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xxiv 


Table  of  Contents. 


PAGE 

GIFTS  397—535 

Par^:     I.    Kinds  of  Gifts  and  Definitions  -      .      .      _  398 

Paet    II.    Competency  to  Give  -  399 
Sect.  1.  Donors  sui  juris     -       --       --       --       -  399 

Sect.  2.  Dohoyb  not  sui  juris  402 

Paet  III.    Competency  to  Eeceive    -  404 

Sect.  1.  In  Greneral    -       -       -      -       -       -  '  -  -  -  404 

Sect.  2.  The  Public    -       -       -       -       -       .  .  _  -  404 

Sect.  3.  Infants,  Trustees,  and  Others.-       -       -  _  _  _  405 

Sect.  4.  Charities,  Corporations,  Public  Bodies  etc.  -  -  .  406 

Part  IV.    Gifts  Inter  Vivos  407 

Sect.  1.  Gifts,  Subjects  of  -       -       -       -       -       -      _  '  _  407 

Sub-sect.  1.  Eeal  Estate    ------  _  407 

Sub- sect.  2.  Chattels  408 

Sub-sect.  3.  Choses  in  Action  409 

Sect.  2.  Gifts,  how  made  -       -      -       -       -       -       -      -  409 

Sub-sect.  1.  In  General  -       -       -       -  409 

Sub-sect.  2.  Deed  or  Instrument  in  Writing       -       -       _  410 
Sub- sect.  3.  Delivery        -       -       -       -       -       -  -412 

Sub-sect.  4.  Declaration  of  Trust       -       _       _       _       _  413 

Sect.  3.  Gifts,  when  presumed    -       -       -       -   ._       _       _  414 

Sect.  4.  Legal  Incidents     -       -       -       -       -      -       -  -418 

Sub-sect.  1.  Acceptance    -------  418 

Sub-sect.  2.  Eevocation  and  Avoidance      -       -       -       -  418 

Sub-sect.  3.  Conditions  and  Eepugnancy  -  -  .  -  -  421 
Sub-sect.  4.  Miscellaneous  Incidents  -----  425 

Part    V.    Incomplete  Gifts      -      -      -      -  428 

Part  VI.    Gifts  Mortis  Causa  -      -      -      -      -      -  -431 

For  Ademption  of  Legacies    -    See  title  Equity  ;  Wills. 

Advancement        -       -       ,,      Descent  and  Disteibution  ;  Infants 

AND  Children  ;  Trusts  and  Trus- 
tees ;  Wills. 

Bankrupts,  Gifts  ly      -      ,,      Bankruptcy  and  Insolvency. 
Bills  of  Sale-       -       -       ,,       Bills  of  Sale. 
Brilery       -      -      -  Criminal  Law  AND  Procedure. 

Burial  Grounds,  Gifts  for     ,,      Burial  and  Cremation. 
Charities      -       -       -       ,,  Charities. 

Cheques       -      -      -      „      Bills    of    Exchange,  Promissory 

Notes,  and  Negotiable  Instru- 
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Executors    and    Administrators  ; 
Wills. 

Estate  and  Other  Death  Duties. 
Charities  ;  Ecclesiastical  Law. 
Bills    of    Exchange,  Promissory 
Notes,  and   Negotiable  Instru- 
ments. 

Executors    and    Administrators  ; 

Husband  and  Wipe. 
Ecclesiastical  Law. 
Deeds   and   Other    Instruments  ; 
Fraudulent  and  Voidable  Con- 
veyances. 
Equity;  Wills. 
Settlements. 

GrAMING  AND  WaGERING. 

Equity  ;  Fraudulent  and  Voidable 
Conveyances  ;  Infants  and 
Children  ;  Misrepresentation  and 
Fraud. 

Fraudulent  and  Voidable  Convey- 
ances. 


GLEANING. 
See  Agricultueb. 

GLEBE. 

See  Ecclesiastical  Law. 

GOLD  AND  SILVEK. 
See  Constitutional  Law. 

GOLDSMITH'S  LICENCE. 
See  Eevenue. 


GOODS,  SALE  OF. 
See  Sale  of  Goods. 


GOODWILL. 
See  Partnership  ;  Trade. 
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GOVEENMENT. 
See  Constitutional  Law  ;  Parliament. 

GKAND  JUEY. 
See  JuEiEs. 

GEAND  SEEJEANTY. 
See  Constitutional  Law;  Eeal  Propeety  and  Chattels  Eeal. 

GEAVE. 

See  Burial  and  Cremation  ;  Ecclesiastical  Law. 
GEAZING. 
See  Agriculture  ;  Animals. 

GEEAT  SEAL. 
See  Constitutional  Law. 

GEETNA  GEEEN  MAEEIAGES. 
See  Husband  and  Wife. 

GEOUND  GAME. 
See  Game. 

GEOUND  EENTS. 

See  Landlord  and  Tenant;  Eeal  Property  and  Chattels 
Eeal;  Sale  of  Land. 

GEOWING  CEOPS. 
See  Agriculture;  Bills  of  Sale;  Distress;  Landlord  and 


Tenant  ;  Sale  of  Land. 
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Sect.  4.  Stamp  Duties        -      --      --      --       -  472 

Part  IV.    Interpretation                                 -      -      -  474 

Part  V.    The  Liability  of  the  Surety  -      -      -      -      -  478 

Sect.  1.  Special  Characteristics   -       -       -       -      -       -       -  478 

Sect.  2.  Extent  of  Liability        -------  479 

Sub-sect.  1.  As  regards  Subject-matter      -       -       -       -  479 

Sub-sect.  2.  In  Point  of  Time    ------  487 
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Sub-sect.  2.  Variation  without  the  Surety's  Consent  of  his 
own  Contract  with  the  Creditor  -       -  - 

3.  Binding  Agreement   to   give   Time  to  the 
Principal  Debtor       _       _       _  . 

4.  Agreement  by  the  Creditor  with  the  Principal 
Debtor  to  give  Time  to  the  Surety 

5.  Agreement  by  the  Creditor  with  the  Surety  to 
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6.  Personal  Laches  of  the  Creditor     _       -  _ 
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Sub-sect. 

Sub-sect. 

Sub -sect. 

Sub-sect. 
Sub-sect. 


Sub -sect. 
Sub-sect. 


545 
545 

546 

546 

550 

-  552 


557 
558 

561 

563 
569 
570 
570 
572 

573 


For  Actions  on  Contract 
Bail 

Bankers 

Bills  of  Exchange  ■ 


Bonds    -       -  - 

Contractors 
Contributory  - 
Corporations  - 
Implied  Covenant  - 
Infants  -       -  - 
Insurance 

Joint  Tort-feasors  - 
Jus  Tertii 

Limitations,  Statutes  of 

Lunatics 

Partners 

Principal  and  Agent 
Promissory  Notes  - 


Retainer 

Satisfaction 

Warranty 


See  title  Action. 

Admihalty;  Criminal  Law  and  Pro- 
cedure; Magistrates. 
„      Bankers  and  Banking. 
„      Bills   of    Exchange,  Promissory 
Notes,  and  Negotiable  Instru- 
ments. 

„      Bonds  ;   Executors  and  Adminis- 
trators. 
,,  Contract. 
,,  Companies. 
„  Corporations. 
,,      Deeds  and  Other  Instruments. 
,,      Infants  and  Children. 
„  Insurance. 
Tort. 

,,       Interpleader  ;  Trespass. 

Limitation  of  Actions;  Eeal  Pro- 
perty AND  Chattels  Eeal. 

,,      Lunatics  and  Persons  of  Unsound 
Mind. 

„  Partnership. 

,,  Agency. 

Bills  of  Exchange,  Promissory 
Notes,  and  Negotiable  Instru- 
ments. 

,,      Executors  and  Administrators. 
,,  Contract. 

, ,      Animals  ;  Auction  and  Auctioneers  ; 
Food  and  Drugs  ;  Sale  of  Goods^ 
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GUARDIAN  AND  WAED. 

See  County  Courts;  Fraudulent  and  Voidable  Conveyances; 
Infants  and  Children. 

GUARDIANS  OF  THE  POOR. 
See  Elections;  Poor  Law. 

GUN  LICENCES. 
See  Game  ;  Revenue. 

GUNPOWDER. 
See  Explosives. 

HABEAS  CORPUS. 

See  Constitutional  Law;  Criminal  Lav/  and  Procedure;  Crovv^n 

Practice  ;  Prisons. 

HABENDUM. 
See  Deeds  and  Other  Instruments. 

HABITUAL  CRIMINAL. 
See  Criminal  Law  and  Procedure. 

HABITUAL  DRUNKARD. 
See  Criminal  Law  and  Procedure;  Intoxicating  Liquors. 

HACKNEY  CARRIAGES. 
See  Street  Traffic. 

HALF-BLOOD. 

See  Descent  and  Distribution. 

HALF-TIMERS. 
See  Education  ;  Factories  and  Shops. 

HARBOURS. 

See  Shipping  and  Navigation  ;  Waters  and  Watercourses. 

HARD  LABOUR. 
See  Criminal  Law  and  Procedure  ;  Prisons. 


Table  of  Contents. 


HAEES. 
See  Game. 

HA^WKEES  AND  PEDLAES. 
See  Markets  and  Faies. 

HAY  AND  STEAW. 
See  Ageicultuee;  Weights  and  Measuees. 

HEALTH. 

See  Public  Health  and  Local  Administeation. 

HEAESAY  EVIDENCE. 
See  Evidence. 

HEIELOOMS. 
See  Eeal  Peopeety  and  Chattels  Eeal. 

HEIESHIP. 

See  Descent  and  Disteibution  ;  Eeal  Peopeety  and 
Chattels  Eeal. 

HEEALDS  AND  HEEALDS'  COLLEGE. 
See  Peeeage  and  Dignities. 

HEEEDITAMENTS. 
See  Copyholds  ;  Eeal  Peopeety  and  Chattels  Eeal. 

HEEESY. 
See  Ecclesiastical  Law. 

HEEIOT. 
See  Copyholds. 

HIGH  BAILIFF. 
See  County  Couet. 

HIGH  COUET. 
See  CouETs;  Peactice  and  Peocedurb. 


Table  of  Contents.  xxxi 

HIGH  SEAS. 

See  Fisheries  ;  Prize  Law  and  Jurisdiction  ;  Shipping 
AND  Navigation. 

HIGH  STEWAKD. 
See  Constitutional  Law. 


HIGH  TEEASON. 
See  Constitutional  Law;  Criminal  Law  and  Procedure. 


ABBEEVIATIONS 

USED    IN    THIS  WORK. 


A.  0;  (preceded  by  date) . .    Law  Eeports,  Appeal  Cases,  House  of  Lords,  since 

1890  [e.g.  [1891]  A.  0.) 

A.  -G.      . .        . .        . .    Attorney- General 

Act.        . .        . .        . .    Acton's  Eeports,  Prize  Causes,  2  vols.,  1809 — 1811 

Ad.  &  El.  . .        . .    Adolphus  and  Ellis's  Eeports,  King's  Bench  and 

Queen's  Bench,  12  vols.,  1831—1842 
Adam     ..        ..        ..    Adam's  Justiciary  Eeports  (Scotland),  1893 — (current) 

Add  Addams'  Ecclesiastical  Eeports,  3  vols.,  1822 — 1826 

Adv. -Gen.         . .        . .  Advocate-General 

Ale.  &  N.  . .        . .    Alcockand  Napier's  Eeports,  Ejng's  Bench  (Ireland), 

1  vol.,  1813—1833 

Ale.  Eeg.  Cas  Alcock's  Eegistry  Cases  (Ireland),  1  vol.,  1832—1841 

Aleyn  Aleyn's  Eeports,  King's  Bench,  foL,  1  vol.,  1646—1649 

Amb  Ambler's  Eeports,  Chancery,  2  vols.,  1725 — 1783 

And.       . .        . .        . .    Anderson's  Eeports,  Common  Pleas,  fol.,  2  parts  in 

one  vol.,  1535—1605 
Andr.      ..  ..    Andrews' Eeports,  King's  Bench,  fol.,  1  vol.,  1737 — 

1740 

Anon.     . .        . .        . .  Anonymous 

Anst  Anstruther's  Eeports,  Exchequer,  3  vols.,  1792—1797 

App.  Cas.         . .       . .    Law  Eeports,  Appeal  Cases,  House  of  Lords,  15  vols., 

1875—1890 

Arkley    ..       ..        ..    Arkley's  Justiciary  Reports  (Scotland),  1  vol.,  1846 — 

1848 

Arm.  M.  &  0.    . .        . .    Armstrong,  Macartney,  and  Ogle's  Civil  and  Criminal 

Eeports  (Ireland),  1840—1842 
Am.       ..        ..        ..    Arnold's  Eeports,  Common  Pleas,  2  vols.,  1838 — 1839 

Arn.  &  H.        . .       . .    Arnold  and  Hodges'  Eeports,  Queen's  Bench,  1  vol., 

1840—1841 

Asp.  M.  L.  C.    . .        . .    Aspinall's  Maritime  Law  Cases,  1870 — (cui-rent) 

Ashb.      . .        . .        . .    Ashburner's  Principles  of  Equity,  1902 

Atk.       . .        . .        . .    Atkyns'  Eeports,  Chancery,  3  vols.,  1736 — 1754 

Ayl.  Pan.         . .        . .    Ayliffe's  New  Pandect  of  Eoman  Civil  Law 

Ayl.  Par.  . .        . .    Ayliffe's  Parergon  Juris  Canonici  Anglicani 

B.  &  Ad. . .       . .       . .    Barnewall  and  Adolphus'  Eeports,  King's  Bench, 

5  vols.,  1830—1834 

B.  &  Aid.  .        . .       . .    Barnewall  and  Alderson's  Eeports,  King's  Bench, 

5  vols.,  1817—1822 

B.  &  C.   . .        . .        . .    Barnewall  and  Cress  well's  Eeports,  King's  Bench, 

10  vols.,  1822—1830 
B.  &  S.   . ,        . .        . .    Best  and  Smith's  Eeports,  Queen's  Bench,  10  vols., 

1861—1870 

Bac.  Abr.  . .        . .    Bacon's  Abridgment 

Bail  Ct.  Cas.      ..        ..    Bail  Court  Cases  (Lowndes  and  Maxwell),  1  vol., 

1852—1854 

Baild.      . .        . .        . .    Baildon's  Select  Cases  in  Chancery  (Selden  Society, 

Yol.  X.) 

Ball  &  B.  .,        ..    Ball  and  Beatty's   Eeports,    Chancery  (Ireland), 

2  vols.,  1807—1814 

Bankr.  &  Ins.  E.         . .    Bankruptcy  and  Insolvency  Eeports,  2  vols.,  1853 — 

1855 
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Bar.  &  Arn  Barron  &  Arnold's  Election  Cases,  1  vol.,  1843 — 1846 

Bar.  &  Anst.     . .        . .    Barron  &  Austin's  Election  Cases,  1  vol.,  1842 
Barn.  (CH.)       . .        . .    Barnardiston's  Eeports,  Chancery,  fol.,  1  vol.,  1740 — 

1741 

Bam.  (k.  B.)     ..        .  .    Barnardiston's  Eeports,  King's  Bench,  fol.,  2  vols., 

1726—1734 

Barnes    . .        . .        . .    Barnes'  Notes  of  Cases  of  Practice,  Common  Pleas, 

1  vol.,  1732—1760 

Batt.       . .        . .        . .    Batty's  Eeports,  King's  Bench  (Ireland),  1  vol.,  1825 

—1826 

Beat.      . .        . .        . .    Beatty's  Eeports,  Chancery  (Ireland),  1  vol.,  1813 — 

1830 

Beav.      ..        ..        ..    Beavan's  Eeports,  Eolls  Court,  36  vols.,  1838—1866 

Beav.  &  Wal.    . .        , .    Beavan  and  Walford's  Eailway  Parliamentary  Cases, 

1vol.,  1846 

Beaw.     . .        . .        . .    Beawes's  Lex  Mercatoria 

Bellewe  . .       . .        . .    Bellewe's  Cases  temp.  Eichard  IL,  King's  Bench, 

1  vol. 

Bell,  C.  C  T.  Bell's  Crown  Cases  Eeserved,  1  vol.,  1858—1860 

BeU,  Ct.  of  Sess.         . .    E.  Bell's  Decisions,  Court  of  Session  (Scotland),  1  vol., 

1790—1792 

Bell,  Ct.  of  Sess.  fol.    . .    E.  Bell's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1794—1795 
Bell,  Diet.  Dec.  . .    S.  S.  Bell's  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  2  vols.,  1808—1833 
Bell,  Sc.  App.    . .        . .    S.  S.  Bell's  Scotch  Appeals,  House  of  Lords,  7  vols., 

1842—1850 

Belt's  Sup.        . .        . .    Belt's  Supplement  to  Vesey  Sen.,  Chancery,  1  vol., 

1746—1756 

Benl.      . .       . .       . .    Benloe's  (or  Bendloe's)  Eeports,  King's  Bench  and 

Common  Pleas,  fol.,  1  vol.,  1515 — 1627 
Ben.  &  D.         . .        . .    Benloe  and  Dalison's  Eeports,  Common  Pleas,  fol., 

1  vol.,  1357—1579 

Bing.      . .        . .        . .    Bingham's  Eeports,  Common  Pleas,  10  vols.,  1822 — 

1834 

Bing.  (n.  c.)      . .        . .    Bingham's  New  Cases,  Common  Pleas,  6  vols.,  1834 

—1840 

Bitt.  Prac.  Cas.  . .        . .    Bittleston's  Practice  Cases  in  Chambers  under  the 

Judicatui-e  Acts,  1873  and  1875,  1  vol.,  1875—1876 

Bitt.  Eep.  in  Ch.         , .    Bittleston's  Eeports  in  Chambers  (Queen's  Bench 

Division),  1  vol.,  1883—1884 

Bl.  Com  . .        . .        . ,    Blackstone's  Commentaries 

Bl.  D.  &  Osb.    . .        . .    Blackham,  Dundas,  and  Osborne's  Eeports,  Practice 

and  Nisi  Prius  (Ireland),  1  vol.,  1846—1848 

Bli  Bligh's  Eeports,  House  of  Lords,  4  vols.,  1819—1821 

Bli.  (w.  s.)         ..        ..    Bligh's  Eeports,  House  of  Lords,  New  Series,  11 

vols.,  1827—1837 

Bos.  &  P.  . .        . .    Bosanquet  and  Puller's  Eeports,  Common  Pleas, 

3  vols.,  1796—1804 

Bos.  &  P.  (n.  r.)         . .    Bosanquet  and  Puller's  New  Eeports,  Common  Pleas, 

2  vols.,  1804—1807 

Bract.     . .        . .        . .    Bracton  De  Legibus  et  Consuetudinibus  Anglise 

Bro.  Abr.  . .        . .    Sir  J.  Brooke's  Abridgment 

Bro.  C.  C.         . .        . .    W.  Brown's  Chancery  Eeports,  4  vols.,  1778—1794 
Bro.  Ecc.  Eep.  ..    W.      Brooke's  Ecclesiastical  Eeports,  Privy  Council, 

1  vol.,  1850—1872 

Bro.  (n.  0.)        . .        . .    Sir  E.  Brooke's  New  Cases,  1  vol.,  1515 — 1558 

Bro.  Pari.  Cas.  .  .        . .    J.  Brown's  Cases  in  Parliament,  8  vols.,  1702 — 1800 

Bro.  Supp.  to  Mor.       . .    M.  P.  Brown's  Supplement  to  Morison's  Dictionary 

of  Decisions,  Court  of  Session  (Scotland),  5  vols. 
Bro.  Synop.       . .        . .    M.  P.  Brown's  SjTiopsis  of  Decisions,  Court  of  Session 

(Scotland),  4  vols.,  1532—1827 
Brod.  &  Bing.  . .        . .    Broderip  and  Bingham's  Eeports,   Common  Pleas, 

3  vols.,  1819—1822 
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Brod.  &  F. 
Broun 

Brown.  &  Lush. 

Brownl. 

Bruce 

Buchan.  . 

Buck 
Bulst.  . 

Bunb.  . 
Burr. 
Burr.  S.  C 

Burrell 


0.  A. 
C.  B. 

C.  B.  (N.  s 


0.  0.  A.  . 
0.  0.  Ct.  Oas. 

O.L.  E.  . 
0.  P.  D.  . 

0.  &  P.  . 

Cab.  &  El. 

Cald.  Mag.  Gas. 
Calth. 

Camp. 

Carp.  Pat.  Cas. 
Car.  &  Kir 

Car.  &  M. 

Cart. 

Carth.     . . 
Cary 

Cas.  in  Ch, 
Cas.  Pract.  K.  B 
Cas.  Sett. 

Cas.  tem^.  Finch 
Cas.  temjp.  King 


Cas.  temp.  Talb. . . 
Ch.  (preceded  by  date) 

Ch.  App  

Ch.  D  

Ch.  Eob  


Brodrick  and  Freman tie's  Ecclesiastical  Eeports, 

Privy  Council,  1  vol.,  1705—1864 
Broun's  Justiciary  Eeports  (Scotland),  2  vols.,  1842 — 

1845 

Browning  and  Lushington's  Eeports,  Admii'alty 

1  vol.,  1863—1866 
Brownlow  and  Goldesborough's  Eeports,  Common^ 

Pleas,  2  parts,  1569—1624 
Bruce's  Decisions,  Court  of  Session  (Scotland),  1714'  - 

—1715 

Buchanan's  Eeports,  Court  of  Session  and  Justiciary 

(Scotland),  1806—1813 
Buck's  Cases  in  Bankruptcy,  1  vol.,  1816—1820 
Bulstrode's  Eeports,  King's  Bench,  fol.,  3  parts  in 

1  vol.,  1610—1626 
Bunbury's  Eeports, Exchequer,  fol.,  1  vol., 1713— 1741 
Burrow's  Eeports,  King's  Bench,  5  vols.,  1756 — 1772 
Burrow's  Settlement  Cases,  King's  Bench,  1  vol., 

1733—1776 

Burrell's  Eeports,  Admiralty,  ed.  by  Marsden,  1  vol., 
1648—1840 

Court  of  Appeal 

Common  Bench  Eeports,  18  vols.,  1845 — 1856 
Common  Bench  Eeports,  New  Series,  20  vols.,  1856 — 
1865 

Court  of  Criminal  Appeal 

Central  Criminal  Court  Cases  (Sessions  Papers),  1834 

— (current) 
Common  Law  Eeports,  3  vols.,  1853 — 1855 
Law  Eeports,  Common  Pleas  Division,  5  vols.,  1875 

—1880 

Carrington  and  Payne's  Eeports,  NisiPrius,  9  vols. , 
1823—1841 

Cababe  and  Ellis's  Eeports,  Queen's  Bench  Division, 

1  vol.,  1882—1885 
Caldecott's  Magistrates  Cases,  1  vol.,  1777 — 1786 
Calthrop's  City  of  London  Cases,  King's  Bench,  1  vol., 

1609—1618 

Campbell's  Eeports,  Nisi  Prius,  4  vols.,  1807 — 1816^ 
Carpmael's  Patent  Cases,  2  vols.,  1602—1842 
Carrington  and  Kirwan's  Eeports,  Nisi  Prius,  3  vols., 
1843—1853 

Carrington  and  Marshman's  Eeports,   Nisi  Prius, 

1  vol.,  1841—1843 
Carter's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1664 — 

1673 

Carthew's  Eeports,  King's  Bench,  foL,  1  vol.,  1687 — 
1700 

Cary's  Eeports,  Chancery,  1  vol. 
Cases  in  Chancery,  fol.,  3  parts,  1660—1697 
Cases  of  Practice,  King's  Bench,  1  vol.,  1655 — 1775 
Cases  of  Settlements  and  Eemovals,  1  vol..,.  1689 — 
1727 

Cases  temp.  Finch,  Chancery,  fol.,  1  vol.,  1673—1680 
Select  Cases  temp.  Eang,  Chancery,  fol.,  1  vol.^  1724 
—1733 

Cases  in  Equity  temp.  Talbot,  fol.,  1  vol.,  1730 — 1737 
Law  Eeports,  Chancery  Division,  since  1890  (e.g... 
[1891]  1  Ch.) 

Law  Eeports,  Chancery  Appeals,  10  vols.,  1865 — 1875 
Law  Eeports,  Chancery  Division,  45  vols.,  1875 — 1890 
Christopher  Eobinson's  Eeports,  A.dmiralty,  6  vols., 
1798—1808 
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Char.  Pr  Cas  Charley's  New  Practice  Reports,  3  vols.,  1875 — 187 A 

Char.  Cham.  Cas.         ..    Charley's  Chamber  Cases,  1  vol.,  1875 — 1876 

Chit   ..    Chitty's  Practice  Eeports,  King's  Bench,  2  vols., 

1770—1822 

CI.  &  Fin  ..    Clark  and  Pinnelly's  Reports,  House  of  Lords,  12 

vols.,  1831—1846 

Clay.       . .        . .        . .    Clayton's  Eeports  and  Pleas  of  Assises  at  Yorke, 

1  vol.,  1631—1650 

Clif.  &  Rick.     . .        . .    Clifford  and  Rickards'  Locus  Standi  Reports,  3  vols., 

1873—1884 

Clif.  &  Steph.    . .        . .    Clifford  and  Stephens'  Locus  Standi  Reports,  2  vols., 

1867—1872 

Cockb.  &  Rowe  . .       . .    Cockburn  and  Rowe's  Election  Cases,  1  vol.,  1833 

Co.  Ent   ..    Coke's  Entries 

Co.  Inst.  . .        . .        . .    Coke's  Institutes 

Co.  Litt.  . .       . .       . .    Coke  on  Littleton  (1  Inst.) 

Co.  Rep  Coke's  Reports,  13  parts,  1572 — 1616 

Coll.       . .        . .        . .    Collyer's  Reports,  Chancery,  2  vols.,  1844^1846 

Coll.  Jurid.       ..        ..    Collectanea  Juridica,  2  vols. 

Colles  .  .        ..    Colles' Cases  in  Parliament,  1  vol.,  1697 — 1713 

Colt.       ..        ..        ..    Coltman's  Registration  Cases,  1  vol.,  1879 — 1885 

Com.       . .        . .        . .    Comyns'  Reports,  King's  Bench,  Common  Pleas,  and 

Exchequer,  fol.,  2  vols.,  1695—1740 
Com.  Cas.         . .        . .    Commercial  Cases,  1895 — (current) 

Com.  Dig.         . .        . .    Comyns'  Digest 

Comb.     . .        . .        . .    Comberbach's  Reports,  King's  Bench,  fol.,  1  vol., 

1685—1698 

Con.  &  Law.     . .        . .    Connor  and  Lawson's  Reports,  Chancery  (Ireland), 

2  vols.,  1841—1843 

Cooke  &  Al.      . .        . .    Cooke  and  Alcock's  Reports,  King's  Bench  (Ireland), 

1  vol.,  1833— 1834 

Cooke,  Pr.  Cas.  . .    Cooke's  Practice   Reports,  Common  Pleas,  1  vol., 

1706—1747 

Cooke,  Pr.  Reg. , .        . .    Cooke's  Practical  Register  of  the  Common  Pleas, 

1  vol.,  1702—1742 

Coop.  G. ..        ..    G.  Cooper's  Reports,  Chancery,  1  vol.,  1792 — 1815 
Coop.  Pr.  Cas.  . .        . .    CP.  Cooper's  Reports,  Chancery  Practice,  1  vol., 

1837—  1838 

Coop.  temp.  Brough.   . .    CP.  Cooper's  Cases  temp.  Brougham,  Chancery, 

1  vol.,  1833—1834 

Coop.  temp.  Cott.         . .    CP.  Cooper's  Cases  temp.  Cottenham,  Chancery, 

2  vols.,  1846 — 1848  (and  miscellaneous  earlier  cases) 
Corb.  &  D.       . .        . .    Corbett  and  Daniell's  Election  Cases,  1  vol.,  1819 
Couper    ..        ..        ..    Couper's  Justiciary  Reports  (Scotland),  5  vols.,  1868 

—1885 

Cowp.    . .        . .        . .    Cowper's  Reports,  King's  Bench,  2  vols.,  1774 — 

1778 

Cox,  C.  C.         . .        . .    E.  W.  Cox's  Criminal  Law  Cases,  1843— (current) 
Cox  &  Atk.       . .        . .    Cox  and  Atkinson's  Registration  Appeal  Oases,  1  vol., 

1843—1846 

Cox,  Eq.  Cas  S.  C.  Cox's  Equity  Cases,  2  vols.,  1745—1797 

^Cox,  M.  &  H.    . .        . ,    Cox,  Macrae,  and  Hertslet's  County  Courts  Cases  and 

Appeals,  Vol.  L,  1846—1852 
Cr.  &  J.  . .        . . .    Crompton  and  Jervis's  Reports,  Exchequer,  2  vols., 

1830—1832 

Cr.  &  M,  . .        . .        . .    Crompton  and  Meeson's  Reports,  Exchequer,  2  vols., 

1832—1834 

Cr.  M.  &  R.       . .        . .    Crompton,  Meeson,  and  Roscoe's Reports,  Exchequer, 

2  vols.,  1834—1835 

Cr.  &  Ph.  . .        . .    Craig  and  Phillips'  Reports,  Chancery,  1  vol.,  1840 — 

1841 

Cr.  App.  Rep.    . .        . .    Cohen's  Criminal  Appeal  Reports,  1909  (current) 
Craw.  &  D.        . .        . .    Crawford  and  Dix's  Circuit  Cases  (Ireland),  3  vols., 

1838—  1846 
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Craw.  &  D.  Abr.  C.     . .    Crawford  and  Dix's  Abridged  Oases  (Ireland),  1  vol., 

1837—1838 

Cress.  Insolv.  Cas.      . .    Cresswell's  Insolvency  Cases,  1  vol.,  1827 — 1829 
Cripps'  Churcli  Cas.     . .    Cripps'  Church  and  Clergy  Cases,  2  parts,  1847 — 1850 
Cro.  Car.  . .        . .    Croke's  Reports  temp.  Charles  I.,  King's  Bench  and 

Common  Pleas,  1  vol.,  1625—1641 
Cro.  Eliz.         . .        . .    Croke's  Eeports  temjp.  Elizabeth,  King's  Bench  and 

Common  Pleas,  1  vol.,  1582—1603 
Cro.  Jac.  . .        . .    Croke's  Eeports  temp.  James  I. ,  King's  Bench  and 

Common  Pleas,  1  vol.,  1603—1625 
Cm.  Dig.         . .       . .    Cruise's  Digest  of  the  Law  of  Eeal  Property,  7  vols. 
Cunn.     ..        ..        ..    Cunningham's  Eeports,  King's  Bench,  fol.,  1  vol., 

1734—1735 

Curt.     ...        ..        ..    Curteis' Ecclesiastical  Eeports,  3  vols.,  1834 — 1844 

Dalr.      . .        . .        . .    Dalrymple's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1698— 1720 
Dan.       ..        ..        ..    Daniell's  Eeports,  Exchequer  in  Equity,  1  vol.,  1817 

—1823 

Dan.  &  LI.  . .    Danson  and  Lloyd's  Mercantile  Cases,  1  vol.,  1828 — 

1829 

Dav.  &  Mer.     . .       . .    Davison  and  Merivale's  Eeports,  Queen's  Bench, 

1  vol.,  1843—1844 

Dav.  Pat.  Cas  Davies'  Patent  Cases,  1  vol.,  1785 — 1816 

Dav.  Ir.  . .        . .        . .    Davys'  (or  Davies'  or  Davy's)  Eeports  (Ireland), 

1  vol.,  1604—1611 

Day   Day's  Election  Cases,  1  vol.,  1892—1893 

Dea.  &  Sw.       ..       ..    Deane  and  Swabey's  Ecclesiastical  Eeports,  1  vol., 

1855—  1857 

Deac.      ..        ..        ..    Deacon's  Eeports,  Bankruptcy,  4  vols.,  1834 — 1840 

Deac.  &  Ch.      . .       . .    Deacon  and  Chitty's  Eeports,  Bankruptcy,  4  vols., 

1832—1835 

Dears.  &  B.      .  .       ..    Dearsly  and  Bell's  Crown  Cases  Eeserved,  1  vol., 

1856—  1858 

Dears.  C.  C.  . .  . .  Dearsly's  Crown  Cases  Eeserved,  1  vol.,  1852 — 1856 
Deas  &  And.     ..        ..    Deas  and  Anderson's  Decisions  (Scotland),  5  vols., 

1829—1832 

De  Q-  De  Gex's  Eeports,  Bankruptcy,  1  vol.,  1844 — 1848 

De  G.  F.  &  J.   . .        . .    De  Gex,  Eisher,  and  Jones's  Eeports,  Chancery, 

4  vols.,  1859—1862 

De  G.  &  J.       . .       . .    De  Gex  and  Jones's  Eeports,  Chancery,  4  vols.,  1857 

—1859 

DeG.  J.  &Sm. ..       ..    De  Gex,  Jones,  and   Smith's  Eeports,  Chancery, 

4  vols.,  1862—1865 

De  G.  M.  &  G.  . .  . .  De  Gex,  Macnaghten,  and  Gordon's  Eeports,  Chan- 
cery, 8  vols.,  1851 — 1857 

De  G.  &  Sm.     . .       . .    De  Gex  and  Smale's  Eeports,  Chancery,  5  vols.,  1846 

—1852 

Delane    ..  ..    Delano's  Decisions,  Eevision  Courts,  1  vol.,  1832 — ■ 

1835 

Den.       .,        ..  Denison's  Crown  Cases  Eeserved,  2  vols.,  1844 — 1852 

Dick.   Dickens'  Eeports,  Chancery,  2  vols.,  1559—1798 

Dig.        . ,        . .        . .    Justinian's  Digest  or  Pandects 

Dirl.       . .       . .        . .    Dirleton's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1665—1677 

Dods  Dodson's  Eeports,  Admiralty,  2  vols.,  1811—1822 

Donnelly  ..        .,    Donnelly's  Eeports,  Chancery,  1  vol.,  1836— 1837 

Doug.  El.  Cas  Douglas'  Election  Cases,  4  vols.,  1774—1776 

Doug.  (k.  B.)    ..        ..    Douglas'  Eeports,  King's  Bench,  4  vols.,  1778 — 1785 

Dow   Dow's  Eeports,  House  of  Lords,  6  vols.,  1812—1818 

Dow  &  CI.        ..        ..    Dow  and  Clark's  Eeports,  House  of  Lords,  2  vols., 

1827—1832 

Dow.  &  L.        . .        . .    Dowling  and  Lowndes'  Practice  Eeports,  7  vols., 

1843—1849 
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Dow.  &  Ry.  (k.  b.)      . .    Dowling  and  Eyland's  Eeports,  King's  Bench,  9  vols., 

1822—1827 

Dow.  &  Ey.  (m.  c.)      . .    Dowling  and  Eyland's  Magistrates'  Cases,  4  vols., 

1822—1827 

Dow.  &  Ey.  (n.  p.)      . .    Dowling  and  Eyland's  Eeports,  Nisi  Prius,  1  part, 

1822—1823 

Dowl.      . .        . .        . .    Dowling's  Practice  Eeports,  9  vols.,  1830 — 1841 

Dowl.  (n.  s.)     . .       . .    Dowling's  Practice  Eeports,  New  Series,  2  vols., 

1841—1843 

Dr.  &Wal.       ..       ..    Drury  and  Walsh's  Eeports,  Chanceiy  (Ireland), 

2  vols.,  1837—1841 

Dr.  &  War.       . .       . .    Drury  and  Warren's  Eeports,  Chancery  (Ireland), 

4  vols.,  1841—1843 
Drew.       .        . .        . .    Drewry's  Eeports,  Chancery,  4  vols.,  1852 — 1859 

Drew.  &  Sm.     . .        . .    Drewry  and  Smale's  Eeports,  Chancery,  2  vols.,  1859 

—1865 

Drinkwater       ..        ..    Drinkwater's  Eeports,  Common  Pleas,  1  vol.,  1839 
Drury  temp.  Nap.        . .    Drury's  Eeports  temjp.  Napier,  Chancery  (Ireland), 

1  vol.,  1858—1859 

Drury  temjp,  Sug.        . .    Drury's  Eeports  tem'p.  Sugden,  Chancery  (Ireland), 

1vol.,  1841—1844 
Dugd.  Grig.      . .        . .    Dugdale's  Origines  Juridiciales 
Dunl.  (Ct.  of  Sess.)      . .    Dunlop,  Court  of  Session  Cases  (Scotland),  2nd  series, 

24  vols.,  1838—1862 
Dunning..       ..       ..    Dunning's  Eeports,  King's  Bench,  1  vol.,  1753 — 

1754 

Durie      . .       . .       . .    Durie's  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1621—1642 

Dyer       . .        . .       . .    Dyer's  Eeports,  King's  Bench,  3  vols.,  1513 — 1581 

E.  &  B  EUis   and  Blackburn's  Eeports,  Queen's  Bench, 

8  vols.,  1852—1858 

E.  &E.   ..       .i   .    u  i    Ellis  and  Ellis's  Eeports,  Queen's  Bench,  3  vols., 

1858—1861 

E.  B.  &  E.        ....    Ellis,  Blackburn,  and  Ellis's  Eeports,  Queen's  Bench, 

1  vol.,  1858—1860 

Eag.  &  Y  Eagle  and  Younge's  Tithe  Cases,  4  vols.,  1223—1825 

East       ....        . .    East's  Eeports,  King's  Bench,  16  vols.,  1800—1812 

East,  P.  0  East's  Pleas  of  the  Crown 

Ecc.  &  Ad.        . .       . .    Spinks'  Ecclesiastical  and  Admiralty  Eeports,  2  vols., 

1853—1855 

Eden   Eden's  Eeports,  Chancery,  2  vols.,  1757 — 1766 

Edgar     . .       . .       . .    Edgar's  Decisions,  Court  of  Session  (Scotland),  fol., 

1724—1725 

Edw.       ....        . .    Edwards'  Eeports,  Admiralty,  1  vol.,  1808—1812 

Elchies   . .        . .        . .    Elchies'   Decisions,   Court  of    Session  (Scotland), 

2  vols.,  1733—1754 

Eng.  Pr.  Cas  Eoscoe's  English  Prize  Cases,  2  vols.,  1745 — 1858 

Eq.  Cas.  Abr  Abridgment  of  Cases  in  Equity,  fol.,  2  vols.,  1667 — 

1744 

Eq.  Eep.  ..        ..    Equity  Eeports,  3  vols.,  1853 — 1855 

Esp.       . .        . .        . .    Espinasse's  Eeports,  Nisi  Prius,  6  vols.,  1793 — 1810 

Exch.     . .        . .        . .    Exchequer  Eeports  (Welsby,  Hurlstone,  and  Gor- 
don), 11  vols.,  1847—1856 
Ex.  D.    ,.  ..    Law  Eeports,  Exchequer  Division,  5  vols.,  1875 — 

1880 

F.  &  F.  . .       . .       . .    Foster  and  Finlason's  Eeports,  Nisi  Prius,  4  vols., 

1856—1867 

F.  (Ct.  of  Sess.)  . .    Eraser,  Court  of  Session  Cases  (Scotland),  5th  series, 

1898—1906 

Fac.  Coll.  (with  date)  . .    Faculty  of  Advocates,  Collection  of  Decisions,  Court 

of  Session  (Scotland),  fol.,  1st  and  2nd  series, 
21  vols.  1752—1825 
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Fac.  Coll.  (n.  s.)  (with    Eaculty  of  Advocates,  Collection  of  Decisions,  Court 
date)  of  Session  (Scotland),  New  Series,  16  vols.,  1825 — 

1841 

Falc.        .       ..       ..    Falconer's  Decisions,  Court  of  Session  (Scotland), 

2  vols.,  fol.,  1744—1751 
Falc.  &  Fitz.     . .       . .    Falconer  andFitzherbert's  Election  Cases,  1  vol.,  1835 

—1838 

Ferg.      . .       . .       . .    Ferguson's  Consistorial  Decisions  (Scotland),  1  vol., 

1811—1817 

Fitz-G".    ..       ..       ..    Fitz-Gibbons'  Reports,  King's  Bench,  fol.,  1  vol., 

1728—1731 

Fitz.  Nat.  Brev.  . .    Fitzherbert's  Natura  Brevium 

Fl.  &  K.  . .        . .    Flanagan  and  Kelly's  Eeports,  EoUs  Court  (Ireland), 

1  vol.,  1840—1842 

Fonbl.    . .        . .        . .    Fonblanque's  Eeports,  Bankruptcy,  2  parts,  1849 — 

1852 

For  Forrest's  Eeports,  Exchequer,  1  vol.,  1800—1801 

Forb.      . .        . .        . .    Forbes'  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1705—1713 
Fort.  De  Laud.  . .    Fortescue,  De  Laudibus  Legum  Angliae 

Fortes.  Eep.     ..  Fortescue's  Eeports,  fol.,  1  vol.,  1692— 1736 

Fost  Foster's  Crown  Cases,  1  vol.,  1743—1760 

Fount.    . .        . .        . .    Fountainhall's  Decisions,  Court  of  Session  (Scotland), 

fol.,  2  vols.,  1678—1712 
Fox  &  S.  Ir  M.  C.  Fox  and  T.  B.  C.  Smith's  Eeports,  King's 

Bench  (Ireland),  2  vols.,  1822—1825 
Fox  &  S.  Eeg.  . .        . .    J.  S.  Fox  and  C.  L.  Smith's  Eegistration  Cases, 

1  vol.,  1886—1895 

Freem.  (CH.)     ..        ..    Freeman's  Eeports,  Chancery,  1  vol.,  1660 — 1706 
Freem.  (k.  b.)   . .        . .    Freeman's  Eeports,  King's  Bench  and  Common 

Pleas,  1  vol.,  1670—1704 

Gal.  &  Day.      . .       . .    Gale  and  Davison's  Eeports,  Queen's  Bench,  3  vols., 

1841—1843 

Gale   Gale's  Eeports,  Exchequer,  2  vols.,  1835 — 1836 

Gib.  Cod.  . .        . .    Gibson's  Codex  Juris  Ecclesiastici  Anglican! 

Giff  Giffard's  Eeports,  Chancery,  5  vols.,  1857—1865 

Gilb  Gilbert's  Cases  in  Law  and  Equity,  1  vol.,  1713 — 

1714 

Gilb.  CP.        . .       . .    Gilbert's  History  and  Practice  of  the  Court  of 

Common  Pleas 

Gilb.  (CH.)        ..        ..    Gilbert's  Eeports,  Chancery  and  Exchequer,  fol., 

1  vol.,  1706—1726 

Gilm.  &  F.        . .        . .    Gilmour  and  Falconer's  Decisions,  Court  of  Session 

(Scotland),  2  parts.  Part  I.  (Gilmour)  1661—1666, 
Part  II.  (Falconer)  1681—1686 

Gl.  &  J.  ..       ..       ..    Glyn  and  Jameson's  Eeports,  Bankruptcy,  2  vols., 

1819—1828 

Glanv.    . .       . .       . .    Glanville,  De  Legibus  et  Consuetudinibus  Eegni 

AnglijB 

Glanv.  El.  Cas  Glanville's  Election  Cases,  1  vol.,  1623—1624 

Glascock  Glascock's  Eeports  (Ireland),  1  vol.,  1831—1832 

Godb.     . .       . ,       . .    Godbolt's  Eeports,  King's  Bench,  Common  Pleas, 

and  Exchequer,  1  vol.,  1574 — 1637 
Gouldsb. . .       . .       . .    Gouldsborough's  Eeports,  Queen's  Bench  and  King's 

Bench,  1  vol.,  1586—1601 
Gow       ..        ..        ..    Gow's  Eeports,  Nisi  Prius,  1  vol.,  1818— 1820 

Gwill  Gwillim's  Tithe  Cases,  4  vols.,  1224—1824 

H.  &  C.  . .        . .        . .    Hurlstone  and  Coltman's  Eeports,  Exchequer,  4  vols. , 

1862—1866 

H.  &  N.  . .        . .        . .    Hurlstone  and  Norman's  Eeports,  Exchequer,  7  vols., 

1856—1862 
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H.  &  Tw.         . .       . .    Hall  and  Twells'  Eeports,  Chancery,  2  vols.,  1848— 

1850 

H.  &  W.  . .        . .    Hurlstone   and  Walmsley's   Eeports,  Exchequer, 

1  vol.,  1840—1841 

H.  L.  Cas.        . .        . .    Clark's  Eeports,  House  of  Lords,  11  vols.,  1847 — 1866 
Hag.  Adm.        . .        . .    Haggard's  Eeports,  Admiralty,  3  vols.,  1822 — 1838 
Hag.  Con.         . .        . .    Haggard's  Consistorial  Eeports,  2  vols.,  1789 — 1821 
Hag.  Ecc.         . .        . .    Haggard's  Ecclesiastical  Eeports,  4  vols.,  1827 — 1833 
Hailes  Hailes's  Decisions,   Court  of    Session  (Scotland), 

2  vols.,  1766—1791 
Hale,  C.  L.       . .        . .    Hale's  Common  Law 

Hale,  P.  C.       . .        . .    Hale's  Pleas  of  the  Crown,  2  vols. 
Har.  &  Euth.    . .        . .    Harrison  and  Eutherfurd's  Eeports,  Common  Pleas, 

1  vol.,  1865—1866 

Har.  &  W  Harrison  and  WoUaston's  Eeports,  Ejng's  Bench 

and  Bail  Court,  2  vols.,  1835-^1836 
Hare.      . .        . .        . .    Harcarse's  Decisions,  Court  of  Session  (Scotland), 

foL,  1  vol.,  1681—1691 
Hard.     ..        ..        ..    Hardres' Eeports,  Exchequer,  fol.,  1  vol.,  1655 — 1669 

Hare      ..        ..        ..    Hare's  Eeports,  Chancery,  11  vols.,  1841 — 1853 

Hawk.  P.  C.      .0        . .    Hawkins's  Pleas  of  the  Crown,  2  vols. 

Hayes     . .        . .        . .    Hayes's  Eeports,  Exchequer  (Ireland),  1  vol.,  1830 — 

1832 

Hayes  &  Jo.  ..    Hayes  and  Jones's  Eeports,  Exchequer  (Ireland), 

1  vol.,  1832—1834 

Hem.  &  M.       . .        . .    Hemming  and  Miller's  Eeports,  Chancery,  2  vols., 

1862—  1865 

Het.       ..  ..    Hetley's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1627 — 

1631 

Hob.       ..        ..        ..    Hobart's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1613 

—1625 

Hodg.  .,        ..    Hodges'  Eeports,  Common  Pleas,  3  vols.,  1835 — 

1837 

Hog.       ..        .  .        ..    Hogan's  Eeports,  Eolls  Court  (Ireland),  2  vols.,  1816 

—1834 

Holt  (adm.)       . ,        . .    W.  Holt's  Eule  of  the  Eoad  Cases,  Admiralty,  1  vol.,, 

1863—  1867 

Holt  (eq.)         . .        . .    W.  Holt's  Equity  Eeports,  1  vol.,  1845 
Holt  (k.  b.)       . .        . .    Sir  John  Holt's  Eeports,  King's  Bench,  fol.,  1  vol., 

1688—1710 

Holt  (N.  P.)       . .        . .    E.  Holt's  Eeports,  Nisi  Prius,  1  vol.,  1815—1817 
Home,  Ct.  of  Sess.       . .    Home's    Decisions,  Court  of    Session  (Scotland), 

fol.,  1  vol.,  1735—1744 
Hop.  &  Colt.     ..        ..    Hopwood  and  Coltman's  Eegistration  Cases,  2  vols., 

1868—1878 

Hop.  &  Ph.       ..        ..    Hopwood  and  Philbrick's  Eegistration  Cases,  1  vol., 

1863—1867 

Horn  &  H.       . .        . .    Horn  and  Hurlstone's  Eeports,  Exchequer,  2  vols., 

1838—1839 

Hov.  Suppl.      ..        ..    Hovenden's  Supplement  to  yesey  Jun.'s  Eeports, 

Chancery,  2  vols.,  1753—1817 
Hud.  &  B.        . .        . .    Hudson  and  Brooke's  Eeports,  King's  Bench  and 

Exchequer  (Ireland),  2  vols.,  1827—1831 
Hume     . .        . .        . .    Hume's   Decisions,    Court  of    Session  (Scotland), 

1  vol.,  1781—1822 

Hut.       . .       . .       . .    Hutton's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1617 — 

1638 

Hy.  Bl.  . .        . .        , ,    Henry  Blackstone's  Eeports,  Common  Pleas,  2  vols., 

1788—1796 

I.  C.  L.  E  Irish  Common  Law  Eeports,  17  vols.,  1849—1866 

I.  Ch.  E.  . .        . .    Irish  Chancery  Eeports,  17  vols.,  1850—1867 

I.  Eq.  E.           .  .  Irish  Equity  Eeports,  13  vols.,  1838—1851 

I.  L.  E  Irish  Law  Eeports,  13  vols.,  1838—1851 
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I.  L.  T.  . .        . .    Irish  Law  Times,  1867— (current) 

I.  E.  (preceded  by  date)     Irish  Reports,  since  1893  [e.g.  [1894]  1  I.  R.) 

I.  R.  0.  L  Irish  Reports,  Common  Law,  11  vols.,  1866 — 1877 

I.  R.  Eq.  . .        . .    Irish  Reports,  Equity,  11  vols.,  1866—1877 

It.  Circ.  Gas  Irish  Circuit  Cases,  1  vol.,  1841—1843 

Ir.  Jur  Irish  Jurist,  18  vols.,  1849—1866 

Ir.  L.  Rec.  1st  ser.      . .    Law  Recorder  (Ireland)  1st  series,  4  vols.,  1827— 

1831 

Ir.  L.  Rec.  (n.  s.)       . .    Law  Recorder  (Ireland)  New  Series,  6  vols.,  1833— 

1838 

Irv.        . .        . .        . .    Irvine's  Justiciary  Reports  (Scotland),  5  vols.,  1852 — 

1867 

J.  Bridg.  . .       . .    Sir  John  Bridgman's  Reports,  Common  Pleas,  fol., 

1  vol.,  1613—1621 
J.  P.       ..        .  .        ..    Justice  of  the  Peace,  1837 — (current) 

J.  Shaw,  Just.  . .       . .    J.  Shaw's  Justiciary  Reports  (Scotland),  1  vol.,  1848 

—1852 

Jac.        ..        ..        ..    Jacob's  Reports,  Chancery,  1  vol.,  1821 — 1823 

Jac.  &  W.         . .        . .    Jacob  and  Walker's  Reports,  Chancery,  2  vols.,  1819 

—1821 

Jebb,  CO.       . .       . .    Jebb's  Crown  Cases  Reserved  (Ireland),  1  vol.,  1822 

—1840 

Jebb  &  B.         . .       . .    Jebb  and  Bourke's  Reports,  Queen's  Bench  (Ireland), 

1  vol.,  1841—1842 

Jebb  &  S.         . .       . .    Jebb  and  Symes'  Reports,  Queen's  Bench  (Ireland), 

2  vols.,  1838—1841 

Jenk.      ..        ..        ..    Jenkins' Reports,  1  vol.,  1220— 1623 

Jo.  &  Car.        ..       ..    Jones  and  Carey's  Reports,  Exchequer  (Ireland), 

1  vol.,  1838—1839 

Jo.  &  Lat.         . .        . .    Jones  and  La  Touche's  Reports,  Chancery  (Ireland), 

3  vols.,  1844—1846 

Jo.  Ex.  Ir.        . .        . .    T.  Jones'  Reports,  Exchequer  (Ireland),  2  vols.,  1834 

—1838 

John.      ..        ..        ..    Johnson's  Reports,  Chancery,  1  vol.,  1858 — 1860 

John.  &  H.       . .        . .    Johnson  and  Hemming's  Reports,  Chancery,  2  vols., 

1860—1862 

Jur.        . .        . .        . .    Jurist  Reports,  18  vols.,  1837 — 1854 

Jur.  (n.  s.)       . .        . .    Jurist  Reports,  New  Series,  12  vols.,  1855 — 1867 

Just.  Inst.        . .        . .    Justinian's  Institutes 

K.  &  G.  . .       . .       . .    Keane  and  Grant's  Registration  Cases,  1  vol.,  1854 — 

1862 

K.  &  J.   . .        . .        . .    Kay  and  Johnson's  Reports,   Chancery,  4  vols., 

1853—1858 

K.  B.  (preceded  by  date)   Law  Reports,  Eing's  Bench  Division,  since  1900 

[e.g.,  [1901]  2  K  B.) 
Karnes,  Diet.  Dec.       . .    Karnes,  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  fol.,  2  vols.,  1540—1741 
Karnes,  Rem.  Dec.      ..    Kames,  Remarkable  Decisions,  Court  of  Session 

(Scotland),  2  vols.,  1716—1752 
Kames,  Sel.  Dec.        . .    Kames,  Select  Decisions,  Court  of  Session  (Scotland), 

1  vol.,  1752—1768 
Kay        . .        . .        . .    Kay's  Reports,  Chancery,  1  vol.,  1853 — 1854 

Keb  Keble's  Reports,  fol.,  3  vols.,  1661—1677 

Keen   Keen's  Reports,  Rolls  Court,  2  vols.,  1836—1838 

Keil.       ..       ..       ..    Keilwey's  Reports,  King's  Bench,  fol.,  1  vol.,  1327 — 

1578 

Kel.        . .        . .        . .    Sir  John  Kelyng's  Reports,  Crown  Cases,  fol.,  1  vol., 

1662—1707 

Kel.  W  W.  Kelynge's  Reports,  fol.,  1  vol.,  Chancery,  1730— 

1732;  King's  Bench,  fol.,  1731— 1734 

Keny,     . .        . .        . .    Kenyon's  Notes  of  Cases,  King's  Bench,  2  vols., 

1753—1759 
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Keny.  (CH.)      . .       , .    Chancery  Cases  in  Vol.  II.  of  Kenyon's  Notes  of 

Cases,  1753 — 1754 

Kilkerran         . .       . .    Kilkerran's  Decisions,  Court  of  Session  (Scotland), 

foL,  1  vol.,  1738—1752 

Knapp  Knapp's  Reports,  Privy  Council,  3  vols.,  1829 — 1836 

Kn,  &  Omb,      ..       ..    Knapp  and  Ombler's  Election  Cases,  1  vol.,  1834 — 

1835 


L.  A  

L.  &  Q-.  temp.  Plunk.  . . 

L.  &  O.  temp.  Sugd. 

L.  &  Welsb  

L.  G.  E  

L.  J  

L.  J.  (ADM.) 

L.  J.  (boy.) 

L.  J.  (CH.) 

L.  J.  (c.  p.) 
L.  J.  (eccl.) 

L.  J.  (EX.) 

L.  J.  (ex.  EQ.)   .  . 

Xi.  J.  (k.  b.  or  Q.  B.)  . . 
L.  J.  (m.  c.) 

L.  J.  N.  0  

J.  (0.  s.) 

L.J.  (p.)  

L.  J.  (p.  &  M.)   . . 
L.  J.  (p.  c.) 

L.  J.  (p.  M.  &  A.) 

L.  M.  &  P  

L.  E  

L.  E.  A.  &  E  

L.  E.  C.  C.  E  

L.  E.  C.  P  

L.  E.  Eq  

L.  E.  Exch  

L.  E.  H.  L  

L.  E.  Ind.  App. 

L.  E.  Ind.  App.  Supp. 
Vol. 

L.  E.  Ir  

L.  E.  P.  C. 
L.  E.  P.  &  D.    . . 

L.  E.  Q.  B. 
L.  E.  Sc.  &  Div. 

L.  T  

L.  T.  Jo. 
L  T  (o.  s.) 


Lbrd  Advocate 

Lloyd  and  Goold's  Eeports  temp.  Plunkett,  Chancery 

(Ireland),  1  vol.,  1834—1839 
Lloyd  and  Goold's  Eeports  temp.  Sugden,  Chancery 

(Ireland),  1  vol.,  1835 
Lloyd  and  Welsby's  Commercial  and  Mercantile 

Cases,  1  vol.,  1829— 1830 
Local  Government  Eeports,  1902 — (current) 
Law  Journal,  1866 — (current) 
Law  Journal,  Admiralty,  1865 — 1875 
Law  Journal,  Bankruptcy,  1832 — 1880 
Law  Journal,  Chancery,  1822 — (current) 
Law  Journal,  Common  Pleas,  1822 — 1875 
Law  Journal,  Ecclesiastical  Cases,  1866 — 1875 
Law  Journal,  Exchequer,  1830 — 1875 
Law  Journal,  Exchequer  in  Equity,  1835 — 1841 
Law  Journal,  King's  Bench  or  Queen's  Bench, 

1822— (current). 
Law  Journal,  Magistrates'  Cases,  1826 — 1896 
Law  Journal,  Notes  of  Cases,  1866—1892  (from  1893, 

see  Law  Journal). 
Law  Journal,  Old  Series,  10  vols.,  1823—1831 
Law  Journal,  Probate,  Divorce  and  Admiralty,  1875 

— (current) 

Law  Journal,  Probate  and  Matrimonial  Cases,  1858 — 

1859,1866—1875 
Law  Journal,  Privy  Council,  1865 — (current) 
Law  Journal,  Probate,  Matrimonial  and  Admiralty, 

1860—1865 

Lowndes,  Maxwell,   and   Pollock's  Eeports,  Bail 

Court  and  Practice,  2  vols.,  1850—1851 
Law  Eeports 

Law  Eeports,  Admiralty  and  Ecclesiastical  Cases, 

4  vols.,  1865—1875 
Law  Eeports,  Crown  Cases  Eeserved,  2  vols.,  1865 — 

1875 

Law  Eeports,  Common  Pleas,  10  vols.,  1865 — 1875 
Law  Eeports,  Equity  Cases,  20  vols.,  1865 — 1875 
Law  Eeports,  Exchequer,  10  vols.,  1865 — 1875 
Law  Eeports,  English  and  Irish  Appeals  and  Peerage 

Claims,  House  of  Lords,  7  vols.,  1866—1875 
Law  Eeports,  Indian  Appeals,  Privy  Council,  1873 — 

(current) 

Law    Eeports,    Indian    Appeals,   Privy  Council, 

Supplementary  Volume,  1872 — 1873 
Law  Eeports  (Ireland),  Chancery  and  Common  Law, 

32  vols.,  1877—1893 
Law  Eeports,  Privy  Council,  6  vols.,  1865 — 1875 
Law  Eeports,  Probate  and  Divorce,  3  vols.,  1865 — 

1875 

Law  Eeports,  Queen's  Bench,  10  vols.,  1865 — 1875 
Law  Eeports,  Scotch  and  Divorce  Appeals,  House 

of  Lords,  2  vols.,  1866—1875 
Law  Times  Eeports,  1859 — (current) 
Law  Times  Newspaper,  1843 — (current) 
Law  Times  Eeports,  Old  Series,  34  vols.,  1843—1860 


Abbreviations.  xliii 

Lane      ..       ..  Lane's  Eeports,  Exchequer,  fol.,  1  vol.,  1605 — 1611 

Lat  Latch's  Eeports,  King's  Bench,  foL,  1  vol.,  1625—1628 

Laws.  Eeg.  Oas.  . .    Lawson's  Eegiatration  Cases,  1885 — (current) 

Ld.  Eaym.        . .       . .    Lord  Eaymond's  Eeports,  King's  Bench  and  Common 

Pleas,  3  vols.,  1694—1732 

Leach  Leach's  Crown  Oases,  2  vols.,  1730 — 1814 

Lee        ..       ..  Sir  G.  Lee's  Ecclesiastical  Judgments,  2  vols.,  1752 — 

1758 

Lee  temp.  Hard.  . .    T.  Lee's  Cases  temp.  Hardwicke,  King's  Bench,  1  vol., 

1733—1738 

Le.  &  Ca.         . .       . .    Leigh  and  Cave's  Crown  Cases  Eeserved,  1  vol.,  1861 

—1865 

Leon.      . .       . .       . .    Leonard's  Eeports,  King's  Bench,  Common  Pleas 

and  Exchequer,  fol.,  4  parts,  1552 — 1615 

Lev.       ..       ..       ..    Levinz's' Eeports,  King's  Bench  and  Common  Pleas, 

fol.,  3  vols.,  1660—1696 

Lew.  0.  C.        . .       . .    Lewin's  Crown  Cases  on  the  Northern  Circuit, 

2  vols.,  1822—1838 

Ley   Ley's  Eeports,  King's  Bench,  fol.,  1  vol.,  1608—1629 

Lib.  Ass.  . .        . .    Liber  Assisarum,  Year  Books,  1 — 51  Edw.  IIL 

Lilly      . .       . .       . .    Lilly's  Eeports  and  Pleadings  of  Cases  in  Assize,  fol., 

1  vol. 

Litt.       . .       . .       . .    Littleton's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1627 

—1631 

LofEt   Lofft's  Eeports,  King's  Bench,  fol.,  1  vol.,  1772—1774 

Long.  &  T.        . .       . .    Longfield  and  Townsend's  Eeports,  Exchequer  (Ire- 
land), 1  vol.,  1841—1842 

Lud.  E.  G  Luders'  Election  Cases,  3  vols.,  1784—1787 

Lumley,  P.  L.  0.        . .    Lumley's  Poor  Law  Cases,  2  vols.,  1834 — 1842 
Lush.      . .        . .        . .    Lushington's  Eeports,  Admiralty,  1  vol.,  1859 — 1862 

Lut.       . .       . .       . .    Sir  E.  Lutwyche's  Entries  and  Eeports,  Common 

Pleas,  2  vols.,  1682—1704 
Lut.  Eeg.  Cas.  . .       . .    A.  J.  Lutwyche's  Eegistration  Cases,  2  vols.,  1843 — 

1853 

Lynd.     . .       . .       . .    Lyndwood,  Provinciale,  fol.,  1  vol. 

M.  &  S  Maule  and  Selwyn's  Eeports,  King's  Bench,  6  vols., 

1813—1817 

M.  &  W.  Meeson  and  Welsby's  Eeports,  Exchequer,  16  vols., 

1836—1847 

Mac.  &  G.        . .       . .    Macnaghten  and  Gordon's  Eeports,  Chancery,  3  vols 

1849—1852 

Mac.  &  H.        . .       . .    Macrae  and  Hertslet's  Insolvency  Cases,   1  vol. 

1847—1852 

M'Cle  M'Cleland's  Eeports,  Exchequer,  1  vol.,  1824 

M'Cle.  &  Yd  M'Cleland  and  Younge's  Eeports,  Exchequer,  1  vol 

1824—1825 

Macfarlane       . .       . .    Macfarlane's  Jury  Trials,  Court  of  Session  (Scotland), 

3  parts,  1838—1839 

Macl.  &  Eob  Maclean  and  Eobinson's  Scotch  Appeals  (House  of 

Lords),  1  vol.,  1839 

Macph.  (Ct.  of  Sess.)   . .    Macpherson,  Court  of  Session  (Scotland),  3rd  series, 

11  vols.,  1862—1873 

Macq  Macqueen's  Scotch  Appeals,  House  of  Lords,  4  vols., 

1849—1865 

Macr  Macrory's  Patent  Cases,  2  parts,  1847—1856 

Madd  Maddock's  Eeports,  Chancery,  6  vols.,  1815 — 1821 

Madd.  &  G.       . .       . .    Maddock  and  Geldart's  Eeports,  Chancery,  1  vol., 

1819—1822  (Vol.  VL  of  Madd.) 

Madox  Madox's  Formulare  Anglicanum 

Madox,  Exch  Madox's  History  and  Antiquities  of  the  Exchequer, 

2  vols. 

Man.  &  G.        . .       . .    Manning  and  Granger's  Eeports,  Common  Pleas, 

7  vols.,  1840— 1845  , 
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Man.  &  Ey.  (k.  b.)      . .    Manning    and  Evland's  Eeports,    King's  Bencli^ 

5  vols.,  1827—1830 

Man.  &  Ey.  (m.  c.)      . .    Manning  and  Eyland's  Magistrates'  Cases,  3  vols.,. 

1827—1830 

Mans.     ..  ..    Manson's  Bankruptcy  and  Company  Cases,  1893 — 

(current) 

Mar.  L.  C.        .  .        ..    Maritime  Law  Eeports  (Crockford),  3  vols.,  1860 — 

1871 

March     . .        , .        . .    March's  Eeports,  King's  Bench  and  Common  Pleas, 

1  vol.,  1639—1642 

Marr.      ..        ..        ..    Marriott's  Decisions,  Admiralty,  1  vol.,  1776 — 1779 

Marsh.    . .        . .        . .    Marshall's  Eeports,  Common  Pleas,  2  vols.,  1813 — 

1816 

Mayn.      ^,        . .        . .    Maynard's  Eeports,  Exchequer  Memoranda  of  Edw. 

I.  and  Year  Books  of  Edw.  II.,  Year  Books,  Part  I., 
1273—1326 

Meg.       ..        ..        ..    Megone's  Companies  Acts  Cases,  2  vols.,  1889 — 1891 

Mer.  ..        ..    Merivale's  Eeports,  Chancery,  3  vols.,  1815 — 1817 

Milw.      ..        ..        ..    Milward's Ecclesiastical  Eeports  (Ireland),  1  vol.,  181& 

—1843 

Mod.  Eep.         . .        . .    Modern  Eeports,  12  vols.,  1669—1755 

Mol.       . .        . .        . .    Molloy's  Eeports,  Chancery  (Ireland),  3  vols.,  1808 — 

1831 

Mont.     . .        . .        . ,    Montagu's  Eeports,  Bankruptcy,  1  vol.,  1829 — 1832 

Mont.  &  A.       . .        . .    Montagu  and  Ayrton's  Eeports,  Bankruptcy,  3  vols., 

1832—1838 

Mont.  &  B.       . .        . .    Montagu  and  Bligh's  Eeports,  Bankruptcy,  1  vol., 

1832—1833 

Mont.  &  Ch.      . .        . .    Montagu  and  Chitty's  Eeports,  Bankruptcy,  1  vol., 

1838—1840 

Mont.  D.  &  De  G.  . .  Montagu,  Deacon,  and  De  Gex's  Eeports,  Bank- 
ruptcy, 3  vols.,  1840—1844 

Mont.  &  M.       . .        . .    Montagu   and  Macarthur's  Eeports,  Bankruptcy, 

1  vol.,  1826—1830 

Moo.  P.  C.  C  Moore's  Privy  Council  Cases,  15  vols.,  1836—1863 

Moo.  P.  C.  C.  (n.  S.)    ..    Moore's  Privy  Council  Cases,  New  Series,  9  vols., 

1862—1873 

Moo.  Ind.  App.  . .        . .    Moore's  Indian  Appeal  Cases,  Privy  Council,  14  vols., 

1836—1872 

Moo.  &  P.         . .        . .    Moore  and  Payne's  Eeports,  Common  Pleas,  5  vols., 

1827—1831 

Moo.  &  S.         . .       . .    Moore  and  Scott's  Eeports,  Common  Pleas,  4  vols., 

1831—1834 

Mood.  &  M  Moody  and  Malkin's  Eeports,  Nisi  Prius,  1  vol.,  1826 

—1830 

Mood.  &  E.       . .        . .    Moody  and  Eobinson's  Eeports,  Nisi  Prius,  2  vols., 

1830—1844 

Mood.  C.  C  Moody's  Crown  Cases  Eeserved,  2  vols.,  1824—1844 

Moore  (k.  b.)     . .        . .    Sir  E.  Moore's  Eeports,  King's  Bench,  foL,  1  vol., 

1485—1620 

Moore  (c.  p.)      . .        . .    J.  B.  Moore's  Eeports,  Common  Pleas,  12  vols.,  1817 

—1827 

Mor.  Diet.         . .        . .    Morison's  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  43  vols.,  1532—1808 
Morr.      . .        . .        . .    Morrell's  Eeports,  Bankruptcy,  10  vols.,  1884 — 1893 

Mos  Moseley's  Eeports,  Chancery,  fol.,  1  vol.,  1726 — 1730 

Murp.  &  H.      . .        . .    Murphy  and  Hurlstone's  Eeports,  Exchequer,  1  vol., 

1837 

Murr  Murray's  Eeports,  Jury  Court  (Scotland),  5  vols., 

1816—1830 

My.  &  Cr.         . .     •   . .    Mylne  and  Craig's  Eeports,  Chancery,  5  vols.,  1835 

—1841 

My.  &  K.         . .       . .    Mylne  and  Keen's  Eeports,  Chancery,  3  vols.,  1832 

—1835 
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N«ls  Nelson's  Eeports,  Chancery,  1  vol.,  1625— 1692 

Nev.  &  M.  (k.  b.)       . .    Nevile  and  Manning's  Eeports,  King's  Bench,  6  vols., 

1832—1836 

Nev.  &  M.  (m.  c.)        . .    Nevile  and  Manning's  Magistrates'  Cases,  3  vols., 

1832—1836 

Nev.  &  P.  (k.  b.)        . .    Nevile  and  Perry's  Eeports,  King's  Bench,  3  vols., 

1836—1838 

Nev.  &  P.  (m.  c.)        . .    Nevile  and  Perry's  Magistrates'  Cases,  1  vol.,  1836 — 

1837 

New  Mag.  Cas. . .         . .    New  Magistrates'    Cases    (Bittleston,   Wise  and 

Parnell),  2  vols.,  1844—1848 
New  Pract.  Cas.  * .    New  Practice  Cases  (Bittleston  and  Wise),  3  vols., 

1844—1848 

NewEep.         ..        ..    New  Eeports,  6  vols.,  1862— 1865 

New  Sess.  Cas.  . .        . .    New  Sessions  Magistrates'  Cases  (Carrow,  Hamer- 

ton,  Allen,  etc.),  4  vols.,  1844—1851 
Nolan     . .        . .        . .    Nolan's  Magistrates'  Cases,  1  vol.,  1791—1793 

Notes  of  Cases  . .        . .    Notes  of  Cases  in  the  Ecclesiastical  and  Maritime 

Courts,  7  vols.,  1841—1850 
Noy   Noy's  Eeports,  King's  Bench,  fol.,  1  vol.,  1558 — 1649 

O.  Bridg.  . .        . .    Sir  Orlando  Bridgman's  Eeports,  Common  Pleas, 

1  vol.,  1660—1666 

O'M.  &  H  O'Malley  and  Hardoastle's  Election  Cases,  1869— 

(current) 

Owen      . .        . .        . .    Owen's  Eeports,  King's  Bench  and  Common  Pleas, 

fol.,  1  vol.,  1557—1614 

P.  (preceded  by  date)  . .  Law  Eeports,  Probate,  Divorce,  and  Admiralty  Divi- 
sion, since  1890  [e.g.,  [1891]  P.) 

P.  D.  . .  . .  . .  Law  Eeports,  Probate,  Divorce,  and  Admiralty  Divi- 
sion, 15  vols.,  1875 — 1890 

P.  Wms.  . .        . .        . .    Peere  Williams'   Eeports,   Chancery  and  King's 

Bench,  3  vols.,  1695—1735 

Palm.      . .        . .        . .    Palmer's  Eeports,  King's  Bench,  fol.,  1  vol.,  1619 — 

1629 

Park.      ..        ..        ..    Parker's  Eeports,  Exchequer,  fol.,    1vol.,    1743 — 

1766 

Pat.  App.  ..        ..    Paton's  Scotch  Appeals,  House  of  Lords,  6  vols., 

1726—1822 

Pater.  App.       . .        . .    Paterson's  Scotch  Appeals,  House  of  Lords,  2  vols., 

1851—1873 

Peake     ..        ..        ..    Peake's  Eeports,  Nisi  Prius,  1  vol.,  1790 — 1794 

Peake,  Add.  Cas.        . .    Peake's  Additional  Cases,  Nisi  Prius,  1  vol.,  1795 — 

1812 

Peck   . .    Peckwell's  Election  Cases,  2  vols.,  1803—1804 

Per.  &  Dav.      . .        . .    Perry  and  Davison's  Eeports,  Queen's  Bench,  4  vols., 

1838—1841 

Per.  &  Kn.        . .        . .    Perry  and  Knapp's  Election  Cases,  1  vol.,  1833 

Ph  Phillips'  Eeports,  Chancery,  2  vols.,  1841—1849 

Phil.  El.  Cas  Philipps'  Election  Cases,  1  vol.,  1780 

Phillim.  ..        ..  J.  Phillimore's  Ecclesiastical  Eeports,  3  vols.,  1754— 

1821 

Phillim.  Eccl.  Jud.      . .    Sir  E.  Phillimore's  Ecclesiastical  Judgments,  1  vol., 

1867—1875 

Pig.  &  E.  . .        . .    Pigott  and  Eodwell's  Eegistration  Cases,  1  vol.,  1843 

—1845 

Pitc  Pitcairn's  Criminal  Trials  (Scotland),  3  vols.,  1488— 

1624 

Plowd  Plowden's  Eeports,  foL,  2  vols.,  1550 — 1579 

Poll   . .    PoUexfen's  Eeports,  King's  Bench,  fol.,  1  vol.,  1670 

—1682 

Poph  Popham's  Eeports,  King's  Bench,  fol.,  1  vol.,  1591— 

1627 
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Pow.  E.  &  D  Power,  Eodwell,  and  Dew's  Election  Cases,  2  vols. 

1848—1856 

Prec.  Ch  Precedents  in  Chancery,  foL,  1  vol.,  1689—1722 

Price   Price's  Eeports,  Exchequer,  13  vols.,  1814 — 1824 

Q.  B  Queen's  Bench  Eeports  (Adolphus  and  Ellis,  New 

Series),  18  vols.,  1841—1852 
Q.  B.  (preceded  by  date)    Law  Eeports,  Queen's  Bench  Division,  1891 — 1901 

{e.g.,  [1891]  1  Q.  B.) 
Q.  B.  D.  . .        . .       . .    Law  Eeports,   Queen's  Bench  Division,  25  vols., 

1875—1890 


E. 

E.  (Ct.  of  Sess.) 

E.  P.  C. 
E.  E.      . . 
E.  S.  C.  . . 

East. 
Eayn. 

Eeal  Prop.  Cas. 
Eep.  Ch.  . . 
Eick.  &  M. 

Eick.  &  S. 

Eidg.  temjp.  H. 

Eidg.  L.  &  S. 

Eidg.  Pari.  Eep 

Eob.  Eccl. 
Bob.  L.  &  W. 

Eobert.  App. 

Eobin.  App. 

Eoll.  Abr. 
Eoll.  Eep. 
Eom. 

Eose 

Eoss,  L.  C. 

Eowe 

Eul.  Cas. 
Euss. 

Euss.  &  M. 
Euss.  &  Ey. 


Ey.  &  Can.  Cas. 
Ey.  &  Can.  Tr.  Cas. 
Ey.  &  M. 


The  Eeports,  15  vols.,  1893—1895 

Eettie,  Court  of  Session  Cases  (Scotland),  4th  series, 

25  vols.,  1873—1898 
Eeports  of  Patent  Cases,  1884 — (current) 
Eevised  Eeports 
Eules  of  the  Supreme  Court 
Eastell's  Entries 

Eayner's  Tithe  Cases,  3  vols.,  1575—1782 
Eeal  Property  Cases,  2  vols.,  1843—1847 
Eeports  in  Chancery,  fol.,  3  vols.,  1615 — 1710 
Eickards  and  Michael's  Locus  Standi  Eeports,  1  vol., 
1885—1889 

Eickards  and  Saunders'  Locus  Standi  Eeports,  1  vol., 
1890—1894 

Eidgeway's  Eeports,  temp.  Hardwicke,  1  vol..  King's 
Bench,  1733—1736;  Chancery,  1744—1746. 

Eidgeway,  Lapp,  and  Schoales'  Eeports  (Ireland), 
1  vol.,  1793—1795 

Eidgeway's  Parliamentary  Eeports  (Ireland),  3  vols., 
1784—1796 

Eobertson's  Ecclesiastical  Eeports,  2  vols.,  1844 — 1853 
Eoberts,  Leeming,  and  Wallis'  New  County  Court 

Cases,  1  vol.,  1849—1851 
Eobertson's  Scotch  Appeals,  House  of  Lords,  1  vol., 

1709—1727 

Eobinson's  Scotch  Appeals,  House  of  Lords,  2  vols., 
1840—1841 

Eolle's  Abridgment  of  the  Common  Law,  fol.,  2  vols. 
Eolle's.Eeports,  King's  Bench,  fol.,  2  vols.,  1614 — 1625 
Eomilly's  Notes  of  Cases  in  Equity,  1  part,  1772 — 
1787 

Eose's  Eeports,  Bankruptcy,  2  vols.,  1810 — 1816 
Boss's  Leading  Cases  in  Commercial  Law  (England 

and  Scotland),  3  vols. 
Eowe's  Eeports  (England  and  Ireland),  1  vol.,  1798 — 

1823 

Campbell's  Euling  Cases,  25  vols. 
Eussell's  Eeports,  Chancery,  5  vols.,  1824—1829 
Eussell  and  Mylne's  Eeports,  Chancery,  2  vols.,  1829 
—1833 

Eussell  and  Eyan's  Crown  Cases  Eeserved,  1  vol., 
1800—1823 

Eailway  and  Canal  Cases,  7  vols.,  1835 — 1854 
Eailway  and  Canal  Traffic  Cases,  1855 — (current) 
Eyan  and  Moody's  Eeports,  Nisi  Prius,  1  vol.,  1823 
—1826 


S.  C.       . .        . .       . .     Same  Case 

S.  C.  (preceded  by  date)    Court  of  Session  Cases  (Scotland),  since  1906  {e.g.y 

[1908]  S.  C.) 
S.-G.      . .       . .        . .  Solicitor-General 

Saint   Saint'sDigestof  Eegistration  Cases,  1843— 1906,  1vol. 
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Salk  Salkeld's  Eeports,  King's  Bench,  3  vols.,  1689—1712 

Sau.  &  Sc.        ..        ..    Sausse  and  Scully's  Eeports,  Eolls  Court  (Ireland), 

1  vol.,  1837—1840  ^ 

Saund.    . .        . .        . .    Saunders's  Eeports,  King's  Bench,  2  vols.,  1666 — 1672 

Saund.  &  A.      . .       . .    Saunders  and  Austin's  Locus  Standi  Eeports,  2  vols., 

1895—1904 

Saund.  &  B.      . .       . .    Saunders  and  Bidder's  Locus  Standi  Eeports,  1905 — 

(current) 

Saund.  &  G  Saunders  and  Cole's  Eeports,  Bail  Court,  2  vols.,  1846 

—1848 

Saund.  &  M.     . .       . .    Saunders  and  Macrae's  County  Courts  and  Insolvency 

Cases  (County  Courts  Cases  and  Appeals,  Vols.  II. 
and  III.),  2  vols.,  1852—1858 

Sav.        ..       ..  Savile's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1580 — 

1591 

Say.        ..       ..  Sayer's  Eeports,  King's  Bench,  fol.,  1  vol.,  1751— 

1756  , 

Sc.  Jur  Scottish  Jurist,  46  vols.,  1829—1873 

Sc.  L.  E.  . .        . .    Scottish  Law  Eeporter,  1865 — (current) 

Sch.  &  Lef.       . .        . .    Schoales  and  Lefroy's  Eeports,  Chan'cery  (Ireland), 

2  vols.,  1802—1806 
Sc.  E.  E. . .       . .       . .    Scots  Eevised  Eeports 

Scott       ..        ..        ..    Scott's  Eeports,  Common  Pleas,  8  vols.,  1834 — 1840 

Scott  (n.  r.)      . .       . .    Scott's  New  Eeports,  Common  Pleas,  8  vols,,  1840 — 

1845 

Sea.  &  Sm.        . .       . .    Searle  and  Smith's  Eeports,  Probate  and  Divorce, 

1  vol.,  1859—1860 

Sel.  Cas.  Ch  Select  Cases  in  Chancery,  fol.,  1  vol.,  1685—1698 

(Pt.  III.  of  Cas.  in  Ch.) 
Sess.  Cas.  (k.  b.)         . .    Sessions  Settlement  Cases,  King's  Bench,  2  vols., 

1710—1747 

Sh.  &  Macl.      . .       . .    Shaw  and  Maclean's  Scotch  Appeals,  House  of  Lords, 

3  vols.,  1835— 1838 

Sh.  (Ct.  of  Sess.)         . .    Shaw,  Court  of  Session  Cases  (Scotland),  1st  series, 

16  vols.,  1821—1838 
Sh.  Dig.  . .       . .       . .    P.  Shaw's  Digest  of  Decisions  (Scotland),  ed.  by  Bell 

and  Lamond,  3  vols.,  1726—1868 
Sh.  Just. ..        ..        ..P.  Shaw's  Justiciary  Decisions  (Scotland),  1  vol., 

1819—1831 

Sh.  Sc.  App.      . .       . .    P.  Shaw's  Scotch  Appeals,  House  of  Lords,  2  vols., 

1821—1824 

Sh.  Teind  Ct.     . .        . .    P.  Shaw's  Teind  Court  Decisions  (Scotland),  1  vol., 

1821—1831 

Shep.  Touch.     . .        , .    Sheppard's  Touchstone  of  Common  Assurances 
Show.      . .        . .        . .    Shower's  Eeports,  King's  Bench,  2  vols.,  1678 — 1695 

Show.  Pari.  Cas.         ..    Shower's  Cases  in  Parliament,  fol.,  1  vol.,  1694 — 

1699 

Sid.        . .        . .        . .    Siderfin's  Eeports,  King's   Bench,  Common  Pleas 

and  Exchequer,  fol.,  2  vols.,  1657 — 1670 
Sim.        . .        . .        . .    Simons'  Eeports,  Chancery,  17  vols.,  1826 — 1852 

Sim.  (n.  s.)       . .        . .    Simons'  Eeports,  Chancery,  New  Series,   2  vols., 

1850—1852 

Sim.  «&  St.         . .        . .    Simons  and  Stuart's  Eeports,  Chancery,  2  vols.,  1822 

—1826 

Skin.       ..        ..        ..    Skinner's  Eeports,  King's  Bench,  fol.,  1  vol.,  1681 — 

1697 

Sm.  &  Bat.       . .        . .    Smith  and  Batty's  Eeports,  King's  Bench  (Ireland), 

1  vol.,  1824—1825 

Sm.  &  Gr. . .        . .        . .    Smale  and  Giffard's  Eeports,  Chancery,  3  vols.,  1852 

—1858 

Smith,  KB.     . .       . .    J.  P.  Smith's  Eeports,  King's  Bench,  3  vols.,  1803— 

1806 

Smith,  L.  C.      . .        . .    Smith's  Leading  Cases,  2  vols. 

Smith,  Eeg.  Cas.         ..    C.  L.  Smith's  Eegistration  Cases,  1895 — (current) 
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Smytlie  ..       ..       ..    Smy the' s  Eeports,  Common  Pleas  (Ireland),  1  vol., 

1839—1840 

Sol.  Jo.    . .        . .        . .    Solicitors'  Journal,  1856 — (current) 

Spence    . .        . .        . .    Spence's  Equitable  Jurisdiction  of  tlie   Court  of 

Chancery 

Spinks    . .        . .        . .    Spinks'  Prize  Court  Cases,  2  parts,  1854 — 1856 

Stair  Eep.         ..        ..    Stair's  Decisions,  Court  of  Session  (Scotland),  fol., 

2  vols.,  1661—1681 

Stark  Starkie's  Eeports,  Nisi  Prius,  3  vols.,  1814 — 1823 

Stat.  E.  &  0.  Eev.       . .    Statutory  Eules  and  Orders  Eevised 

State  Tr  State  Trials,  34  vols.,  1163—1820 

State  Tr.  (n.  s.)  . .        . .    State  Trials,  New  Series,  8  vols.,  1820—1858 
Story      . .        . .        . .    Story's  Commentaries  on  Equity  Jurisprudence 

Stra  Strange's  Eeports,  2  vols.,  1716 — 1747 

Stu.  M.  &  P  Stuart,   Milne,   and  Peddie's  Eeports  (Scotland), 

2  vols.,  1851—1853 

Sty  Style's  Eeports,  Elng's  Bench,  fol.,  1  vol.,  1646—1655 

Sw.         . .        . .        . .    Swabey's  Eeports,  Admiralty,  1  vol.,  1855 — 1859 

Sw.  &  Tr.  . .        . .    Swabey  and  Tristram's  Eeports,  Probate  and  Divorce, 

4  vols.,  1858—1865 

Swan.      . .        . .        . ,    Swanston's  Eeports,  Chancery,  3  vols.,  1818 — 1821 

Swin.      ..        ..        ..    Swinton's  Justiciary  Eeports  (Scotland),  2  vols.,  1835 

—1841  .. 

Syme      ..        ..        ..    Syme's  Justiciary  Eeports  (Scotland),  1  vol.,  1826 — 

1829 

T.  &  M  Temple  and  Mew's  Criminal  Appeal  Cases,  1  vol., 

•1848—1851 

T.  Jo.      .  ,        . .        . .    Sir  T.  Jones's  Eeports,  King's  Bench  and  Common 

Pleas,  fol.,  1  vol.,  1669—1684 

T.  L.  E  The  Times  Law  Eeports,  1884— (current) 

T.  Eaym.  . .        . .    Sir  T.  Eaymond's  Eeports,  King's  Bench,  fol.,  1  vol., 

1660—1683 

Taml.  Tamlyn's  Eeports,  Eolls  Court,  1  vol.,  1829—1830 

Taunt.     . .        . .        . .    Taunton's  Eeports,  Common  Pleas,  8  vols.,  1807 — 

1819 

Tax  Cas. . .        . .        . .    Tax  Cases,  1 875 — (current) 

Term  Eep.         . .        . .    Term  Eeports  (Durnford  and  East),  fol.,  8  vols.,  1785 

—1800 

Toth.      . .        . .        . .    Tothill's  Transactions  in  Chancery,  1  vol.,  1559 — 1646 

Trist.      . .        . .        .  .    Tristram's  Consistory  Judgments,  1  vol.,  1873 — 1892 

Tudor,  L.  C.  Merc.  Law    Tudor's  Leading  Cases  on  Mercantile  and  Maritime 

Law 

Tudor,  L.  C.  Eeal  Prop. . .    Tudor's  Leading  Cases  on  Eeal  Property 
Turn.  &  E.        . ,        . .    Turner  and  Eussell's  Eeports,  Chancery,  1  vol.,  1822 

—1825 

Tyr  Tyrwhitt's  Eeports,  Exchequer,  5  vols.,  1830—1835 

Tyr.  &  Gr.        . .        . .    Tyrwhitt  and  Granger's  Eeports,  Exchequer,  1  vol., 

1835—1836 

Yaugh.   ..        ..        ..    Yaughan's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1666 

—1673 

Yent  Yentris'  Eeports  (Yol.  L,  King's  Bench;   Yol.  II., 

Common  Pleas),  fol.,  2  vols.,  1668—1691 
Yern.      ..        ..        ..    Yernon's  Eeports,  Chancery,  2  vols.,  1680 — 1719 

Yern.  &  Scr.      . .        . .    Yernon  and  Scriven's  Eeports,  King's  Bench  (Ire- 
land), 1  vol.,  1786—1788 
Yes.        ..        ..        ..    Yesey  Jun.'s  Eeports,  Chancery,  19  vols.,  1789 — 1817 

Yes.  &  B.  . .        . .    Yesey  and  Beames's  Eeports,  Chancery,  3  vols.,  1812 

—1814 

Yes.  Sen.  . .        . .    Yesey  Sen.'s  Eeports,  2  vols.,  1747 — 1756 

Yin.  Abr.  . .        . .    Yiner's  Abridgment  of  Law  and  Equity,  fol.,  22  vols. 

Yin.  Supp.        . .        . .    Supplement  to  Yiner's  Abridgment   of  Law  and 

Equity,  6  vols. 
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W".  Jo.    ..        ..        ..    Sir  W.  Jones's  Eeports,  King's  Bench  and  Common 

Pleas,  foL,  1  vol.,  1620—1640 
W.  N.  (preceded  by  date)    Law  Eeports,  Weekly  Notes,  1866 — (current  (e.^., 

[1866]  W.  N.) 

W.  E  Weekly  Eeporter,  54  vols.,  1852—1906 

Wallis  Wallis's  Eeports,  Chancery  (Ireland),  1  vol.,  1766— 

1791 

Web.  Pat.  Cas  Webster's  Patent  Cases,  2  vols.,  1602—1855 

Welsh,  Eeg.  Cas.         . .    Welsh's  Eegistry  Cases  (Ireland),  1  vol.,  1832—1840 

Went.  Off.  Ex  Wentworth's  Office  and  Duty  of  Executors 

West   West's  Eeports,  House  of  Lords,  1  vol.,  1839—1841 

West  temp.  Hard.        . .    West's  Eeports  tem'p.  Hardwicke,  Chancery,  1  vol., 

1736—1740 

West.  Tithe  Cas.         . .    Western's  London  Tithe  Cases,  1  vol.,  1592—1822 
White     . .        . .       . .    White's  Justiciary  Eeports  (Scotland),  3  vols.,  1886 

—1893 

White  &  Tud.  L.  C.     . .    White  and  Tudor's  Leading  Cases  in  Equity,  2  vols. 

Wight  Wightwick's  Eeports,  Exchequer,  1  vol.,  1810 — 1811 

Will.  WoU.  &  Dav.      . .    Willmore,  Wollaston,  and  Davison's  Eeports,  Queen's 

Bench  and  Bail  Court,  1  vol.,  1837 
Will.  WoU.  &  H.         . .    Willmore,  Wollaston,  and  Hodges'  Eeports,  Queen's 

Bench  and  Bail  Court,  2  vols.,  1838—1839 
Willes     . .  ^      . .        . .    WiUes'  Eeports,  Common  Pleas,  1  vol.,  1737—1758 
Wilm.     ..       ..       ..    Wilmot's  Notes  of  Opinions  and  Judgments,  1  vol., 

1757—1770 

Wils.      . .       . .       . .    Q-.  Wilson's  Eeports,  King's  Bench  and  Common 

Pleas,  fol.,  3  vols.,  1742—1774 
Wils.  &  S.         . .       . .    Wilson  and  Shaw's  Scotch  Appeals,  House  of  Lords, 

7  vols.,  1825—1835 

Wils.  (CH.)        ..        . .    J.  Wilson's  Eeports,  Chancery,  2  vols.,  1818—1819 
Wils.  (EX.)        . .        . .    J.  Wilson's  Eeports,  Exchequer  in  Equity,  1  part, 

1817 

Win  Winch's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1621 — 

1625 

Wm.  Bl.  . .        . .        . .    William  Blackstone's  Eeports,  King's   Bench  and 

Common  Pleas,  fol.,  2  vols.,  1746—1779 

Wm.  Eob.         . .        . .    William  Eobinson's  Eeports,  Admiralty,  3  vols.,  1838 

—1850 

Wms.  Saund.     . .        . .    Williams'  Notes  to  Saunders'  Eeports,  2  vols. 
Wolf.  &  B.       . .        . .    Wolferstan  and  Bristowe's  Election  Cases,  1  vol., 

1859—1864 

Wolf.  &  D  Wolferstan  and  Dew's  Election  Cases,  1  vol.,  1857 — 

1858 
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s.  Ill   378,  37^ 

s.  112    378,  37^ 

s.  113    378,  380 

s.  114   378,  380' 

s.  115   .    378,  380 

s.  130        .......     308,  309,  386 

s.  165    308 

s,  207    356 

s.  247    378 

c.  155.  (Metropolis  Management  Act,  1855)     ....  378 

19  &  20  Vict.  c.  97.  (Mercantile  Law  Amendment  Act,  1856)     .       .    457,  473 

s.  3    453,  457,  468,  469,  473 

s.  4  498 

s.  5    445,  511,  621,  523,  535,  562- 

s.  17  :  .468 

20  &  21  Vict.  c.  43.  (Summary  Jurisdiction  Act,  1857),  s.  2       .       .       .  232 

21  &  22  Vict.  c.  90.  (Medical  Act,  1858),  s.  36    142,  149 

22  &  23  Vict.  c.  66.  (Sale  of  Gas  Act,  1859)        .       .      334,  336,  343,  345,  374 

s.  2  344 

s.  4    344,  345,  346 

s.  7    .       .  346 

s.  8    346,  347 

s.  9  348 

s.  10  .       .   .  34& 

s.  11  •  350 

s.  ]2  349 

s.  13    349- 

s.  14    350,  355  - 

s.  15  .       .       .       .       .       .       .       .       .    350,  3.55 

s.  16  347 

s.  17   .       .    334,  347 

s.  18   .  347 

s.  19  349 

s.  20    348,  350 

s.  21  351 

s.  22    351 

s.  25    350 

23  &  24  Vict.  c.  90.  (Game  Licences  Act,  1860)    ....    236,  246,  247 

s.  2     .       .       241,  242,  258,  262 

s.  3    .       .       .     \  ■  241 

s.  4    208,  242,  246,  247,  248 

s.  5    241,  242,  247,  248,  249,  262 

s.  7    241,  242. 
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23  &  24  Vict.  c.  90.  (Game  Licences  Act,  I860)— 

s.  8  242 

s.  9  242 

s.  10    243,  250 

s.  11  249 

s.  12  .       .       .  250 

s.  13    242,  255,  256, 

268,  259 

s.  14   .       .    255,  258 

s.  15  .       .       .■      .       .  '  258 

s.  16  .   249,  257 

s.  18  .....       .  .       ,  249 

c.  125.         (Metropolis  Gas  Act,  1860)  .*      .*     360,  375,  376,  378 

s.  2    318,  377,  378,  382 

s.  5  375 

s.  6  376 

s.  13  377 

ss.  14—18    384,  385 

s.  19  385 

s.  20  .       .       .       .       .       .       .       .       .  .385 

s.  21  .       .       .       .       .  ■■■■    ....  385 

s.  22  .       .       .       .       .  y    .       .       .       .    384,  386  ' 

s.  23    386 

s.  24   .       .  .388 

s.  28  .       .       .       ...       .       .  .386 

s.  39  .       .       .       .   387 

ss.  42—44    382 

s.  45    383 

s.  46    381,  383,  384,  394 

s.  47    383,  394 

s.  48   .   382,  383 

s.  49    381,  382 

s.  50   .       .       .    381,  382 

s.  51    382,  383 

s.  52   .       .    382,  384 

s.  53    394 

s.  54   .       .       .    376,  379 

s.  55   383 

Schedule  375 

•  c.  146.  (Sale  of  Gas  Act,  1860)   343 

s.  1    334,  344,  345,  347 

24  &  25  Vict.  c.  79.  (Metropolis  Gas  Act,  1861)  ....    343,  376,  378 

s.  1    .       .       .   344,  346 

c.  91.  (Hevenue  (No.  2)  Act,  1861),  s.  17       .       .       .  .258 

c.  96.  (Larceny  Act,  1861)— 

s.  12    245,  263,  264 

s.  13    245,  263,  264 

s.  14  264 

s.  15  264 

s.  16    245,  263 

s.  17  .   239,  246 

s.  21    239,  246 

s.  22    239 

s.  23    213,  214,  227 

s.  91  260 

s.  103   246 

0.  97.  (Malicious  Damage  Act,  1861) — 

s.  16  246 

s.  41  227 

s.  58    367 

s.  61  246 

c.  100.  (Offences  against  the  Person  Act,  1861),  s.  31      .       .  227 

0.  101.  (Statute  Law  Revision  Act,  1861)        ....  47 

25  &  26  Vict.  c.  89.  (Companies  Act,  1862)   127 

s.  4  127,  190 

s.  8  195 

s.  10  195 

s.  20   .  .195 
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25  &  26  Yict.  c.  89.  (Companies  Act,  1862)— 

s.  51  160 

s.  199    202 

c.  102.  (Metropolis  Management  Amendment  Act,  1862)  .  378 
s.  82  .       .       .   379 

c.  114.  (Poaching  Prevention  Act,  1862)  ....    235,  245 

s.  1   209,  214,  236 

s.  2    236,  237,  238,  256,  261 

s.  3    .  238 

s.  5  238 

s.  6    .       .       .  238 

26  &  27  Vict.  c.  33.  (Revenue  Act,  1863)   255 

c.  87.  (Trustee  Savings  Banks  Act,  1863)      .       .       .    433,  434 

s.  21  168 

•  s.  22  ....  168 

ss.  24—28  .       ........  1.68 

s.  33  187 

s.  34  167 

s.  35   .167 

.    c.  112.  (Telegraph  Act,  1863)— 

.gmg^  s.  6  358 

WIPP  s.  7    .   358 

s.  8    323,  358 

c.  113.  (Poisoned  Grain  Prohibition  Act,  1863)      ,       .    211,  227 

s.  5  247 

c.  118.  (Companies  Clauses  Act,  1863)   365 

s.  18  371 

s.  19  371 

s.  20    371 

27  &  28  Yict.  c.  67.  (Game  Trespass  Act,  1864),  s.  2  208 

c.  115.  (Poisoned  Flesh  Prohibition  Act,  1864)  .  .  211,  227 
s.  4  246 

28  &  29  Vict.  c.  42.  (District  Church  Tithes  Act,  1865),  s.  7  .  .  .407 
SO  &  31  Vict.  c.  5.  (Dog  Licences  Act,  1867)— 

s.  3   .       .  .253 

s.  4  254 

s.  6    .       .       .  254 

s.  9  254 

c.  134.  (Metropolitan  Streets  Act,  1867) — 

s.  23  .   293 

s.  27    293 

c.  144.         (Policies  of  Assurance  Act,  1867),  s.  3  .       .       .       .  411 

31  &  32  Vict.  c.  4.  (Sales  of  Reversions  Act,  1867)   112 

c.  47.  (Consecration  of  Churchyards  Act,  1868)     .       .       .  407 

c.  110.  (Telegraph  Act,  1868),  s.  2  358 

0.  116.  (Larceny  Act,  1868),  s.  1  127 

c.  121.         (Pharmacy  Act,  1868),  s.  15  24 

c.  Ixxx.  (Metropolitan  Subways  Act,  1868)  ....  378 
c.  cvi.  (Gaslight  and  Coke  Company's  Act,  1868),  s.  109  .    382,  388 

c.  cxxv.        (City  of  London  Gas  Act,  1868)    ....    376,  377 

ss.  18—24   .377 

s.  29    388 

s.  30  .    388 

s.  31  388 

s.  32    388 

ss.  88,  89    382 

32  &  33  Vict.  0.  14.  (Revenue  Act,  1869)   255 

s.  18  241 

c.  46.  (Administration  of  Estates  Act,  1869)  .       .       .  .522 

c.  112.  (Adulteration  of  Seeds  Act,  1869),  s.  3  .       .       .  .47 

c.  cxxx.        (South  Metropolitan  Gaslight  and  Coke  Company's  Act, 

1869),  s.  4  377 

s.  15  388 

s.  16  388 

s.  17   .       .       .       .  388 

s.  1§  388 

s.  70   .   382 

s.  71  382 
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32  &  33  Vict.  c.  cxxx.        (South  Metropolitan  Gaslight  and  Coke  Company's  Act, 

1869)— 

s.  80    387 

s.  81  387 

33  &  34  Vict.  c.  14.  (Naturalization  Act,  1870),  s.  2  401 

c.  23.  (Forfeiture  Act,  1870)— 

s.  7   .       .  .403 

s.  8  403 

s.  18  403 

^  s.  30    403 

c.  57.  (Gun  Licence  Act,  1870)— 

s.  2    .       .       .  251 

s.  3  .252 

s.  5  242 

s.  6  253 

,     s.  7    242,  251,  252 

(2)  251 

(3)  .       .   242,  251 

(4)  252 

s.  8    .       .  251 

s.  9  253 

s.  10  253 

s.  11  252 

s.  12  .  252 

c.  70.  (Gas  and  Water  Works  Facilities  Act,  1870) .       .  309,  310, 

366, 371 

s.  2  313 

s.  3    .       .       .  313 

s.  4  312,  313 

s.  5  314 

(1)  313,  314 

(2)  313 

s.  6  315 

s.  7    310,  316,  323,  324 

s.  8  316 

s.  9  ...  .....  317 

s!  10  '.  '.       !       .*      *.     310,  317,  318,  324,  325 

s.  11  320 

s.  12  337 

s.  16  312 

Sched.  A   .  313 

Sched.  B  314,  315,  316 

c.  71.  (National  Debt  Act,  1870),  s.  22  411 

c.  78.  (Tramways  Act,  1870)— 

s.  30   358 

s.  32    358 

s.  33  .       .   358 

c.  93.            (Married  Women's  Property  Act,  1870)       .       •       .  459 
s.  8  98 

c.  cxxi.        (Gaslight  and  Coke  Company's  Act,  1870),  s.  15  .       .  387 

34  &  35  Vict.  c.  41.  (Gasworks  Clauses  Act,  1871)      .    317,  318,  323,  331,  332, 

335,  337,  342,  377,  391 
s.  1    .       .       .       .       .       .       .       .     318,  375,  377 

s.  3  317,  318 

s.  5  323 

s.  6  324 

s.  7  365 

s.  8  365 

s.  9   323,  359,  362,  382,  383 

s.  10  324 

s.  11    332,  333,  338,  384 

s.  12  334 

s.  13  334 

s.  14    334,  338,  884 

s.  15  .       .       .       .       .       ....    335,  384 

s.  16  .       .       .       .  ,   338,  384 

s.  17    336,  384 

s.  18    335,  384 
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34  &  35  Vict.  c.  41.  (Gasworks  Clauses  Act,  1871)— 

s.  19   .       .       .    335,  384 

s.  20    336,  384 

s.  21    337,  384 

s.  22    341,  384 

s.  23    339,  384 

s.  24    332,  341,  384,  386 

s.  25    341,  342,  343,  384,  386 

s.  26    341,  342,  384,  386 

s.  27    341,  343,  384,  386 

s.  28  .       .       .   351 

s.  29   351,352 

s.  30    351,  352 

s.  31  .       .       .  353 

s.  32    351 

s.  33    351,  353 

s.  34   353,  372 

s.  35    373 

s.  36  .       .       .       .       .       .       .     334,  342,  354,  374 

s.  37    352,  354 

s.  38  .       .   336,  355,  356,  873 

s.  39    340,  387 

s.  40    340,  387 

s.  41    340,  387 

s.  42  .       .       .       .       .       .       .       .    354,  374,  375 

s.  43    354,  375 

s.  44    354,  373,  375 

s.  45    354,  375 

s.  46    354,  375 

s.  48    363 

s.  49  .       .       .  •       .       .       .       .       .  363 

Sched.*  A   334,  351,  353,  389 

Sched.B    .       .       .  373 

c.  87.  (Sunday  Observation  Prosecution  Act,  1871),  s.  1  .47 

c.  Ixxv.        (Gaslight  and  Coke  Company's  Act,  1871) — 

s.  18  .       .       .       .     '  387 

s.  56    377 

s.  70  .       .       .  .       .       .       .  .387 

s.  71  387 

35  &  36  Vict.  c.  91.  (Borough  Funds  Act,  1872)   311,  316 

s.  10  311 

c.  xxiii.        (Gaslight  and  Coke  Company's  Act,  1872),  s.  17  .       .  387 

36  &  37  Vict.  c.  38.  (Vagrant  Act  Amendment  Act,  1873),  s.  3   .       .    291,  292 

c.  66.  (Judicature  Act,  1873)— 

s,  24    538 

(2)   507,  508,  546,  553 

s.  25  (6)   504,  507 

(11)   527,  531,  571 

s.  34  .       .   545 

(3)  507 

c.  89.  (Gas  and  Water  Works  Facilities  Act,  1870,  Amendment 

Act,  1873)   310,  312 

s.  12  317 

s.  13  315 

s.  14  .  314 

37  &  38  Vict.  c.  15.  (Betting  Act,  1874)   299 

s.  3   298,  299 

c.  42.  (Building  Societies  Act,  1874),  s.  42   .       .       .       .  166 

c.  49.  (Licensing  Act,  1874),  s.  14  46 

c.  62.  (Infants  Relief  Act,  1874)   450,459 

38  &  39  Vict.  c.  55.  (Public  Health  Act,  1875)    .       .  36,  37,  41,  322,  331,  342 

s.  5  313 

s.  68    360,  361 

s.  103.  317 

s.  116.       .       .       .       .       .    3,35,36,37,  39,40,42 

s.  117.       .       .       ..       .      3,35,36,37,38,  39,40,42 

s.  118    3,  35,  37,  38,  40 

s.  119   3,35,37.40 
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&  39  Vict.  c.  55. 


c.  60. 
c.  63. 


c.  64 


c.  66. 

c.  77. 
c.  86. 


(Public  Health  Act,  1875)— 

s.  131 . 

s.  153  . 

s.  161 . 

s.  162  . 

s.  163 . 

s.  167  . 

s.  176  . 

s.  179  . 

s.  180  . 

s.  181 . 

S.182. 

s.  251 . 

s.  252 . 

s.  253 . 

s.  276 . 

s.  303. 

S.308.  . 
(Friendly  Societies  Act,  1875) 

s.  8  (5)   

(Sale  of  Food  and  Drugs  Act,  1875) 


s.  2 

s.  3 
s.  4 
s.  5 
s.  6 


7 


(1) 
(2) 
(3) 
(4) 


17,  18 


s.  9  . 
s.  10  . 
s.  11  . 
s.  12  . 
s.  13  .• 
s.  14  . 
s.  15  . 
s.  16  . 
s.  17  . 
s.  18  . 
s.  19  . 
s.  20  . 
s.  21  . 
s.  22  . 
s.  23  . 
s.  24  . 
s.  25  . 
s.  26  . 
s.  27  . 
s.  28  . 
s.  29  . 
s.  30  . 
s.  81  . 
s.  32  . 
Schedule 

(Government  Officers  (Security)  Act,  1875)- 
s.  2  . 
s.  3  . 

(Statute  Law  Eevision  Act,  1875) 


22, 


23,  24,  25,  26,  32,  47 


3,  13 


11, 17 
17 


309,  312,  313,  314,  320,  321,  324,  325 

309,  321 
307,  309 

.  40 

310,  324 
41 
41 
41 
41 
39 
39 
39 

309 
321 
41 

140,  151 
.  126 
17,  33,  58, 
59,  61 
.   5,  6 
24,  26,  47 
24,  25,  26 
17,  26,  32 
54,  65,  67 
.  22: 
22,  24 
.  22 
22 

23,  *24,  26 

24,  32,  63 
23,  26,  65 

7,  8,9 
.  7,9' 
.  9,  61 
58,  61,  66 
15,  32,  61 
.  61 
16,  61 

25,  29,  61 
31,  56,  61 

10,  61 

30,  33,  61 

31,  32,  61 
32,  61 
32,  61 

22,  32,  61 
,  28,  32,  61 
34,  61 

26,  29,  61 
4,  33,  61 

.  34 


17,  22; 


9,  12 

12, 


14,  15 
10 

29 
12 


25,  26 


25 


10,  11 


(Judicature  Act,  1875),  s.  10 


(Conspiracy  and  Protection  of  Property  Act,  1875) — 


4 
s.  5 
s.  9 
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.  40 
.  358 


6 

31,  56,  67 


.  494 
.  494 

335,  337,  339,  342, 
344 
.  522: 


357,  368 
357 
357 
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38  &  39  Yict.  c. 


c.  87. 


c.  90. 


c.  cc. 


39  &  40  Vict.  c.  22. 

c.  36. 

c.  61. 

c.  75. 

c.  ccxxv. 


C.  CCXXIX. 


40  &  41  Vict.  c.  18. 

c.  28. 

c.  clxxxvi. 

41  &  42  Vict.  c.  15. 


c.  31. 
c.  42. 
c.  49. 


PAGE 

(Conspiracy  and  Protection  of  Property  Act,  1875) — 

s.  14  357 

s.  15  .       .  357 

(Land  Transfer  Act,  1875)   167,  410 

s.  49  .       .       .       .       .       .       .       .       .  .410 

s.  50  410 

s.  53  410 

s.  57   .  410 

s.  58  .       .       .       .  410 

(Employers  and  Workmen  Act,  1875) — 

s.  6   494,  495 

s.  6    494,  495 

s.  7  495 

(Commercial  Gas  Act,  1875) — 

s.  3  318,  377 

s.  22  .   388 

s.  23    388 

s.  24    388 

s.  25    388 

s.  26    388 

s.  32    389 

s.  33   389 

s.  35    391 

s.  36   391 

s.  69    386 

s.  70    382 

s.  71  -       .       .       .       .       .       .       .       .    387,  388 

s.  84  .       .  ■  386 

s.  85    387 

s.  86  387 

(Trade  Union  Act  Amendment  Act,  1876),  s.  10  .    405,  412 

(Customs  Consolidation  Act,  1876)       ....  44 
s.  42    45,  6» 

(Divided  Parishes  and  Poor  Law  Amendment  Act, 

1876),  s.  23    .       .       .       .       .       .       .       .  149 

'  (Eivers  Pollution  Prevention  Act,  1876),  s.  4      .       .  360 

(Gasliglit  and  Coke  Company  Act,  1876) — 

s.  8    .       .       .   377 

ss.  13—16  378 

s.  26  ^  387 

s.  32   :  .386 

s.  34    389 

s.  35  .  3S& 

s.  36   .       .  .389 

s.  38   .  .391 

s.  39    391 

s.  80    382 

(South  Metropolitan  Gaslight  and  Coke  Company's  Act, 
1876)— 

s.  27   .387 

s.  33   386 

s.  35    389 

s.  36   389 

s.  37  .       .   389 

s.  39    391 

s.  40   .       .  .391 

s.  64  .       .       .   377 

(Settled  Estates  Act,  1877),  ss.  20—22  .  .  .404 
(Game  Laws  Amendment  (Scotland)  Act,  1877),  s.  3    .  208 

(Ashton  Gas  Act,  1877)   369 

(Customs  and  Inland  Revenue  Act,  1878) — 

s.  23    254 

(1)  .       .       .  254 

(2)  254 

(Bills  of  Sale  Act,  1878),  s.  8  408 

(Tithe  Act,  1878),  s.  1  325 

(Weights  and  Measures  Act,  1878)       .       .    343,  344.  345 

s.  33    344,  345 
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41  &  42  Vict.  c.  49.  (Weights  and  Measures  Act,  1873)— 

s.  41  346 

s.  66  .   345,  346 

c.  52.  (Public  Health  (Ireland)  Act,  1878),  s.  274  .  .  .  41 
c.  74.  (Contagious  Diseases  (Animals)  Act,  1878),  s.  34  .  .  64 
c.  76.  (Telegraph  Act,  1878),  s.  7    323,  358 

42  &  43  Vict.  c.  12.  (Poor  Law  Amendment  Act,  1879),  s.  1 .       .       .  .149 

c.  18.  (Racecourses  Licensing  Act.  1879)— 

s.  1  286 

s.  2   .  .287 

s.  3  287 

s.  5  287 

s.  6  287 

s.  7  287 

c.  21.  (Customs  and  Inland  Revenue  Act,  1879),  s.  26   .       .  254 

c.  30.  (Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879)    .  3, 

25,  59 

s.  2  19,  21 

s.  3  13,  15,  66 

s.  4  13 

s.  5    .       .  14 

s.  6  32,  67 

s.  7   .  6 

s.  9     .       .       .       ■  34 

s.  10  .       .  30 

c.  49.  (Summary  Jurisdiction  Act,  1879)        .  29,  33,  232,  254,  373 

s.  4    49,253,  254,  302 
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Part  1. — In  General. 


Part  I. 
In  General. 

Classification 
of  laws 
relating  to 
food. 


warranties^ 
and  con- 
ditions on 
sale  of 
articles  of: 
food. 


1.  The  laws  regulating,  so  far  as  quality  is  concerned  (a),  the 
preparation  and  sale  of  commodities  intended  for  the  food  or  the 
medicinal  use  of  man  may  be  classified  as  :  (1)  those  relating  to 
some  active  interference  with  the  commodity,  or  with  one  or  other 
of  its  constituent  parts,  by  the  maker  or  seller  thereof,  so  as  to 
render  it  either  dangerous  or  unsuitable  as  an  article  of  food  or 
medicine,  or  of  a  less  degree  of  purity  or  strength  than  the  purchaser 
specifically  demands  or  has  a  right  to  expect.  These  are  often 
referred  to  as  the  laws  against  adulteration,  and  principally 
consist  of  statutes  of  modern  date,  and  of  regulations  and  bye- 
laws  made  thereunder  (b)  ;  (2)  those  laws  that  prohibit  trafficking 
in  commodities  which,  though  when  in  a  sound  condition  are 
proper  for  the  food  or  medicinal  use  of  man,  have  by  reason  of  disease 
or  other  inherent  defect  become  noxious  and  unwholesome  (c) ; 
(3)  certain  other  enactments  which  refer  specially  to  the  adultera-^ 
tion  or  sale  of  particular  commodities  (t?). 

2.  The  sale  of  an  article  of  food  is  subject  to  the  ordinary  law  implied 
relating  to  the  sale  of  goods  (e).  On  such  sale  there  is  a  prima 
facie  presumption  that  the  article  is  intended  for  the  food  of  man, 
which  is  sufficient,  unless  rebutted,  to  affect  the  seller  with  notice 
that  the  article  is  required  for  a  particular  purpose,  and,  where  the 
buyer  does  not  select  the  specific  article,  that  he  relies  on  the 
skill  or  judgment  of  the  seller,  and  so  import  the  condition  that 

(a)  For  the  law  relating  to  the  quantity  of  goods  sold,  seQ  title  Weights  and- 
Measuees. 

(&)  These  enactments  comprise  (1)  such  of  the  Sale  of  Eood  and  Drugs  Acts, 
1875  to  1907,  as  are  of  general  application.  The  Acts  so  cited  are  the  Sale  of 
Pood  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  which  is  often  referred  to  as  the 
principal  Act ;  the  Sale  of  Eood  and  Drugs  Act  Amendment  Act,  1879  (42  &  43 
Yict.  c.  30) ;  the  Margarine  Act,  1887  (50  &  51  Yict.  c.  29) ;  the  Sale  of  Eood 
and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51) ;  and  the  Butter  and  Margarine  Act, 
1907  (7  Edw.  7,  c.  21),  which  is  to  be  construed  as  one  with  the  Sale  of  Food 
and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  and  may  be  cited  with  the  Sale  of 
Eood  and  Drugs  Acts  as  the  Sale  of  Eood  and  Drugs  Acts,  1875  to  1907  (Butter 
and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  14).  (2)  Such  measures  as  the 
Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.) ;  the  Bread  Act,  1836(6  &  7  Will.  4, 
c.  37);  the  Adulteration  of  Coffee  Act,  1718  (5  Geo.  1,  c.  11),  s.  23;  the 
Adulteration  of  Tea  and  Coffee  Act,  1724  (11  Geo.  1,  c.  30),  ss.  5,  9,  39; 
the  Adulteration  of  Tea  Act,  1730  (4  Geo.  2,  c.  14),  s.  11  ;  the  Adulteration  of 
Tea  Act,  1776  (17  Geo.  3,  c.  29) ;  the  Customs  and  Inland  Eevenue  Act,  1882 
(45  &  46  Yict.  c.  41),  ss.  5,  6. 

(c)  In  this  class  may  be  included  such  of  the  rules  of  the  common  law 
regarding  the  sale  of  food  as  have  not  been  embodied  in  Acts  of  Parliament, 
and  such  statutory  provisions  as  the  Public  Health  Act,  1875  (38  &  39  Yict. 
c.  55),  ss.  116  to  119,  as  amended  and  extended  by  the  Public  Health  Acts 
Amendment  Act,  1890  (53  &  54  Yict.  c.  59),  s.  28 ;  the  Public  Health  (London) 
Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  ;  the  Public  Health  (Regulations  as  to 
Eood)  Act,  1907  (7  Edw.  7,  c.  32)  ;  the  Markets  and  Fairs  Clauses  Act, 
1847  (10  Sr  11  Yict.  c.  14),  ss.  15,  20  ;  the  Towns  Improvement  Clauses 
Act,  1847  (10  &  11  Yict.  c.  34),  s.  31 ;  and  the  provisions  of  certain  local  Acts. 

{d)  E.g.,  the  Adulteration  of  Hops  Act,  1733  (7  Geo.  2,  c,  19),  for  which  see 
title  Ageicultuee,  Yol.  L,  p.  291. 

(e)  See  title  Sale  OF  Goods. 
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PART  I.     the  article  shall  be  wholesome  and  fit  for  human  food  (/),     On  a 
In  General,  sale  of  an  article  of  food  where  the  buyer  has  selected  the  specific 
article,  or  has  had  an  opportunity  of  inspection,  the  maxim  caveat 
eiwptor  appHes,  and  no  warranty  of  fitness  for  food  is  implied  against 
an  innocent  seller  {g) :  but  where  a  buyer  orders  articles  of  food  to 
be  supplied,  and  trusts  to  the  judgment  of  the  seller  to  select  the 
goods,  there  is  an  implied  condition  that  they  shall  on  receipt  be 
fit  for  the  food  of  man(/<),  and  such  an  implied  condition  is  not 
excluded  by  an  express  warranty  in  the  contract,  which  may  be 
superadded  to,  and  not  intended  to  qualify,  the  implied  condition  (i). 
Kecovery  of       3.  In  an  action  brought  by  any  person  for  a  breach  of  con- 
costs^as^^       tract  on  the  sale  of  any  article  of  food  or  of  any  drug,  such  person 
damages.  recover,  alone  or  in  addition  to  any  other  damages  recoverable 

by  him,  the  amount  of  any  penalty  in  which  he  may  have  been  con- 
-  victed  under  the  Sale  of  Food  and  Drugs  Acts,  together  with  the  costs 
paid  by  him  upon  such  conviction  and  those  incurred  by  him  in  and 
about  his  defence  thereto,  if  he  prove  that  the  article  or  drug  was 
sold  to  him  as  and  for  an  article  or  drug  of  the  same  nature,  sub- 
stance, and  quality  as  that  which  was  demanded  of  him,  and  that  he 
purchased  it  not  knowing  it  to  be  otherwise,  and  afterwards  sold  it 
in  the  same  state  as  that  in  which  he  purchased  it.  The  defendant 
in  such  action  may,  however,  prove  that  the  conviction  was 
wrongful,  or  that  the  amount  of  costs  awarded  or  claimed  was 
unreasonable  (A). 


(  /•)  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s,  14. 

Ig)  Burnhij  v.  Bvllett  (1847),  16  M.  &  W.  644  ;  Emmerton  v.  Mathews  (1862), 
7  H.  &  N.  586 ;  Smith  v.  Baker,  Son  &  Death  (1878),  40  L.  T.  261. 

{h)  Beer  v.  Walker  (1877),  46  L.  J.  (q.  b.)  677  (rabbits)  :  Burroivs  v.  Smith 
(1894),  10  T.  L.  E.  246  (partridges)  ;  WaJUs  y.  Russell,  [1902]  2  I.  E.  585,  C.  A. 
(crabs)  ;  Wren  v.  Holt,  [1903]  1  K.  B.  610,  0.  A.  (beer  containing  arsenic) ; 
Frost  V.  Aylesbury  Dairy  Co.,  [1905]  1  K,  B.  608,  0.  A.  (milk) ;  and  compare 
Fergusson  v.  Malvern  Urban  District  Council  (1908),  72  J.  P.  101 ;  Broivn  v. 
Butler  (1908),  Times,  27tli  March  ;  and  Newbury  v.  Feroiune  (1908)  and  Hand  v. 
Slaters,  Ltd.  (1907),  all  three  cited  72  J.  P.  (Journal)  302.  Eeference  may 
also  be  made  to  Chaproniere  v.  Mason  (1905),  21  T.  L.  E.  633,  C.  A, ;  Clarke  v. 
Army  and  Navy  Co-operative  Society,  [1903]  1  K.  B.  155,  0.  A. ;  Jackson  y.  Watson 
&  Sons,  [1909] ^2  K.  B.  193,  C.  A.  ;  and  to  title  Sale  of  Goods.  But  a  state- 
ment that  goods  must  be  taken  with  all  faults  and  without  a  warranty  will 
relieve  the  vendor  from  liability  to  an  action  by  the  purchaser,  even  though  the 
vendor  be  morally,  and  under  statute  legally,  culpable  {Ward  v.  Hobhs  (1878), 
4  App.  Cas.  13). 

('/)  Bigge  v.  Farkinson  (1862),  7  H.  &  N.  955,  Ex.  Ch. 

{k)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  28.  On  the 
sale  of  any  article  of  food  which  is  to  be  resold  as  an  eatable  or  drinkable,  the 
seller  canuot  recover  the  price  if  the  article  is  utterly  bad,  uneatable,  or  undrink- 
ablo,  and  so  unsaleable  [Harman  v.  Bennett  (1858),  1  F.  &  F.  400).  Where  a 
retailer  buys  provisions  with  an  express  or  implied  warranty,  and  they  are 
subsequentlj^  seized  and  condemned  as  unfit  for  human  food,  and  the  retailer  is 
fined,  he  can,  if  he  had  no  knowledge  of  the  unsoundness,  recover  from  the 
seller  the  value  of  the  goods,  together  with  the  costs  of  his  defence  and  the  costs 
ordered  to  be  paid  by  him.  Possibly,  too,  he  may  recover  the  amount  of  the 
fine  he  has  had  to  pay,  if  he  can  show  that  the  fine  was  not  imposed,  nor  the 
amount  thereof  increased,  in  consequence  of  any  default  or  wrongful  act  on  his 
part  [Crage  v.  Fry  (1903),  67  J.  P.  240).  As  to  the  measure  of  damages  flowing 
from  a  breach  of  warranty  including  costs  of  legal  proceedings,  reference  may 
be  made  to  Dixon  v.  Fawcns  (1861),  3  E.  &  E.  537  ;  Knoiules  v.  Munns  (1866),  14 
L.  T .  592  ;  Smith  v.  Green  (1875),  1  0.  P.  D.  92  ;  Hammond  &  Co.  v.  Bus^iey  (1887), 
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Part  II. — Adulteration. 

Sect.  1. — The  Sale  of  Food  and  Drugs  Acts.  Sect.  i. 

4.  The  law  relating  to  the  adulteration  of  food  and  drugs,  '^pood^and^ 
that  is,  the  admixture  with  an  article,  intended  for  food  or  for   Drug  Acts 
medicinal  use,  of  any  other  substance,  whether  noxious  or  harmless,   

or  the  abstraction  of  any  constituent  part,  whereby  in  either  case  J^^^^j^^ 
the  quality,  substance,  or  nature  of  the  article  is  injuriously  ^iq^;. 
affected  (I),  is  mainly  contained  in  the  various  Acts  of  Parliament 
which  are  usually  cited  as  the  Sale  of  Food  and  Drugs  Acts  (m). 

Sect.  2. — Definitions. 

5.  For  the  purposes  of  the  Acts  the  term  "  food  "  includes  every  "Food." 
article  used  for  food  or  drink  by  man,  other  than  drugs  or 
water  (o),  and  any  article  which  ordinarily  enters  into  or  is  used  in 

the  composition  or  preparation  of  human  food,  and  also  includes 
flavouring  matters  and  condiments  {p). 

20  Q.  B.  D.  79,  0.  A.  ;  Agius  v.  Great  Western  Colliery  Co.,  [1899]  1  Q.  B.  413, 
0.  A.  ;  Scott  V.  Foletj,  Aikman  &  Co.  (1899),  16  T.  L.  E.  55  ;  Holden,  Ltd.  v. 
Bostoch  &  Co.,  Ltd.  (1902),  50  W.  E.  323,  0.  A. ;  Clare  v.  Dohson  (1910),  103 
L.  T.  506;  and  see  title  Damages,  Yol.  X.,  pp.  326,  336.  As  to  the  civil 
remedies  of  a  buyer,  see  the  Sale  of  Goods  Act,  1893  (56  &  57  Yict.  c.  71),  ss.  51  — 
54,  and  title  Sale  of  Goods. 

[l)  The  question  whether  there  has  been  adulteration  is  one  of  fact,  not  of  law, 
and  cannot  be  raised  on  a  case  stated  {Fyfe  v.  Hamilton  (1894),  1  Adam,  484 — a 
Scottish  case). 

(?n)  For  these  Acts,  frequently  referred  to  in  this  title  as  "the  Acts,"  see 
note  {h)  on  p.  3,  ante.  For  the  special  provisions  dealing  with  the  sale  of 
drugs  and  medicines,  other  than  in  respect  of  adulteration,  see  title  Medicine 
AND  Pharmacy.  It  must  be  remembered  that  the  Sale  of  Food  and  Dru^s 
Acts  do  not  apply  to  decomposition  or  deterioration  of  articles,  where  that 
happens  without  active  human  intervention,  as  to  which  see  p.  '35,  post.  As  the 
Acts  extend  to  Scotland  and  Ireland,  the  decisions  of  the  courts  of  those 
countries  upon  the  various  provisions,  though  not  binding  upon  English  courts, 
are  of  weight,  and  in  some  instances  deal  with  points  not  yet  raised  in  England* 
These  decisions  are,  accordingly,  referred  to  for  purposes  of  illustration. 

(n)  See  p.  6,  post,  for  definition  of  "  drug." 

(o)  For  the  law  relating  to  the  purity  of  water,  see  title  Water  Supply. 

(p)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  26.  The 
definition  is  a  very  wide  one,  and  was  drafted  to  avoid  the  narrow  construction 
placed  upon  the  repealed  definition  of  "  food,"  as  including  every  article  used  for 
food  or  drink  by  man  (Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  2), 
by  the  decision  in  James  v.  Jones,  [1894]  1  Q.  B.  304,  that  baking  powder  was 
not  an  article  of  food.  See  also  Warren  y.  Phillips  (1880),  44  J.  P.  61.  Such 
a  substance  is  now  clearly  within  the  Acts.  The  definition  given  in  the  text 
maybe  compared  with  the  definition  of  the  word  "  victuals"  given  by  Lord 
Tenterden,  C.J.,  in  R.  v.  Hodghinson  (1829),  10  B.  &  0.  74.  That  expression, 
he  said,  comprised  everything  which  constituted  an  ingredient  in  the  food  of 
man,  and  all  articles  which  mixed  with  others  constituted  food.  Barm  or  yeast 
was  there  held  to  be  within  the  term,  and  is  undoubtedly  within  the  modern 
definition.  For  the  purposes  of  the  regulations  made  under  the  Public  Health 
(Ptegulations  as  to  Food)  Act,  1907  (7  Edw.  7,  c.  32),  an  "article  of  food" 
means  an  article  of  food  which,  as  part  of  the  cargo  of  a  ship,  is  brought  to,  or 
delivered,  or  landed  at  a  place  within  England  or  Wales,  either  as  a  place  of 
actual  or  appointed  destination,  or  as  a  place  of  deposit  for  the  purpose  of 
transmission  to  a  place  of  actual  or  appointed  destination  elsewhere  in  the 
United  Kingdom  (Public  Health  (First  Series :  Unsound  Food)  Eegulations, 
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"  Drug." 


*'  County." 


"  Importer." 


"  Local 
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6.  The  term  "  drug"  includes  medicine  for  internal  or  external 
use  (^).  In  any  case  of  doubt,  it  will  be  a  question  of  fact  for 
the  determination  of  the  court  whether  an  article  is  a  drug  or 
not,  and  the  answer  will  depend  upon  whether  or  not  the  substance 
was  sold  for  the  purpose  of  use  as  a  medicine  (r).  An  article  is  not 
necessarily  a  drug  because  it  is  included  in  the  British  Pharma- 
copoeia and  may  be  used  in  the  preparation  of  medicines  (s),  nor 
is  an  article  a  drug  merely  because  it  is  sold  under  a  designation 
which  implies  that  it  contains  a  drug  in  its  composition,  when 
in  fact  it  does  not  (t). 

7.  The  term  "  county  "  includes  every  county,  riding,  and 
division,  as  well  as  every  county  of  a  city  or  town  not  being  a 
borough  {a),  and  every  liberty  having  a  separate  court  of  quarter 
sessions,  except  a  liberty  of  a  Cinque  Port  {b).  Every  liberty  of  a 
Cinque  Port  not  comprised  within  the  jurisdiction  of  a  borough 
is  deemed  to  be  part  of  the  county  in  which  it  is  situated,  and 
subject  to  the  jurisdiction  of  the  justices  of  such  county  (c). 

8.  The  term  "  importer  "  includes  any  person  who,  whether  as 
owner,  consignor  or  consignee,  agent  or  broker,  is  in  possession  of, 
or  in  anywise  entitled  to  the  custody  or  control  of,  the  particular 
imported  article  concerned  (d). 

9.  "  Local  authority "  means  any  local  authority  authorised 
to  appoint  an  analyst  (e)  for  the  purposes  of  the  Acts,  and  the 
expression  "public  analyst  "  means  an  analyst  so  appointed  (/). 


1908,  Statutory  Eules  and  Orders,  1908,  p.  801 ;  Public  Health  (Foreign  Meat) 
Amending  Eegulations,  1909,  Statutory  Eules  and  Orders,  1909,  p.  660) ;  and  see 
p.  43,  post. 

{q)  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  2. 
(r)  See  Fowle  v.  Foivle  (1896),  60  J.  P.  758. 

(s)  Ibid.  In  this  case  it  was  held  that  beeswax  sold  by  a  grocer  was  not  a 
drug.  If,  however,  the  sale  had  been  by  a  chemist  it  is  possible  that  a  different 
decision  might  have  been  arrived  at. 

{t)  Houghton  v.  Taplin  (1897),  13  T.  L.  E.  386,  where  Hawkins,  J.,  was  of 
opinion  that  soap  sold  as  arsenical  soap,  though  in  fact  it  did  not  contain  any 
arsenic,  was  not  a  drug.  Chewing  gum,  sold  as  an  article  to  be  chewed  only  and 
not  to  be  eaten,  and  not  to  be  used  medicinally,  is  neither  an  article  of  food  nor 
a  drug  within  the  meaning  of  the  Acts  {Bennett  v.  Tyler  (1900),  64  J.  P.  119 ; 
Shortt  V.  Smith  (1895),  11  T.  L.  E.  325). 

(a)  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  2. 

(6)  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Yict.  c.  30), 
B.  7. 

(c)  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  32. 

(d)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (2).  For  the 
purposes  of  the  regulations  made  by  the  Local  Government  Board  under  the 
Public  Health  (Eegulations  as  to  Food)  Act,  1907  (7  Edw.  7,  c.  32),  "importer  " 
means  any  person  in  the  United  Kingdom  who,  either  as  owner  or  consignee, 
agent  or  broker,  is' entitled  to  the  possession,  custody,  or  control  of  any  article 
of  food  (Public  Health  (First  Series :  Unsound  Food)  Eegulations,  1908, 
Statutory  Eules  and  Orders,  1908,  p.  801). 

(e)  For  these  authorities,  see  p.  8,  post. 

If)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  25.  For  defi- 
nitions of  the  terms  "butter,"  "butter  factory,"  '^cheese,"  "margarine," 

margarine  cheese,"  "  milk-blended  butter,"  and  "  exhausted  tea,"  see 
pp.  53,  54,  68,  post. 
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Sect.  3. — Administration  of  the  Acts.  ^^ot.  3. 

Administra- 

10.  The  duty  of  administering  the  Acts  (^9)  is  imposed  primarily  tionofthe 
on  the  local  authorities  {h).  Acts. 

The  extent  of  this  duty  is  to  appoint  analysts  of  all  articles  of  x)uty  of 
food  and  drugs  sold  within  their  jurisdiction,  or,  alternatively,  in  local 
the  case  of  town  councils,  to  employ  for  such  purpo'se  an  analyst  authorities, 
appointed  for  any  neighbouring  borough  or  for  the  county  in 
which  the  borough  is  situated ;    to  put  in  force  from  time  to 
time,  as  occasion  may  arise,  the  powers  with  which  the  authority 
are  invested,  so  as  to  provide  proper  securities  for  the  sale  of  food 
and  drugs  in  a  pure  and  genuine  condition  ;  and,  in  particular, 
to  direct  their  officers  {i)  to  take  samples  for  analysis  {k).  Further, 
when  the  Local  Government  Board  or  the  Board  of  Agriculture 
and  Fisheries  have  directed  their  officer  to  take  samples  of  any 
article  of  food  (l),  and  have  communicated  the  result  of  the  analysis 
of  any  such  sample  to  the  local  authority,  such  authority  must 
cause  proceedings  to  be  taken  as  if  they  themselves  had  caused 
the  analysis  to  be  made  {m). 

11.  The  duty  to  appoint  an  analyst  may  be  enforced  by  Defaulting 
mandamus  (n),  bu#  there  seems  to  be  no  means  of  compelling  an  authorities, 
authority  to  order  their  officers  to  take  samples  of  any  particular 

article,  or  to  perform  any  of  their  other  duties  under  the  Acts. 
Where,  however,  the  Local  Government  Board  or  the  Board  of  Agri- 
culture and  Fisheries,  after  communication  with  a  local  authority, 
are  of  opinion  that  the  authority  have  failed  to  execute  any  of 
the  provisions  of  the  Acts  in  relation  to  any  article  of  food,  and 
that  their  failure  affects  the  general  interest  of  the  consumer,  or 
the  general  interest  of  agriculture  in  the  United  Kingdom,  as  the 
case  may  be,  the  Board  concerned  may,  by  order,  empower  an 
officer  of  the  Board  to  execute  and  enforce  those  provisions  or  to 
procure  the  execution  and  enforcement  thereof  in  relation  to  any 
article  of  food  mentioned  in  the  order  (0). 

The  expenses  incurred  by  the  Board  or  their  officer  under  any 
such  order  must  be  treated  as  expenses  incurred  by  the  local 


[g)  For  these  Acts  see  note  (6)  on  p.  3,  ante. 

[h)  As  to  these  authorities,  see  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Yict.  c.  51),  s.  25,  p.  6,  ante,  and  p.  8,  post.  As  to  prosecutions  by  inspectors  in 
boroughs  which  are  not  empowered  to  appoint  an  analyst,  see  Worthington  v. 
Kyme  (1905),  93  L.  T.  546. 

[i)  For  these  officers,  see  p.  12,  post. 

[h)  Sale  of  Eood  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  ss.  10,  11 ;  Sale 
of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  3  (1). 
(?)  As  to  when  they  may  do  so,  see  p.  13,  post. 

(m)  Sale  of  Food  and  Drugs  Act  1899  (62  &  63  Yict.  c.  51),  s.  2  (2).  The 
words  "as  if  the  local  authority  had  caused  the  analysis  to  be  made,"  in  this 
sub-section,  mean  "  as  if  the  local  authority  had  put  their  inspector  in  motion 
to  obtain  samples  and  cause  an  analysis  to  be  made  "  {Connor  v.  Butler,  [1902]  2 
I.  E.  569,  per  Lord  O'Brtej^,  O.J.,  at  p.  574). 

{n)  See  R.  v.  Leicester  Guardians  (1899),  68  L.  J.  (q.  b.)  945;  Pasmore  v. 
Oswaldtwistle  Urban  Council,  [1898]  A.  C.  387  ;  and  title  Crown  Practice, 
Yol.  X.,  p.  85. 

(0)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  3  (2). 
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Prosecutions. 


Importation. 


authority  in  the  execution  of  the  Acts  {iS),  and  must  be  paid  by  the 
authority  to  the  Board  on  demand.  In  default  of  payment  the 
Board  may  recover  the  amount  of  such  expenses  with  costs  from 
the  authority  {q).  Any  such  order  of  the  Board  will  be  conclusive 
in  respect  of  any  default,  amount  of  expenses,  or  other  matter 
therein  stated  or  appearing  (r). 

12.  Prosecutions  for  offences  under  the  Acts  are  generally 
instituted  by  the  appointed  officers  of  the  local  authorities  {a),  but 
private  persons  may  institute  and  maintain  proceedings,  either  as 
persons  aggrieved  or  as  common  informers  {h). 

13.  So  far  as  the  Acts  relate  to  the  importation  of  articles  of 
food  and  drugs  into  this  country,  the  administration  is  vested  in 
the  Commissioners  of  Customs  (c). 


Appointment 
of  public 
analyst. 


Removal. 


Sect.  4. — The  Public  Analyst 

Sub-Sect.  1. — Appointment  and  Duties. 

14.  It  is  the  duty  of  every  local  authority  entrusted  with  the 
execution  of  the  laws  relating  to  the  sale  of  food  and  drugs  to 
appoint  one  or  more  persons  possessing  competent  knowledge, 
skill,  and  experience,  as  analysts  of  all  articles'  of  food  and  drugs 
sold  within  their  city,  metropolitan  borough,  county,  or  borough,  as 
the  case  may  be,  and  also  duly  to  fill  any  vacancy  in  the  office  when 
such  occurs  {d).  In  the  City  of  London  and  the  liberties  thereof  this 
povv^er  is  vested  in  the  Court  of  Common  Council  (e),  in  all  other  parts 
of  the  metropolis  in  the  councils  of  the  metropolitan  boroughs  (/), 
in  counties  in  the  county  councils  (g),  in  county  boroughs,  and  in 
all  quarter  sessions  boroughs  containing  a  population  of  10,000  or 
upwards  (by  the  census  of  1881)  in  the  town  councils  (h).  A  county 
council  may  either  appoint  separate  analysts  for  the  smaller 
boroughs,  or  may  put  the  boroughs  under  the  county  analyst  (i). 
The  council  appointing  an  analyst  may  remove  him,  but  both  the 
appointment  and  removal  of  an  analyst  are  subject  to  the  approval 


(p)  For  expenses,  see  p.  34,  post. 

(q)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  3  (3). 
(r)  I  hid.,  8.  3  (4). 

a)  For  these  officers,  see  p.  12,  post. 

b)  See  pp.  29  et  seq. ,  post. 

(c)  See  pp.  43,  55,  post. 

(d)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  10 ;  Sale  of 
Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  3  (1).  The  Local  aovernment 
Board  and  the  Board  of  Agriculture  and  Fisheries  have  power  to  compel  a  local 
authority  by  mandamus  to  appoint  an  analyst  (compare  li.  v.  Leicester  Guardians 
(1899),  68  L.  J.  (Q.  B.)  945  ;  and  see  title  Crown,  Pkactice,  Vol.  X.,  p.  85). 

(e)  By  transfer  irom  the  Commissioners  of  Sewers  (City  of  London  Sewers 
Act,  1897  (60  &  61  Yict.  c.  cxxxiii.) ). 

(/)  As  successors  to  the  vestries  and  district  boards  (London  Government 
Act,  1899  (62  &  63  Yict.  c.  14)). 

{g)  By  transfer  from  quarter  sessions  (Local  Government  Act,  1888  (51  &  52 
Yict.  c.  41),  s.  3  (10) ). 

(h)  Ihid.,  ss.  34,  35. 

(*)  Ibid.,  8s.  38,  39. 
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of  the  Local  Government  Board  {k),  and  the  person  appointed  must     ^ect.  4. 
furnish  such  proof  of  competency  as  may  from  time  to  time  be   The  Public 
required  by  regulation  framed  by  the  Board  {I).    No  person  may  Analyst, 
now  be  appointed  an  analyst  who  is  engaged  directly  or  indirectly 
in  any  trade  or  business  connected  with  the  sale  of  food  or  drugs  in 
the  place  for  which  he  is  appointed  {m). 

The  analyst  is  to  be  paid  by  the  council  appointing  him  such  Remunera- 
remuneration  as  may  be  agreed  upon  {n).  tion. 

The  town  council  of  any  borough  which  is  entitled  to  appoint 
an  analyst  may  agree  that  the  analyst  appointed  for  any  neigh- 
bouring borough,  or  for  the  county  in  which  the  borough  is  situated, 
shall  act  for  their  borough  during  such  time  as  the  said  council 
shall  think  proper,  and  in  such  case  must  make  due  provision  for 
the  payment  of  his  remuneration ;  and,  if  such  analyst  consents,  he 
will  during  such  time  be  the  analyst  for  such  borough  for  the 
purposes  of  the  Acts  (o). 

15.  Any  purchaser  of  an  article  of  food  or  of  a  drug  is  entitled  Right  of 
to  submit  it  for  analysis  to  the  analyst  for  the  place  within  purchaser 
which  it  is  purchased,  on  payment  to  such  analyst  of  a  sum  a^^^clefor 
not  exceeding  10s.  Qd.,  and  to  receive  from  him  a  certificate  of  analysis, 
the  result  of  his  analysis  (j?),  and  any  appointed  public  officer  (q) 

who  procures  a  sample  of  food  or  drugs  which  he  suspects  to  have 
been  sold  to  him  contrary  to  any  provision  of  the  Acts,  and  of  which 
he  desires  to  have  an  analysis,  must  submit  one  part  of  such  sample 
to  be  analysed  by  the  analyst  appointed  for  the  place  in  which  such 
officer  acts,  or,  if  there  is  no  such  analyst  acting  for  such  place, 
to  the  analyst  of  another  place,  and  the  analyst  upon  receiving 
payment  of  a  sum  not  exceeding  10s.  M.  if  acting  for  such  place, 
or,  if  acting  for  another  place,  of  such  sum  as  may  be  agreed  upon, 
must,  with  all  convenient  speed,  analyse  the  same,  and  give  a 
certificate  to  such  officer  specifying  the  result  of  the  analysis  (r). 

An  analyst  cannot  for  the  purposes  of  the  Acts  analyse  a  sample 
which  an  inspector  has  taken  out  of  the  district  for  which  such 
inspector  was  appointed  (s). 

16.  Every  public  analyst  must  report  quarterly  to  the  authority  Analyst's 
appointing  him  the  number  of  articles  analysed  by  him  under  the  ^^po^t. 

[h)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  10. 

{T)  Sale  of  Eood  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  3  (5).  By 
regulation  dated  7tli  March,  1900,  and  a  circular  letter  of  the  following  day, 
the  Board  laid  down  the  subjects  in  which  a  public  analyst  must  give  evidence 
of  his  skill  and  knowledge,  and  the  method  of  proof.  They  are  (1)  analytical 
chemistry,  (2)  therapeutics,  and  (3)  microscopy. 

(m)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  10. 

(?i)  Ihid.  . 

(o)  Ihid.,  s.  11. 

[p)  Ihid.,  s.  12  ;  and  see  p.  10,  jpost. 

Iq)  For  the  appointment  of  officers  to  procure  samples,  see  p.  12,  post. 
(r)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  ss.  12,  13 ;  and 
see  p.  10,  post. 

(s)  McNair  v.  Cave,  [1903]  1  K.  B.  24,  per  Lord  Alverstone,  C.J.,  at  p.  28; 
^nd  see  R.  v.  <Smi^y^,  [1896]  1  Q.  B.  596,  which  was  a  case  on  a  warranty,  and 
has  been  superseded  by  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  • 
c.  51),  s.  20,  but  the  applicability  of  the  observations  of  Hawkins,  J.,  as  to  the 
limitations  of  the  analyst's  power,  appears  to  be  una£Pected. 
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Food  and  Drugs. 


Sect.  4. 

The  Public 
Analyst. 


Form  of 
analyst's 
certificate. 


Acts  during  the  foregoing  quarter,  and  must  specify  the  result  of 
each  analysis,  and  the  sum  paid  to  him  in  respect  thereof.  Such 
report  must  be  presented  at  the  next  meeting  of  the  authority 
appointing  the  analyst,  and  the  authority  must  transmit  annually 
to  the  Local  Government  Board  a  certified  copy  of  such  quarterly 
report  {t), 

Sub-Sect.  2. — The  Certificate. 

17.  The  certificate  which  the  analyst  must  give  of  the  result  of 
his  analysis  must  be  in  the  prescribed  form,  or  to  the  like  effect  (a). 

The  analyst  should  be  careful  to  keep  as  near  as  possible  to  the 
prescribed  form  (h),  and  to  state  with  precision  the  result  of  his 
examination.  Where  he  does  not  find  adulteration,  he  need  not  set 
out  the  constituent  parts  of  the  sample,  but  need  only  state  the  result 
of  the  analysis  (c),  but  if  there  be  adulteration  in  any  degree  he 
should  not  indulge  in  vague  generalities  nor  content  himself  with 
merely  expressing  his  own  opinion  (cZ).  In  such  case  he  should  set 
out  the  constituent  parts  of  the  sample  with  such  clearness  that  the 
Justices  may  be  able  upon  the  data  he  gives  to  form  their  own 
opinion  as  to  whether  the  article  was  or  was  not  adulterated  (e). 

(t)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  19.  The  Board 
has  directed,  by  circular  letter  dated  1st  January,  1879,  that  the  reports  should 
be  made  up  to  the  last  day  of  March,  June,  September,  and  December 
respectively,  and  should  be  forwarded  to  the  Board  in  January  of  each  year. 

(a)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  IS. 
The  prescribed  form  is  as  follows  : — 

To  [here  insert  the  name  of  the  person  submitting  the  article  for  analysis']. 

I,  the  undersigned,  public  analyst  for  the  ,  do  hereby  certify  that 

I  received  on  the  day  of  ,  19    ,  from  [here  insert  the  name  of  the 

'person  delivering  the  sample'],  a  sample  of  for  analysis  (which  then 

weighed  [when  the  article  cannot  he  conveniently  iveighed,  this  jjassage 

may  be  erased,  or  the  blank  may  be  left  unfilled]  ),  and  have  analysed  the  same, 
and  declare  the  result  of  my  analysis  to  be  as  follows  :  I  am  of  opinion  that  the 
same  is  a  sample  of  genuine  ,  or,  I  am  of  opinion  that  the  said  sample 

contained  the  parts  as  under,  or  the  percentage  of  foreign  ingredients  as 
under : — 

Observations. 

[Here  the  analyst  may  insert  at  his  discretion  his  opinion  as  to  ivhether  the 
mixture  {if  any)  luas  for  the  purpose  of  rendering  the  article  portable  or  palatable y 
or  of  preserving  it,  or  of  improving  the  appearance,  or  luas  unavoidable,  and  may 
state  ivhether  in  excess  of  what  is  ordinary,  or  otherwise,  and  ivhether  the  ingredients 
'Or  materials  mixed  are  or  are  not  injurious  to  health.] 

As  witness  my  hand  this  day  of  .    (ibid..  Schedule.) 

(b)  Hunter  v.  Wintrup  (1904),  4  Adam,  471  (a  Scottish  case) ;  and  see  Hull  v. 
Horsnell  (1904),  68  J.  P.  591. 

(c)  Bakewell  v.  Davis,  [1894]  1  Q.  B.  296. 

(d)  Newby  v.  Sims,  [1894]  1  Q.  B.  478.  Here  a  certificate,  "I  find  the 
sample  contains  an  excess  of  water  over  and  above  what  is  allowed  by  Act  of 
Parliament ;  I  estimate  the  excess  of  water  at  13  per  cent,  of  the  entire  sample ; 
I  am  of  opinion  that  the  said  sample  is  not  a  sample  of  genuine  rum,"  was 
held  to  be  bad  for  vagueness.  It  ought  to  have  stated  the  total  amount  of  water 
found  in  the  sample.  In  Lee  v.  Bent,  Barlow  v.  Noblett,  [1901]  2  K.  B.  290, 
292,  the  certificates  stated  respectively  "  We  are  of  opinion  that  the  said  saniple 
contains  arsenic  "  and  "  We  are  of  opinion  that  the  said  sample  contains  a  serious 
quantity  of  arsenic."    Both  were  held  to  be  insufficient. 

(e)  Fortune  v.  Hanson,  [1896]  1  Q.  B.  202,  where  a  certificate  "  I  am  of  opinion 
that  the  said  sample  contained  the  percentage  of  foreign  ingredients  as  under : 

 5  per  cent,  of  added  water  to  the  prejudice  of  the  purchaser  "  was  held  to  be 

bad.  **  The  certificate  must  state  such  facts  as  would  enable  the  justices  them- 
selves to  come  to  a  conclusion  whether  the  article  of  food  in  question  had  or  had 
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The  insertion  in  the  certificate  of  the  weight  of  the  sample     Sect,  4. 
is  not  obligatory  unless  the  weight  is  a  material  factor  in  the   The  Public 
analysis ;   and  its  omission  will  not  necessarily  invalidate  the  Analyst, 
certificate  (/).     When  the  space  for  the  weight  of  the  sample  is  weightof 
left  blank,  it  is  not  necessary  that  the  certificate  should  contain  a  sample, 
statement  that  the  article  could  not  conveniently  be  weighed  (g). 

The  "observations"  (h)  are  to  be  made  only  in  a  case  of  adultera-  Analyst's 
tion.    An  unauthorised  or  improper  expression  of  opinion  by  the  observations, 
analyst,  which  does  not  amount  to  a  finding  of  fact,  will  not  necessarily 
vitiate  the  certificate  (i). 

18.  In  the  case  of  a  certificate  regarding  milk,  butter,  or  any  Certificates 
article  liable  to  decomposition,  the  analyst  must  specially  report     to  milk 
whether  any  change  had  taken  place  in  the  constitution  of  the 

article  that  would  interfere  with  the  analysis  (j),  and  if  he  omits 
to  do  so  the  certificate  will  be  bad,  and  the  defect  cannot  be  cured 
by  calling  the  analyst  as  a  witness  at  the  hearing  of  the  summons  (k). 

In  certifying  the  result  of  an  analysis  of  milk,  cream,  butter, 
or  cheese,  the  analyst  must  have  regard  to  the  regulations  made 
by  the  Board  of  Agriculture  and  Fisheries  in  connection  with  those 
articles  (I). 

It  is  not  necessary  that  the  certificates  given  by  the  Government  Certificate  of 
analysts  should  be  in  the  prescribed  ioim{m).  analyTt"^^°^ 

19.  The  giving  of  a  certificate  by  a  public  analyst  is  a  condition  Prosecutions, 
precedent  to  a  prosecution  by  an  inspector  or  other  official  (/i), 

though  not  to  proceedings  by  a  private  purchaser  (o),  and  at  the 

not  been  adulterated  "  {ibid.,  per  Hawkins,  J.,  at  p.  205).  In  Bridge  v.  Howard, 
[1897]  1  Q.  B.  80,  the  certificate  stated  "  I  am  of  opinion  that  the  sample 
contains  the  parts  as  under  : — Milk,  94  per  cent. ;  added  water,  6  per  cent. 
This  opinion  is  based  on  the  fact  that  the  sample  contained  7*97  solids  not  fat, 
whereas  genuine  milk  contains  not  less  than  8 "5  solids  not  fat."  This  certificate 
was  held  to  be  good,  because  the  analyst  not  only  stated  the  percentage  of 
added  water,  but  also  gave  the  scientific  basis  on  which  his  conclusion  rested. 
See,  also,  Lee  v.  Bent,  Barlow  v.  Nohlett,  [1901]  2  K.  B.  290,  per  Lord  Alvee,- 
STONE,  C.J.,  at  p.  295;  FindUy  v.  Haas  (1903),  67  J.  P.  198,  where  a  certificate 
that  brandy  had  been  "reduced  from  25  per  cent,  under  proof  to  27*6  per  cent, 
under  proof"  was  held  to  be  good;  Hull  v.  Horsnell  (1904),  68  J.  P.  591,  per 
Lord  Alverstone,  C.J.,  at  p.  592 ;  and  Batjleij  v.  Cooh  (1905),  69  J.  P.  139. 

(/)  8neath  v.  Taylor,  [1901]  2  K.  B.  376. 

{g)  Hunter  v.  Wintrup  (1904),  4  Adam,  471  (a  Scottish  case). 

(h)  See  note  (a),  p.  10,  ante. 

[i)  BaJcewell  v.  Davis,  [1894]  1  Q.  B.  296.  But  in  a  case  under  the  Sale  of  Food 
aiid  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  3  (see  p.  16,  post),  the  certificate 
will  not  be  insufficient  because  it  does  not  expressly  state  that  the  article  has 
been  rendered  injurious  to  health  by  an  admixture  {Hull  v.  Horsnell,  supra). 

{j)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  Schedule.  The 
direction  to  so  report  is  imperative  {Hunter  v.  Wintrup,  supra). 

{h)  Hudson  v.  Bridge  (1903),  67  J.  P.  186.  In  this  case  vinegar  of  squills 
was  held  to  be  an  article  liable  to  decomposition.  In  a  case  at  Hanley  Police 
Court  on  2nd  January,  1911  (see  75  J.  P.  16),  the  magistrate  held  that  sweet 
spirit  of  nitre  was  not  an  article  liable  to  decomposition. 

{I)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  4  (1) ;  and  see 
pp.  54,  64,  post. 

(m)  See  p.  32,  post. 

{n)  Peart  v.  Barstow  (1880),  44  J.  P.  699  ;  Smart  &  Son  v.  Watts,  [1895]  1 
Q.  B.  219  ;  and  see  R.  v.  Smith,  [1896]  1  Q.  B.  596. 

(o)  BucJderY.  Wilson,  [1896]  1  Q.  B.  83.  But  see,  contra,  R.  {Barry)  v.  Maho7iy, 
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Sect.  4.  hearing  of  the  information  the  production  of  the  certificate  is  prima 
The  Public  facie  evidence  of  the  facts  therein  stated  (p).  If  no  evidence  is 
Analyst.  given  to  contradict  it  the  justices  ought  to  act  upon  it,  and  cannot 
set  their  own  opinion  against  that  of  the  analyst  (^).  But  the 
certificate  is  only  evidence  against  the  actual  defendant,  and  not 
against  third  parties  (r) ;  and  it  is  always  open  to  the  defendant  to 
rebut  the  certificate  by  other  evidence  (s). 

Sect.  5. — Procuring  Samples  for  Analysis, 

20.  Any  purchaser  of  an  article  of  food  or  of  a  drug  may  have 
it  analysed  (t),  and,  if  so  advised,  may  proceed  against  the  seller  in 
respect  of  any  adulteration  (a).  For  the  further  protection  of  the 
public  it  is  also  provided  that  any  medical  officer  of  health,  inspector 
of  nuisances,  or  inspector  of  weights  and  measures,  or  any  inspector 
of  a  market  (h),  or  any  police  constable,  under  the  direction  and  at 
the  cost  of  the  local  authority  charged  with  the  execution  of  the 
Acts  (c),  or  appointing  such  officer,  inspector,  or  constable,  may  pro- 
cure any  sample  of  food  or  drugs,  and  if  he  suspects  the  same  to 
have  been  sold  to  him  contrary  to  any  provision  of  the  Acts  he 
must  submit  the  same  to  be  analysed  by  the  analyst  {d)  of  the 
district  or  place  for  which  he  acts,  or,  if  there  be  no  such  analyst 
then  acting  for  such  place,  by  the  analyst  of  another  place  (e). 


[1909]  2  I.  E.  490,  where  it  was  held  that  an  analyst's  certificate  must  be 
obtained  by  every  prosecutor,  whether  private  or  official. 

(p)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  21  ;  see, 
further,  p.  31,  post. 

(q)  Harrison  v.  Richards  (1881),  45  J.  P.  552  ;  Mder  v.  Lryden  (1908),  12 
J.  P.  355.  But  the  certificate  is  sufficient  only  where  there  is  no  evidence  to 
the  contrary,  per  Lindley,  L.J.,  in  Hewitt  v.  Tdylc/r,  [1896]  1  Q.  B.  287,  289 ; 
and  as  to  the  proceedings  at  the  hearing  and  the  conclusiveness  of  the  certificate, 
see  p.  31,  post. 

(r)  Tyler  v.  Kingham  &  Son,  Ltd.,  [1900]  2  Q.  B.  413. 

(s)  Todd  V.  Cochrane  (1901),  38  Sc.  L.  E.  801.  As  to  analysis  by  the  Govern- 
ment analysts,  see  p.  32,  post.  Por  the  offence  of  forging  or  falsifying  the 
analyst's  certificate,  see  title  Ceiminal  Law  and  Peocedtjue,  Yol.  IX.,  p.  760. 

(t)  A  private  purchaser  is  not  obliged  to  submit  the  article  to  the  public 
analyst,  nor  is  it  absolutely  necessary  for  the  article  to  be  analysed  at  all,  if 
other  satisfactory  proof  can  be  given  that  the  article  is  adulterated.  If  a  private 
analyst  is  employed,  he  will  have  to  be  called  as  a  witness  at  the  hearing  of  the 
summons,  as  his  certificate  alone  will  not  be  evidence.  Where  an  article  or 
drug  is  purchased  for  consumption,  and  subsequently  the  purchaser  decides  to 
have  it  analysed,  he  need  not  have  conformed  to  the  requirements  of  the  Sale 
of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  14  (see  p.  15,  post; 
Buckler  v.  Wilson,  [1896]  1  Q.  B.  83 ;  Hotchin  v.  Hindmarsh,  [1891]  2  Q.  B. 
181 ;  Ennishillen  Guardians  v.  Hilliard  (1884),  14  L.  E.  Ir.  214).  The  decisions 
to  the  contrary  in  Parsons  v.  Birmingham  Dairy  Go.  (1882), '9  Q.  B.  D.  172, 
and  Harris  v.  Williams  (^1889),  6  T.  L.  E.  47,  must  be  considered  as  overruled; 
but  see,  contra,  R.  (Barry)  v.  Mahony,  [1909]  2  I.  E.  490. 

(a)  See  p.  29,  post.  . 

\h)  For  the  appointment  etc.  of  medical  officers  of  health  and  inspectors  of 
nuisances,  see  title  Public  Health  and  Local  Administration  ;  of  inspectors 
of  weights  and  measures,  see  title  Weights  and  Measures  ;  and  of  inspectors 
of  markets,  see  title  Markets  and  Fairs. 

(c)  For  the  local  authorities  enti'usted  with  the  duty  of  enforcing  the  Acts, 
see  p.  8,  ante. 

(d)  For  the  appointment  etc.  of  analysts,  see  p.  8,  ante. 

(e)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s,  13.    For  takmg 
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21.  In  addition,  the  Local  Government  Board  may,  in  relation     sect.  5. 
to  any  matter  appearing  to  that  Board  to  affect  the  general  interest  Procuring 
of  the  consumer,  and  the  Board  of  Agriculture  and  Fisheries  may,  Samples  for 
in  relation  to  any  matter  appearing  to  that  Board  to  affect  the  Analysis, 
general  interests  of  agriculture  in  the  United  Kingdom,  direct  an  powers  of 
officer  of  the  Board  to  procure  for  analysis  samples  of  any  article  of  Government 
food,  but  not  of  drugs,  and  thereupon  such  officer  will  have  all  the  ^departments, 
powers  of  procuring  samples  conferred  by  the  Acts  (/). 

22.  The  sample  is  usually  taken  at  the  shop  or  place  of  where 
business  of  the  seller,  but  an  officer  may  procure  at  the  place  of  samples  niay 
delivery  any  sample  of  milk,  and,  with  the  consent  or  upon  the  request    ^  P^^^^^  • 
of  the  purchaser  or  consignee,  any  sample  of  any  other  article  of  food, 

but  not  of  drugs,  in  course  of  delivery  (g)  to  such  purchaser  or  con- 
signee in  pursuance  of  any  contract  for  the  sale  to  such  purchaser  or 
consignee  of  such  article  (/t),  and  a  refusal  by  the  seller  or  consignor, 
or  by  any  person  or  persons  entrusted  by  him  with  the  charge  of 
such  article,  to  allow  a  sample  to  be  so  taken  may  be  punished  by 
tlie  infliction  of  a  penalty  not  exceeding  £10  {i). 

33.  Where  an  officer,  inspector,  or  constable  applies  to  purchase  Refusal  to 
any  article  of  food  or  any  drug  exposed  for  sale  or  on  sale  by  retail  sell, 
on  any  premises,  or  in  any  shop  or  stores,  or  in  any  street  or  open 
place  of  public  resort,  and  tenders  the  price  for,  the  quantity  which 
he  requires  for  the  purpose  of  analysis,  not  being  more  than  is 
reasonably  requisite,  a  refusal  to  sell  by  the  person  exposing  the 

samples  of  tea,  see  p.  68,  post ;  samples  of  milk,  see  p.  66,  post ;  samples  of 
batter  and  margarine,  see  p.  56,  post;  and  as  to  samples  of  imported  articles, 
see  p.  44,  post. 

(/)  Sale  of  Eood  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  2.  The  officers 
of  tlie  Board  are  also  entitled  to  institute  proceedings  as  private  individuals 
in  the  manner  prescribed  by  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63)  (see  p.  29,  post),  and  are  not  limited  in  prosecutions  at  their 
instance  to  cases  contemplated  by  the  Sale  of  Food  and  Drugs  Act,  1899  (62  & 
63  Yict.  c.  51)  {Falconer  v.  Whyte,  [1908]  S.  0.  (J.)  40). 

{g)  The  sample  cannot  be  taken  under  this  provision  while  the  article  is  in  course 
of  transit  from  the  seller  or  consignor  to  the  purchaser  or  consignee,  nor  after  the 
delivery  of  the  article  to  the  purchaser  or  consignee  has  been  completed,  and 
difficulties  constantly  arise  as  to  when,  in  the  particular  circumstances  of  the 
case,  the  article  is  "in  course  of  delivery  "  and  '*  at  the  place  of  delivery."  It 
is  generally  necessary  to  look  at  the  contract  between  the  parties,  and  if 
the  contract  designates  a  place  for  the  delivery,  that  is  the  place  of  delivery, 
even  though  the  purchaser  pays  the  carriage  to  that  place  ;  and  the  article  is 
in  course  of  delivery  until  possession  is  actually  taken  by  the  purchaser  (see 
Filshie  y.  Evington,  [1892]  2  Q.  B.  200;  Lush  v.  Wilson  (1890),  54  J.  P.  73; 
Sanders  v.  Sandler  (1906),  71  J.  P.  3 ;  McNair  v.  Cave,  [1903]  1  K.  B.  24 ;  also 
eases  cited  at  p.  66,  post). 

[h)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  14;  Sale  of 
Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Yict.  c.  30),  s.  3  ;  and  as  to 
samples  of  milk  in  course  of  delivery,  see  p.  66,  post.  A  private  person  cannot 
take  a  sample  of  an  article  in  course  of  delivery  {Harris  v.  Williams  (1889),  6 
T.  L.  R.  47) ;  but  an  authorised  officer  may  direct  his  assistant  to  take  a  sample 
and  may  then  prosecute  in  his  own  name  {Tyler  v.  Dairy  Supply  Co.,  Ltd.  (1908), 
72  J.  P.  132).  A  milkman  hawking  milk  from  door  to  door  sells  to  a  customer 
under  a  "contract"  within  the  meaning  of  the  section  {Phelan  v.  Borke  (1883), 
17  I.  L.  T.  649). 

(i)  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Yict.  c.  30), 
s.  4 ;  and  see  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  16,  and 
^.34,  post. 


14 


Food  and  Drugs. 


Sect.  5. 
Procuring 
Samples  for 
Analysis. 

Purchase  by 
agents. 


How  the 
sample  is 
taken. 


Production  of 
authority. 


same  for  sale  renders  him  liable  to  a  similar  penalty  (k).  A  master 
is  responsible  for  the  refusal  of  his  servant  to  'sell  (I),  and  the 
servant  may  be  made  personally  responsible  for  such  a  refusal. 

24.  Although  only  persons  of  the  designated  classes  can  be 
appointed  by  the  local  authority  for  the  purpose  of  procuring 
samples  for  analysis,  the  authorised  persons  need  not  act  personally 
in  every  case.  The  authorised  officer  or  constable  may  employ  an 
assistant  to  make  the  actual  purchase  (m),  but  he  himself  must 
take  the  subsequent  proceedings. 

25.  The  sample  must  be  taken  from  any  open  receptacle  or 
parcel  indicated  by  the  officer,  which  contains  an  article  which  is 
exposed  or  intended  for  sale,  either  by  wholesale  or  retail  (n),  but 
the  officer  is  not  entitled  to  require  a  particular  bottle,  or  cask,  or 
parcel  to  be  opened  in  order  to  supply  the  article  he  asks  for  (o)^ 
and  where  an  article  of  food  or  a  drug  is  exposed  for  sale  in  an 
unopened  tin  or  packet  duly  labelled,  the  vendor  cannot  be  required 
to  sell  it  except  in  such  unopened  tin  or  packet  (p).  It  would  seem, 
too,  that  the  officer  must  unequivocally  ask  for  the  article  by  name  ; 
it  is  not  sufficient  to  require  a  sample  of  the  contents  of  a  particular 
receptacle  (q) ;  but  he  is  entitled  to  have  the  sample  supplied  in  the 
same  manner  as  the  article  is  being  supplied  to  the  public  (r). 

26.  An  officer  purchasing  a  sample  for  analysis  is  not  bound 
to  produce  his  authority  unless  the  seller  asks  for  it,  nor  is  it  a  con- 
dition precedent  to  a  subsequent  prosecution  that  the  officer  should 
prove  that  he  is  acting  under  the  direction  of  the  local  authority  (s). 


{h)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  17  ;  Sale  of 
Pood  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Vict.  c.  30),  s.  5.  Only 
the  public  officer  has  the  compulsory  power  of  taking  samples,  and  he  must  pay 
the  proper  price  for  the  article  or  quantity  taken,  except  in  the  case  of  butter, 
when  he  may  take  a  sample  without  payment  (see  p.  58,  post).  It  is  no  offence 
against  the  Acts  for  a  tradesman  to  refuse  to  sell  to  a  private  purchaser. 

(l)  Farley  v.  Higginhotham  (1898),  42  Sol.  Jo.  309.  As  to  liability  of  master 
for  acts  of  servant,  see  title  Master  and  Servant. 

(m)  Harder  v.  Scott  (1880),  5  Q.  B.  D.  552 ;  Stace  v.  Smith  (1880),  45  J.  P. 
141 ;  Garforth  v.  Esam  (1892),  56  J.  P.  521  ;  Macaulay  v.  Mach'rdy  (1893),  3 
White,  464;  Massey  v.  Kelso  (1902),  3  Adam,  622;  Farley  v.  Higginhotham, 
supra;  Tyler  v.  Dairy  Supply  Co.,  Ltd.  (1908),  72  J.  P.  132.  ^ 

(n)  M'Hugh  v.  M'Grath,  []894:]  2  1.  E.  78. 

(o)  See  Paijne  v.  Hack  (1893),  58  J.  P.  165. 

Ip)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  18. 
(q)  See  Sandys  v.  Jackson  (1905),  69  J.  P.  171 ;  Frew  v.  Gunning  (1901),  3 
Adam,  339. 

(r)  Soutar  v.  Kerr  (1907),  44  Sc.  L.  E.  462.  On  26th  February,  1894,  the 
Local  Government  Board  issued  directions  as  to  the  taking  of  samples.  The 
quantities  are  to  be  sufficient  to  enable  the  analysis  to  be  properly  made — in  the 
case  of  milk,  not  less  than  1  pint ;  butter,  |  lb. ;  lard,  |  lb.  ;  coffee,  |  lb. ; 
spirits,  I  pint.  For  further  directions  as  to  samples  of  butter  and  milk,  see 
pp.  54,  64,  post. 

{s)  Payne  v.  Hack  (1893),  58  J.  P.  165 ;  Hale  v.  Cole  (1891),  55  J.  P.  376. 
It  has  been  held  in  Ireland  that  when  once  an  inspector  has  been 
appointed  he  may  take  proceedings  at  his  own  discretion,  and  without  any 
special  authorisation  from  the  authority  appointing  him  [Connor  v.  Butler y 
[1902]  2  I.  E.  569). 
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An  inspector  or  other  officer  cannot  insist  on  taking  a  sample  outside     Sect.  5. 
the  district  for  which.he  is  appointed  (0-  Procuring 

Samples  for 

27.  A  public  officer  (a)  who  has  completed  the  purchase  of  an  Analysis, 
article  with  the  intention  of  submitting  it  to  analysis  must  ^i^is'J^of 
forthwith,  that  is,  at  the  moment  of  purchase  or  within  a  few  the  sample, 
minutes  afterwards  (h),  notify  to  the  seller  (or  to  his  agent  selling 
the  article)  his  intention  to  have  it  analysed  by  the  public 
analyst  (c),  and  must  divide  the  article  into  three  (<^)  parts,  which 
must  be  then  and  there  separated,  each  part  being  marked 
and  sealed  or  fastened  up  in  such  manner  as  its  nature  permits. 
He  must,  if  required  to  do  so,  deliver  one  of  the  parts  to  the 
seller  or  his  agent,  and  must  himself  retain  one  of  the  parts  for 
future  comparison  (e),  and,  if  he  deems  it  right  to  have  the  article 
analysed,  he  must  submit  the  third  part  to  the  analyst  (/).  Such 
a  notification  of  intention  is  a  condition  precedent  to  a  prosecution, 
but  no  particular  form  of  words  is  necessary,  nor,  indeed,  are 
any  words,  if  it  is  clear  that  the  seller  is  made  aware  that  the 
sample  is  taken  for  the  purpose  of  analysis  by  an  official  person  (g) ; 
but  either  expressly  or  by  necessary  implication  there  must  be  a 
notification,  and  an  analysis  must  subsequently  be  made,  if  a 


{t)  R.  V.  Smith,  [1896]  1  Q.  B.  596 ;  McNair  v.  Cave,  [1903]  1  K  B.  24 ;  see 
note  (s)  on  p.  9,  ante. 

(a)  A  private  person  purchasing  for  consumption  is  not  bound  to  comply 
with  the  requirements  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Yict.  c.  63),  s.  14  [Hotchin  v.  Hindmarsh,  [1891]  2  Q.  B.  181 ;  Buclder  v. 
Wilson,  [1896]  1  Q.  B.  43  ;  EnnisUllen  Guardians  v.  Hilliard  (1884),  14  L.  E.  Ir. 
214).  Parsons  v.  Birmingham  Dairy  Co.  (1882),  9  Q.  B.  D.  172,  and  Harris  v. 
Williams  (1889),  6  T.  L.  E.  47,  must  be  considered  to  be  no  longer  law,  so  far  as 
they  relate  to  this  point ;  but  see,  contra,  R.  {Barry)  v.  Mahony,  [1909]  2  I.  E. 
490.  Nor  need  the  formalities  be  observed  in  the  case  of  a  prosecution  for 
refusing  to  seU  under  the  Act  of  1875  (38  &  39  Vict.  c.  63),  s.  17  (see  p.  13, 
ante)  [Clarkiny.  M'Cartan  (1888),  22  I.  L.  T.  95)  ;  nor  where  the  sample  is  taken 
from  an  article  in  course  of  delivery  under  the  Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879  (42  &  43  Yict.  c.  30),  s.  3,  and  the  Sale  of  Food  and 
Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  14  {Rouch  v.  Hall  (1^80),  6  Q.  B.  D. 
17  ;  Rolfe  v.  Thompson,  [1892]  2  Q.  B.  196 ;  Morton  v.  Fyfe  (1896),  2  Adam, 
174). 

(&)  Parsons  v.  Birmingham  Dairy  Co.,  supra;  Somerset  v.  Miller  (1890),  54 
J.  P.  614.  Where  an  inspector  did  not  completely  seal  the  retained  part, 
but  covered  it  with  paper  on  return  to  the  office,  a  metropolitan  police  magis- 
trate held  that  the  requirement  as  to  sealing  etc.  "forthwith"  had  not  been 
compHedwith  [R.  v.  Leiuis  (1907),  71  J.  P.  (Journal)  616). 

(c)  For  the  appointment  etc.  of  the  public  analyst,  see  p.  8,  ante. 

{d)  If  the  sample  is  taken  by  an  officer  of  the  Local  Grovernment  Board  or  of 
■  the  Board  of  Agriculture  and  Fisheries  under  the  Sale  of  Food  and  Drugs  Act, 
1899  (62  &  63  Yict.  c.  51),  s.  2  (see  p.  7,  ante),  he  must  divide  it  into  four 
parts,  one  of  which  must  be  sent  to  the  Board  that  appointed  him. 

(e)  See  p.  31,  jpost. 

(/)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  14,  as  amended 
by  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  13.  This  latter 
section  was  repealed  by  the  Statute  Law  Ee vision  Act,  1908  (8  Edw.  7,  c.  49), 
but  the  repeal  does  not  affect  the  amendment.  The  fact  that  an  incorrect  date 
is  written  upon  the  package  containing  the  sample  does  not  vitiate  the 
proceedings  {Howe  v.  Knowles,  [1909]  S.  C.  (J.)  (61). 

{g)  Wheeker  v.  Wehb  (1887),  51  J.  P.  661,  in  which  Dames  v.  Chipj)  (1878),  3 
Ex.  D.  176,  contra,  was  explained  and  distinguished. 
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Sect.  5.  prosecution  is  to  follow,  even  though  the  seller  admits  that  the 
Procuring    article  was  adulterated  (/^). 

Samples  for  Each  of  the  parts  into  which  the  article  is  divided  must  be 
Analysis,    securely  sealed  up  or  fastened  in  a  suitable  receptacle,  which  must 

Sealing.  be  SO  secured  that  the  cover  or  cork  or  stopper  cannot  be  removed 
and  replaced  without  breaking  the  string  or  seal,  and  in  order  to 
support  a  conviction  there  must  be  a  finding  by  the  justices  that 
the  sample  had  been  so  sealed  or  fastened  as  to  comply  with 
the  statutory  requirements  (i).  Each  part  must  be  sufficient  in 
quantity  to  enable  a  proper  analysis  to  be  made,  but  there  is  no 
need  that  they  should  be  mathematically  equal  or  identical  (k).  If 
the  sample  purchased  is  in  separate  receptacles,  the  contents  of 
each  receptacle  must  be  treated  as  a  separate  article  and 
divided,  or,  if  the  quantity  be  insufficient  for  that,  the  contents  of 
all  must  be  mixed  together  and  the  whole  divided  into  three 
parts  (I). 

Delivery  to  28.  It  is  not  necessary  that  the  purchaser  should  personally 
the  analyst,    deliver  the  part  to  be  submitted  for  analysis  to  the  public  analyst ; 

he  may  hand  it  to  another  person  for  delivery  (m) ;  or,  if  the  analyst 
does  not  reside  within  two  miles  of  the  residence  of  the  purchaser, 
he  may  forward  it  by  post  in  a  registered  parcel  {n). 

Sect.  6. — 0 fences  and  Defences  (o). 
Sub-Sect.  1. — Injurious  Mixtures. 

Mixing  29.  Every  person  commits  an  offence  who  mixes,  colours, 

injurious  stains,  or  powders,  or  orders  or  permits  any  other  person  to  mix, 
v/5h  food^^  colour,  stain,  or  powder,  any  article  of  food  with  any  ingredient  or 
material  so  as  to  render  the  article  injurious  to  health,  and  whether 
or  not  such  ingredient  or  material  is  in  itself  injurious,  with  intent 
that  the  article  may  be  sold  in  that  state.  An  offence  is  also 
committed  by  any  person  who  sells  any  such  article  so  mixed. 


(A)  Smart  &  Son  v.  Watts,  [1895]  1  Q.  B.  219.  No_  notification  or  other 
formality  is  necessary  when  the  purchase  is  made  by  a  private  person. 

(i)  McQuinn  v.  Bichards  (1901),  a  case  at  North  London  Sessions,  July,  1901  ; 
Suckling  v.  Parker,  [1906]  1  K.  B.  527.  The  Local  Government  Board  have 
directed  (26th  February,  1894)  that  the  division  should  be  as  nearly  as  possible 
into  equal  parts,  that  the  parts  should  be  placed  in  dry  wide-mouthed  stoppered 
bottles  or  earthenware  jars,  and  that  corks  used  should  be  new  and  sound. 

(k)  Lowery  v.  Hallard,  [1906]  1  K.  B.  398. 

(I)  Mason  v.  Cowdary,  [1900]  2  Q.  B.  419  ;  Smith  v.  Savage,  [1905]  2  K.  B.  88. 
(m)  Harder  v.  Scott  (1880),  5  Q.  B.  D.  552. 

(n)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  16,  as  amended 
by  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  15.  The 
regulations  contained  in  the  Post  Office  Guide  (published  quarterly)  as  to  sending 
gla3s,  liquids  etc.  by  post  should  be  consulted  and  complied  with. 

(o)  In  this  section  the  offences  dealt  with  are  those  of  a  general  nature  which 
are  created  by  the  Sale  of  Food  and  Drugs  Actsv(for  an  enumeration  of  which 
see  note  (6),  p.  3,  ante),  and  relate  to  adulteration  of  an  article  within  the 
meaning  previously  given  to  that  term  (see  p.  5,  ante).  Offences  connected  with 
the  administration  or  enforcement  of  the  Acts,  and  those  relating  to  particular 
articles,  will  be  treated  under  other  sub-headings.  See,  as  to  Administration," 
p.  7,  ante;  "Butter,"  "Cheese,"  and  "  Margarine,"  p.  53,  post;  "Milk,"  p.  63, 
post;  "  Procuring  Sami)les,"  p.  12,  ante;  and  "  Warranties,"  p.  25,  post. 
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coloured,  stained,  or  powdered  (^).    An  article  will  be  deemed     sect.  6. 
injurious  to  health  if  it  is  shown  to  be  injurious  to  a  substantial  Offences  and 
portion  of  the  community  (q).  Defences. 

30.  A  person  commits  an  offence  who,  except  for  the  purpose  Mixing 
of  compounding  (7-),  mixes,  colours,  stains,  or  powders,  or  orders 

or  permits  any  other  person  to  mix,  colour,  stain,  or  powder,  any  drugs, 
drug  with  any  ingredient  or  material  so  as  to  affect  injuriously  the 
quality  or  potency  of  such  drug,  with  intent  that  the  same  may  be 
sold  in  that  state,  and  a  person  also  commits  an  offence  who  sells 
any  such  drug  so  mixed,  coloured,  stained,  or  powdered  (s). 

31.  It  is  a  defence  to  proceedings  in  respect  of  the  offences  in  Defences, 
regard  to  the  sale  of  any  article  of  food  or  of  any  drug  mentioned  in 

the  two  preceding  paragraphs  if  the  defendant  shows  to  the  satisfac- 
tion of  the  court  that  he  did  not  know  of  the  article  of  food  or  the 
drug  sold  by  him  being  so  mixed,  coloured,  stained,  or  powdered, 
and  that  he  could  not  with  reasonable  diligence  have  obtained  that 
knowledge  (i).    A  master  is  therefore  liable  for  the  acts  of  his 

{p)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  3.  In  Summers 
V.  Grist  (1896),  60  J.  P.  346,  it  was  held  at  quarter  sessions  that  it  was  an 
offence  under  this  section  to  sell  a  1  lb.  bottle  of  peas  containing  three  grains 
of  sulphate  of  copper;  but  in  Friend  v.  Mapp  (1904),  68  J.  P.  589,  the  comt 
refused  to  disturb  the  finding  of  justices  (in  a  case  under  s.  6  of  the  same  Act)  that 
an  offence  had  not  been  committed  by  selling  preserved  peas  adulterated  with 
0-00924  per  cent,  of  sulphate  of  copper ;  see  note  (a)  on  p.  22,  post,  and  Hull 
V.  Horsnell  (1904),  68  J.  P.  591,  where  it  was  held  that  the  justices  must  find 
that  the  article  had  been  rendered  injurious  to  health  by  the  admixture  of 
the  particular  ingredient  in  question.  A  finding  that  the  article  is  injurious  to 
a  substantial  portion  of  the  community,  e.g.,  children  and  invalids,  is  sufficient 
{Gullen  V.  McNair  (1908),  72  J.  P.  376).  Prosecutions  under  s.  3  are  seldom 
brought,  however,  partly  because  of  the  difficulty  of  establishing  that  the 
article  is  injurious  to  health,  a  matter  which  may  give  rise  to  a  diversity  of 
medical  opinion,  and  partly  because  the  character  of  the  offence  often  permits 
of  proceedings  under  other  provisions,  when  the  question  of  injury  to  health 
does  not  arise,  e.g.,  under  s.  6  of  the  same  Act  (see  Goulder  v.  Rook,  Bent  v. 
Ormerod,  [1901]  2  K.  B.  290) ;  see,  also,  title  Ceiminal  Law  and  Procedure, 
Vol.  IX.,  p.  555. 

{q)  Cullen  v.  McNair,  supra. 

[r)  The  words  of  the  section  are  "  except  for  the  purpose  of  compounding  as 
hereinafter  described."  The  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Yict. 
0.  63),  however,  nowhere  describes  the  process  of  compounding  drugs  or  states 
what  is  meant  by  a  compounded  drug,  ^unless  s.  7  of  that  Act  (see  p.  23, 
post)  can  be  regarded  as  containing  such  a  description.  It  is  perhaps  doubtful 
whether  a  limited  company  can  be  prosecuted  for  an  offence  against  s.  3  or 
s.  4  of  that  .Act,  since  it  may  be  argued  that  mens  rea  cannot  be  present  in 
the  case  of  a  corporation ;  but  it  is  submitted  that  such  a  company  will  come 
under  these  sections,  at  any  rate  so  far  as  the  infliction  of  a  pecuniary  penalty  is 
concerned.  See  the  judgments  in  PearJcs,  Gunston,  and  Tee,  Ltd.  v.  Ward,  Hennen 
V.  Southern  Counties  Dairies  Co.,  [1902]  2  K.  B.  1;  and  particularly  that  of 
Ckanjtell,  J.,  at  p.  12).  As  to  liability  of  corporations,  generally,  for  criminal 
offences,  see  titles  Companies,  Yol.  V.,  p.  294  ;  Oorporations,  Vol.  YIL, 
pp.  390,  391 ;  Criminal  Law  and  Procedure,  Yol.  IX.,  pp.  234,  235. 

(s)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  4.  As  to  penalty 
for  an  offence  against  either  s.  3  or  s,  4  of  that  Act,  see  title  Criminal  Law 
AND  Procedure,  Yol.  IX.,  p.  555. 

{t)  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  5.  The  onus  of 
proof  of  no  mens  rea  is  upon  the  defendant ;  it  is  nut  for  the  prosecution  to  prove 
that  there  was  a  guilty  knowledge  or  such  negligence  as  to  infer  such 
knowledge 
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Sect,  6.     Servants  either  done  in  the  ordinary  course  of  business  or  in 
Offences  and  consequence  of  his   failure  to  exercise  proper  supervision  over 
Defences,    them  (a).    It  is  not  a  defence  that  notice  was  given  to  the  pur- 
chaser  by  means  of  a  label,  or  otherwise,  of  the  injurious  nature  of 
the  article  sold,  except,  possibly,  in  the  case  where  the  article  is 
only  injurious  to  a  section  of  the  community  (b). 


Sale  of  food 
or  drugs 
not  of  the 
proper 
nature, 
substance, 
and  quality. 


Eesponsi- 
bility  of 
seller. 


Sub-Sect.  2. — Alteration  of  Article. 

32.  Subject  to  certain  provisoes,  no  person  may  sell  to  the 
prejudice  of  the  purchaser  any  article  of  food  or  any  drug  which  is 
not  of  the  nature,  substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  not  exceeding  ^20  (c),  which 
may  be  increased  to  £50  upon  a  second  offence,  and  upon  any 
subsequent  conviction  to  £100,  with,  in  certain  cases,  imprison- 
ment (d).  Proof  of  guilty  knowledge  is  not  necessary  to  establish 
the  offence  (e).  It  is  sufficient  to  prove  that  the  purchaser  has  not 
received  the  article  he  asked  for  or  which  he  had  a  right  to  expect 
he  would  receive  (/). 

33.  A  person  may  be  prosecuted  under  the  above  provision, 
although  the  facts  would  support  a  conviction  under  other 
provisions  of  the  Sale  of  Food  and  Drugs  Acts  (g).  A  person  is 
responsible  for  the  unauthorised  acts  of  his  servant,  even  though 
he  has  expressly  forbidden  him  to  adulterate,  and  has  taken 
precautions  to  prevent  him  doing  so  (h) ;  and,  while  the  offending 
servant  may  also  be  convicted  as  the  actual  seller,  proceedings  against 
the  servant  do  not  relieve  the  master  from  responsibility  (i).  The 
seller,  too,  is  responsible  for  the  unauthorised  act  of  a  stranger,  if 
such  act  results  in  the  purchaser  gettiog  an  article  not  of  the 
nature,  substance,  and  quality  dem^anded  (k). 


(a)  It  is  a  common  law  misdemeanour  knowingly  to  permit  a  servant  to  mix 
Tin  wholesome  ingredients  with  an  article  of  food  intended  for  sale  (^.  v.  Dixon 
(1814),  3  M.  &  S.  11 ;  and  see  p.  35,  post). 

(6)  See  p.  24,  post,  and  Cullen  v.  McNair  (1908),  72  J.  P.  376. 

(c)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  6.  For  the 
provisoes  referred  to,  see  p.  22,  post. 

(d)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51);  s.  17  ;  and  see 
p.  33,  pest. 

(e)  Betts  V.  Armstead  (1888),  20  Q.  B.  D.  771  ;  Pearlcs,  Gunston,  and  Tee,  Ltd. 
V.  Ward,  Hennen  v.  Souvhern  Counties  Dairies  Co.,  [1902]  2  K.  B.  1. 

(/)  "In  a  case  under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict. 
c.  63),  s.  6,  there  is  no  need  to  consider  how  that  which  makes  the  article  other- 
wise than  of  the  nature,  substance,  and  quality  of  the  article  demanded  has 
got  into  it,  but  the  question  is  whether  in  fact  it  is  there  to  such  an  extent 
that  the  article  is  different  in  nature,  substance,  and  quality"  [Ooulder  v. 
Rook,  Bent  v.  Ormerod,  [1901]  2  K.  B.  290,  per  Lord  Alverstone,  C.J.,  at 
p.  296). 

[g)  Ooulder  v.  Booh,  Bent  v.  Ormerod,  supra;  Beardsley  v.  Walton  &  Co.,  [1900] 
2  a.  B.  1  ;  DicJcins  v.  Randerson,  [1901]  1  K.  B.  437. 

{h)  Brown  v.  Foot  (1892),  56  J.  P.  581;  Farleij  y.  Iligginbotham  (1898),  42 
Sol.  Jo.  309;  compare,  contra,  Kearhy  y.  Tijler  (1891),  56  J.  P.  72,  a  decision 
which  must  now  be  regarded  as  incorrect ;  see,  also,  Houghton  v.  Mundy  (1910), 
103  L.  T.  60. 

(?)  I/otchin  V.  Hindmarsh,  [1891]  2  Q,  B.  181. 

[k)  Parker  v.  Alder,  [1899]  1  Q.  B.  20,  where  water  had  been  added  to  milk 
during  transit  by  railway  without  the  knowledge  or  authority  of  and  without 
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A  joint  stock  company  incorporated  under  the  Companies  Acts      Sect.  6. 
can  be  convicted  of  the  offence  (L).  Offences  and 

It  is  not  necessary  that  the  article  sold  should  be  adulterated,  as  Defences, 
an  offence  may  be  committed  if  the  article  sold  is  wholly  different 
from  the  article  demanded  by  the  purchaser,  provided  he  is 
prejudiced,  as  where  lard  is  sold  for  butter,  chicory  for  coffee, 
savin  for  saffron,  or  tapioca  for  sugar  (m). 

34.  It  is  no  offence  to  give  a  purchaser  an  article  superior  to 
that  for  which  he  asks,  provided  he  is  not  prejudiced  (n).  The 
prejudice,  however,  is  not  confined  to  pecuniary  prejudice,  nor  to 
prejudice  arising  from  the  consumption  of  unwholesome  food,  nor 
to  prejudice  or  damage  to  the  actual  purchaser  in  the  particular 
case  (o).  But  there  is  prejudice  whenever  there  is  a  sale  of  an 
article  in  such  a  state  that  an  ordinary  unskilled  person  would 
have  been  prejudiced  if  he  had  received  it  in  response  to  his 
demand  for  an  article  of  that  denomination,  although  for  some 
reason,  peculiar  to  himself,  the  actual  purchaser  is  not  prejudiced  (p). 
It  is  no  defence  to  a  prosecution  to  allege  that  the  purchaser, 
having  bought  only  for  anpjysis,  was  not  prejudiced  by  the  sale  (q). 

35.  A  purchaser  is  not  prejudiced  if  notice  is  given  to  him  at  j^^^^iceto 
the  time  of  sale  that  the  article  sold  to  him  is  not  of  the  nature,  purchaser, 
substance,  and  quality  of  the  article  he  demands  (r),  so  long  as 
such  notice  is  clear  and  unequivocal  (s).    Such  notice  may  be  given 
by  verbal  communication  (t),  by  a  printed  notice  displayed  in  the 


Sale  to 
prejudice  of 
purchaser. 


any  default  or  negligence  on  the  part  of  the  seller  or  any  servant  of  his. 
* '  Assuming  that  the  seller  was  entirely  innocent  morally,  and  had  no  means  of 
protecting  himself  from  the  adulteration  of  this  milk  in  the  course  of  transit, 
has  he  committed  an  offence?  I  think  he  has"  {ihid.,  per  Lord  Exissell  of 
KiLLOWEN,  C.J.,  at  p.  25).  But  compare  proceedings  under  the  Sale  of  Food 
and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  20,  and  Oatleij  v.  Lemon  (1905),  m 
J.  P.  163) ;  and  see  p.  28,  post. 

(/)  Pearks,  Gunston,  and  Tee,  Ltd.  v.  Ward,  Hennen  v.  Southern  Counties 
Dairies  Co.,  [1902]  2  K.  B.  1. 

(w)  Knight  v.  Bowers  (1885),  14  Q.  B.  D.  845;  Sandys  v.  Rhodes  (1903),  67 
J.  P.  352 ;  and  see  Bundy  v.  Lewis  (1908),  99  L.  T.  833,  where  it  was  held,  on 
the  facts,  that  there  had  been  no  sale  to  the  prejudice  of  the  purchaser  though 

paregoric  substitute  "  had  been  sold  instead  of  "  paregoric." 

[n)  Hoyle  v.  Hitchman  (1879),  4  Q.  B.  D.  233,  per  Lush,  J.,  at  p.  240. 

(o)  For  instance,  an  expert  in  foodstuffs  on  going  into  a  shop  may  know  at 
once  that  an  article  he  sees  there,  and  asks  for,  is  not  the  article  usually  sold 
by  that  name,  and,  if  he  insists  upon  having  it,  he  cannot  be  said  to  be  prejudiced 
in  the  ordinary  sense  of  the  word. 

( p)  See  Pearks,  Gunston,  and  Tee,  Ltd.  v.  Ward,  Llennen  v.  Southern  Counties 
Dairies  Co.,  supra. 

{q)  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Vict.  c.  30), 
s.  2  ;  and  see  Hoyle  v.  Hitchman,  supra. 

(r)  Sandys  v.  Small  (1878),  3  Q.  B.  D.  449  ;  see  also  Sandys  v.  Markham  (1877), 
41  J.  P.  52;  Harder  v.  Grainger  (1880),  44  J.  P.  188;  Goldsmith  v.  Madda/ord 
(1882),  46  J.  P.  44. 

(s)  See  Collett  Y.  Walker  (1895),  59  J.  P.  600,  where  a  notice  which  simply 
described  the  article  as  "finest  oleine  cheese,"  and  contained  no  explanation  of 
the  nature  of  oleine,  was  held  insufficient.  In  Souter  v.  Lean  (1903),  4  Adam, 
280,  it  was  held  by  the  Scottish  court  that  a  notice  on  a  milk  can,  "  not  guaranteed 
3  per  cent.,"  was  not  sufficient  to  protect  the  seller. 

{t)  Higgins  v.  Hall  (1886),  51  J.  P.  293  »  Otter  v.  Edgley  (1893),  57  J.  P.  457, 
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Sect.  6.  shop  (a),  by  a  label  on  the  package  containing  the  article  (b),  or  in 
Offences  and  any  other  manner  which  satisfies  the  court  that  the  purchaser  did 
Defences,  know,  as  the  result  of  information  given  by  the  seller,  that  the 
article  was  different  (c).  But  a  mere  notice  that  articles  sold  in  a 
shop  are  not  of  any  guaranteed  strength  is  not  sufficient  to  bring 
the  fact  of  dilution  to  the  mind  of  the  purchaser  (^^),  and  if  the 
notice  is  intended  to  cover  fraud  on  the  part  of  the  seller  it  will  not 
protect  him  against  conviction  (e), 

36.  Although  a  seller  has,  prior  to  the  sale,  made  a  false 
representation  as  to  the  article  demanded,  he  does  not  commit  an 
offence  if  he  discloses  to  the  purchaser,  at  the  time  of  the  sale,  the 
true  nature,  substance,  and  quality  of  the  article  (/) ;  but  where  a 
false  representation  is  made,  at  the  time  of  sale,  it  will  be  an  offence, 
even  though  the  purchaser  must  have  known  that  the  representation 
was  untrue,  and  therefore  was  not  deceived  thereby  (g). 

It  is  not  necessary  that  there  should  be  any  express  representation 
at  the  time  of  sale  that  the  article  is  not  adulterated.  If  an  article 
is  asked  for  and  something  is  handed  over  as  that  article,  there  is  a 
representation  that  the  article  so  sold  is  unadulterated  (h). 

Question  of  37.  The  question  whether  there  has  been  a  sale  to  the 
prejudice  of  the  purchaser  is  one  for  the  justices  to  decide,  and  in 
coming  to  a  decision  they  are  entitled  to  take  into  consideration 
facts  within  their  own  knowledge  as  to  whether  the  article  has  been 
so  adulterated  as  to  constitute  a  fraud  on  a  purchaser  (i),  and  if 
they  find  that  the  article  is  so  slightly  adulterated  as  not  to  differ 
materially  from  the  article  ordinarily  sold  under  that  denomination 
they  may  dismiss  the  summons  {k). 


(a)  Gage  v.  Msey  (1883),  10  Q.  B.  D.  518 ;  Palmer  v.  T^/ler  (1897),  61  J.  P. 
389. 

(b)  As  to  notice  by  label,  see,  further,  p.  24,  post. 

(c)  See  Morris  v.  Johnson  (1890),  54  J.  P.  612  ;  and  Pearhs,  Gunston,  and  Tee, 
Ltd.  V.  Ward,  Hennen  v.  Southern  Counties  Dairies  Co.,  [1902]  2  K.  B.  1.  It  is, 
perhaps,  an  open  question  whether  the  notice  must,  in  fact,  be  definitely 
brought  to  the  knowledge  of  the  purchaser,  if  from  the  nature  of  the  case  or  the 
circumstances  a  knowledge  on  his  part  of  the  nature,  substance,  and  quality  of 
the  article  sold  can  reasonably  be  assumed.  See  and  compare  Pearhs,  Gunston, 
and  Tee,  Ltd.  v.  Houghton,  [1902]  1  K.  B.  889  ;  Hayes  v.  Rule  (1902),  87 
L.  T.  133.  As  -to  an  accidental  omission  to  give  notice,  see  Wadd  v.  Brayley 
(1887),  51  J.  P.  423;  and,  for  a  case  where,  on  the  particular  facts,  it  was  held 
that  the  sale  of  a  different  article  was  not  to  the  prejudice  of  the  purchaser,  see 
Bundy  v.  Lewis  (1908),  99  L.  T.  833. 

(d)  Dawes  v.  Willdnson,  [1907]  1  K  B.  278. 

(e)  Liddiard  v.  Beece  (1878),  44  J.  P.  233  ;  Horder  v.  Meddings  (1880),  44  J.  P. 
234 ;  Star  Tea  Co.  v.  Neale  (1909),  73  J.  P.  511  ;  and  see  p.  24,  post. 

(/)  I<:irk  V.  Coates  (1885),  16  Q.  B.  D.  49. 

[g]  Heywood  v.  Whitehead  (1897),  76  L.  T.  781. 

[h)  Fitzpatrich  v.  K^elly  (1873),  L.  E.  8  Q.  B.  337  ;  Roherts  v.  Egerton  (1874), 
L.  R.  9  Q,.  B.  494  ;  and  compare  Bundy  v.  Lewis,  supra. 

{i)  R.  V.  Field,  Ex  parte  White  (1895),  61  L.  J.  (m.  c.)  158  ;  Shortt  v.  Rohinson 
(1899),  63  J.  P.  295. 

{k)  Either  on  the  merits  or  as  a  trifling  offence  under  the  Summary  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49),  s.  16;  see  title  Magistrates.  See,  also, 
cases  cited  in  note  (*),  supra;  Sandys  v.  Rhodes  (1903),  67  J.  P.  352;  Friend 
V.  Mapp  (1904),  68  J.  P.  589.   But  it  is  not  a  trifling  offence  to  add  10  per  cent. 


False 
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Whether  the  article  sold  is  of  the  nature,  substance,  and  quality     Sect.  6. 
of  the  article  demanded  is  also  a  question  of  fact  to  be  decided  by  Offences  and 
the  justices  in  each  case  (Z),  upon  which  they  are  also  entitled  to  Defences, 
take  into  consideration  facts  within  their  own  knowledge  (m).  The 
article  need  not  be  defective  in  all  three  respects,  as  a  conviction 
may  be  supported  on  proof  of  deficiency  in  nature  or  in  substance 
or  in  quality  (n). 

38.  If  a  statutory  standard  of  quality  has  been  fixed  for  standard  of 
an  article,  e.g.,  milk  and  cream  (o),  the  article  sold  must  not  be  purity, 
inferior  to  such  standard ;  and  ii  the  article  demanded  has  some 
recognised  standard  of  composition  or  quality,  such  as  drugs 
contained  in  the  British  Pharmacopoeia,  the  article  sold  must 
come  up  to  that  standard  (p),  unless,  in  the  case  of  drugs, 
the  court  is  satisfied  that  there  is  a  recognised  commercial  standard 
for  the  article  which  differs  from  the  standard  prescribed  by  the 
British  Pharmacopoeia  (q).  The  Pharmacopoeia,  however,  should 
not  be  regarded  as  fixing  a  standard  for  any  particular  article, 
unless  it  clearly  states  what  is  the  composition  of  the  article  (r). 
Standards  have  been  fixed  for  butter  and  milk,  and  to  some  extent 
for  spirits  (s). 

Where  the  article  has  no  statutory  or  recognised  standard,  the 
court  must  fix  its  own  standard  upon  the  evidence  before  it  (0, 

of  water  to  milk,  unless  the  court  finds  that  after  the  addition  the  milk  was 
still  of  exceptionally  good  quality  {Banks  v.  Wooler  (1900),  64  J.  P.  245). 

{I)  Well  V.  KnigU  (1877),  2  Q.  B.  D.  530 ;  Fashler  v.  Stevenitt  (1876),  41  J.  P. 
136;  Goulder  v.  Book,  Bent  v.  Ormerod,  [1901]  2  K.  B.  290;  Wolfenden  v. 
McCuUoch  (1905),  69  J.  P.  228. 

(m)  B.  V.  Field,  Ex  parte  White  (1895),  64  L.  J.  (m.  c.)  158  ;  Shortt  v.  Bolin- 
son  (1899),  63  J.  P.  295. 

(n)  Sale  of  Pood  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Yict.  c.  30), 
s.  2. 

(o)  Under  the  above  provision  a  man  may  be  convicted  for  selling  a  natural 
production  in  the  state  in  which  he  gets  it,  e.g.,  a  farmer  may  be  convicted 
under  the  section  for  selling  milk  deficient  in  fat,  though  in  fact  the  milk  sold 
was  in  the  same  state  as  it  came  from  the  cow  ;  see  Smithies  v.  Bridge,  [1902] 
2  K.  B.  13,  and  other  cases  referred  to  at  p.  65,  post.  Por  the  sale  of  milk  and 
cream  and  cases  relating  thereto,  see  p.  63,  post.  For  the  sale  of  butter,  cheese, 
and  margarine,  see  p.  53,  post. 

{p)  White  V.  Bywater  (1887),  19  Q.  B.  D.  582  (tincture  of  opium  rot  prepared 
according  to  the  standard  of  the  British  Pharmacopoeia) ;  Dickins  v.  Banderson, 
[1901]  1  K.  B.  437  (mercury  ointment  not  so  prepared).  "If  a  drug  is  to  be 
found  in  the  Pharmacopoeia  and  if  that  drug  is  asked  for,  that  drug  must  be 
supplied  ;  and  if  it  is  not  sold  with  the  ingredients  and  in  the  proportions 
prescribed  by  the  Pharmacopoeia  there  is  at  least  prima  facie  evidence  that  what 
is  sold  is  not  of  the  nature,  substance,  and  quality  which  was  demanded"  {ihid., 
per  Phillimore,  J.,  at  p.  442) ;  see,  also,  Bundy  v.  Lewis  (1908),  99  L.  T.  833. 

{q)  Boots,  Cash  and  Dispensing  Chemists,  Ltd.  v.  Coiuling  (1903),  67  J.  P.  195 
(soap  liniment). 

(r)  See  Hudson  y.  Bridge  (1903),  67  J.  P.  186,  where  the  British  Pharmacopoeia 
was  held  not  to  fix  a  standard  for  vinegar  of  squills  by  reason  of  its  giving  a 
recipe  for  making  that  article. 

is)  See  pp.  54,  64 ,  67,  post. 

[t)  Wilson  and  McPhee  v.  Wilson  (1903),  68  J.  P.  175,  where  "old  brandy" 
containing  65  per  cent,  of  spirit  not  derived  from  grapes  was  held  not  to  be 
"brandy";  Pashler  y.  Steuenitt  {1S16),  4:1J.  P.  136,  where  "gin"  44  degrees 
under  proof  was  held  not  to  be  gin;  Bolerts  v.  Leeming  (1905),  69  J.  P. 
417. 
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Food  and  Drugs. 


Sect.  6.      bearing  in  mind  that  in  such  cases  no  offence  is  committed  by 
Offences  and  selling  a  genuine  article  that  is  of  a  low  quality,  unless  there  is 
Defences,    fraud  on  the  part  of  the  seller  (a).  ' 

39.  No  offence  is  committed  (b) — 

(1)  Where  any  matter  or  ingredient  not  injurious  to  health  has 
been  added  to  the  food  or  drug  because  the  same  is  required  for  the 
production  or  preparation  thereof  as  an  article  of  commerce,  in  a 
state  fit  for  carriage  or  consumption,  and  not  fraudulently  to 
increase  the  bulk,  weight,  or  measure  of  the  food  or  drug,  nor  conceal 
the  inferior  quality  thereof  (c).  , 

(2)  Where  the  food  or  drug  is  a  proprietary  medicine,  or  is  the 
subject  of  a  patent  in  force,  and  is  supplied  iji  the  state  required  by 
the  specification  of  the  patent  (d). 

(3)  Where  the  food  or  drug  is  compounded  as  in  the  Act 
mentioned  (e). 

(4)  Where  the  food  or  drug  is  unavoidably  mixed  with  some 
extraneous  matter  in  the  process  of  collection  or  preparation  (/). 
Whether  the  admixture  was  or  was  not  unavoidable  is  a  question  to  be 
determined  on  the  evidence  in  each  case ;  the  onus  of  proof  is  upon 
the  defendant,  who  can  discharge  it  only  by  showing  that  all 
reasonable  care  was  taken  to  prevent  the  access  of  a  foreip;n 
ingredient,  but  it  is  prima  facie  proof  of  adulteration  that  the 


Exceptions. 

Necessary 
and  harmless 
additions. 


Proprietary 
medicines. 


Compounded 
articles. 

Unavoidable 
mixture. 


(a)  Hoijle  Y.  Hitchman  (1879),  4  Q.  B.  D.  233,  yer  Lush,  J.,  at  p.  240;  Mm^ton 
V.  Green  (1881),  4  Couper,  457  ;  and  see  cases  cited  in  note  {i),  p.  20,  ante.  It 
has  been  held  an  offence  under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Yict.  c.  63),  s.  6,  to  mix  milk  with  butter  in  order  to  increase  the  weight  of  the 
substance  sold  as  butter,  since  by  reason  of  the  added  milk  the  butter  is  not 
a  genuine  article  but  a  spurious  compound  {Pearks,  Gunston,  and  Tee,  Ltd.  v. 
Knight,  Same  v.  Van  Tromp,  [1901]  2  K.  B.  825 ;  and  see  p.  53,  post).  Where 
an  article  has  no  statutory  or  recognised  standard,  a  complaint  charging  an 
offence  under  s.  6  should  set  out  specifically  the  loss  sustained  by  the  purchaser 
and  the  noxious  effects  of  the  alleged  adulteration  {Wilson  v.  M'Cutcheon 
(1902),  4  Adam,  34  (marmalade),  a  Scottish  case).  In  Smith  v.  Wisden  (1901), 
66  J.  P.  150,  it  was  held  that  it  was  not  an  offence  to  sell  marmalade 
containing  13  per  cent,  of  glucose,  which  was  not  injurious  to  health,  and 
had  not  been  added  fraudulently,  but  only  to  prevent  fermentation  and 
crystallisation . 

(//)  It  is  for  the  defendant  to  prove  that  he  comes  within  any  one  of  the 
exceptions  (Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  24) ;  see 
p.  32,  post. 

(c)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  6  (1).  With 
respect  to  the  addition  of  water  to  spirits,  see  p.  67,  post. 

{d)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  6  (2).  The  effect 
of  this  exception  is  to  exclude  proprietary  medicines  from  the  operation  of  the 
Sale  of  Food  and  Drugs  Acts,  for  an  enumeration  of  which  see  note  (&),  p.  3, 
ante.  For  the  liability  of  the  seller  of  such  a  medicine  to  a  prosecution  under 
the  Merchandise  Marks  Act,  1887  (50  &  51  Yict.  c.  28),  s.  2,  see  title  Trade 
Mahks.    And  as  to  the  sale  of  medicines,  see  title  Medicine  and  Pharmacy. 

(c)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  6  (3).  This  excep- 
tion is  superfluous,  for  if  the  food  or  drug  is  "composed  of  ingredients  in 
accordance  with  the  demand  of  the  purchaser"  (see  ibid.,  s.  7,  which  is  the 
only  section  containing  any  reference  to  compounded  articles  of  food  or  drugs, 
and  p.  23,  post),  the  article  would  clearly  be  of  the  nature,  substance,  and 
quality  of  the  article  demanded,  and  therefore  no  case  could  arise  for  a  prosecu- 
tion under  s.  6 ;  see  BeardsUy  v.  Walton  &  Co.,  [1900]  2  Q.  B.  I, per  Channell,  J., 
at  p.  4,  and  note  (r)  on  p.  17,  ante. 

(/)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  6(4). 
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extraneous  matter  is  present  in  a  larger  proportion  than  is  ordinarily 
found  in  the  commercial  article  (g). 


Sect.  6. 

Offences  and 
Defences. 


Sub-Sect.  3. — Abstraction. 


40.  No  person  may,  with  the  intent  that  the  same  may  be  sold  injurious 
in  its  altered  state  without  notice,  abstract  from  an  article  of  food  abstraction, 
any  part  of  it  so  as  to  affect  injuriously  its  quality,  substance, 
or  nature,  nor  sell  any  article  so  altered  without  making  dis- 
closure of  the  alteration  {li).  Knowledge  of  the  alteration  is 
not  necessary  in  order  to  support  a  conviction  of  the  seller  (i), 
though  in  proceedings  for  abstraction  against  a  person  who 
was  not  the  actual  seller  the  evidence  must  suffice  to  raise  a  pre- 
sumption that  the  abstractor  contemplated  the  sale  of  the  altered 
article.  A  bare  notice  of  admixture  will  be  no  defence,  but  a  notice 
or  label  clearly  disclosing  the  nature  of  the  alteration  will  protect 
the  defendant,  provided  that  the  attention  of  the  purchaser  is  called 
to  it  at  the  time  of  sale  (k). 

A  special  contract  between  seller  and  purchaser  as  to  a  reduction 
in  price  in  respect  of  any  deficiency  in  quality  affords  no  defence  (/). 


41.  It  is  an  offence  to  sell  any  compound  article  of  food  or  Compounded 
compounded  drug  which  is  not  composed  of  ingredients  in  accord-  articles, 
ance  with  the  demand  of  the  purchaser  (?7i). 


[g)  See  Warnock  v.  Johnstone  (1881),  4  Couper,  509  ;  Shortt  v.  Bohinson 
(1899),  63  J.  P.  295  ;  and  Goulder  v.  Booh,  Bent  v.  Ormerod,  [1901]  2  K.  B.  290. 
In  order  to  support  a  conviction,  however,  the  justices  must  find  that  the 
addition  was  not  unavoidable  {Bosomiuorth  v.  Bridge  (1892),  36  Sol.  Jo.  594). 

Qh)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  9.  This  section 
was  specially  aimed  at  the  removal  of  cream  from  milk,  as  to  which  see  p.  65, 
post.  The  penalty  is  the  same  as  for  an  offence  against  s.  6  of  the  same  Act ; 
see  p.  18,  ante. 

(i)  Painy.  Boughtiuood  (1890),  24  Q.  B.  D.  353;  Dykey.  Gower,  [1892]  1  Q.  B. 
220;  Morris  v.  Corhett  (1892),  56  J.  P.  649. 

{k)  In  Spiers  and  Pond  v.  Bennett,  [1896]  2  Q,  B.  65,  the  following  notice,  to 
which  the  attention  of  the  purchaser  was  directed,  was  held  sufficient : — ' '  Milk. 
Note.  Spiers  &  Pond,  Ltd.,  purchase  all  milk  sold  by  them  under  a  warranty 
of  its  purity  and  genuine  quality,  and  take  all  possible  precautions  to  ensure  its 
supply  to  their  customers  in  proper  condition,  but  they  are  unable  to  guarantee 
it  as  either  new,  pure,  or  with  all  its  cream,  and  (to  meet  the  requirements  of 
the  Sale  of  Pood  and  Drugs  Act)  do  not  therefore  sell  it  as  such."  For  other 
cases  as  to  what  is  sufficient  disclosure,  see  Jones  v.  Davies  (1893),  57  J.  P.  808  ; 
Piatt  V.  Tyler,  Wright  v.  Tyler  (1894),  58  J.  P.  71 ;  compare  Petchey  v.  Taylor 
(1898),  62  J.  P.  360;  Attjield  v.  Tyler  {1893),  57  J.  P.  357;  Star  Tea  Co.  v. 
Neale  (1909),  73  J.  P.  511.  The  question  whether  there  has  been  a  sufficient 
disclosure  of  the  alteration  is  one  of  fact  for  the  justices,  and  if  there  is 
evidence  on  which  they  can  come  to  a  decision,  the  High  Court  will  not 
disturb  it.  As  to  labels,  see,  further,  p.  24,  post. 
■   {1}  Fecitt  V.  Walsh,  [1891]  2  Q.  B.  304. 

(m)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  7.  The  penalty 
is  the  same  as  for  an  offence  against  s.  6  of  the  same  Act ;  see  p.  18,  ante. 
Proceedings  in  respect  of  compound  food  or  compounded  drugs  may  also  be 
taken  under  s.  6  {Dickins  v.  Banderson,  [1901]  1  K.  B.  437  ;  Beardsley  v.  Walton 
&  Co.,  [1900]  2  Q.  B.  1).  S.  7  seems  to  be  largely,  if  not  entirely,  redundant, 
for  it  is  difficult  to  imagine  a  case  where  the  sale  of  an  article  which  does  not 
contain  the  demanded  ingredients  will  not  fall  within  the  scope  of  s.  6.  The 
provision  is,  perhaps,  intended  more  specifically  to  cover  the  sale  of  such 


Sub-Sect.  4. — Compounded  Articles. 
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Food  and  Dhugs. 


Sect.  6. 

Offences  and 
Defences. 

Notice  by 
means  of 
label. 


No  protection 
if  fraud. 


Contents  of 
label. 


Sub-Sect.  5. — LaMs 

42.  In  certain  cases  a  seller  may  protect  himself  against 
liability  {n),  since  no  person  is  guilty  of  an  offence  in  respect  of  the 
sale  of  an  article  of  food  or  a  drug  mixed  with  any  matter  or 
ingredient  not  injurious  to  health,  and  not  intended  fraudulently  to 
increase  its  bulk,  weight,  or  measure,  or  conceal  its  inferior  quality, 
if  at  the  time  of  delivering  such  article  of  food  or  drug  he  supplies 
to  the  person  receiving  the  same  a  notice,  by  a  label  distinctly  and 
legibly  written  or  printed  on  or  with  the  article  of  food  or  drug,  to 
the  effect  that  the  same  is  mixed  (o).  The  label  must  be  so  written 
or  printed  that  the  notice  of  mixture  given  thereby  is  not  obscured 
by  other  matter  on  the  label  (^),  though  it  is  not  necessary  that  no 
other  matter  shall  appear  on  the  label  [q). 

43.  The  justices  must  decide  in  every  case  whether  the  admix- 
ture has  been  made  fraudulently,  and  once  they  have  rightly,  on 
the  evidence,  found  fraud,  a  label  cannot  protect  the  seller  (r).  It  is 
no  defence  for  him  to  say  that  he  sold  the  article  just  as  he  had 
received  it  from  the  manufacturers  (s).  But  where  there  is  no 
fraud,  and  the  label  complies  with  the  statutory  requirements,  there 
is  no  need  for  the  seller  expressly  to  call  the  attention  of  the 
purchaser  to  the  label  {t),  though  it  may  be  that  in  certain  circum- 
stances an  omission  to  do  so  will  raise  a  presumption  of  fraud  which 
a  seller  may  have  difficulty  in  rebutting. 

44.  It  is  not  necessary  that  the  label  should  state  with  what, 
or  to  what  extent,  the  article  of  food  or  drug  has  been  mixed ;  only 
a  bare  statement  that  the  substance  is  a  mixture  is  required,  but 
it  will  be  prudent  that  the  statement  should  be  so  framed  as 
clearly  to  bring  home  to  the  mind  of  a  purchaser  the  fact  of 
admixture  {u). 

articles  of  food  as  are  sold  under  a  recognised  recipe  or  formula,  and  tlie  dis- 
pensing of  medical  prescriptions;  see  also  the  Pharmacy  Act,  1868  (31  &  32 
Yict.  c.  121),  s.  15,  and  title  Medicine  and  Pharmacy. 

[n)  That  is,  to  proceedings  under  the  Sale  of  Pood  and  Drugs  Act,  1875  (38 
&  39  Yict.  c.  63),  ss.  6  or  7.  The  protection  does  not  extend  to  proceedings 
under  s.  3  (p.  16,  ante)  or  s.  4  of  the  same  Act  (p.  17,  ante).  Care  must  be 
taken  to  distinguish  between  the  protection  afforded  by  a  label  in  a  case  of 
innocent  admixture  and  the  notice  that  must  be  given  to  a  purchaser  of  the 
true  nature  of  the  article  sold  in  order  to  prevent  the  sale  being  to  the  prejudice 
of  the  purchaser  within  the  meaning  of  s.  6,  which  notice  may  be  given  in 
various  ways  ;  see  p.  19,  ante. 

(o)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  8.  A  label  js 
only  a  protection  in  the  absence  of  fraud  [Otter  v.  Edgley  (1893),  57  J.  P.  457 ; 
Jones  V.  Jones  (1894),  58  J.  P.  653  ;  Star  Tea  Co.  v.  Neale  (1909),  73  J.  P.  511). 

[p)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  12.  Nothing 
in  this  section  is  to  hinder  or  affect  the  use  of  any  registered  trade  mark 
or  of  any  label  which  was  continuously  in  use  for  at  least  seven  years  before 
1st  January,  1900;  but  no  trade  mark  can  be  registered  which  purports  to 
describe  a  mixture  unless  it  complies  with  the  requirements  of  this  section. 

[q]  Compare  iMd.,  s.  6  (2),  as  to  a  label  on  margarine  or  margarine  cheese  ; 
and  see  pp.  56,  57,  'post. 

(r)  Liddiard  v.  Reece  (1878),  44  J.  P.  233  ;  and  see  cases  cited  in  note  (o),, 
supra. 

{s)  Harder  v.  Meddings  (1880),  44  J.  P.  234,  per  LuSH,  J. 
(t)  Jones  V.  Jones,  supra. 

[u)  See  Pope  v.  Tearlt  (1874),  L.  E.  9  C.  P.  499.    In  Hayes  v.  Rule  (1902),  87 
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45.  It  is  a  distinj3t  offence  for  a  person  wilfully  to  give  a  label 
with  any  article  sold  by  him  which  falsely  describes  the  article 
sold  (v). 

Sect.  7. — Warranties. 

46.  If  the  defendant  in  any  prosecution  under  the  Act8(iv),  to 
which  such  a  defence  would  be  applicable,  proves  to  the  satisfaction 
of  the  justices  or  court  (1)  that  he  had  purchased  the  article  in 
question  as  the  same  in  nature,  substance,  and  quality  (x),  as 
that  demanded  of  him  by  the  prosecutor  and  with  a  written 
warranty  to  that  effect ;  (2)  that  he  had  no  reason  to  believe  at 
the  time  when  he  sold  it  that  the  article  was  otherwise ;  and  ^3) 
that  he  sold  it  in  the  same  state  as  when  he  purchased  it,  he  is 
entitled  to  be  discharged  from  the  prosecution  (y).  In  a  prosecution 
in  respect  of  margarine,  a  purchase  with  an  invoice  to  the  effect 
that  the  article  was  purchased  as  butter  will  afford  the  same 
protection  as  a  written  warranty  (^). 

47.  Neither  warranty  nor  invoice  will  be  available  as  a  defence 
unless  the  defendant  has,  within  seven  days  after  service  of  the 
summons,  sent  to  the  purchaser  a  copy  of  the  warranty  or  invoice 
with  a  written  notice  stating  that  he  intends  to  rely  on  the  warranty 
or  invoice,  and  specifying  the  name  and  address  of  the  person  from 
whom  he  received  it,  and  unless  he  has  also  sent  a  like  notice  of  his 
intention  to  such  person  (a).  If  the  warranty  or  invoice  was  given 
by  a  persoil  resident  outside  the  United  Kingdom,  it  cannot  be  used 

L.  T.  133,  a  notice  on  the  wrapper  that  "  all  butter  sold  here  is  milk-blended 
butter  "  was  held  sufficient  to  protect  the  seller.  In  Fearks,  Gunston ,  and  Tee,  Ltd. 
V.  Houghton,  [1902]  1  K.  B.  889,  a  notice  printed  on  an  inner  label  which  was 
covered  with  an  opaque  wrapper  was  held  insufficient. 

{v)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  21.  The 
penalty  is  the  same  as  for  an  offence  against  ihid.,  s.  6  ;  see  p.  18,  ante. 

{iv)  For  an  enumeration  of  these  Acts,  see  note  (&),  p.  3,  ante.  The 
warranty  must  be  from  the  immediate  seller  to  the  actual  seller  {Hargreaves  v. 
Spackman  (1907),  72  J.  P.  52,  though  Channels,  J.,  in  that  case  said  that 
possibly  a  transfer  in  writing  of  the  benefit  of  a  warranty  might  be  sufficient  to 
satisfy  the  statute).    As  to  proceedings,  see  p.  29,  post. 

{x)  For  the  meaning  of  this  expression,  see  pp.  18  et  seq.,  ante. 

[y)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  25.  This 
section  affords  no  defence  to  a  charge  of  importing  adulterated  butter  under 
the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (1)  (b). 

(z)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  7 ;  and  see  p.  62,  po6L 

(a)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  20  (1).  Where 
an  original  warranty  has  beea  indorsed  with  a  supplementary  warranty,  the 
notice  is  not  necessarily  bad  because  it  mentions  the  supplementary  warranty 
only  {Farthing  v.  Farkinson  (1904),  68  J.  P.  353).  The  exact  words  of  the 
warranty  need  not  be  set  out,  provided  its  terms  be  clearly  stated  {Irving  v. 
Callow  Fark  Fairy  Co.,  Bacon  v.  Same  (1902),  66  J.  P.  804).  Although  the 
defence  of  warranty  is  expressed  to  be  applicable  "  in  any  proceeding"  under 
the  Sale  of  Food  and  Drugs  Acts,  it  is  obvious  that  so  wide  an  expression  must 
be  subject  to  some  limitation,  and  probably  the  true  test  is  found  in  the  terms 
of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  25,  supra, 
and  that  the  defence  can  be  raised  only  where  there  has  been  a  sale  to  a 
purchaser  who  asked  for  an  article  of  a  particular  nature,  substance,  and  quality. 
It  is  clear  that  a  warranty  would  form  no  defence  to  a  prosecution  for  refusing 
to  sell  to  an  officer  under  s.  17  of  the  same  Act,  or  for  refusing  to  give  milk  for 
analysis  under  the  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43 
Yict.  c.  30),  s.  4,  or  for  any  offence  created  by  the  Sale  of  Food  and  Drugs  Act, 
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Sect.  7.     as  a  defence  unless  the  defendant  further  proves  that  he  had  taken 
Warranties,  reasonable  steps  to  ascertain,  and  did,  in  fact,  beHeve  in,  the 
accuracy  of  the  statement  contained  in  the  warranty  or  invoice  (h). 

What  48.  In  determining  whether  or  not  a  document  amounts  to  a 

amounts  to  written  warranty,  the  ordinary  rules  of  law  with  regard  to 
warranties  are  applicable  (c).  Thus,  a  warranty  given  after  the 
contract  of  sale  has  been  completed  may  be  void  for  lack  of  con- 
sideration to  support  it  (d),  and  so  incapable  of  being  relied  on  (e)  ; 
but  a  warranty  is  not  open  to  objection  on  the  ground  that  it  relates 
to  goods  not  in  existence  when  it  was  given  (/),  and  it  may  thus 
extend  to  and  be  relied  on  in  connection  with  future  delivery  of 
goods  under  a  contract  (g),  always  provided  that  there  is  something 
in  writing  to  establish  a  connection  between  the  article  subsequently 
supplied  and  the  warranty  {h) :  the  contract  itself  may  supply  the 
necessary  written  connection  (i). 


1875  (38  &  39  Yict.  c.  63),  s.  27  ;  and  in  view  of  the  provisions  of  s.  5  of  the 
same  Act  it  is  difficult  to  see  what  object  there  could  be  in  applying  a  warranty 
defence  to  cases  arising  under  ss.  3  and  4  of  that  Act.  The  Margarine  Act,  1887 
(50  &  51  Vict.  c.  29),  as  amended  by  the  Butter  and  Margarine  Act,  1907  (7 
Edw.  7,  c.  21),  contains  a  distinct  warranty  section  (see  p.  62,  post),  and  most, 
it'  not  all,  of  the  offences  created  by  the  Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  appear  to  be  quite  outside  the  scope  of  a  warranty. 
Indeed,  it  would  seem  that  the  defence  of  a  warranty  can  be  raised  properly 
onlv  as  a  defence  to  prosecutions  under  the  Sale  of  Food  and  Drugs  Act,  1875 
(38" &  39  Vict.  c.  63),  ss.  6,  7,  the  Margarine  Act,  1887  (50  &  51  'Vict.  c.  29), 
s.  7,  and,  perhaps,  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51), 
s.  8.  In  Elliot  V.  Pilcher,  [1901]  2  K.  B.  817,  Bigham,  J.,  expressed  an  opinion 
that  the  defence  did  not  apply  to  prosecutions  under  the  Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  ss.  3,  4,  and  9.  A  defendant  who  successfully 
raises  the  defence  of  a  warranty  or  invoice,  and  is  accordingly  discharged  from 
the  prosecution,  cannot  be  ordered  to  pay  the  costs  incurred  by  the  prose- 
cutor. The  last  sentences  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  25,  and  the  Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  s.  7,  though 
they  have  not  been  expressly  repealed,  are  rendered  inoperative  by  the  Sale  of 
Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  20,  which  requires  notice  of 
the  defence  to  be  given  as  a  condition  precedent  to  the  defence  being  raised. 
(6)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  A^ict.  c.  51),  s.  20  (3). 

(c)  For  these  in  detail,  see  titles  Contract,  Vol.  VII.,  pp.  421,  435 ;  Sale  of 
Goods. 

(d)  See  Roscorla  v.  TJwmas  (1842),  3  Q.  B.  234. 

(e)  See  p.  28,  j^ost. 

If)  See  Watts  v.  Stevens,  [1906]  2  K.  B.  323,  where  the  doubt  on  this  point 
•expressed  by  Darling,  J.,  in  Bohertson  y.  Harris,  [1900]  2  Q,.  B.  117,  was 
explained  and  removed. 

(g)  Ibid.;  and  see  Farmers^  Co.  v.  Stevenson  (1890),  55  J.  P.  407. 

(ji)  Ibid.  The  cases  as  to  the  necessity  of  the  connecting  link  between  the 
warranty  and  the  particular  goods  supplied  being  in  writing  are  somewhat 
difficult  to  reconcile.  There  is  no  difference  as  to  a  connection  being  necessary, 
and,  as  Watts  v.  Stevens,  supra,  was  decided  after  a  very  full  consideration  of  all 
the  authorities,  and  has  been  mentioned  with  approval,  though  distinguished, 
in  Evans  v.  Weatheritt,  [1907]  2  K.  B.  80,  it  may  be  taken  that  the  law  is 
that  there  must  be  some  writing  connecting  the  particular  consignment  with 
the  warranty,  but  such  connection  may  be  found  in  the  contract  or  warranty 
itself  (see  on  this  point :  Harris  v.  May  {18S3),  12  Q.  B.  D.  97 ;  Laidlaw  v.  Wilson, 
[1894]  1  Q.  B.  74 ;  and  Robertson  v.  Harris,  supra,  and  that  the  contrary  decision 
in  Elliot  V.  Pilcher,  supra,  and,  perhaps,  in  Bacon  v.  Gallow  Park  Dairy  Co. 
(1902),  87  L.  T.  70,  71,  cannot  now  be  regarded  as  good  law). 

{i)  In  Evans  v.  Weatheritt,  supra,  a  dairyman  agreed  to  purchase  from  a 


Part  II. — Adulteration. 


27 


The  warranty  need  not  be  a  separate  document ;  if  there  was  a     Sect.  7. 
contract  in  writing  the  terms  of  the  contract  may  supply  the  Warranties, 
warranty,  and  where  goods  are  sold  by  description  the  buyer  is 
entitled  to  treat  that  description  as  a  warranty  that  the  goods  are  of 
the  quality  described  0"). 

49.  An  invoice  may  amount  to  a  warranty,  as  where  it  con-  invoice, 
tains  a  statement  that  the  article  delivered  is  guaranteed  pure,  pro- 
vided it  can  be  regarded  as  the  actual  contract  of  sale  (k),  and  so 

may  a  label  attached  to  the  article,  if  clearly  intended  and  legally 
operative  as  a  warranty  (l). 

50.  It  is  not  sufficient  merely  to  brand  the  article  delivered  with  Branded 
words  denoting  that  it  is  warranted  pure  or  to  that  effect ;  the  goods  ^* 
must  be  sold  with  a  warranty  (m)  ;  but  a  verbal  contract  to  give  a 
warranty,  made  at  the  time  of  sale,  may  be  perfected  by  a  written 
warranty  given  between  the  time  of  the  contract  of  sale  and  the 
delivery  of  the  goods  {n). 

51.  The  warranty  must  be  given  to  the  person  relying  on  it  (o),  Sale  by 
but  a  defendant  who  is  a  servant  of  the  person  who  purchased  servants. 


company  during  twelve  months  the  whole  of  the  milk  required  for  his  dairy, 
and  the  contract  contained  a  warranty  by  the  company  that  all  the  milk 
supplied  thereunder  should  be  pure.  It  was  held  that  the  contract,  expressly 
applying  the  warranty  to  all  milk  sold  thereunder,  was  sufficient  evidence  in 
writing  to  connect  the  particular  consignment  in  question  with  the.  warranty  ; 
see  also  Draper  v.  Newnham  (1910),  74  J.  P.  124,  where  the  connection  was  held 
to  be  in  the  warranty.  In  Bees  v.  Davis  (1908),  72  J.  P.  375,  a  farmer  under  a 
warranty  supplied  milk  to  a  wholesale  dealer,  who  resold  to  a  retailer  under 
a  contract  for  the  supply  of  the  milk  as  received  from  the  farmer.  The  retailer, 
as  agent  for  his  vendor,  received  the  milk  at  the  railway  station,  where  there 
was  attached  to  the  churn  a  label,  addressed  to  the  wholesale  dealer,  which 
said  "  warranted  pure  new  and  unskimmed  milk."  It  was  held  that  the  label 
constituted  a  sufficient  connection  between  the  particular  milk  and  the  warranty 
in  the  retailer's  contract,  and  that  the  latter  was  protected  by  such  warranty ; 
see,  also,  Lewis  v.  Weatheritt  (1909),  73  J.  P.  164. 

(.;■)  Sale  of  G-oods  Act,  1893  (57  &  58  Yict.  c.  71),  ss.  11  (1),  13.  In  Wilson  v. 
Playle  (1903),  67  J.  P.  263,  a  contract  "I  agree  to  sell,  but  without  accepting 
any  responsibility  after  delivery,  about  54  Imperial  gallons  of  pure  milk  every 
day  ' '  was  held  to  be  a  good  warranty.  It  was  held  in  Laidlaw  v.  Wilson,  [1894] 
1  Q.  B.  74,  that  a  written  contract  for  the  sale  of  "  three  tons  Kil vert's  pure 
lard  for  delivery  to  end  of  January"  was  a  warranty,  and  that  the  word 

warranted  "  need  not  be  actually  used  ;  and  in  Bohertson  v.  Harris,  [1900]  2 
Q.  B.  117,  a  contract  to  sell  a  fixed  number  of  gallons  of  milk  weekly,  "  to  be 
pure  new  milk,"  was  held  to  be  a  warranty,  though  on  another  point  the 
defence  failed.  It  is  submitted  that  so  far  as  such  cases  as  Rook  v.  Hopley  (1878), 
3  Ex.  D.  209,  and  Harris  v.  May  (1883),  12  Q.  B.  D.  97,  decided  that  there  was 
no  warranty,  they  are  not  now  good  law. 

(^')  Hawkins  Y.  Williams  (1895),  59  J.  P.  325,  533. 

[l)  Irving  v.  Call(yw  Park  Dairy  Co.,  Bacon  v.  Same  (1902),  66  J.  P.  804  ;  but 
a  label  cannot  be  a  warranty  under  the  Acts  if  there  was  no  antecedent  con- 
tract, verbal  or  written  or  implied,  that  a  warranty  should  be  given  {lorns  v. 
Van  Tromp{189o),  59  J.  P.  246.  Compare,  contra,  Lindsay,  y.  Book  (1894),  58 
J.  P.  735,  which  must  now  be  regarded  as  of  doubtful  authority. 

(m)  Elder  v.  Smithson  (1893),  57  J.  P.  809. 

(n)  Watts  V.  Stevens,  [1906]  2  K.  B.  323.  A  contract  to  give  a  written 
warranty  need  not  be  in  writing  {Irving  v.  Calloiu  Park  Dairy  Co.,  Bacon  v. 
Same,  supra). 

(o)  Hargreaves  v.  Spackman  (1907),  72  J.  P.  52,  where  a  warranty  given  by  A, 
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the  article  under  a  warranty  or  invoice  may  rely  on  the  defence 
of  warranty  and  invoice  in  the  same  way,  and  subject  to  the  same 
conditions,  as  his  employer  or  master  could  have  done  had  he  been 
the  defendant,  provided  that  the  servant  satisfies  the  court  that 
he  had  no  reason  to  believe  that  the  article  was  otherwise  than  that 
demanded  by  the  prosecutor  (p). 

52.  The  case  of  successive  warranties,  however,  does  not  fall 
within  the  provisions  of  the  Acts  ;  thus,  if  A.  sells  to  B.  with  a 
warranty,  and  B.  re-sells  to  C.  with  a  like  warranty,  though  C,  on 
being  prosecuted  for  adulteration,  rely  successfully  on  the  warranty 
from  B.,  B.  on  being  prosecuted  for  giving  a  false  warranty  cannot 
plead  the  warranty  he  received  from  A.  (^). 

53.  Any  addition  to  or  subtraction  from  the  article,  even  if 
harmless,  will  prevent  the  defence  of  warranty  applying  (?•) :  when 
a  warranty  is  relied  on,  the  defendant,  must  show  that  the  article 
was  exactly  as  when  purchased  (s). 

54.  The  person  by  whom  a  warranty  or  invoice  is  alleged  to 
have  been  given  may  appear  at  the  hearing  of  the  summons,  and 
may  give  evidence ,;  and  the  court  may  adjourn  the  hearing  to 
enable  him  to  do  so  (0- 

55.  Where  a  defendant  has  successfully  pleaded  a  warranty^ 
proceedings  may  be  taken  against  the  person  who  gave  the  warranty 
relied  on.  for  the  offence  of  giving  a  false  warranty,  since  every 
person  who,  in  respect  of  an  article  of  food  or  drug  sold  by  him,  as 
principal  or  agent,  gives  to  the  purchaser  a  false  warranty  in 
writing  is  liable  on  summary  conviction  to  a  fine  not  exceeding  £20 
for  the  first  offence,  £50  for  the  second  offence,  and  £100  for  any 
subsequent  offence,  or  in  certain  cases  to  imprisonment  (u),  unless 
he  proves  to  the  satisfaction  of  the  court  that  when  he  gave  the 
warranty  he  had  reason  to  believe  that  the  statements  or  descrip- 
tions contained  therein  were  true  (v).  Such  a  prosecution  is,  of 
course,  not  necessarily  dependent  upon  previous  proceedings  against 
the  retailer,  but,  where  there  have  been  such  proceedings,  and  the 


to  B.,  who  resold  to  0,  without  a  warranty,  was  held  not  to  protect  C.  In 
order  to  raise  the  defence  given  by  the  Sale  of  Food  and  Drugs  Act,  1875 
(J38  &  39  Vict.  c.  63),  s.  25,  the  purchaser  must  get  a  warranty  from  his  vendor, 
and  he  must  get  it  in  writing  "  {ibid.,  per  Channell,  J.,  at  p.  53). 

( j>)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s._  20  (4),  super- 
seding Hotchin  v.  Hindmarsh,  [1891]  2  Q.  B.  181,  so  far  as  it  held  that  a 
warranty  given  to  a  master  did  not  protect  his  servant. 

{q)  Manners  v.  Tyler,  [1902]  1  K  B.  901. 

(r)  See  Jones  v.  Bertram  (1894),  58  J.  P.  116  ;  Hotchin  v.  Hindmarsli^ 
supra. 

(s)  Henneii  v.  Long  (1904),  68  J.  P.  237,  w^here  the  defendant  had  added  a 
small  quantity  of  preservative  to  milk.  And  see  Sanders  v.  Sadler  (1906),  71 
J.  P.  3,  as  to  when  a  purchase  is  completed. 

{t)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  20  (2). 

lu)  See  p.  33,  post. 

(v)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  20  (6),  and  see 
ibid.,  s.  17.  The  case  of  Derby sldre  v.  Hoidiston,  [1897]  1  Q.  B.  772,  is  not  now 
effective.  See  Oatley  v.  Lemon  (1905),  69  J.  P.  163,  as  to  when  a  defendant 
discharges  the  onus  of  proof. 
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defendant  has  been  discharged,  the  subsequent  proceedings  against 

the  warrantor  may  be  taken  either  before  the  court  of  the  place  Warranties. 

where  the  article  was  purchased  for  analysis  or  of  the  place  where 

the  warranty  was  given  (w),  subject  to  the  qualification  that  the 

proceedings  cannot  be  taken  before  the  court  of  the  place  where  the 

article  was  purchased  for  analysis  unless  the  warranty  was  given 

to  the  person  from  whom  the  article  was  so  purchased  {x). 

Proceedings  against  the  original  vendor  for  giving  a   false  Time  limit, 
warranty  must  be  commenced  within  six  months  from  the  date  of 
the  warranty  (a). 

56.  Every  person  who  wilfully  applies  to  an  article  of  food  or 
a  drug,  in  any  proceedings  under  the  Acts,  a  certificate  or  warranty 
given  in  relation  to  any  other  article  or  drug,  commits  an  offence 
against  the  Acts  which  may  render  him  liable  to  a  penalty  not 
exceeding  d620  for  a  first  offence,  505O  for  a  second  offence,  and 
dBlOO  on  a  third  or  subsequent  offence,  or  in  certain  cases  to 
imprisonment  (b). 

Sect.  8. — Proceedings  against  Offenders. 

57.  Any  private  purchaser  of  an  article  of  food  or  a  drug  may 
take  proceedings  against  an  offender  (c),  and  any  person  who  has 
purchased  or  procured  a  sample  for  the  purpose  of  submitting  the 
same  for  analysis,  and  has  caused  an  analysis  to  be  made  (cZ),  may 
institute  proceedings  if  he  has  complied  with  the  necessary  pre- 
liminary formalities  (e),  and  has  received  from  the  analyst  a  certificate 
from  which  it  appears  that  an  offence  has  been  committed  (/) . 

58.  The  proceedings  are  for  the  recovery  of  the  appropriate 
penalty  {g),  and  are  subject  to  the  general  provisions  of  the 
Summary  Jurisdiction  Acts  (/i). 

Generally,  the  proceedings  must  be  taken  before  justices  in  petty 

[w)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  20  (5),  which 
got  rid  of  the  effect  of  the  decision  in  R.  v.  Bmith,  [1896]  1  Q.  B.  596. 

[x]  Manners  v.  Tyler,  [1902]  1  K.  B.  901,  and  see  p.  28,  ante. 

[a)  WhitaJcer  v.  Pomfret  Brothers,  [1902]  1  K.  B.  661 ;  Summary  Jurisdiction 
Act,  1848  (11  &  12  Yict.  c.  43),  s.  11 ;  compare  Cooh  v.  White,  [1896]  1  Q.  B.  284. 

(6)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  27  ;  Sale  of  Food 
and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  17  (1),  (2) ;  and  see  p.  33,  post.  As 
to  forgery,  see  title  Criminal  Law  and  Procedure,  Yol.  IX.,  p.  760. 

(c)  Buckler  v.  Wilson,  [1896]  1  Q.  B.  83.  The  person  to  be  prosecuted  is  the 
seller  himself  {Hiett  v.  Ward  (1894),  70  L.  T.  374). 

{d)  When  a  sample  had  been  taken  by  an  officer  of  the  Local  Grovernment 
Board  or  of  Board  of  Agriculture  and  Fisheries,  acting  under  the  Sale  of  Food 
and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  2,  who  had  caused  it  to  be  analysed, 
and  the  result  of  the  analysis  had  been  communicated  to  the  local  authority,  and 
proceedings  had  been  taken  by  an  inspector  of  that  authority,  it  was  held  that 
such  inspector  was  entitled  to  prosecute  {Connor  v.  Butler,  [1902]  2  I.  E.  569). 

(e)  See  p.  14,  ante. 

If)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  20;  and  see 
p.  10,  ante.  Any  person,  even  a  common  informer,  is  entitled  to  take  pro- 
ceedings for  the  offence  of  refusing  to  sell  under  the  Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Yict.  c.  63),  s.  17  {Connor  v.  Butler,  supra;  Kenealy  v. 
O'Keftffe,  [1901]  2  I.  E.  39 ;  Lawler  v.  Egan,  [1901]  2  L  E.  589). 

((/)  As  to  penalties,  see  p.  33,  post. 

(h)  Summary  Jurisdiction.  Act,  1848  (11  &  12  Yict.  c.  43),  and  Summary 
Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  and  Acts  amending  the  same.  See 
title  Magistrates. 
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sessions  having  jurisdiction  in  the  place  where  the  article  of  food 
or  the  drug  sold  was  actually  delivered  to  the  purchaser  {i),  or 
where  the  false  warranty  was  given  (/c). 

59.  Where  an  article  of  food  or  a  drug  has  been  purchased  from 
any  person  for  test  purposes,  any  prosecution  under  the  Acts(0 
in  respect  of  the  sale  thereof  must  be  instituted  before  the 
expiration  of  twenty-eight  days  from  the  time  of  the  purchase  (m). 
A  prosecution  is  instituted  when  the  complaint  is  made  or  the 
information  laid  (n). 

60.  The  summons  issued  upon  the  complaint  or  information 
must  state  particulars  of  the  offence  or  offences  alleged,  and 
also  the  name  of  the  prosecutor  (o) :  a  description  of  him  by 
his  official  title  is  not  sufficient  ( j?).  It  is  for  the  justices  to  decide 
whether  the  particulars  are  sufficient  (q),  and  if  a  defendant  objects 
to  them  as  insufficient  his  proper  course  is  to  ask  for  an  adjourn- 
ment(?').  The  prosecution  must  not  be  in  the  name  of  the  local 
authority,  but  in  that  of  the  officer  or  person  who  caused  the  analysis 
to  be  made  (s). 

Keturn  day.       61.  The  summons  must  not   be  made  returnable  in  less 
than  fourteen  clear  days  (a)  from  the  date  of  service  (Z)).  The 


The 

summons. 


{i)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  20  ;  and  see 
title  OouETS,  YoL  IX.,  pp.  76,  78. 

{k)  R.  V.  Smith,  [1896]  1  Q,.  B.  596;  but,  as  already  stated,  proceedings 
can  be  taken  in  certain  cases  before  a  court  of  the  place  where  the  article  was 
purchased  (see  p.  29,  ante). 

[1)  Por  an  enumeration  of  the  Acts  so  cited,  see  note  (6),  p.  3,  ante. 

(m)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  19  (1).  This 
provision  as  to  time  is  imperative;  see  Dixon  v.  Wells  (1890),  25  Q.  B.  D. 
249.  It  does  not  apply  to  a  prosecution  for  giving  a  false  warranty  [Cook  v. 
White,  [1896]  1  Q.  B.  284,  a  case  under  the  Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879  (42  &  43  Yict.  c.  30),  s.  10,  now  repealed).  A  defendant 
does  not  waive  any  irregularity  in  complying  with  the  i)ro visions  of  the  Sale 
of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c,  51),  s.  19,  by  appearing  under 
protest  in  order  to  raise  the  point ;  all  the  requirements  of  the  section  are 
imperative,  and  non-fulfilment  thereof  cannot  be  afterwards  cured  {Batt  v. 
Mattinson  (1900),  64  J.  P.  615  ;  and  see  Dixon  v.  Wells,  supra,  and  Pearksy 
Gunston,  and  Tee,  Ltd.  v.  Richardson,  [1902]  1  K.  B.  91). 

[n)  Beardsley  v.  Giddings,  [1904]  1  K.  B.  847  ;  Brooks  v.  Bagshaw,  [1904]  2 
K.  B.  798  ;  and  see  R.  v.  Willace  (1797),  1  East,  P.  C.  186.  There  may  be  a 
separate  information  in  respect  of  each  sample  found  to  be  deficient  {Fecitt  v. 
Walsh,  [1891]  2  Q.  B.  304).  The  analyst's  certificate  need  not  be  set  out  in  the 
complaint  or  information  {Wilson  v.  M'Laughlin  (1907),  44  Sc.  L.  E.  469). 

(o)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  53  Yict.  c.  51),  s.  19  (2).  The 
summons  must  be  signed  and  issued  by  the  justice  before  whom  the  complaint 
was  made  (Summary  Jurisdiction  Act,  1848  (11  &  12  Yict.  c.  43),  s.  1 ;  Dixon  y. 
Wells  (1890),  25  Q.  B.  D.  249). 

(p)  Burns  v.  Williamson  (1897),  2  Adam,  308, 

[q)  R.  V.  Wakefield  (1890),  54  J.  P.  148;  Neal  v.  Devenish,  [1894]  1  Q.  B.  544 
(in  this  case  Barnes  v.  Rider  (1892),  57  J.  P.  473,  contra,  was  disapproved). 

(r)  Neal  v.  Devenish,  supra.  An  adjournment  will  seldom  be  necessary  in  an 
ordinary  case,  since  the  analyst's  certificate,  which  must  be  served  with  the 
summons,  will  give  all  reasonable  information. 

(s)  Connor  v.  Butler,  [1902]  2  I.  E.  569  ;  Colquhoun  v.  Dumharton  Corporation 
(1907),  44  Sc.  L.  E.  465. 

(a)  McQueen  v.  Jackson,  [1903]  2  K.  B.  163.  As  to  Scotland,  see  Dunlop  v. 
Goudie  (1895),  1  Adam,  554. 

{h)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  19  (2).  A 
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day  originally  fixed  in  the  summons  for  the  appearance  of  the 
defendant  is  the  return  day,  not  the  day  of  the  actual  hearing  (c). 

62.  If  the  summons  is  against  a  limited  company  it  must  be 
served  by  being  left  at  or  sent  to  the  registered  office  of  the 
company ;  it  is  not  good  service  to  leave  it  with  an  assistant  at  one 
of  the  company's  shops  (tZ).  A  copy  of  any  analyst's  certificate 
obtained  on  behalf  of  the  prosecutor  must  be  served  with  the 
summons  (e). 

63.  In  any  proceeding  consequent  upon  an  analyst's  certificate, 
the  production,  at  the  hearing,  of  the  certificate  of  the  analyst  is 
sufficient  evidence  of  the  facts  therein  stated,  unless  the  defendant 
requires  the  analyst  to  be  called  as  a  witness  (/) ;  and  at  the 
hearing  of  the  information  in  any  proceeding  under  the  Acts, 
the  production  by  the  defendant  of  a  certificate  of  analysis  by  a 
public  analyst  in  the  prescribed  form(^)  is  sufficient  evidence  of 
the  facts  therein  stated,  unless  the  prosecutor  requires  that  the 
analyst  be  called  as  a  witness  (/i).  A  copy  of  every  such  certificate 
produced  by  the  defendant  must  be  sent  to  the  prosecutor  at  least 
three  days  before  the  return  day(i),  and  if  it  be  not  so  sent,  the 
court  may  adjourn  the  hearing  on  terms  (k). 

If  there  is  no  evidence  offered  to  contradict  the  certificate  of  the 
analyst,  the  magistrate  ought  to  act  on  it  (I),  but  it  is  competent  for 
the  opposite  party  to  rebut  by  other  evidence  the  statements  con- 
tained in  a  certificate  (m),  even  if  the  analyst  is  not  called  (n). 

64.  At  the  hearing  of  any  information  in  connection  with  a  Production 
sample  purchased  or  procured  for  analysis,  the  part  of  the  article  sample, 
retained   by  the  person  who  purchased  the  article  (o)  must  be 


summons  may  be  issued  and  served  after  twenty-eight  days  from  the  purchase, 
if  the  information  is  laid  within  the  twenty-eight  days  [Brooks  v.  Bagshaw, 
[1904]  2  K.  B.  798). 

(c)  See  B.  v.  Leeds  Gountij  Court  [Begistrar)  (1886),  16  Q.  B.  D.  691 ;  see  also 
Bridge  v.  Adams  (1899),  63  J.  P.  394  (a  decision  of  a  metropolitan  magistrate). 

(d)  Bearks,  Gunston,  and  Tee,  Ltd.  v.  Bkhardson,  [1902]  1  K.  B.  91 ;  and  see 
the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  116,  and  title 
Companies,  Vol.  Y.,  p.  83. 

(e)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  19  (2). 

(/)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  21.  The  pro- 
cedure referred  to  in  this  section  is  only  applicable  where  the  prosecution  is  of 
the  person  from  whom  the  sample  was  obtained.  In  proceedings  in  respect  of 
a  false  warranty  the  certificate  is  not  evidence,  and  the  analyst  must  be  called 
{Tyler  v.  Kingliam  &  Son,  Ltd.,  [1900]  2  Q.  B.  413  ;  and  see  B.  v.  Smith, 
[1896]  1  a  B.  596). 

(g)  That  is,  the  form  prescribed  by  the  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Yict.  c.  63),  s.  18  and  Schedule,  for  which  see  p.  10,  ante. 

(  A)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  22  (1). 

[i)  As  to  the  return  day,  see  p.  30,  ante. 

{k)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  22  (2). 
{1}  Harrison  v.  Bichards  (1881),  45  J.  P.  552  ;  Llder  v.  Bryden  (1908),  72  J.  P. 
355  ;  and  compare  Madeod  v.  O'Neil  (1882),  4  Couper,  629. 
(m)  Todd  v.  (7oc7™^e  (1901),  38^  Sc.  L.  E.  801. 

[n)  Heivitt  v.  Taylor,  [1896]  1  Q.  B.  287.  In  this  case  Lindlby,  L.J.,  said, 
at  p.  289,  "The  certificate  is  sufficient  only  where  there  is  no  evidence  to  the 
contrary." 

(o)  See  p.  15;  ante,  as  to  the  division  of  and  dealing  with  samples, 
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produced  (p),  and  the  accidental  loss  of  the  retained  part  will  not 
relieve  the  prosecutor  from  compliance  with  this  condition  (q).  But 
the  part  need  not  be  produced  in  a  state  capable  of  being  analysed, 
and  a  conviction  may  be  supported  if  there  is  a  finding  of  fact  by 
the  justices  that  the  retained  part  of  the  sample  had  been  so  sealed 
or  fastened  as  to  comply  with  the  requirements  of  the  statute  (r), 
even  though  the  part  had  deteriorated  subsequently  (s). 

65.  The  justices  before  whom  any  complaint  is  made,  or 
the  court  before  whom  any  appeal  is  heard  (t),  must,  on  the 
request  of  either  party,  cause  any  article  of  food  or  drug  to  bo 
sent  to  the  Commissioners  of  Inland  Eevenue  for  analysis,  and  may 
do  so  without  any  such  request.  The  Commissioners  must  there- 
upon direct  the  Government  analyst  (a)  to  make  the  analysis,  and 
give  a  certificate  to  such  justices  of  the  result  of  the  analysis  : 
this  certificate  of  the  Government  analyst  need  not  be  in  any  special 
form,  nor  is  it  conclusive,  but  unless  contradicted  by  other  evidence 
the  court  will  generally  accept  and  act  upon  it  (b).  The  expenses  of 
such  analysis  will  be  paid  by  the  complainant  or  defendant  as  the 
justices  may  by  order  direct  (c). 

66.  Where  the  fact  of  an  article  having  been  sold  in  a  mixed 
state  has  been  proved,  the  defendant  in  any  prosecution  who  desires 
to  rely  upon  any  exception  or  provision  contained  in  the  Act 
creating  the  offence  must  prove  that  the  same  covers  his  case  (d). 

67.  A  person  who  has  been  convicted  summarily  of  any  offence 
punishable  under  the  Acts  may  appeal  to  the  next  general  or 
quarter  sessions  of  the  peace  (e). 


(p)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  21. 

Iq)  Hutchison  v.  Stevenson  (1902),  3  Adam,  651  (a  Scottish  case,  in  which  the 
bottle  containing  the  retained  portion  had  burst  and  therefore  could  not  be 
produced  at  the  hearing). 

(r)  I.e.,  the  Sale  of  Pood  and  Dmgs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  14  ; 
see  p.  15,  ante. 

(s)  Suckling  v.  Parker,  [1906]  1  K.  B.  527. 

(i)  As  to  appeals,  see  the  text,  supra. 

(a)  The  Grovernment  laboratory  is  in  Clement's  Inn  Passage,  Strand,  W.C. 

(&)  See  Fijfe  v.  Hamilton  {18M),  1  Adam,  484;  Toddy.  CWirane  (1901),  38 
Sc.  L.  E.  801  (both  Scottish  cases).  In  Dargie  v.  Dunbar  (1884),  5  Couper,  409, 
it  was  held  in  Scotland  that  the  opinion  of  the  Government  analyst,  given  in 
his  certificate,  was  not  evidence,  but  the  decision  is  not  likely  to  be  accepted 
by  an  English  court. 

(c)  Sale"  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  22,  as  amended 
by  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  21. 

(d)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  24.  The 
exceptions  and  provisions  referred  to  are  contained  in  ss.  5,  6,  and  8  of  that  Act 
(see  pp.  16  et  seq.,  ante),  and  s.  25  (see  p.  25,  ante)  of  the  same  Act,  the 
Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Yict.  c.  30),  s.  6 
(see  p.  67,  post),  and  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Yict.  c.  51),  s.  20  (see  pp.  25,  ante).  The  defendant  may  tender  himself  and 
his  wife  to  be  examined  on  his  behalf,  and  he  or  she  shall,  if  he  so  desire,_be 
examined  accordingly  (Sale  of  Food  and  Dmgs  Act,  1875  (38  &  39  Yict. 
c.  63),  s.  21).  For  defences  open  to  an  accused  person,  see  pp.  16  et  seq., 
ante. 

(e)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  23. _  Any 
appeal  will  be  subject  to  the  conditions  and  regulations  contained  in  the 
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68.  The  provisions  of  the  Acts  do  not  affect  the  power  of  pro-     Sect.  8. 
ceeding  by  indictment,  nor  take  away  any  other  remedy  against  Proceedings 
any  offender,  nor  do  they  in  any  way  interfere  with  contracts  and  against 
bargains  between  individuals  and  the  rights  and  remedies  belonging  Offenders, 
thereto  (/).  Other 

Sect.  9. — Penalties  (g), 

69.  Any  penalty  prescribed  by  the  Sale  of  Food  and  Drugs  Reduction  of 
Acts  may  be  reduced  or  mitigated  according  to  the  decision  of  penalties, 
the  justices  (/i).     Every  penalty  imposed  is  recoverable  in  the 
manner  prescribed  by  the  Summary  Jurisdiction  Acts(i),  subject  to 

the  special  provisions  hereinbefore  mentioned  which  deal  with 
proceedings  against  offenders  (k). 

70.  Where,  under  any  provision  of  the  Sale  of  Food  and  Subsequent 
Drugs  Act,  .1875  (Q,  a  person  guilty  of  an  offence  is  liable  to  a  ofEences. 
fine  which  may  extend  to  £20  as  a  maximum,  he  is  liable  for  a 

second  offence  under  the  same  provision  to  a  fine  not  exceeding 
^50,  and  for  any  subsequent  offence  to  a  fine  not  exceeding 
^100  (m). 

71.  Where,  under  any  provision  of   any  of  the   Acts  (n),  a  Imprison- 
person  guilty  of  an  offence  is  liable  to  a  fine  exceeding  i650, 

and  the  offence,  in  the  opinion  of  the  court,  was  committed  by 
the  personal  act,  default,  or  culpable  negligence  of  the  person 
accused,  that  person  may,  if  the  court  is  of  opinion  that  a  fine  will 
not  meet  the  circumstances  of  the  case,  be  imprisoned,  with  or 
without  hard  labour,  for  a  period  not  exceeding  three  months  (o). 

72.  Any  person  who  wilfully  obstructs  or  impedes  an  inspector  Obstructing 
or  officer  in  the  course  of  his  duties  under  the  Acts,  or  by  any  oncers, 
gratuity,  bribe,  promise,  or  other  inducement  prevents,  or  attempts 

Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49)  (Summary  Jurisdiction 
Act,  1884  (47  &  48  Yict.  c.  43),  s.  6);  see  title  Magistrates.  As  to  appeals  in 
respect  of  the  importation  of  margarine,  see  note  (k),  p.  55,  post. 

(/)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  28 ;  and  see 
p.  3,  ante.  See  also  p.  4,  ante,  for  the  proviso  to  this  section  as  to  the  recovery 
of  penalties  and  costs  as  damages.  See,  generally,  on  this  subject,  title 
Damages,  Yol.  X.,  pp.  326—328. 

{g)  The  pecuniary  penalties  attached  to  the  various  offences  created  by  the 
Acts  (for  an  enumeration  of  which  see  note  (&),  p.  3,  ante)  are  incidentally 
referred  to  in  this  title  where  the  offences  are  mentioned.  The  maximum 
amount  has  been  stated  in  each  case. 

[h)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  20. 

(i)  See  title  Magistrates. 

(k)  See  p.  29,  ante.    For  the  recovery  by  action  of  a  penalty  paid  by  an 
innocent  party,  see  p.  4,  ante. 
(I)  38  &  39  Yict.  c.  63. 

(m)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  17  (1).  It 
must  be  noted  that  the  increased  fine  can  be  inflicted  only  for  a  subsequent 
offence  of  a  similar  nature  to  the  first.  As  to  the  adequacy  of  penalties, 
reference  may  be  made  to  a  Home  Office  circular  letter  to  clerks  to  justices, 
dated  24th  July,  1902. 

(n)  For  an  enumeration  of  the  Acts  so  cited,  see  note  (6),  p.  3,  ante. 

(o)  Sale  of  Food^  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  17  (2).  This 
provision  will  not,  it  would  seem,  be  applicable  in  the  case  of  the  prosecution  of 
a  limited  company  (see  Fearks,  Gunston,  and  Tee,  Ltd.  v.  Ward,  Henn&n  v. 
Southern  Counties  Dairy  Co,,  [1902]  2  K  B.  1). 

n.L.— XV.  c 


34 


Food  and  Drugs. 


to  prevent,  the  due  execution  by  such  inspector  or  officer  of  his 
duty,  will  be  liable,  on  summary  conviction,  for  a  first  offence 
to  a  fine  not  exceeding  £20,  for  a  second  offence  to  a  fine  not 
exceeding  £50,  and  for  any  subsequent  offence  to  a  fine  not  exceed- 
ing £100,  or  in  certain  cases  he  may  be  imprisoned  (p). 

73.  Every  pecuniary  penalty  imposed  and  recovered  must  be 
paid,  in  the  case  of  a  prosecution  by  any  officer,  inspector,  or 
constable  of  the  authority  who  have  appointed  an  analyst  or  agreed 
to  an  analyst  acting  within  their  district,  to  such  officer,  inspector, 
or  constable,  who  must  pay  it  over  to  the  authority  for  whom  he 
acts,  and  by  them  it  must  be  applied  towards  the  expenses  of  executing 
the  Acts ;  but  in  any  other  prosecution  the  penalty  must  be  paid 
and  applied  according  to  the  law  regulating  the  application  of  penalties 
for  offences  punishable  in  a  summary  manner  (q). 

Sect.  10. — Expenses. 
Incidence  of       74.  The  expenses  of  executing  the  Acts  are  borne  in  the  City 
expenses.  London  and  the  liberties  thereof  by  the  general  rate  raised  by 

the  Common  Council  (?•)  ;  in  a  metropolitan  borough  by  the  general 
rate  made  by  the  borough  council  (s) ;  in  counties  by  the  county 
rate  ;  and  in  boroughs  by  the  borough  fund  or  rate  (t).  But 
quarter  sessions  boroughs,  which  contribute  to  the  general  county 
rate  for  general  county  purposes,  are  exempt  from  contributing 
towards  the  expenses  of  administering  the  Acts  in  the  county  (tt), 
and  the  town  council  of  any  borough  having  under  any  general 
or  local  Act  of  Parliament,  or  otherwise,  a  separate  police  establish- 
ment, which  is  liable  to  be  assessed  to  the  county  rate  of  the 
county  within  which  the  borough  is  situate,  is  entitled  to  be 
paid  by  the  county  council  the  proportionate  amount  contributed 
towards  the  expenses  incurred  by  the  county  in  the  execution  of 
the  Acts  by  the  several  parishes  and  parts  of  parishes  within  such 
borough  in  respect  of  the  rateable  value  of  the  property  assessable 
therein,  as  ascertained  by  the  valuation  lists  for  the  time  being  in 
force  {a). 

( p)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  ss.  16,  17 ;  and 
see  Hewson  v.  Gamble  (1892),  56  J.  P.  534  ;  Taylor  v.  Nixon,  [1910]  2  I.  E.  94. 
See  also  as  to  offences  under  the  Public  Bodies  Corrupt  Practices  Act,  1889 
(52  &  53  Yict.  c.  69),  and  the  Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34), 
title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  484,  710. 

[q)  Sale  of  Food  and  Drugs  Act,  1875  (38  &^  39  Yict.  c.  63),  s.  26.  In  R.  y. 
Titterton,  [1895]  2  Q.  B.  61,  it  was  held  that  this  provision  applied  to  penalties 
under  the  Margarine  Act,  1887  (50  &  51  Yict.  c.  29) ;  and  see  p.  61,  post.  For 
the  general  law  as  to  the  application  of  penalties  in  summary  cases,  see  title 
Magistrates. 

(r)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  29 ;  City  of 
London  Sewers  Act,  1897  (60  &  61  Yict.  c.  cxxxiii.),  s.  16 ;  City  of  London 
(Union  of  Parishes)  Act,  1907  (7  Edw.  7,  c.  cxL),  s.  15. 

{s)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  29 ;  London 
Government  Act,  1899  (62  &  63  Yict.  c.  14),  s.  10. 

(t)  Ibid.  As  to  the  various  rates,  see  titles  Local  Government  ;  Metro- 
polis ;  Eates  and  Eating. 

(u)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  152;  and  see 
title  Local  Government. 

(a)  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Yict.  c.  30), 
B.  9.   As  to  valuation  lists  and  rateable  value,  see  title  Eates  and  Eating. 
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Part  III. — Sale  of  Unwholesome  Food. 


Sect.  1. —  Common  Law  Offences. 

75.  As  the  public  health  may  be  imperilled  by  the  use  of  un- 
wholesome provisions,  it  is  an  indictable  misdemeanour  at  common 
law  knowingly  to  give  to  any  person  unwholesome  food  which  is 
not  fit  for  man  to  eat,  or  to  mix  noxious  ingredients  with  food 
intended  for  the  use  of  man  ;  and  from  the  strictly  legal  point  of 
view  it  is  immaterial  whether  the  offence  is  committed  out  of  malice 
or  from  a  desire  of  gain  (b).  To  sell  or  expose  for  sale,  or  have 
possession  of  with  intent  to  sell,  diseased  or  unwholesome  provisions 
is  a  common  law  nuisance,  irrespective  of  the  statutory  penalties 
created  by  modern  legislation  (c),  and  if  a  person  who  eats  diseased 
meat  or  unwholesome  food  thereby  contracts  disease  of  which  he 
dies,  the  seller  may  be  indicted  for  manslaughter,  and  convicted 
if  the  evidence  shows  that  he  sold  the  meat  or  food  knowingly,  or 
was  guilty  of  gross  negligence  in  the  way  of  his  trade  by  allowing 
the  same  to  be  sold  for  human  food  (d). 

76.  A  person  who  sells  an  article  of  food  on  a  representation 
that  it  is  of  a  good  or  superior  quality,  knowing  that  it  is  bad  or 
inferior,  may  be  indicted  for  the  offence  of  obtaining  money  by  false 
pretences  (e),  but  the  representation  must  be  as  to  some  definite 
fact,  and  not  merely  general  praise  of  the  article  offered  for  sale  (/). 

Sect.  2. — Statutory  Offences, 
Sub- Sect.  1. — In  General. 

77.  The  statutory  provisions  dealing  with  the  examination, 
seizure,  and  condemnation  of  diseased,  or  unsound,  or  unwholesome 
food  in  England,  exclusive  of  the  Administrative  County  of 
London  (g),  and  in  Wales,  are  contained  mainly  in  the  Public  Health 
Act,  1875  (/i),  as  amplified  by  the  Public  Health  Acts  Amendment 
Act,  1890  (?),  and  in  regulations  made  under  the  Public  Health 
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(6)  See  B.  v.  Treeve  (1796),  2  East,  P.  0.  821 :  4  Bl.  Com.  162 ;  and  compare 
B.  V.  Haynes  (1815),  4  M.  &  S.  214. 

(c)  Shillito  V.  Thompson  (1875),  1  Q.  B.  D.  12.   See,  also,  title  Nuisance. 

(d)  R.  V.  Kempson  (1893),  28  L.  J.  477.  As  to  manslaughter  generally,  see 
title  CRIMINAL  Law  and  Procedure,  YoI.  IX.,  p.  580.  A  meat  salesman  may 
be  indicted  and  convicted  for  knowingly  sending  or  exposing  meat  for  sale  in  a 
public  market  as  fit  for  the  food  of  man,  when  in  fact  it  is  not  so  fit  {B.  v.  Stevenson 
(1862),  3  F.  &  F.  106);  and  a  carrier  may  be  indicted  and  convicted  for 
knowingly  bringing  to  market  meat  that  is  unfit  for  human  food  {B.  v. 
Jarvis  (1862),  3  F.  &  P.  108) ;  but  guilty  knowledge  must  be  proved  in  all 
such  cases  {B.  v.  Crawley  (1862),  3  P.  &  P.  109). 

(e)  B.  V.  AUott  (1847),  1  Den.  273;  B.  v.  Dundas  (1853),  6  Cox,  C.  C.  380; 
B.  V.  Goss  (1860),  Bell,  C.  C.  208. 

(/)  B.  V.  Bryan  (1857),  Dears.  &  B.  265 ;  and  see  title  Criminal  Law  and 
Procedure,  Vol.  IX.,  p.  690. 

ig)  The  Administrative  County  of  London  includes  the  City  of  London,  as  to 
both  of  which  see  p.  42,  post. 

(A)  38  &  39  Yict.  c.  55,  ss.  116—119;  see,  generally,  title  Public  Health 
AND  Local  Administration. 

(/)  53  &  54  Yict.  c.  59,  s.  28.    This  is  an  adoptive  Act,  and  it  is  possible, 
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Act,  1896  (k),  and  the  Public  Health  (Regulations  as  to  Food)  Act, 
1907  ©. 

The  powers  under  the  Public  Health  Acts  of  1875  and  1890  are 
exercised  by  the  councils  of  boroughs,  urban  districts,  and  rural 
districts  respectively,  who  act  through  the  medical  ofEcers  of  health 
and  the  inspectors  of  nuisances  whom  they  are  bound  to  appoint  (m). 

78.  A  medical  officer  of  health  or  inspector  of  nuisances  (n) 
may  at  all  reasonable  times  (o)  inspect  and  examine  any  article 
intended  for  the  food  of  man  (p)  which  is  sold  or  exposed  for  sale  (q), 
or  deposited  in  any  place  (r)  for  the  purpose  of  sale  or  of  preparation 
for  sale,  within  the  district  of  the  local  authority  (s).    In  boroughs 


therefore,  that  in  some  towns  and  districts  its  provisions  are  not  in  operation. 
This  Act,  for  the  purpose  of  brevity,  is  sometimes  referred  to  in  this  title  as  the 
Act  of  1890." 

(Jc)  59  &  60  Yict.  c.  19. 

{I)  7  Edw.  7,  c.  32.  As  to  these  regulations,  which  may  extend  to  London, 
see  p.  44,  post,  and  title  Public  Health  and  Local  Administration. 

(m)  For  these  authorities,  and  the  appointment  of  officers  thereby,  see  titles 
Local  Government;  Public  Health  and  Local  Administration.  The 
medical  officer  of  health  and  the  inspector  of  nuisances  can,  on  their  own 
initiative,  examine  and  seize  food  which  they  deem  to  be  unsound,  but  proceedings 
against  the  offender  must  be  authorised  by  the  local  authority. 

{n)  The  power  to  inspect  and  examine  is  personal  to  the  medical  officer  of 
health  and  inspector  of  nuisances ;  it  cannot  be  delegated  to  an  assistant. 

(o)  What  is  a  reasonable  time  is  a  question  of  fact.  The  time  during  which 
the  premises  are  open  for  business  purposes  will  ordinarily  be  deemed  reason- 
able ;  and,  presumably,  a  medical  officer  or  inspector  would  not  be  justified, 
except  in  special  circumstances,  in  demanding  that  premises  should  be 
opened  at  an  unusual  hour  in  order  that  he  might  examine  articles  of  food 
deposited  therein.  As  to  Sunday  being  a  reasonable  time,  see  Small  v.  BicUey 
(1875),  39  J.  P.  422.  ^  _ 

[p)  Unless  the  article  is  intended  for  the  food  of  man  there  can  be  no  offence 
against  the  sections  of  the  Public  Health  Acts  mentioned  in  note  [h),  p.  35, 
ante.  A  man  may  be  in  possession  of  diseased  meat  or  any  other  unwholesome 
article,  provided  he  can  prove  that  it  is  not  intended  for  human  food,  but  the 
presumption  is  against  him ;  see  Scott  v.  Alexander  (1890),  2  "White,  471  (a  Scottish 
case). 

{q)  As  to  what  constitutes  exposure  for  sale,  see  Barlow  v.  Terrett,  [1891]  2 
Q.  B.  107.  The  expression  means  exposed  to  the  view  of  a  purchaser  or 
possible  purchaser;  see  also  White  v.  Yeovil  Corporation  (1892),  61  L.  J.  (m.  c.) 
213. 

(r)  There  must  be  an  article  of  food  in  the  place  to  justify  an  entrance  for  the 
purpose  of  inspection.  The  meaning  of  "place  "  is  not  confined  to  a  building. 
A  railway  station  has  been  held  to  be  a  place  within  the  section  [Newton  v. 
Monkcom  (1888),  58  L.  T.  231).  Under  the  somewhat  similar  provisions  of  the 
now  repealed  Nuisances  Eemoval  Act  for  England  (Amendment)  Act,  1863 
(26  &  27  Vict.  c.  117),  s.  2,  it  was  held  that  a  yard  at  the  back  of  a  butcher's 
house,  with  a  slaughter-house  on  one  side,  was  a  "  place"  {Young  v.  Grattridge 
(1868),  L.  R.  4  Q.  B.  166),  and,  in  Ireland,  that  diseased  meat  in  a  cart  passing 
through  the  streets  on  the  way  from  a  slaughter-house  to  a  preserved  meat 
factory  was  rightly  seized  (Daly  v.  Wehh  (1869),  4  1.  E.  C.  L.  309).  As  to  the 
meaning  of  "deposited  for  sale,"  see  JfliiteY.  Redfern  (1879),  5  Q.  B.  D.  15; 
Wieland  v.  Butler -Hog an  [1^0^),  68  J.  P.  310 ;  and  Boherton  v.  Mcllroy  (  Wm.),  Ltd. 
(1908),  72  J.  P.  (Journal)  27. 

(s)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  116,  as  amplified  by  the 
Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict.  c.  59),  s.  28.  "The 
true  view  of  s.  28  (1)  of  the  Act  of  1890  is  that  it  extends  the  provisions  of 
ss.  116  and  117  of  the  Act  of  1875  to  all  articles  intended  for  the  food  of  man  " 
{Firth  V.  McPhail,  [1905]  2  K,  B.  360,  ^^er  Lord  Alyerstone,  0.  J.,  at  p.  305). 
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or  districts  that  have  not  adopted  the  Act  of  1890  (t)  the  right  of     Sect.  2. 
inspection  and  examination  is  restricted  to  any  animal  (u),  carcase,  Statutory 
meat,  poultry,  game  (a),  flesh,  fish,  fruit,  vegetables,  corn,  bread,  Offences, 
flour,  or  milk  exposed  for  sale,  or  deposited  in  any  place  for  the 
purpose  of  sale  or  of  preparation  for  sale,  and  intended  for  the  food 
of  man  (b). 

79.  If  on  such  inspection  and  examination  the  medical  oflicer  Seizure  of 
or  inspector  is  of  opinion  that  the  article  in  question  is  diseased,  or  ^g|J.^?figg^^ 
unsound,  or  unwholesome,  or  unfit  for  the  food  of  man,  he  may 
seize  (c)  and  carry  away  the  article  in  order  to  have  it  dealt  with 
by  a  justice  (d).  It  is  not  necessary  that  there  should  be  any 
summons  or  notice  to  the  owner  of  the  article  before  seizure  (e),  and 
the  article  seized  must  be  taken  before  a  justice  with  all  reasonable 

(t)  See  note  {i)  on  p.  35,  ante. 

{u)  In  Moody  v.  Leach  (1880),  44  J.  P.  459,  a  case  at  Portsmouth  Quarter 
Sessions,  the  recorder  held  that  the  Public  Health  Act,  1875  (38  &  39  Yict. 
c.  55),  ss.  116 — 119,  applied  to  live  as  well  as  dead  animals.  In  regard  to 
foreign  meat,  and  in  relation  to  districts  within  Customs  ports,  the  Public 
Health  Acts  Amendment  Act,  1890  (53  &  54  Yict.  c.  59),  s.  28  (2),  is  now  effective, 
whether  adopted  or  not,  by  virtue  of  the  Public  Health  (Foreign  Meat) 
Eegulations,  1908  (  Statutory  Eules  and  Orders,  1908,  p.  79),  art.  YIII.  (2), 
made  under  th@  Public  Health  (Eegulations  as  to  Food)  Act,  1907  (7  Edw.  7, 
c.  32) ;  see  p.  44,  post 

(a)  As  to  what  "game"  includes,  see  Game  Act,  1831  (1  &  2  Will.  4,  c.  32), 
s.  2,  and  title  Game,  pp.  208,  209,  post. 

(&)  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  116.  Sale  or  intention 
to  sell  is  essential  in  an  o:ffence  under  the  Public  Health  Acts;  a  man  who 
has  unwholesome  food  in  his  possession,  intended  to  be  used  as  food  by  him 
and  his  family  and  servants,  is  not  within  the  scope  of  these  Acts  {Rendell  v. 
Hemingway  (1898) ,  14  T.  L.  E.  456).  The  Public  Health  Act,  1875  (38  &  39  Yict. 
c.  55),  s.  116,  creates  only  two  offences,  exposing  and  depositing  [White  v. 
Redfern  (1879),  5  Q.  B.  D.  15).  It  will  be  seen  that  where  the  Public  Health 
Acts  Amendment  Act,  1890  (53  &  54  Yict.  c.  59),  has  not  been  adopted  a  right 
to  inspect  and  examine  is  not  given  if  the  article  in  question  has  been  actually 
*'  sold,"  that  is,  presumably,  if  the  property  in  the  article  has  passed  to  the  pur- 
chaser. It  was  probably  in  consequence  of  a  decision  that  a  butcher  could  not 
be  made  liable  under  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  in 
respect  of  meat  that  had  been  taken  home  by  a  purchaser  that  the  amendment 
was  made  by  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Yict. 
c.  59)  (see  Vinter  v.  Hind  (1882),  10  Q.  B.  D.  63).  It  is  not  clear  what  is  the 
exact  meaning  to  be  put  upon  the  expression  "  sold,"  but  it  is  submitted  that  it 
extends  the  right  to  inspect  and  examine  to  any  article  that  has  been  sold  to  a 
purchaser,  whether  it  has  or  has  not  passed  into  the  actual  or  constructive 
possession  of  the  purchaser. 

(c)  To  constitute  seizure,  there  must  be  something  more  than  a  mere  taking 
possession  of  the  article,  it  must  be  a  taking  otherwise  than  on  the  invitation  of 
the  owner;  where  an  owner  draws  the  attention  of  an  inspector  to  certain 
goods  as  being  unsound  there  cannot  be  a  seizure  of  the  goods  so  far  as  that 
person  is  concerned  ;  possession  by  permission  is  not  seizure  (see  Vinter  v.  Hind, 
supra;  R.  v.  Dennis,  [1894]  2  Q.  B.  458,  0.  0.  E.). 

i^d)  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  116.  An  assistant  may 
seize  and  carry  away  the  article  by  the  direction  of  the  medical  oflBcer  or 
inspector.  The  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  authorises  seizure 
only  when  and  at  the  time  that  the  article  is  exposed  etc.  for  sale  ;  the  Public 
Health  Acts  Amendment  Act,  1890  (53  &  54  Yict.  c.  59),  extends  the  power  of 
seizure  to  an  article  that  has  actually  been  sold  (compare  Vinter  v.  Hind,  supra, 
and  Williams  v.  Narherth  Sanitary  Authority  (1882),  Times,  7th  December,  with 
Firth  V.  McPhail,  [1905]  2  K.  B.  300,  and  R.  v.  Dennis,  supra;  and  see  note  (&), 
supra). 

(e)  JVhite  v.  Redfern,  supra. 
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speed,  not  necessarily  on  the  day  of  seizure,  but  as  soon  thereafter 
as  is  practicable  in  the  particular  circumstances  (/). 

80.  When  an  article  of  food  so  seized  is  brought  before  a 
justice,  either  in  or  out  of  court,  and  it  appears  to  him  to  be 
diseased,  or  unsound,  or  unwholesome,  or  unfit  for  the  food  of  man, 
he  must  condemn  it,  and  order  it  to  be  destroyed  or  so  disposed  of 
as  to  prevent  it  from  being  exposed  for  sale  or  used  for  the  food  of 
man  (g).  The  justice  is  required  only  to  inspect  the  article  ;  and 
unless  he  thinks  fit  he  need  not  hear  the  owner  or  any  other  person, 
nor  receive  any  evidence  tendered  in  defence  of  the  soundness  etc.  of 
the  article  (/i).  He  cannot  at  this  stage  inquire  whether  it  was 
intended  for  the  food  of  man,  or  was  sold  or  exposed  for  sale,  or 
deposited  in  any  place  for  the  purpose  of  sale  (i). 

In  a  town  or  district  where  the  Act  of  1890  has  been  adopted  (j)  a 
justice  may  condemn  any  article  of  food  if  satisfied,  on  complaint 
being  made  to  him,  that  such  article  is  diseased,  unsound,  unwhole- 
some, or  unfit  for  the  food  of  man,  although  the  same  has  not  been 
seized  in  manner  above  stated  (k), 

81.  Any  obstruction  of  a  medical  officer,  or  inspector,  or  his 
assistant,  when  carrying  out  his  duties,  may  be  punished  on 
summary  conviction  by  a  penalty  not  exceeding  £5  (1). 

82.  When  an  article  of  food  has  been  condemned  by  a  justice, 
the  person  to  whom  it  belongs  or  did  belong  (m)  at  the  time  of  sale  or 
exposure  for  sale,  or  in  whose  possession  or  on  whose  premises  it  was 


(/)  Where  meat  was  seized  at  8.45  p.m.  and  condemned  by  the  justice  at  10.15 
next  morning,  it  was  held  that  there  had  not  been  unreasonable  delay  {Burton 
V.  Bradley  (1886),  51  J.  P.  118) ;  but  where  meat  was  sold  on  a  hot  day  in  July 
and  not  seized  and  condemned  until  the  next  day,  the  court  expressed  an 
opinion  that  the  condemnation  was  bad  ( Williams  v.  Narlerth  Sanitary  Authority 
(1882),  Times,  7th  December).  As  to  the  seizure  and  condemnation  of 
tuberculous  meat,  see  Local  Grovernment  Board  Circular,  dated  7th  September 
1904. 

{a)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  117.  Whether  an  article 
is  nt  or  not  fit  for  the  food  of  man  must  be  a  matter  of  opinion  for  the  justice, 
in  forming  which  he  may  be  guided  by  evidence  if  he  thinks  fit  to  hear  it.  In 
a  case  at  Lincoln  in  1873,  Dr.  Tidey,  the  well-known  expert,  stated  that  he 
considered  every  animal  killed  immediately  before,  or  during,  or  immediately 
after  parturition,  to  be  unfit  for  food  (see  37  J.  P.  267). 

{h)  White  V.  Redfern  (1879),  5  Q.  B.  D.  15  ;  Re  Bater  and  Birkenhead  Corpora- 
tion,  [1893]  2  Q.  B.  77,  0.  A. 

U)  Thomas  v.  Van  Os  (1900),  64  J.  P.  582. 

\j)  See  note  {i)  on  p.  35,  ante. 

{h)  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Yict.  c.  59),  s.  28  (2). 

\l)  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  118.  No  power  of  entry 
upon  premises  is  expressly  given  to  an  officer,  except  on  a  search  warrant  (see 
p.  39,  post),  but  refusal  of  admission  will  constitute  obstruction  under  this 
section,  unless  such  admission  is  unreasonably  demanded  {Small  v.  Bickley 
(1875)  39  J.  P.  422). 

(m)  The  person  to  whom  the  article  belongs,  or  did  belong,  is  not  necessarily 
the  person  who  has  or  had  the  custody  of  it  at  the  time  of  exposure  for  sale 
{Newton  v.  Monkcom  (1888),  58  L.  T.  231) ;  he  is  the  person  who  has  or  had  the 
beneficial  right  to  dispose  of  the  article.  The  words  "  belongs  "  and  '*  did 
belong"  and  ''time  of  exposure  for  sale"  must  be  read  together  {Firth  y. 
McPhail,  [1905]  2  K.  B.  300). 
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found  (n),  may  be  proceeded  against  summarily,  either  before  the     ^^^t.  2. 
justice  who  has  ordered  the  article  to  be  destroyed  or  disposed  of,  or  Statutory 
before  any  other  justices  having  jurisdiction  in  the  place,  and  on  Offences, 
conviction  may  be  fined  any  sum  not  exceeding  dG20  for  every 
article  so  condemned  (0),  or  may  be  imprisoned  for  a  term  of 
not  more  than  three  months  ( p).    Proceedings  for  the  recovery  of  Recovery  of 
penalties  can  be  taken  only  by  a  person  aggrieved  or  by  the  local  Penalties, 
sanitary  authority  (q).    It  is  not  essential  to  prove  that  the  accused 
knew  that  the  article  was  unsound  or  that  it  was  upon  his  premises, 
since  inens  rea  or  criminal  intent  is  not  a  constituent  of  the 
offence  (?').    The  offence  is  committed  if  there  is  actual  possession 
for  sale  as  human  food,  and  such  possession  may  be  by  the 
defendant's  shopman  or  servant  (s). 

83.  The  burden  of  proof  that  the  subject-matter  of  the  charge  Onus  of 
was  not  intended  for  the  food  of  man,  or  was  not  sold  or  exposed  for  P^^^^- 
sale  or  deposited  for  the  purpose  of  sale  or  of  preparation  for  sale, 

rests  upon  the  accused  person  (t),  who  may  call  evidence  as  to  the 
purpose  for  which  the  article  was  intended  or  deposited,  or  as  to  its 
condition  at  the  time  of  seizure  or  condemnation  (u), 

84.  If  a  medical  officer  of  health,  or  an  inspector  of  nuisances,  Search 
or  any  other  officer  of  a  local  authority,  has  reason  to  believe  that  warrants. 

{n)  A  person  in  whose  possession  the  article  is  found  may  be  convicted  under 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  1 17,  though  he  had  not  exposed 
it  for  sale,  if  there  is  evidence  that  he  intended  to  do  so  {MalUnson  v.  Carr, 
[1891]  1  Q.  B.  48,  which  was  followed  by  the  Irish  King's  Bench  Division  in 
Corh  Rural  District  Council  v.  Walsh,  Same  v.  Desmond,  [1908]  2  I.  E.  234, 
where  Firth  y.  McPhail,  [1905]  2  K.  B.  300,  was  distinguished).  It  is  submitted 
that  the  Act  does  not  apply  to  a  purchaser,  but  to  the  person  selling  or 
endeavouring  to  sell  the  article.  As  to  what  is  possession,  see  Cairns  v.  Linton 
(1889),  2  White,  228,  and  Dickson  v.  Linton  (1888),  2  White,  51  (Scottish  cases).  - 

(0)  Each  exposure  of  a  piece  of  bad  meat  is  a  separate  offence  {Be  Hartley 
(1862),  31  L.  J.  (m.  c.)  232,  per  Mellor,  J.,  at  p.  233).  In  proceedings  under 
the  Public  Health  (Scotland)  Act,  1897  (60  &  61  Vict.  c.  38),  s.  43  (2),  a 
butcher  was  convicted  of  being  in  possession  of  ten  pieces  of  diseased  meat, 
all  portions  of  one  animal.  It  was  held  on  appeal  that  he  was  liable  to  a 
penalty  in  respect  of  each  piece  of  meat  {Kenn  v.  Bell,  [1910]  S.  C.  (J.)  13), 

(_p)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  117.  Persons  aiding 
and  abetting  the  sale  or  exposure  of  unsound  food  may  be  proceeded  against 
under  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  s.  5;  but  a 
veterinary  surgeon  who  gives  a  certificate  that  meat  is  sound  and  healthy,  and 
the  meat  is  sulDsequently  found  to  be  unsound,  cannot  by  reason  of  negligence 
in  making  his  examination  be  convicted  of  aiding  and  abetting  the  offence  of 
.exposing  the  unsound  meat  for  sale  {Callow  v.  Tillstone  (1900),  64  J.  P.  823). 

Iq)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  253.  As  to  complaint, 
summons,  penalties,  and  procedure  generally,  see  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  251—253,  and  title  Magistrates. 

(r)  Blaker  v.  Tillstone,  [1894]  1  Q.  B.  345;  Firth  v.  McPhail,  supra; 
Wieland  v.  Butler-Hogan  (1904),  73  L.  J.  (K.  B.)  513,  0.  A.  ;  HoUs  v. 
Winchester  Corporation,  [1910]  2  K.  B.  471,  0.  A. ;  and  compare  the  Irish  case 
of  Be  Smith  and  Belfast  Corporation,  [1910]  2  I.  E.  285. 

{8\  See  Dickson  v.  Linton  (1888),  15  Eettie  (Justiciary  Cases),  76. 

(<)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  116;  and  see  White  v. 
Redfern  (1879),  5  Q.  B.  D.  15. 

(u)  Waye  v.  Thompson  (1885),  15  Q.  B.  D.  342.  Justices  in  order  to  convict 
must  find  that  the  article  was  (1)  unfit  for  the  food  of  man ;  (2)  intended  for 
fiale;  and  (3)  intended  for  the  food  of  man  {Wieland  v.  Butler-Hogan,  supra 
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Seinure  under 
the  Towns 
Improvement 
Clauses  Act, 
1847. 


Local 
bye-laws. 


there  is  kept  in  any  building  or  part  of  a  building  any  of  the  articles 
enumerated  above  (v),  or,  where  the  Act  of  1890  has  been  adopted  (a), 
any  article  which  is  intended  for  sale  for  human  food,  and  which  is 
diseased,  unsound,  or  unwholesome,  or  unfit  for  such  purpose,  he  may 
complain  on  oath  (h)  to  any  justice,  who  may  grant  a  search  warrant 
enabling  the  officer  to  enter  the  building,  and  search  for,  seize, 
and  carry  away  the  suspected  article,  in  order  that  it  may  be  dealt 
with  by  a  justice.  Any  person  obstructing  the  execution  of  a  search 
warrant  becomes  liable  to  a  penalty  not  exceeding  ^20,  in  addition 
to  any  other  punishment  to  which  he  may  be  subject  (c). 

85.  In  places  in  which  the  Towns  Improvement  Clauses  Act, 
1847  (d),  is  applicable,  the  inspector  of  nuisances,  the  officer  of  health, 
or  other  officer  appointed  for  the  purpose,  may  at  all  reasonable 
times,  and  with  or  without  assistants,  enter  and  inspect  any  building 
and  place  kept  or  used  for  the  sale  of  butcher's  meat  or  for  slaughter- 
ing cattle,  and  examine  whether  any  cattle  or  carcase  is  deposited 
there  ;  and  if  any  such  is  found  which  appears  unfit  for  the  food  of 
man  he  may  seize  and  carry  it  before  a  justice,  who  must  order  it 
to  be  further  examined  by  competent  persons.  If  on  such 
examination  it  is  found  to  be  unfit  for  the  food  of  man  the  justice 
must  order  it  immediately  to  be  destroyed  or  otherwise  disposed  of 
in  such  a  way  as  to  prevent  it  being  exposed  or  used  for  the  food  of 
man. 

The  justice  may  order  the  person  to  whom  the  condemned  animal 
or  meat  belongs  or  in  whose  custody  it  was  found  to  pay  a  penalty 
not  exceeding  £10  for  every  animal,  carcase,  or  part  of  a  carcase  so 
found,  and  any  person  obstructing  the  execution  of  this  provision 
may  be  fined  a  sum  not  exceeding  £5  (e), 

86.  In  many  places  the  sale  of  unwholesome  food  is  also 
regulated  by  local  bye-laws  made  under  the  general  powers  con- 
ferred by  the  Municipal  Corporations  Act,  1882  (/),  or  the  Local 
Government  Act,  1888  (g),  or  under  special  powers  contained  in  a 
local  Act. 


in  wticli  case  Mallinson  v.  Carr,  [1891]  1  Q.  B.  48,  was  distinguished  on  the 
ground  that  there  the  defendant  knew  that  the  article  was  unsound). 

{v)  See  p.  37,  ante. 

(a)  See  note  {i)  on  p.  35,  ante. 

(&)  Oath  includes  affirmation  and  declaration  (Interpretation  Act,  1889^ 
(52  &  53  Yict.  c.  63),  s.  3). 

(c)  PubHc  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  119. 
(c^)  10  &  11  Yict.  c.  34.       _  _ 

(e)  Hid.,  s.  131.  The  section  only  applies  to  flesh  meat.  The  magistrate 
who  adjudicates  upon  the  summons  must  be  the  magistrate  who  condemned 
the  meat  {R.  v.  Thomas  (1901),  18  T.  L.  K.  71). 

(/)  45  &  46  Yict.  c.  50,  s.  23  ;  and  see  Shillito  v.  Thompson  (1875),  1 
Q.  B.  D.  12. 

{g)  51  &  52  Yict.  c.  41,  s.  16  (1).  Bye-laws  may  also  be  made  under  the 
Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Yict.  c.  14),  which  is  incorporated 
with  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  167),  but  having 
regard  to  ss.  116 — 119  of  the  latter  Act  and  to  the  Public  Health  (London) 
Act,  1891  (54  &  55  Yict.  c.  76),  s.  47,  the  Local  Government  Board  have 
advised  that  such  bye-laws  are  unnecessary  (see  Memorandum  of  the  Board, 
dated  25th  July,  1877).  Under  the  Markets  and  Fairs  Clauses  Act,  1847 
(10  &  11  Yict.  c.  14),  s.  15,  a  person  who  sells  or  exposes  for  sale  any  unwhole^ 
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87.  If  an  article  of  food  is  seized  or  condemned  wrongfully,     Sect.  2. 
the  person  aggrieved  may,  where  the  seizure  purported  to  be  in  Statutory 
pursuance  of  the  provisions  of  the  Public  Health  Acts,  1875  and  Offences. 
1890,  recover  compensation  for  any  loss  he  has  incurred  by  reason  compensa- 
thereof,  if  he  is  not  himself  in  default  (h).    He  will  be  deemed  to  tion. 
be  in  default  if  the  meat  was  in  fact  unsound  although  he  was  not 
aware  of  the  fact  and  could  not  have  discovered  it  by  reasonable 
precaution  (i).    The  person  aggrieved  is  entitled  to  recover  from 
the  local  authority  full  compensation,  which  includes  such  damage 
as  he  has  sustained  by  reason  of  the  seizure  or  destruction  of  his 
goods,  or  in  consequence  of  unsuccessful  proceedings  against  him 
for  a  penalty.    Thus,  he  may  recover  the  value  of  the  goods  of  which 
he  has  been  deprived,  the  taxed  party  and  party  costs  he  has 
incurred  in  defending  the  unsuccessful  proceedings,  costs  incurred 
by  him  in  attending  with  witnesses  on  the  occasion  of  the  applica- 
tion for  condemnation,  and  such  a  sum  as  represents  loss  of 
business  owing  to  the  wrongful  seizure  and  condemnation.  The 
extent  to  which  he  can  recover  the  costs  incurred  by  him  in 
defending  himself  before  the  justices  is  doubtful  (j). 

The  owner  cannot  refuse  to  take  back  articles  seized  which  the 
justice  has  declined  to  condemn  (k). 

Any  dispute  as  to  the  fact  of  damage  or  as  to  the  amount  of 
compensation  must  be  settled  by  arbitration,  or,  if  the  sum  claimed 
does  not  exceed  £20,  by  a  court  of  summary  jurisdiction (Z). 


some  meat  or  provisions  in  a  market  or  fair  is  liable  to  a  penalty  not  exceeding 
£6  and  to  forfeiture  of  the  meat  or  provisions  ;  see  also  title  Markets  anb 
Pairs.  In  places  wkere  the  Infectious  Disease  (Prevention)  Act,  1890  (53  &  54 
Vict.  c.  34),  has  been  adopted,  the  sale  of  milk  likely  to  cause  disease  may  be 
stopped  under  the  provisions  of  that  Act;  see  also  pp.  63  ef  seq.,  post;  and  as 
to  prevention  of  infection,  see  title  Public  Health  aistd  Local  Administra- 
tion. Por  special  provisions  as  to  the  sale  of  particular  articles  of  food,  seo 
pp.  45  et  seq.,  post. 

{h)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  308.  Por  compensation 
under  the  Public  Health  Acts,  see  title  Public  Health  and  Local 
Administration.  In  Ormerod  v.  Eochdale  Corporation  (1898),  62  J.  P.  153,, 
Bruce,  J.,  at  Manchester  Assizes,  allowed  damages  to  be  recovered  against 
the  defendants  in  respect  of  meat  which  was  examined,  seized,  and  destroyed 
by  order  of  the  medical  officer  without  an  order  of  a  justice,  but,  in  view  of 
the  later  decision  in  Stanhury  v.  Exeter  Corporation,  [1905]  2  K.  B.  838,  it 
is  difficult  to  accept  the  earlier  case  as  good  law,  for  it  seems  clear  that  a 
corporation  is  not  responsible  for  the  wrongful  act  of  its  servant  acting  in  the 
performance  of  his  statutory  duties,  over  which  they  have  no  control. 

{i)  Holhs  V.  Winchester  Corporation,  [1910]  2  K.  B.  471,  0.  A. 

(j)  Be  Bater  and  Birkenhead  Corporation,  [1893]  2  Q.  B.  77,  0.  A. ;  Davis  v. 
Rhondda  Urhan  District  Council  (1899),  80  L.  T.  696  ;  Barnett  v.  Eccles  Corpora- 
tion, [1900]  2  Q.  B.  423,  C.  A.  ;  and  see  Eolls  v.  Winchester  Corporation, 
supra,  in  which  case  the  decision  in  Walshaw  v.  Brighouse  Corporation, 
[1899]  2  Q.  B.  286,  0.  A.,  was  questioned.  In  a  case  under  the  Public 
Health  (Ireland)  Act,  1878  (41  &  42  Yict.  c.  52),  s.  274,  it  was  held  that  the 
damage  for  which  compensation  can  be  obtained  must  be  actionable  damage, 
and  does  not  include  trade  loss  by  reason  of  the  publication  of  the  condemna- 
tion proceedings  before  the  justices  {Be  Smith  and  Belfast  Corporation,  [1910] 
2  I.  R.  285). 

(k)  Be  Bater  and  Birkenhead  Corporation,  supra. 

(l)  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  308  ;  and  as  to  arbitration, 
Bee  ihid.,  ss.  179 — 182;  see  also  title  Local  GtOyernment.  Por  the  law  as  to 
the  importation  of  articles  of  food  and  drink,  see  p.  43,  post. 
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Statutory 
Offences. 

Inspection 
and  seizure 
etc.  in 
London. 


Sub-Sect.  2. — In  London. 


88.  In  the  City  of  London  or  in  any  of  the  metropolitan 
boroughs  a  medical  officer  of  health  or  sanitary  inspector  (m)  has 
somewhat  greater  powers ;  he  may  at  all  reasonable  times  enter 
any  premises  and  inspect  and  examine  any  animal  (n)  intended  for 
the  food  of  man  which  is  exposed  for  sale  or  deposited  in  any  place 
for  the  purpose  of  sale  or  of  preparation  for  sale,  and  any  article, 
whether  solid  or  liquid,  intended  for  the  food  of  man,  and  sold  or 
exposed  for  sale,  or  deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  sale  (o).  The  power  of  seizure  and  carrying  away 
and  the  burden  of  proof  are  similar  to  those  already  mentioned  (p). 
A  justice  may  condemn  any  animal  or  article  which  has  been  seized 
or  is  liable  to  be  seized  (g').  The  person  to  whom  the  condemned 
;animal  or  article  belongs  or  did  belong  at  the  time  of  sale, 
-exposure  for  sale,  deposit  for  the  purpose  of  sale,  or  preparation 
for  sale,  or  in  whose  possession  or  on  whose  premises  the  same  was 
found,  is  liable,  on  summary  conviction,  to  a  fine  not  exceeding 
^50  for  every  animal  or  article  ;  or  if  the  article  consists  of 
fruit,  vegetables,  corn,  bread  or  flour,  for  every  parcel  thereof 
so  condemned ;  or  to  imprisonment  for  not  more  than  six  months 
with  or  without  hard  labour  (?•).  The  defendant  may  claim 
to  be  tried  by  jury(s).  If  he  has  been  convicted  of  a  like 
offence  within  the  previous  twelve  months,  and  the  court  finds 
that  he  committed  both  offences  knowingly  and  wilfully,  the  court 

(m)  As  to  the  appointment  and  powers  of  these  ofiBcers,  see  Public  Health 
(London)  Act,  1891  (54  &  55  Yict.  c.  16),  ss.  106,  107.  In  the  City  of  London 
powers  as  to  unsound  food  are  administered  by  the  Court  of  Common  Council 
as  the  successors  to  the  Commissioners  of  Sewers  (City  of  London  Sewers  Act, 
1897  (60  &  61  Yict.  c.  cxxxiii.) ).  Elsewhere  in  London  the  administration  is 
vested  in  the  councils  of  the  various  metropolitan  boroughs  (London  Government 
Act,  1899  (62  &  63  Yict.  c.  14),  s.  4).  As  to  metropolitan  local  authorities,  see 
title  Metropolis. 

(n)  See  note  (u)  on  p.  37,  ante.  It  will  be  noted  that  an  express  power  of 
enxry  is  given  to  an  officer  in  London ;  he  can,  however,  enter  only  in  accord- 
ance with  the  provisions  of  the  Public  Health  (London)  Act,  1891  (54  &  55  Yict. 
c.  76),  ss.  115,  116, 117,  123.  See,  further,  titles  Metropolis;  Public  Health 
AND  Local  Administration. 

(o)  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  (1).  The 
articles  of  food  which  may  be  inspected  and  seized  in  London  are  practically 
similar  to  the  articles  liable  to  inspection  and  seizure  under  the  combined 
operation  of  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  ss.  116,  117, 
as  extended  by  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Yict. 
c.  59),  s.  28  ;  see  p.  36,  ante. 

( p)  See  pp.  37,  39,  ante. 

\q)  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  (2).  As  to 
the  duty  of  the  justice,  see  p.  38,  ante,  and  Thomas  v.  Van  Os  (1900),  64  J.  P. 
582 

(r)  PubHc  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  (2).  There 
cannot  be  a  conviction  under  this  sub-section  unless  the  article  was  seized 
whilst  in  the  defendant's  possession  or  on  his  premises.  If  the  goods  are  seized 
when  in  possession  of  a  purchaser,  the  vendor  should  be  prosecuted  under 
3ub-s.  3  (see  p.  43,  post)  {Billing  v.  Frehhle  (1896),  66  L.  J.  (q.  b.)  180)  A 
private  person  may  prosecute  for  an  offence  under  the  Public  Health  (London) 
Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  (2),  and  so  may  a  sanitary  inspector  without 
having  been  expressly  authorised  to  take  proceedings  {QieUer  v.  Manning, 
[1906]  1  K  B.  709) ;  see,  also,  note  (o)  supra 

(«)  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  17  (1). 
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Where 

article  seized 
purchased 
from  another. 


'  may  order  notice  of  the  facts  to  be  affixed  for  not  more  than  Sect.  2. 

twenty-one  days  to  any  premises  occupied  by  him.    To  obstruct  Statutory 

the  affixing  of  such  notice,  or  to  remove,  deface,  or  conceal  the  same,  Offences, 
is  an  offence  punishable  by  a  fine  not  exceeding  £5  (t),  and  if  the 
convicted  person  is  the  occupier  of  a  licensed  slaughter-house  his 
licence  may  be  cancelled  (a). 

89.  Where  it  is  shown  that  any  article  liable  to  be  seized,  found 
in  the  possession  of  any  person,  was  purchased  by  him  from  another 
person  for  the  food  of  man,  and  when  so  purchased  was  in  such  a 
condition  as  to  be  liable  to  be  seized  and  condemned,  the  person 
who  so  sold  the  article  is  liable  to  be  fined  and  imprisoned  (b), 
unless  he  proves  that  at  the  time  he  sold  it  he  did  not  know,  and 
had  no  reason  to  believe,  that  it  was  in  such  condition  (c).  A 
vendor  can  be  convicted  under  this  provision  only  where  the  article 
is  liable  to  be  seized  after  it  has  got  into  the  possession  of  the 
purchaser  (d). 

Compensation  for  improper  seizure  or  condemnation  can  be 
recovered  only  by  an  action  for  damages. 

90.  If  a  person  has  in  his  possession  any  article  which  is  Removal  of 
unsound  or  unwholesome  or  unfit  for  the  food  of  man  he  may,  by  unsound 
written  notice,  require  the  sanitary  authority  to  remove  it  as  if  it 
were  trade  refuse  (e) . 


Compensa- 
tion. 


food. 


91.  In  the  Port  of  London  the  regulations  made  under 
Public  Health  (Eegulations  as  to  Food)  Act,  1907  (/),  apply. 


the 


Port  of 
London. 


Part  IV. — Importation  of  Food. 

92.  The  importation  into  the  United  Kingdom  of  an  adulterated  Marked 
or  impoverished  article  of  food  (by  which  is  meant  an  article  that  packages, 
has  been  mixed  with  any  other  substance,  or  has  had  any  part  of  it 
abstracted,  so  as  in  either  case  to  affect  injuriously  its  quality, 
substance,  or  nature,  but  not  an  article  of  food  to  which  has  been 
added  only  preservative  or  colouring  matter  of  such  a  nature  and 
in  such  quantity  as  not  to  render  the  article  injurious  to  health) 


(t)  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  (4). 
(a)  lUd.,  s.  47  (5). 

(6)  As  set  out  in  s.  47  (2) ;  see  p.  42,  ante. 

(c)  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  (3). 

(d)  R.  V.  Dennis,  [1894]  2  Q.  B.  458,  C.  C.  E.  Nuts  had  been  sold  in  bulk  by 
the  defendant  on  an  express  condition  that  the  buyer  would  sort  the  contents 
and  destroy  the  unsound  portion  before  offering  them  for  sale :  the  buyer  did 
put  aside  the  unsound  nuts,  and  drew  the  attention  of  the  sanitary  inspector  to 
them :  it  was  held  that  the  vendor  could  not  be  convicted,  as  the  unsound  nuts 
were  not  sold  for  the  food  of  man.  See,  also,  Billing  v.  PrehUe  (1896),  66  L.  J. 
(q.  b.)  180,  and  Grivell  v.  Malpas,  [1906]  2  K.  B.  32. 

(e)  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  s.  47  (8).  For  the 
removal  of  trade  refuse,  see  ibid.,  ss.  33,  141,  and  title  Public  Health  and 
Local  Administration. 

(/)  7  Edw.  7,  c.  32 ;  see  p.  44,  post 
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Part  IV.    may  be  made  an  offence  in  the  case  of  any  article  of  food  designated 
Importation  by  Order  in  Council,  unless  the  same  is  imported  in  packages  or 
of  Food,     receptacles  conspicuously  marked  with  a  name  or  description 
indicating  that  the  article  has  been  so  treated  (g). 

Liability  of  93.  The  person  liable  is  the  importer  (h\  and  the  penalty  on 
importer.  summary  conviction  is  for  the  first  offence  a  fine  not  exceeding 
^20,  for  the  second  offence  a  fine  not  exceeding  £50,  and  for  any 
subsequent  offence  a  fine  not  exceeding  £100  (i),  to  which  in  certain 
cases  imprisonment  may  be  added  (k).  Proceedings  for  an  offence 
relating  to  such  importation  can,  however,  be  undertaken  only  by 
the  Commissioners  of  Customs®,  who  may  take  samples  and 
procure  their  analysis  by  the  principal  chemist  of  the  Government 
laboratories  (m),  whose  certificate  of  the  result  of  the  analysis  will  be 
sufficient  evidence  of  the  facts  stated  therein,  unless  the  defendant 
requires  the  person  who  made  the  analysis  to  be  called  as  a 
witness  (n). 

94.  The  Local  Government  Board  may  make  regulations  for 
the  prevention  of  danger  to  public  health  arising  from  the  importa- 
tion, preparation,  storage,  and  distribution  of  articles  of  food  or 
drink  (other  than  drugs  or  water)  intended  for  sale  for  human  con- 
sumption. Such  regulations  may  provide  for  the  examination  and 
taking  of  samples,  and  may  apply,  with  respect  to  any  matters 
dealt  with  by  the  regulations,  any  provision  in  an  Act  of  Parlia- 
ment dealing  with  the  like  matters,  with  the  necessary  modifica- 
tions and  adaptations.  For  the  purposes  of  such  regulations 
articles  commonly  used  for  the  food  or  drink  of  man  will  be  deemed 
to  be  intended  for  sale  for  human  consumption  unless  the  contrary 
is  proved  (o). 


Eegulations 
as  to 

importation. 


(g)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (1)  (d),  (7). 
No  Order  in  Council  has  yet  been  made  exercising  this  power.  Eor  similar 
provisions  as  to  the  importation  of  butter,  margarine,  margarine  cheese,  milk, 
and  cream,  see  pp.  55,  65,  post. 

(h)  Por  definition  of  the  expression  "  importer,"  see  p.  6,  ante. 

(i)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (1). 
{Jc)  Ihid.,  s.  17  (2) ;  and  see  p..  33,  ante. 

[1)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (2).  S.  1  has 
effect  as  if  it  were  part  of  the  Customs  Consolidation  Act,  1876  (39  &  40  Yict. 
c.  36),  as  to  which  see  title  Revenue. 

(m)  As  to  Government  laboratories,  see  p.  32,  ante. 

(n)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (3),  (4),  (5). 
As  to  the  form  of  the  certificate,  see  Foot  v.  Findlay,  [1909]  1  K.  B.  1.  A 
warranty  cannot  be  raised  as  a  defence  to  a  charge  of  importing  {Kelly  v. 
Lonsdale  <fc  Co.,  [1906]  2  K.  B.  486). 

(o)  Public  Health  (Eegulations  as  to  Food)  Act,  1907  (7  Edw.  7,  c.  32),  s.  1, 
extending  the  power  of  making  regulations  given  by  the  Public  Health  Act, 
1896  (59  &  60  Yict.  c.  19).  Presumably  the  regulations  may  make  applicable 
the  provisions  of  the  Sale  of  Food  and  Drugs  Acts  as  regards  analysis  and  pro- 
ceedings against  offenders.  Eegulations  have  been  made  under  this  power  as 
follows  :  Public  Health  (Foreign  Meat)  Eegulations,  1908  (Statutory  Eules  and 
Orders,  1908,  p.  790) ;  Public  Health  (First  Series  :  Unsound  Food)  Eegulations, 
1908  (Statutory  Eules  and  Orders,  1908,  p.  801) ;  Public  Health  (Foreign  Meat) 
Amending  Eegulations,  1909  (see  Statutory  Eules  and  Orders,  1909,  p.  660,  and 
circular  letter  of  Local  Government  Board,  30th  September,  1909). 
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95.  In  the  interests  of  the  revenue  the  importation  of  certain     p^^t  iv. 

articles  is  either  forbidden  altogether,  e.g.,  extracts,  essences,  or  Importation 
other  concentrations  of  malt,  coffee,  chicory,  or  tea,  or  only  per-     of  Food, 

mitted  in  manner  prescribed  by  the  Customs  Acts  or  Eegulations,  prohibition. 
e.g.,  spirits  and  wines  (jp). 


Part  V. — Particular  Articles  of  Food  (2). 

Sect.  1. — Beer. 

96.  The  sale  of  beer,  besides  being  within  the  operation  of  the  Definition 
Sale  of  Food  and  Drugs  Acts,  is  regulated  in  the  interests  of  the 
revenue  by  various  Acts  relating  thereto  (7-),  and  for  that  purpose 

the  term  *'beer"  includes  ale,  porter,  spruce  beer,  black  beer,  and 
any  other  description  of  beer  and  any  liquor  which  is  made  or  sold 
as  a  description  of  beer  or  as  a  substitute  for  beer,  and  which  on 
analysis  of  a  sample  thereof  at  any  time  is  found  to  contain  more 
than  2  per  cent,  of  proof  spirit  (a), 

97.  A  brewer  of  beer  for  sale  must  not  adulterate  beer  nor  add  Adulteration 
anything  thereto  (except  finings  for  the  purpose  of  clarification,  or  (^•)  hrewei 
other  matter  or  thing  sanctioned  by  the  Commissioners  of  Inland 
Revenue)  before  the  same  is  delivered  for  consumption.    Any  beer 

found  to  be  adulterated  or  mixed,  except  as  aforesaid,  in  the 
possession  of  a  brewer  of  beer  for  sale  must  be  forfeited,  and  the 
brewer  incurs  a  penalty  of  £50 (b).  A  similar  prohibition  and  penalty 
attaches  to  a  dealer  in  or  retailer  of  beer,  with  the  addition  that  he 
must  not  dilute  beer  (c).  The  use  of  saccharine,  glucose,  or  invert 
sugar  and  sucramine  in  the  manufacture  and  preparation  for  sale 
of  beer  is  prohibited  {d). 


( p)  See  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  s.  42,  and  title 
Hetentje. 

{q)  Except  where  otherwise  expressly  indicated,  the  articles  of  food  dealt  with 
in  this  part  come  within  the  scope  of  the  Sale  of  Food  and  Drugs  Acts,  and  also 
within  the  ordinary  laws  relating  to  the  sale  of  unwholesome  food  (see  pp.  0 
€t  seq.  and  pp.  35  et  seq.,  ante).  They  are,  in  addition,  affected  by  special 
statutory  provisions,  which  will  now  be  considered.  For  restrictions  affecting 
particular  trades,  generally,  see  titles  Pactop.ies  ais^d  Shops,  Yol.  XIY., 
pp.  433  et  8eq. ;  Fisheries,  Yol.  XIY.,  pp.  569  et  seq.  ;  Game,  pp.  254  et  seq.^ 
post ;  Intoxicating  Liqijoes  ;  Public  Health  and  Local  Administration  ; 
Teade  and  Trade  Unions. 

(r)  See  title  PtEYENUE. 

(a)  Inland  Ptevenue  Act,  1880  (43  &  44  Yict.  c.  20),  s.  2,  as  extended  by  the 
Ghistoms  and  Inland  Eevenue  Act,  1885  (48  &  49  Yict.  c.  51),  s.  4.  "  Botanic 
beer"  has  been  held  to  be  beer  within  this  definition  [Howarth  v.  Minns  (1886), 
51  J.  P.  7,  in  which  Leah  v.  Minns  (1883),  47  J.  P.  198,  was  doubted). 

(h)  Customs  and  Inland  Eevenue  Act,  1885  (48  &  49  Yict.  c.  51),  s.  8  (1). 

(c)  I  hid.,  s.  8  (2).  The  Act  does  not,  however,  prevent  the  sale  to  a  customer 
by  a  publican  of  a  glass  of  mixed  beer—"  half  and  half."  It  is  directed  against 
the  manipulation  of  large  quantities  of  beer  in  the  publican's  cellar,  and  not 
against  the  mixing  of  small  quantities  in  a  glass  in  the  customer's  presence  {per 
Huddleston,  B.,  in  Crofts  v.  Taylor  (1887),  19  Q.  B.  D.  524). 

(d)  Treasury  Orders  made  under  the  Customs  and  Inland  Eevenue  Act,  1883 
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Sect.  1. 
Beer. 

(ii.)  by  beer 
seller. 

Application 
of  Acts. 

The  Bread 
Acts. 


Baking  or 
selling  on 
Sunday. 


98.  If  a  licensed  beer  seller  is  convicted  of  adulterating  beer 
the  conviction  must  be  entered  on  the  register  of  licences  (e). 

Sect.  2. — Bread. 

99.  In  addition  to  the  general  laws  relating  to  adulteration  (/) 
and  the  sale  of  unwholesome  food  (g),  two  statutes,  known  as  the 
Bread  Acts,  1822  and  1836  (li),  relate  specially  to  the  preparation 
and  sale  of  bread,  the  first  applying  within  the  City  of  London  and 
the  liberties  thereof,  within  the  weekly  Bills  of  Mortality  (i),  and 
within  ten  miles  of  the  Koyal  Exchange,  while  the  second  applies 
beyond  those  limits.  The  provisions  of  the  two  Acts  are  to  a  large 
extent  identical ;  the  few  points  of  difference  will  be  indicated  in 
the  following  paragraphs.  They  apply  only  to  persons  who  make 
or  sell  bread  in  the  way  of  trade  and  to  their  servants  (k), 

100.  No  master  or  mistress,  journeyman,  or  other  person 
exercising  or  employed  in  the  trade  or  calling  of  a  baker  may  make 
or  bake  any  bread,  rolls,  or  cakes  of  any  sort  or  kind  on  a  Sunday ; 
and  such  persons  may  not  after  1.30  p.m.  on  Sunday  sell  or  expose  for 
sale,  nor  permit  nor  suffer  to  be  sold  or  exposed  for  sale,  any  bread, 
rolls,  or  cakes  of  any  sort  or  kind,  nor  bake  nor  deliver,  nor  permit 
nor  suffer  to  be  baked  or  delivered,  any  meat,  pudding,  pie,  tart,  or 
victuals,  nor  in  any  other  manner  exercise  the  trade  or  calling  of  a 
baker  or  be  engaged  or  employed  in  the  business  or  occupation 
thereof,  except  so  far  as  may  be  necessary  in  setting  and  superin- 
tending the  sponge  (l)  to  prepare  the  bread  or  dough  for  the 
following  day's  baking.  A  baker  may,  however,  deliver  bakings  to  his 
customers  on  Sunday  up  to  1.30  p.m.  A  conviction  for  transgressing 
these  regulations  must  take  place  within  six  days  from  the 
commission  of  the  offence,  and  the  penalty  varies  from  10s.  to 
40s.,  according  to  whether  it  is  a  first,  second,  or  third,  or  subse- 
quent offence.  In  default  of  payment  and  of  sufficient  distress 
the  offender  may  be  imprisoned,  with  or  without  hard  labour,  for 
periods  varying  from  seven  days  to  one  month,  unless  the  whole  of 

(51  &  52  Yict.  c.  8),  s.  5,  and  dated  iTth  May,  1888,  10th  October,  1901,  and 
7th  December,  1901 . 

(e)  Licensing  Act,  1874  (37  &  38  Yict.  c.  49),  s.  14  ;  Licensing  Act,  1902 
(2  Edw.  7,  c.  28),  s.  9,  now  repealed  by  the  Licensing  (Consolidation)  Act, 
1910  (10  Edw.  7  «&  1  Geo.  5,  c.  24),  and  re-enacted  by  ibid.,  s.  50  (2) ;  see  title 
Intoxicating  Liquors. 

(/)  See  pp.  5 — 34,  ante. 

[g)  See  pp.  35 — 43,  ante;  see,  also,  title  Eactories  AND  Shops,  Yol.  XIY.^ 
pp.  458  et  seq.,  as  to  bakehouses  and  use  of  underground  premises  for  baking 
purposes. 

(/i)  3  Geo.  4,  0.  cvi.  (which  applies  to  London),  and  6  &  7  Will.  4,  c.  37,  in 
this  title  together  usually  referred  to  as  "  the  Bread  Acts."  The  stipendiary 
magistrate  at  East  Ham  held  that  the  London  Act  applied  to  wholesale  as  well 
as  retail  transactions  (see  B.  v.  Apostles'  Bread  Co.  (1907),  42  L.  J.  651). 

(i)  The  Bills  of  Mortality  were  weekly  returns  of  deaths  issued  in  the 
parishes  of  the  City  of  London  and  in  certain  adjacent  parishes  in  Middlesex 
and  Surrey.    They  were  discontinued  in  1842. 

{k)  The  Bread  Acts  do  not  apply  to  bread  baked  in  a  private  house  for  private 
consumption,  or  made  otherwise  than  for  sale. 

{I)  The  word  "  sponge,"  used  in  connection  with  baking,  means  the  dough 
before  it  is  kneaded  and  formed,  when  full  of  globules  of  carbonic  acid  gas 
generated  by  the  yeast  or  leaven. 
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the  penalty,  costs,  and  expenses  be  sooner  paid  (m).    Anyone  may  ^■ 
institute  a  prosecution,  as  the  restrictions  imposed  by  the  Sunday  Bread. 
Observation  Prosecution  Act,  1871  (w),  do  not  apply  to  cases  under 
the  Bread  Acts  (o). 

101.  A  baker  may  make,  and  a  seller  of  bread  may  sell  or  offer  component 
for  sale,  bread  made  of  flour  or  meal  of  wheat,  barley,  rye,  oats,  parts  of 
buckwheat,  Indian  corn,  peas,  beans,  rice,  or  potatoes ;  with  common  * 
salt,  pure  water,  eggs,  milk,  barm,  leaven,  potato,  or  other  yeast, 
and  mixed  in  such  proportions  as  he  thinks  fit(^).    He  is  not 
allowed  to   use  any  other  ingredient  whatsoever,   and  if  he 
knowingly  (^)  uses  any  but  the  above-named  ingredients,  he,  or  any 
journeyman  or  servant  offending,  is  liable  to  a  penalty  not  exceed- 
ing ^10,  and  in  default  of  payment  to  imprisonment  (r).  The^ 
justices  may  also  order  the  offender's  name,  place  of  abode,  and 
offence  to  be  advertised  in  a  local  newspaper,  and  may  defray  the^ 
expense  of  such  publication  out  of  the  penalty  (s). 

{m)  Bread  Act  (London),  1822  (3  aeo.  4,  c.  cvi.),  s.  16;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  14.  The  hour  1.30  p.m.  must  be  ascertained  according 
to  Greenwich  time  (Statutes  (Definition  of  Time)  Act,  1880  (43  &  44  Yict.  c.  91) ; 
and  see  title  Time. 

(n)  34  &  35  Yict.  c.  87,  s.  1. 

(o)  R.Y.Mead,  [1902]  2  K.B.  212.  For  restrictions  against  trading  on  Sundays, 
see,  further,  title  Time.  Baking  puddings,  pies,  and  such  like  things,  for 
dinner  on  Sunday,  is  not  an  offence  against  the  Sunday  Observance  Act,  1677 
(29  Car.  2,  c.  7) ;  but  baking  bread  in  the  ordinary  course  of  business  is  {R.  y. 
Younger  (1793),  5  Term  Eep.  449  ;  B.  v.  Cox  (1759),  2  Burr.  785).  A  baker  can 
commit  but  one  offence  on  the  same  day  by  exercising  his  ordinaiy  calling  on 
a  Sunday  contrary  to  the  Sunday  Observance  Act,  1677  (29  Oar.  2,  c.  7),  and  in 
a  case  where  a  baker  had  been  convicted  under  that  Act  on  four  charges  of 
selling  hot  rolls  on  one  Sunday,  it  was  held  that  only  the  first  conviction  was 
legal  (Crepes  v.  Burden  (1777),  2  Cowp.  640;  1  Smith,  L.  0.,  11th  ed.,  651). 

{p)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  2  ;  Bread  Act,  1836  (6  &  7 
Will.  4,  c.  37),  s.  2.  Mixing  alum  with  bread  was  at  one  time  specially  mter- 
dicted  by  stat.  (1796)  36  Geo.  3,  c.  22,  s.  3,  repealed  by  the  Statute  Law 
Eevision  Act,  1861  (24  &  25  Yict.  c.  loi),  and  is  now  inferentially  forbidden 
by  the  above-mentioned  sections  of  the  Bread  Acts.  As  the  addition  of  alum, 
by  covering  the  use  of  inferior  flour,  may  constitute  a  fraud  on  the  purchaser, 
a  prosecution  will  also  lie  under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  & 
39  Yict.  c.  63),  s.  6;  and,  if  evidence  is  available  that  the  alum  has  been  added 
in  such  quantities  as  to  be  injurious  to  health,  proceedings  may  be  taken  under 
s.  3  of  that  Act.  An  indictment  Will  lie  at  common  law  for  mixing  alum  with 
bread  so  as  to  make  it  noxious,  though,  as  in  the  case  of  a  prosecution  under 
the  Bread  Acts,  guilty  knowledge  on  the  part  of  the  accused  is  an  essential 
element  {R.  v.  Dixon  (1814),  3  M.  &  S.  11  ;  and  see  R.  v.  Treeve  (1796),  2  East, 
P.  C.  821). 

{q)  To  constitute  an  offence  under  the  Bread  Acts,  guilty  knowledge  must  be 
shown  {Core  v.  James  (1871),  L.  E.  7  Q.  B.  135). 

(r)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  10 ;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  8;  see  Core  v.  James,  supra,  per  Banjsten",  J.,  at 
.  138 :  "  The  meaning  of  s.  8  is  that  if  the  baker  knowingly  uses  any  for- 
^  idden  ingredient  he  is  liable  to  a  penalty,  and  if  his  servant  knowingly  uses 
it  the  baker  is  responsible ;  but  where  there  is  an  utter  absence  of  knowledge, 
both  upon  the  part  of  master  and  servant,  it  cannot  be  said  that  either  of  them 
uses  the  ingredient,  for  he  does  not  know  that  it  exists." 

(s)  Bread  Act  (London),  1822  (3  Geo.^  4,  c.  cvi.),  s.  10  ;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  8.  As  to  advertising  names  of  offenders,  compare  the 
Adulteration  of  Seeds  Act,  1869  (32  &  33  Yict.  c.  112),  s.  3  ;  Weights  and 
Measures  Act,  1889  (52  &  53  Yict.  c.  21),  s.  14  ;  Public  Health  (London)  Act, 
1891  (54  &  55  Yict.  c.  76),  s.  47  (4) ;  see  also  title  Weights  and  Measures. 
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102.  It  is  also  an  offence  punishable  by  a  penalty  not  exceeding 
^20  for  any  person  to  put  into  any  corn,  meal,  or  flour  intended 
for  sale  any  foreign  ingredient  or  mixture,  or  knowingly  to 
sell  or  offer  or  expose  for  sale,  either  separately  or  mixed,  any  meal 
or  flour  of  one  sort  of  corn  or  grain  as  the  meal  or  flour  of  any  other 
sort  of  corn  or  grain  (t). 

103.  Justices  may  by  warrant  authorise  a  search,  at  reasonable 
times  in  the  daytime,  on  the  premises  of  any  miller,  mealman, 
baker,  or  other  person  who  shall  grind  grain,  or  dress  or  bolt 
meal  or  flour,  or  make  bread  for  reward  or  sale,  for  the  purpose  of 
discovering  and  seizing  any  adulterated  meal,  flour,  dough,  or  bread, 
or  any  mixture  or  ingredient  intended  to  be  used  for  the  adulteration 
thereof.  Any  material  seized  is  to  be  carried  to  the  nearest  resident 
justice  with  all  convenient  speed,  and  if  the  justice  condemns  it  he 
may  order  the  material  to  be  disposed  of  as  he  thinks  proper  (a). 
An  offender  may  be  fined  any  sum  not  exceeding  ^10  for  the  first 
offence,  with  further  penalties  in  case  of  a  second  or  subsequent 
offence,  and  imprisonment  in  default  of  payment ;  and  his  name, 
place  of  abode,  and  occupation  may  be  advertised  in  a  local  news- 
paper (b).  To  obstruct  any  such  search  or  seizure  is  also  an  offence 
punishable  on  conviction  by  a  penalty  not  exceeding  £10  (c). 

104.  In  addition  to  the  statutory  offence,  a  baker  who  sells 
bread  containing  noxious  or  unwholesome  materials  is  guilty  of  an 
indictable  misdemeanour  at  common  law  (d),  for  there  is  an  infer- 
ence on  the  sale  of  bread,  as  of  all  food,  that  it  is  intended  to  be 
eaten  by  man  (e).  This  inference  may,  of  course,  be  rebutted  by 
evidence  that  the  bread  was  sold  or  delivered  for  some  other 
purpose.  The  addition  of  the  noxious  substance  need  not  neces- 
sarily be  the  personal  act  of  the  baker,  for  he  is,  in  this  connection, 
answerable  for  the  misdeeds  of  his  servant,  if  the  servant  was 
employed  to  use  a  material  that  might  be  dangerous  (/). 


105.  Bread  made  for  sale  either  wholly  or  partially  of  peas  or 
beans,  or  of  any  sort  of  corn  or  grain  other  than  v/heat,  must  be 
marked  with  a  large  letter  M  in  Koman  character  ;  but  the  use  of 
potato  yeast  in  bread  made  of  the  meal  or  flour  of  wheat  does  not 
bring  the  bread  within  this  regulation.  The  penalty  for  breach  is 
a  sum  not  exceeding  10s.  for  every  pound  weight  of  unmarked 
bread  made  for  sale,  or  sold,  or  exposed  for  sale  (g). 


{t)  Bread  Act  (London),  1822  (3  (xeo.  4,  c.  cvi.),  s.  11 ;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  9.  Prosecutions  under  the  Bread  Acts  for  adulteration 
are  infrequent  nowadays. 

(a)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  13  ;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  11. 

Cb)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  14  ;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  12. 

(c)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  15;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  13. 

(d)  E.  V.  Treeve  (1796),  2  East,  P.  C.  821 ;  B.  v.  Bixon  (1814),  3  M.  &  S.  11. 
fe)  B.  V.  Dixon,  supra ;  and  see  p.  3,  ante. 

\f)  II.  V.  Dixon,  supra. 

{q)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  12  ;  Bread  Act,  1836(6  &  7 
Will.  4,  c.  37),  s.  10. 
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loaf  by  those  designations 
the  loaf  (Z),  or  to  sell  a 


106.  Bakers  or  sellers  of  bread  may  make  or  offer  for  sale  bread 
made  of  such  weight  or  size  as  they  think  M(h),  but  whatever  is 
the  weight  or  size  of  the  loaf  it  can  be  sold  only  by  weight  (i),  with 
one  exception  (j).  Selling  by  weight  means  such  a  selling  as  informs 
the  purchaser  exactly  how  much  bread  he  gets  for  a  certain  price  (k). 
It  is  not  legal  to  sell  a  2d.  loaf  or  a  6d.  -  -  -  ■ 
without  having  regard  to  the  weight  of 
quartern  loaf  as  such  (m). 

A  baker  or  seller  of  bread  who  sells  or  causes  to  be  sold  bread 
otherwise  than  by  weight  is  liable  to  a  penalty  not  exceeding  40s. 
for  every  such  offence  (ti),  and  he  must,  subject  to  a  penalty  of  not 
less  than  40s.  and  not  more  than  £5,  use  the  avoirdupois  weight 
of  sixteen  ounces  to  the  pound  (o). 

The  bread  must  be  actually  weighed  after  baking  and  before 
salQ(p).  It  is  not  obligatory  upon  tHe  seller  to  weigh  at  the 
moment  of  sale,  nor  in  the  presence  of  the  customer,  unless  requested 
by  him  so  to  do  (q),  but  if  the  loaf  is  not  weighed  then  or  shortly 
before,  as  bread  soon  loses  weight,  there  will  be  a  presumption  that 
it  is  not  being  sold  by  weight  (?•).  The  weight  of  the  particular  loaf 
or  parcel  of  bread  sold  must  be  ascertained  (s),  but  it  is  sufficient  to 
ascertain  that  the  weight  is  above  the  weight  professed  to  be  sold, 
without  ascertaining  the  exact  weight  (t).  The  fact  of  a  loaf  being 
deficient  in  weight  is  prima  facie  evidence  that  the  bread  has  not 
been  weighed,  and  throws  upon  the  seller  the  burden  of  proving 


Sect.  2. 
Bread. 


Sale  by 
weight. 


Penalties. 


When  weigh- 
ing must  take 
place. 


(h)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  3  ;  Bread  Act,  1836  (6  &  7 
Wm.  4,  c.  37),  s.  3. 

(i)  Ibid.,  s.  4  of  each  Act.  The  magistrate  at  East  Ham  Police  Court  held 
that  the  section,  as  regards  London,  applied  to  wholesale  as  well  as  retail 
transactions  (see  B,  v.  Apostles^  Bread  Co.  (1907),  42  L.  J.  651).  As  to  weights 
and  measures,  see  title  Weights  and  Measures. 

(j)  See  p.  51,  post. 

(k)  Jones  v.  HuxtaUe  (1867),  L.  E.  2  Q.  B.  460  ;  London  County  Council  v. 
Read  (1899),  63  J.  P.  775 ;  Cox  v.  Bleines,  [1902]  1  K  B.  670. 

{I)  London  County  Council  v.  Read,  supra ;  and  see  Hill  v.  Browning  (1870), 
L.  E.  5  Q.  B.  453. 

(m)  Jones  v.  HuxtaUe,  supra. 

[n)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  4;  Bread  Act,  1836  (6  &  7 
Will.  4,  c.  37),  s.  4. 

(o)  Ihid.,  s.  5  of  each  Act.  The  penalty  for  a  first  offence  may  be  reduced 
under  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  4;  see  title 
Magistrates.    As  to  weights  generally,  see  title  Weights  and  Measures. 

{p)  Jones  V.  HuxtaUe,  supra;  Williams  v.  Deggan  (1867),  16  L.  T.  492  ;  Hill 
Y.  Browning,  supra;  Mattinson  v.  Bingley  {IdOS),  72  J.  P.  346 ;  and  compare 
the  Irish  case  of  Slater  v.  Breivsters,  [1905]  2  I.  E.  258.  It  is  not  sufficient 
to  weigh  the  dough  before  baking,  and  make  an  allowance  for  shrinkage  or 
evaporation  ;  what  must  be  weighed  is  bread,  not  dough. 

{q)  R.  V.  Kennett  (1869),  L.  E.  4  Q.  B.  565  ;  and  see  Cox  v.  Bleines^  supra, 
per  Lord  Alverstone,  C.J.,  at  p.  673. 

(r)  Jones  v.  HuxtaUe,  supra. 

(s)  Welch  V.  Cutler  (1905),  69  J.  P.  149.  In  this  case  2-lb.  loaves  had  been 
weighed  three  at  a  time,  and  it  was  proved  that  each  batch  weighed  6  lbs. 
One  of  the  loaves  was  found  after  sale  to  be  half  an  ounce  deficient.  It  was 
held  that  the  weighing  was  not  sufficient. 

{t)  Cox  V.  Bleines,  supra  ;  Bridge  v.  Passman  (1903),  68  J.  P.  129  ;  Houghton  v. 
Buxton  (1907),  24  T.  L.  E.  200.  The  Acts  are  not  meant  to  prevent  people 
getting  overweight  {Blackledge  &  Sons,  Ltd.  v.  Bolshaiu  (1908),  72  J.  P.  383). 
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that  the  bread  was  in  fact  weighed  (a).  The  weighing  must  be  made 
in  view  of  the  sale  of  the  bread  as  of  a  particular  weight :  it  is  not 
sufficient,  for  instance,  to  weigh  a  loaf  to  see  that  it  weighs  at  least 
If  lbs.,  and  then  to  sell  it  as.  a  2-lb.  loaf  (6). 

107.  Every  baker  or  seller  of  bread  must  provide  in  a  conspicuous 
part  of  his  shop,  on  or  near  the  counter,  a  beam  and  scales  with 
proper  weights,  or  other  sufficient  balance,  in  order  that  all  bread 
there  sold  may  be  weighed  in  the  presence  of  the  purchaser  (c).  As 
the  Bread  Acts  do  not  impose  any  penalty  for  an  infringement  of 
this  provision,  a  neglect  in  this  respect  can  only  be  punished  as  an 
indictable  misdemeanour,  and  not  summarily  (d) . 

Using  false  weighing  instruments  may  be  punishable  by  a  fine 
not  exceeding  £5  {e). 

108.  Every  baker  or  seller  of  bread,  and  every  journeyman, 
servant,  or  other  person  employed  by  such  baker  or  seller  of  bread, 
who  shall  convey  or  carry  out  bread  for  sale  in  and  from  any  cart 
or  other  carriage  (/),  must  be  provided  with  and  constantly  carry  in 
such  cart  or  other  carriage  a  correct  weighing  instrument  (g),  in 
order  that  all  bread  sold  by  him  may  be  weighed  in  the  presence  of 
the  purchaser,  if  the  purchaser  requests  that  the  bread  shall  be  so 
weighed.  If  this  requirement  is  neglected,  or  if  the  weights  are 
deficient,  or  if  there  is  a  refusal  to  weigh  the  bread  on  request  made 
by  or  on  behalf  of  the  purchaser,  the  baker  or  seller  of  bread 
will  be  liable  to  a  penalty  not  exceeding  £5  for  every  offence  (/t). 


{a)  Mitton  v.  Trohe  (1869),  20  L.  T.  563 ;  R.  v.  Kennett  (1869),  L.  E.  4  Q.  B. 
565. 

(&)  Evans  v.  Jones  (1908),  72  J.  P.  481. 

(c)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  8 ;  Bread  Act,  1836  (6  &  7 
Will.  4,  c.  37),  s.  6. 

(d)  R.  V.  Smith  (1894),  58  J.  P.  445;  see  also  Tyler  y.  Newrmin  {imd>),  72 
J.  P.  (Journal)  307,  a  case  before  justices.  But  compare  R.  v.  Kingshy  (1851), 
15  J.  P.  65,  where  it  was  held  that  the  penalty  imposed  by  the  Bread  Act, 
1836  (6  &  7  Will.  4,  c.  37),  s.  7  (see  note  [li),  infra),  might  be  applied  to  an 
offence  against  s.  6  of  the  same  Act  for  refusing  to  weigh  in  the  presence 
of  the  customer. 

(e)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  8  ;  Bread  Act,  1836  (6  &  7 
Will.  4,  c.  37),  s.  6.  Prosecutions  may  also  be  instituted  under  the  Acts  relating 
to  weights  and  measures  ;  see  title  Weights  and  Measures. 

(/)  In  the  Bread  Act  (London^  1822  (3  Geo.  4,  c.  cvi.),  which  applies  only 
to  the  metropolis  (see  p.  46,  ante),  the  cart  or  other  carriage  aimed  at  by  this 
provision  is  specially  limited  to  those  "  drawn  by  a  horse,  mule,  or  ass  "  ;  so, 
in  London,  sale  from  a  handcart,  tricycle  cart,  or  motor  car  will  not  be  within 
the  obligation  as  to  carrying  scales  and  weights. 

{g)  The  expression  "  weighing  instrument  "  includes  scales,  with  the  weights 
belonging  thereto,  scale-beams,  balances,  spring  balances,  steelyards,  weighing 
machines,  and  other  instruments  for  weighing  (Weights  and  Measures  Act, 
1889  (52  &  53  Vict.  c.  21),  s.  35) ;  and  see  Weights  and  Measures  Act,  1904 
(4  Edw.  7,  0.  28),  s.  16),  and  title  Weights  and  Measures. 

{h)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  9 ;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  7  ;  as  amended  by  the  Weights  and  Measures  Act,  1889 
(52  &  53  Vict.  c.  21),  s.  32,  and  the  Weights  and  Measures  Act,  1904  (4  Edw.  7, 
c.  28),  s.  11.  The  amendment  made  \>j  the  Weights  and  Measures  Act,  1889 
(52  &  53  Vict.  c.  21),  s.  32,  only  applies  to  a  refusal  to  weigh  on  request 
{Copelandy.  Walker  (1891),  55  J.  P.  809).  The  sections  do  not  apply  to  delivery 
by  basket  {Robinson  y.  Cliff  {1816),  1  Ex.  D.  294,  per  Denman,  J.,  at  p.  298. 
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The  master,  and  not  the  servant,  is  liable  under  this  provision,      Sect.  2. 
which  does  not  relieve  the  baker  or  seller  of  bread  from  his  duty  to  Bread, 
sell  by  weight,  and  actually  to  weigh  the  bread  before  sale(t),  the 
object  of  the  provision  being  to  ensure  that  there  may  be  a  second 
weighing  on  delivery  to  the  purchaser,  if  it  is  required  by  him. 

If  bread  has  been  actually  purchased  at  the  baker's  or  seller's  where  sale 
shop,  and  the  loaves  are  weighed  in  the  customer's  presence  and  completed  at 
appropriated  to  the  contract,  and  then,  at  the  customer's  request  ^^^P* 
and  to  oblige  him,  sent  in  a  cart  to  his  house,  it  is  not  necessary 
that  the  cart  should  be  provided  with  a  weighing  instrument  (k). 

But  if  the  sale  is  not  completed  at  the  shop,  as  where  a  baker  where  sale 
receives  an  order  for  bread,  which  he  selects  and  weighs  in  the  not  completed 
shop,  and  then  sends  out  in  a  cart  to  the  customer,  the  cart  must  ^^^P- 
carry  the  necessary  scales  and  weights,  as  the  object  of  the  enact- 
ment is  that  the  customer  shall  be  afforded  an  opportunity  of 
seeing  the  bread  weighed  (Z). 

109.  The  only  exception  to  the  rule  requiring  bread  to  be  sold  French  or 
by  weight  and  not  by  denomination  or  value,  is  that  a  baker  or  ^^^^^  bread, 
seller  of  bread  may  sell  bread  usually  sold  under  the  denomination 
of  French  or  fancy  bread  or  rolls,  without  previously  weighing 
it  (m).    The  word    usually  "  relates  to  the  time  of  sale  and  not  to 
the  date  of  the  passing  of  the  Act  (w). 


Bramwell,  B.,  in  this  case,  discussed  the  effect  of  the  Bread  Act,  1836  (6  & 
7  WiU.  4,  c.  37),  ss.  6,  7  :  he  said  that  the  Bread  Act,  1836  (6  &  7  Will.  4,  c.  37), 
s.  6,  relates  to  bakers  who  keep  shops,  the  earlier  part  of  s.  7  relates  to  hawkers 
only,  and  the  penal  part  of  s.  7  applies  to  offences  under  both  ss.  6  and  7.  But 
compare  B.  v.  Smith  (1894),  58  J.  P.  445,  where  it  was  held  that  the  Bread  Act 
(London),  1822  (3  Geo.  4,  c.  cvi.),  s.  9,  could  not  be  extended  to  provide  a 
penalty  for  an  offence  under  s.  8  of  that  Act ;  and  see  p.  50,  ante,  and  B.  v. 
Kingsby  (1851),  15  J.  P.  65,  cited  in  note  (d)  thereon. 
(^)  See  p.  49,  ante. 

(k)  Daniel  v.  Whitfield  (1885),  15  Q.  B.  D.  408.  The  bread  is  not  then  carried 
out  or  dehvered  by  the  vendor  as  such,  baker  or  seller  of  bread  "  ;  the  sale 
and  appropriation  has  taken  place  at  the  shop,  and  the  subsequent  dehvery  is 
merely  a  matter  of  favour  to  a  customer. 

{I)  RoUnson  v.  Cliff  (1876),  1  Ex.  D.  294;  Ridgway  v.  Ward  (1884),  14 
Q.  B.  D.  110.  In  the  earUer  case  Bbamwell,  B.,  said,  at  p.  297,  that  no  baker 
could  safely  deHver  even  one  loaf  without  being  provided  with  weights  and 
scales  at  the  time  of  dehvery,  even  though  the  loaf  had  been  weighed  at  the 
time  of  sale. 

(m)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  4;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  4.  Any  bread  now  or  hereafter  usually  denominated 
French  or  fancy  broad  or  rolls  is  within  the  exception,  whether  it  was  so 
known  and  sold  in  1822  or  1836  respectively  or  not.  On  the  other  hand,  the 
exception  does  not  include  bread,  which,  though  usually  sold  as  fancy  bread  at 
the  date  of  the  passing  of  either  Act,  does  not  at  the  time  of  the  alleged  offence 
come  within  that  designation  {R.  v.  Wood  (1869),  L.  E.  4  Q.  B.  559).  There 
has  been  some  doubt  felt  as  to  what  is  the  exact  position  of  the  law  on  the 
construction  of  the  word  "usually  "  in  the  Bread  Acts,  but  a  careful  considera- 
tion of  the  reported  cases  supports  the  proposition  given  in  the  text.  R.  v. 
Wood,  supra,  is  an  express  decision  that  the  proper  test  is  what  is  known  as 
fancy  bread  at  the  time  of  the  transaction  which  is  called  in  question. 
Hannen,  J.,  however,  delivered  a  strong  dissenting  judgment  {iUd.,  at  p.  563), 
in  which  he  expressed  the,  perhaps,  more  logical  view  that  the  exception 
related  only  to  bread  usually  sold  as  fancy  bread  etc.  at  the  time  of  the  passing 
of  the  Act  and  in  the  subsequent  case  of  Aerated  Bread  Co.  v.  Gregg  (1873), 
L.  E.  8  Q.  B.  355,  Blackbuiin  and  Archibald,  JJ.,  distinctly  expressed  their 
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To  come  within  the  exception,  the  bread  must  be  something  that 
is  not  ordinary  bread ;  it  must  be  an  article  either  of  exceptional 
quality  or  of  a  different  shape  and  appearance  from  ordinary  bread, 
and  must  be  of  such  a  nature  that  a  purchaser  can  see  at  a  glance 
that  it  is  not  the  ordinary  loaf  of  commerce  (n). 

When,  however,  a  customer  asks  for  bread  by  weight  the  baker  is 
bound  to  sell  by  weight,  whether  the  bread  is  ordinary  or  French 
or  fancy  bread  (o). 

110.  A  person  resisting  or  making  forcible  opposition  against 
any  person  employed  in  the  due  execution  of  either  of  the 
Bread  Acts  is  liable  to  a  penalty  not  exceeding  ^10  for  every 
offence  (p).  All  penalties  under  the  Acts  may  be  levied  by  distress, 
with  imprisonment  in  default  for  not  more  than  one  calendar  month, 
with  or  without  hard  labour,  unless  otherwise  directed  by  the  Acts, 
or  until  the  money  be  sooner  paid  (q).  Half  of  any  penalty  may  be 
given  to  the  informer  or  person  suing  for  and  recovering  the  same  (r), 
and  the  other  half  (or  the  whole  if  there  be  no  informer)  goes  to  the 
relief  of  the  county  or  borough  rate,  as  the  case  may  be  (s) . 

No  person  may  be  convicted  under  the  Acts  unless  the  com- 
plaint is  made  within  forty-eight  hours  after  the  commission 
of  the  offence,  or  within  such  reasonable  time  as  to  the  justice  or 
justices  shall  seem  fit,  except  in  cases  of  perjury  (i),  and  no  person 


concurrence  with  this  view :  B.  v.  Wood  (1869),  L.  E.  4  Q.  B.  659,  was  not, 
however,  overruled,  and  not  expressly  dissented  from,  the  point  decided  in  that 
case  not  coming  directly  in  question,  and  it  must  therefore  be  regarded  as 
expressing  the  existing  law  on  the  point ;  see  the  judgment  of  Wills,  J.,  in 
V.  V.  Bread  Co.  v.  StuUs  (1896),  60  J.  P.  424. 

(n)  See  Aerated  Bread  Co.  v.  Gregg  (1873),  L.  E.  8  Q.  B.  355.  Loaves  made 
of  the  same  material  as  ordinary  bread  but  baked  separately,  and  not  in  a 
batch,  are  not  French  or  fancy  bread,  nor  does  the  fact  that  the  bread  is 
made  by  an  improved  process  or  with  yeast  of  a  superior  quality  ( V.  V. 
Bread  Co.  v.  Stuhbs,  supra)  make  the  loaf  fancy  bread.  It  must  be  something 
which  to  the  eye  is  distinctly  different  from,  and  not  liable  to  be  confounded 
with,  ordinary  household  bread  by  those  who  do  not  know  the  intricacies  of  the 
trade  {ihid.,  per  WiUjS,  J.,  at  p.  425).  In  giving  judgment  in  Aerated  Bread 
Co.  V.  Gregg,  supra,  Qtjain,  J.,  said  that  the  bread  intended  to  be  excepted  from 
the  necessity  of  weighing  was  bread  made  in  small  quantities  in  small  shapes, 
either  long  rolls  or  round  rolls  or  "  crescents  "  ;  see  also  Bailey  v.  Bar  shy,  [1909] 
2  K.  B.  610,  where  it  was  held  that  it  was  not  essential  that  the  bread  should 
differ  in  quality  from  ordinary  bread,  if  sold  in  a  shape  and  size  unmistakably 
different  from  an  ordinary  loaf.  The  object  of  the  Bread  Acts  was  to  liberate 
the  trade  from  the  restrictions  of  the  now  repealed  Assize  Act  (date  uncertain), 
and  to  leave  the  baker  at  liberty  to  make  bread  of  any  size  and  shape  he  pleases, 
and  to  charge  his  own  price  for  it.  But  in  order  to  protect  the  customer  from 
imposition  the  Bread  Acts  require  the  baker  to  sell  by  weight.  He  cannot  sell 
at  so  much  per  loaf ;  he  must  sell  at  so  much  per  pound,  and  the  customer  is  to 
have  so  many  pounds  of  bread,  unless  he  chooses  to  have  an  article  of  excep- 
tional quality,  something  that  is  not  ordinary  bread ;  and  if  he  buys  that,  the 
baker  is  at  liberty  to  sell  it  without  reference  to  its  weight  {R.  v.  JVood,  supra, 
per  Lush,  J.,  at  p.  562). 

(o)  B.  V.  Keimett  (1868),  L.  E.  4  Q.  B.  565. 

{p)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  18;  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  16. 
{(])  Ibid.,  s.  19  and  s.  17  respectively, 
(r)  Ibid.,  ss.  19,  32  and  ss.  17,  32  respectively. 
(s)  Ibid.,  8.  32  and  s.  32  respectively. 
[t)  Ibid.,  s.  31  and  s.  31  respectively. 
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convicted  under  either  Act  can  be  prosecuted  for  the  same  offence 
under  any  other  law  {a). 

An  appeal  against  a  conviction  lies  to  the  next  court  of  quarter 
sessions  (6). 

111.  If  any  person  who  makes  bread  for  sale,  after  being  convicted 
of  an  offence  under  the  Bread  Acts  and  paying  the  penalty, 
proves  that  the  offence  was  occasioned  by  or  through  the  wilful 
act,  neglect,  or  default  of  any  journeyman  or  servant  employed 
by  him,  such  journeyman  or  servant  may  be  ordered  to  make 
immediate  payment  to  his  master  of  such  reasonable  sum  of 
money,  as  or  by  way  of  recompense,  as  the  justices  may  think 
proper,  and  in  default  of  payment  may  be  imprisoned  with  hard 
labour  for  any  term  not  exceeding  one  calendar  month  (c). 

112.  No  miller,  mealman,  or  baker  may  act  as  a  justice  of  the 
peace  in  any  matter  arising  under  the  Bread  Acts,  under  a  penalty 
of  £100,  which  may  be  recovered  by  a  common  informer  (d). 

113.  The  Bread  Acts  do  not  appoint  any  particular  person  or 
local  authority  to  enforce  their  provisions,  therefore  proceedings 
thereunder  must  be  taken  by  some  individual  who  is  either  an 
aggrieved  person  or  acts  as  a  common  informer.  A  local  authority, 
being  a  corporate  body,  cannot  sue  as  common  informer  for  a 
penalty  imposed  by  either  Act  (e). 
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Sect.  3. — Butter,  Cheese^  and  Margarine. 

114.  The  statutes  dealing  with  the  manufacture,  importation.  Special  Acta 
and  marketing  of  substitutes  for  butter  and  cheese  are  somewhat  relating  to 
complicated  and  inter-relating,  and  in  order  to  avoid  repetition 

the  various  provisions  are  grouped  together  in  the  present  section, 
which  deals  with  the  laws  specially  relating  to  butter,  cheese, 
milk-blended  butter,  margarine,  and  margarine-cheese,  and  to 
premises  where  any  of  these  substances  are  manufactured,  or  dealt 
in  by  way  of  trade. 

Sub-Sect.  1. — Definitions  (/). 

115.  The  word  "butter"  means  the  substance  usually  known  "Butter.'* 
as  butter,  made  exclusively  from  milk  or  cream,  or  both,  with  or 
without  salt  or  other  preservative,  and  with  or  without  the  addition 

of  colouring  matter  (g). 

116.  The  term  "butter  factory"  means  any  premises  on  which  "Butter 
by  way  of  trade  butter  is  blended,  reworked,  or  subjected  to  any  factory." 
other  treatment,  but  not  so  as  to  cease  to  be  butter  (h). 

(a)  Bread  Act  (London),  1822  (3  Geo.  4,  c.  cvi.),  s.  31 ;  Bread  Act,  1836  (6  &  7 
WilL  4,  c.  37),  s.  31. 

(b)  Ibid.,  s.  27  and  s.  25  respectively. 

(c)  Ibid.,  s.  15  and  s.  13  respectively. 

(d)  Ibid.,  8.  17  and  s.  15  respectively.    As  to  courts  of  summary  jurisdiction 
and  appeals  therefrom,  see  title  Magistrates. 

(e)  See  St.  Leonard's,  Shoreditch,  Guardians  v.  FrankUn  (1878),  42  J.  P.  727c 
(/)  For  other  definitions,  see  see  pp.  5  et  seg.,  ante. 

(g)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  3. 

(h)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  1  (1)  (a). 
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117.  The  expression  "  cheese  "  means  the  substance  usually 
known  as  cheese,  containing  no  fat  derived  otherwise  than  from 
milk  (i). 

118.  The  expression  "  margarine  "  means  any  article  of  food, 
whether  mixed  with  butter  or  not,  which  resembles  butter  and  is 
not  milk-blended  butter  (k). 

119.  The  expression  margarine-cheese  "  means  any  substance, 
whether  compound  or  otherwise,  which  is  prepared  in  imitation  of 
cheese,  and  which  contains  fat  not  derived  from  milk  (Z). 

120.  "  Milk-blended  butter  "  is  any  mixture  produced  by  mixing 
and  blending  butter  with  milk  or  cream  other  than  condensed  milk 
or  cream  (m). 

Sub-Sect.  2. — Standard  of  Purity. 

121.  The  Board  of  Agriculture  and  Fisheries  (n)  may,  after 
such  inquiry  as  they  deem  necessary,  make  regulations  for  deter- 
mining what  deficiency  in  any  of  the  normal  constituents  of 
genuine  butter  or  cheese,  or  what  addition  of  extraneous  matter 
or  proportion  of  water,  in  any  sample  of  butter  or  cheese,  or  what 
proportion  of  any  milk-solid  other  than  milk-fat  in  any  sample  of 
butter  or  milk-blended  butter,  shall  for  the  purposes  of  the  Sale  of 
Food  and  Drugs  Acts  (o)  raise  a  presumption,  until  the  contrary  is 
proved,  that  the  butter,  cheese,  or  milk-blended  butter  is  not 
genuine  or  is  injurious  to  health  (p),  and  an  analyst  must  have 
regard  to  such  regulations  in  certifying  the  result  of  an  analysis 
under  those  Acts  (q), 

122.  When  the  proportion  of  water  in  a  sample  of  butter  exceeds 
16  per  cent.,  it  will  be  .presumed,  until  the  contrary  is  proved,  that 
the  butter  is  not  genuine  by  reason  of  the  excessive  amount  of 
water  therein  {a). 


(i)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  25. 

(k)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c._21),  s.  13  (1).  In  Bayley 
V.  Fearks,  Gunston,  and  Tee,  Ltd,  (1902),  66  J.  P.  790,  it  was  held  that  a  mixture 
of  butter  and  fresh  milk  was  not  margarine.  Such  a  mixture  will  now  come 
within  the  definition  of  milk-blended  butter.  As  to  the  definition  of  margarine 
given  in  the  now  repealed  portion  of  the  Margarine  Act,  1887  (50  &  51  Yict.  c.  29), 
s.  3,  compare  Burton  d&  Sonsy.  Mattinson  (1902),  66  J.  P.  628,  followed  in ^o^er^s 
V.  Leeming  (1905),  69  J.  P.  417.  A  substance  made  entirely  from  vegetable 
products  in  imitation  of  butter  is  "margarine,"  and  must  be  sold  as  such 
{Wilkinson  v.  Alton  (1908),  24  T.  L.  R  528). 

(I)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  25. 

(m)  Butter  and  Margarine  Act,  1907  (7  Edw.  7.  c.  21),  s.  1  (1)  (b). 

(n)  Sale  of  Pood  and  Drugs  Act,  1899  (62.&  63  Yict.  c.  51),  s.  4  (1) ;  Board  of 
Agriculture  and  Pisheries  Act,  1903  (3  Edw.  7,  c.  31). 

(o)  Por  an  enumeration  of  these  Acts,  see  note  (&),  p.  3,  ante. 

( p)  As  to  the  operation  of  the  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39 
Yict.  c.  63),  s.  6,  see  pp.  18  et  seq.,  ante. 

{q)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  4  (1) ;  Butter  and 
Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  6.  Any  such  regulations  must  be 
notified  in  the  London  and  Edinburgh  Gazettes,  and  made  known  in  such  manner 
as  the  Board  directs  (Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51), 
8.4(2)). 

(a)  Sale  of  Butter  Regulations,  1902.    The  fact  that  a  sample  falls  beneath  or 
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If  any  butter  which,  when  prepared  for  sale  or  consign-     Sect.  3, 
ment,  contains  more  than  16  per  cent,  of  water,  is  in  any  butter  Butter, 
factory  {b),  or  if  any  margarine  which,  when  prepared  for  sale  or  Cheese,  an( 
consignment,  contains  more  than  16  per  cent,  of  water,  is  in  any  Margarine, 
margarine  factory,  or  if  any  such  butter  or  margarine  is  consigned  in  butter  or 
from  a  butter  factory  or  margarine  factory,  the  occupier  of  the  margarine 
factory  or  the  consignor,  as  the  case  may  be,  is  (whether  the  excess  of  ^^^^^^^^ 
moisture  is  due  to  adulteration  or  not)  guilty  of  an  offence,  unless 
he  proves  to  the  satisfaction  of  the  court  that  the  butter  or 
margarine  was  not  made,  blended,  reworked,  nor  treated  in  the 
factory  (c). 

Any  person  who  manufactures,  sells,  or  exposes  or  offers  for  in  milk- 
sale,  or  has  in  his  possession  for  the  purpose  of  sale,  any  milk-  blended 
blended  butter  which  contains  more  than  24  per  cent,  of  water,  is 
guilty  of  an  offence  (d) . 

123.  It  is  unlawful  to  manufacture,  sell,  expose  for  sale,  or  Butter  fat  in 
import  any  margarine,  the  fat  of  which  contains  more  than  margarine. 
10  per  cent,  of  butter  fat  (e). 


124.  It  is  an  offence  to  import  into  the  United  Kingdom  the  imported 
following  articles :  (1)  Any  margarine  or  margarine-cheese,  except  articles  must 
in  packages  conspicuously  marked  "  Margarine  "  or    Margarine-    ^       ®  ' 
cheese,"  as  the  case  may  require  (/)  ;  (2)  butter  containing  more 
than  16  per  cent,  of  water  ;  (3)  margarine  containing  more  than 
16  per  cent,  of  water,  or  more  than  10  per  cent,  of  butter  fat ; 

(4)  milk-blended  butter  containing  more  than  24  per  cent,  of  water ; 

(5)  milk-blended  butter,  except  in  packages  conspicuously  marked 
with  a  name  approved  by  the  Board  of  Agriculture  and  Fisheries  (g)  ; 
and  (6)  butter,  margarine,  or  milk-blended  butter  which  contains  any 
prohibited  preservative,  or  an  amount  of  a  preservative  in  excess 
of  the  allowed  limit  (h). 

Where  an  importer  (i)  is  convicted  summarily  (k)  of  any  such  Penalty, 
offence  the  Commissioners  of  Customs  may  elect  that  instead  of  the 
prescribed  penalty  (I)  the  maximum  fine  shall  be  a  fine  equal  to  the 


exceeds  the  standard  is  not  conclusive  evidence  of  adulteration  or  that  it  is 
genuine.    No  regulations  have  yet  been  made  as  to  the  proportion  of  milk- 
solids  other  than  milk-fat  in  a  sample  of  butter  or  milk-blended  butter. 
(&)  For  definition,  see  p.  53,  ante. 

(c)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  4  (1). 


(e)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  8.  The 
defence  of  purchase  as  butter  with  a  warranty  is  available  {ibid.),  as  to  which 
see  pp.  25  et  seq.,  ante.    As  to  penalties,  see  p.  62,  post. 

(/ )  As  to  marking,  see  pp  56  et  seq.,  post.  The  marking  must  be  on  the  package 
itself  and  not  on  an  attached  label  (Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63 
Vict.  c.  51),  s.  6  (1)). 

{g)  As  to  approved  names,  see  p.  57,  post. 

(h)  These  limits  are  to  be  fixed  by  regulations.  As  to  preservatives,  see 
p.  60,  post. 

{i)  For  definition  of  "  importer,"  see  p.  6,  ante. 

(k)  There  is  no  right  of  appeal  to  quarter  sessions  (H  v.  Otto  Monsted,  Ltd., 
[1906]  2  K.  B.  456). 
(0  See  p.  62,  post. 
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Sect.  3.     value  of  the  goods  imported  bearing  the  same  mark  or  description, 
Butter,      to  be  estimated  and  taken  according  to  the  rate  and  price  for  which 
Cheese,  and  goods  of  the  Hke  kind,  but  of  the  best  quaHty,  were  sold  at  or  about 
Margarine,   ^j^^  j-^^^Q     ^-^q  importation  (m). 

Prosecutions  125.  Prosecutions  for  these  particular  offences  can  only  be  under- 
and  evidence,  taken  by  the  Commissioners  of  Customs  (71),  and  in  any  proceed- 
ings the  certificate  (0)  of  the  principal  chemist  of  the  Government 
laboratories,  or,  if  the  person  who  made  the  analysis  be  called  as 
a  witness,  the  evidence  of  that  person,  that  an  imported  substance 
is  margarine  or  milk-blended  butter  raises  a  presumption,  until 
the  contrary  is  proved,  that  the  substance  is  margarine  or  milk- 
blended  butter.  The  defendant  cannot  require  the  actual  analyst 
to  be  called  as  a  witness  unless  he  has  at  least  three  clear  days  (p) 
before  the  return  day  given  notice  to  the  prosecutor  that  he 
requires  his  attendance,  and  has  deposited  with  the  prosecutor  a 
sum  sufficient  to  cover  the  reasonable  costs  and  expenses  of  the 
witness's  attendance.  The  defendant,  if  he  be  convicted,  must  pay 
these  costs  and  expenses  (g). 

126.  Samples  may  be  taken  in  manner  provided  by  the  Sale  of 
Food  and  Drugs  Act,  1899  (r),  and,  if  the  principal  chemist 
certifies  a  sample  to  be  margarine  or  milk-blended  butter,  the  Com- 
missioners of  Customs  must,  upon  receiving  the  certificate,  forthwith 
notify  the  importer  thereof  (s).  It  would  seem  that  a  warranty 
cannot  be  relied  on  as  a  defence  to  proceedings  in  respect  of  any  of 
these  oftences  {t). 

Sub-Sect.  4. — Marking. 

Regulations  127.  Every  person  dealing  in  margarine  or  margarine-cheese, 
as  to  marking  whether  wholesale  or  retail,  whether  as  manufacturer,  importer,  or 
margarine  consignor  or  consignee,  or  as  commission  agent  or  otherwise, 

must  conform  to  the  following  regulations  : — 

Every  package,  whether  open  or  closed,  and  containing 
margarine  or  margarine-cheese  {a),  must  be  branded  or  durably 
marked  "  margarine  "  or  "  margarine-cheese,"  as  the  case  requires, 
on  the  top,  bottom,  and  sides  of  the  package  itself  {h),  in  printed 


(w)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (1 ),  as  extended 
and  varied  by  the  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  5  (1),  (2). 

{n)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  1  (2)  ;  see 
pp.  29 — 34,  ante,  as  to  prosecutions  and  penalties  generally,  and  the  liability  to 
imprisonment. 

(0)  This  certificate  need  not  follow  the  form  prescribed  by  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  18  and  Schedule  {Foot  v.  Findlay, 
[1909]  1  K.  B.  1). 

{p)  For  the  meaning  of  *'  clear  days,"  see  title  Time. 

{q)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  5  (3). 

(r)  See  pp.  12  et  seq.,  ante. 

\s)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  5  (4). 
\i)  See  Kelly  v.  Lonsdale  &  Co.,  [1906]  2  K  B.  486. 

{a)  It  would  seem  that  the  provisions  dealing  with  packages  apply  only  to 
wholesale  transactions,  and  the  later  provisions  as  to  wrappers  to  retail  sales, 
Bee  Bischop  v.  Toler  (1895),  73  L.  T.  402. 

ih)  It  is  not  sufficient  if  the  brand  or  mark  is  solely  on  a  label,  ticket,  or  other 


Samples. 


Warranty. 
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capital  letters  not  less  than  three-quarters  of  an  inch  square ;  and     ^^ot.  3. 
if  such  margarine  or  margarine-cheese  is  exposed  for  sale  (c)  by  Butter, 
retail  (d),  there  must  be  attached  to  each  parcel  (e)  thereof  so  Cheese,  and 
exposed,  and  in  such  manner  as  to  be  clearly  visible  to  the  pur-  •"^^'^^^arine. 
chaser,  a  label  marked  in  printed  capital  letters,  not  less  than  one 
and  a  half  inches  square,  "margarine"  or    margarine  cheese." 

A  person  selling  either  article  by  retail  save  in  a  package  so  duly  Retail  sales, 
branded  or  durably  marked  must  in  every  case  deliver  the  same  to 
the  purchaser  in  a  paper  wrapper  (/),  on  which  is  printed  in 
capital  block  letters  not  less  than  half  an  inch  long  and  distinctly 
legible,  the  word  "  margarine  "  or  the  words  "  margarine-cheese." 
No  other  printed  matter  must  appear  on  the  wrapper  (g). 

128.  If  in  any  wrapper  inclosing  margarine,  or  on  any  package  Approved 
containing  margarine,  or  on  any  label  attached  to  a  parcel  of 
margarine,  or  in  any  advertisement  or  invoice  of  margarine,  a  person 
dealing  in  margarine  describes  it  by  any  name  other  than  either 
"margarine,"  or  a  name  combining  the  word  "margarine"  with 
a  fancy  or  other  descriptive  name  approved  by  the  Board  of 
Agriculture  and  Fisheries  and  printed  in  type  not  larger  than  and  in 
the  same  colour  as  the  word  "  margarine,"  he  commits  an  offence  (h). 

The  Board  is  not  to  approve  a  name  for  use  in  connection  with 
margarine  if  it  refers  to  or  is  suggestive  of  butter  or  anything 
connected  with  the  dairy  interest  (i). 


thing  attached  to  the  package  ..(Sale  of  Food  and  Dmgs  Act,  1899  (62  &  63  Vict, 
c.  51),  s.  6  (1). 

(c)  If  the  article  is  concealed  in  such  a  way  as  not  to  be  visible  to  a  customer 
in  the  shop,  it  is  not  exposed  for  salQ{OraneY.'  Lawrence  (1890),  25  Q.  B.  D.  152)  ; 
but  it  is  not  sufi&cient  to  merely  cover  it  with  paper.  "  Exposed  for  sale  "  is  not 
limited  to  mean  only  "  exposed  for  view  "  {Wheat  v.  Brown,  [1892]  1  Q.  B.  418). 

[d]  This  does  not  apply  to  a  sale  at  an  eating-house  or  refreshment  room  for 
consumption  on  the  premises  {Moore  v.  Fearce's  Dining  and  Refreshment  Booms, 
[1895]  2  Q.  B.  657). 

*  (e)  As  to  the  meaning  of  "  parcel,"  see  Parkinson  v.  McNair  (1905),  69  J.  P. 
399  ;  Maguire  v.  Porter,  [1905]  2  I.  E.  147 ;  McNair  v.  Eoran  (1904),  68  J.  P. 
518 ;  Bischop  v.  Toler  (1895),  73  L.  T.  402. 

(/)  The  wrapper  intended  is  presumably  the  outer  wrapper  if  there  are  more 
than  one.  In  Worlds  Tea  Co:  v.  Gardner  (1895),  59  J.  P.  358,  it  was  held  that 
to  wrap  a  duly  marked  parcel  of  margarine  in  a  second  wrapper  so  as  to  conceal 
the  marked  wrapper,  before  dehvery  to  a  purchaser,  was  not  an  offence,  but 
see  per  Lord  Eussell  oe  Killowen,  C.J.,  and  Cave,  J.,  in  Bischop  v.  Toler, 
supra.    As  to  the  meaning  of  "wrapper,"  see  ibid. 

{g)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  6;  Sale  of  Pood  and  Drugs 
Act,  1899  (62  &  63  Yict.  c.  51),  ss.  5,  6.  The  decisions  in  Fyfe  v.  MLaughlin 
(1893),  1  Adam,  74,  and  Worlds  Tea  Co.  v.  Gardner,  supra,  are  superseded  by 
•  these  provisions  so  far  as  they  relate  to  the  manner  of  marking.  Margarine- 
cheese  sold  or  dealt  in  otherwise  than  by  retail  may  be  itself  conspicuously 
branded  with  the  words  '*  margarine- cheese  "  instead  of  being  sold  in  a  branded 
or  marked  package  (Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  5). 

{h)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  8.  It  was  held  in 
Williams  v.  Baker,  [1910]  W.  N.  280,  that  this  section,  which  dealt  with  what 
might  be  printed  "in"  the  wrapper,  had  not  by  implication  repealed  the  pro- 
vision of  the  Pood  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  6  (2),  that  the 
word  "  margarine  "  and  no  other  printed  matter  should  appear  "  on  "  the  wrapper. 

(*)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  10.  See,  as  to  fancy 
names  before  1907,  Tanner  v.  Dyhall  (1906),  94  L.  T.  539 ;  Keeloma  Dairy  Co.  v. 
Jones  (1906),  70  J.  P.  533. 
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129.  An  officer  authorised  to  take  samples  (k)  under  the  Sale  of 
Food  and  Drugs  Act,  1875  (1),  may,  without  going  through  the 
form  of  purchase  provided  by  that  Act  (m),  but  otherwise  acting  in 
all  respects  in  accordance  with  the  provisions  thereof  as  to  dealing 
with  samples  (n),  take  for  the  purposes  of  analysis  samples  of  any 
butter  or  cheese,  or  substances  purporting  to  be  butter  or  cheese, 
which  are  exposed   for  sale  and  are   not    properly  marked 

margarine  "  or  "  margarine-cheese  "  (o)  ;  and  any  such  substance 
not  being  so  marked  is  to  be  presumed  to  be  exposed  for  sale  as 
butter  or  cheese  (p). 

Sub- Sect.  5. — Consignments, 

130.  All  margarine,  margarine-cheese,  and  milk-blended  butter, 
whenever  forwarded  by  any  public  conveyance,  must  be  duly 
consigned  as  margarine  or  margarine-cheese,  or  in  the  case 
of  milk-blended  butter  under  the  name  approved  by  the  Board 
of  Agriculture  and  Fisheries  (q).  Any  officer  of  Customs  or  Inland 
Kevenue  or  any  medical  officer  of  health,  inspector  of  nuisances, 
inspector  of  weights  and  measures  (except  in  the  administrative 
county  of  London  (r) ),  or  police  constable,  authorised  under  the  Sale 
of  Food  and  Drugs  Act,  1875  (s),  to  procure  samples  for  analysis, 
may,  if  he  has  reason  to  believe  that  the  above  provision  is 
being  infringed,  examine  and  take  samples  (a)  from  any  package, 
and  ascertain,  if  necessary  by  submitting  the  sample  to  be 
analysed,  whether  an  offence  has  been  committed  (6).  The  person 
taking  the  sample  must  forward  by  registered  parcel,  or  otherwise, 
a  portion  of  the  sample  marked,  and  sealed,  or  fastened  up,  to 
the  consignor  if  his  name  and  address  appear  on  the  package 
containing  the  article  sampled  (c). 

Sub-Sect.  6. — Factories. 

131.  Every  manufactory  of  margarine  or  margarine-cheese, 
and  any  premises  wherein  the  business  of  a  wholesale  dealer  in 
margarine  or  margarine-cheese  is  carried  on,  and  every  butter 
factory  (d),  and  any  premises  on  which  there  is  manufactured  any 


Ck)  As  to  authorised  officers,  see  pp.  12,  13,  ante, 
h)  38  &  39  Yict.  c.  63. 
fm)  See  p.  13,  ante. 
m)  See  p.  15,  ante. 

(o)  For  the  marking  requirements,  see  p.  56,  ante. 

(p)  Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  s.  10;  Sale  of  Eood  and  Drugs 
Act,  1899  (62  &  63  Yict.  c.  51),  s.  5. 
(q)  See  p.  55,  ante;  see  also  p.  61,  ^os^. 
(r)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  12. 
(s)  38  &  39  Yict.  c.  63),  s.  13  ;  see  p.  12,  ante. 

(a)  As  to  taking  samples  and  submission  for  analysis,  see  pp.  12     seq.,  ante. 

h)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  8,  as  varied  and  extended  by 
the  Sale  of  Eood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  5,  and  the  Butter 
and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  ss.  9  (3),  12.  There  is  a  like  power 
to  take  samples  in  the  case  of  imported  substances  {ihid. ;  and  see  pp.  12 — 16, 
ante). 

(c)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  10.  As  to 
dealing  with  samples  generally,  see  p.  15,  ante. 

{d)  For  definition  of  "  butter  factory,"  see  p.  53,  ante. 
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milk-blended  butter  or  on  which  there  is  carried  on  the  business  of     Sect.  3. 
a  wholesale  dealer  in  milk-blended  butter,  must  be  registered,  by  Butter, 
the  owner  or  occupier  thereof,  with  the  local  authority  (e)  from  Cheese,  and 
time  to  time  in  such  manner  as  the  Local  Government  Board  Margarine, 
may  direct  (/),  and  every  such  owner  or  occupier  carrying  on  such 
manufacture  in  a  manufactory,  and  every  such  wholesale  dealer 
carrying  on  a  business  in  premises,  not  duly  registered,  commits 
an  offence  (g).    The  fact  of  registration  must  be  forthwith  notified 
by  the  local  authority  to  the  Board  of  Agriculture  and  Fisheries  (li). 

132.  Premises  must  not  be  used  as  a  butter  factory  if  they  form  Restrictions 
part  of,  or  communicate  otherwise  than  by  a  public  street  or  road  on  use. 
with,  any  other  premises  which  are  required  to  be  registered  under 

the  Sale  of  Food  and  Drugs  Acts,  1875  to  1907  (i).  If  any  premises 
are  so  used  the  occupier  thereof  will  be  guilty  of  an  offence  (k),  and 
the  local  authority  (1)  must  remove  the  premises  from  the  register 
of  butter  factories  kept  by  them  (m), 

133.  Every  occupier  of  a  manufactory  of  margarine  or  margarine-  Occupier  to 
cheese  or  milk-blended  butter,  and  every  wholesale  dealer  in  such  keep  register, 
substances,  must  keep  a  register  showing  the  quantity  and  destina- 
tion of  each  consignment  of  such  substances  sent  out  from  his 
manufactory  or  place  of  business,  which  register  must  be  open  to  the 
inspection  of  any  officer  of  the  Board  of  Agriculture  and  Fisheries. 

Failure  to  keep  a  register,  or  to  produce  it  when  required  by  such 
officer,  or  to  keep  it  posted  up  to  date,  or  the  wilful  making  of  an 
entry  false  in  any  particular,  or  a  fraudulent  omission  to  enter 
any  required  particular,  will  render  the  offender  liable  on  summary 
conviction  to  a  fine  not  exceeding  £10  for  the  first  offence,  and  not 
exceeding  £50  for  any  subsequent  offence  (n). 


(e)  For  definition  of  **  local  authority,"  see  p.  6,  ante. 

(/)  Por  regulations  as  to  registration  of  manufactories  of  margarine  or 
margarine-cheese,  and  of  premises  of  wholesale  dealers  in  those  articles,  see 
Order  of  Local  Government  Board  as  to  Eegistration  of  Margarine  Factories 
etc.,  dated  26th  Pebmary,  1900  (Statutory  Eules  and  Orders  Eevised, 
Vol.  I.,  Adulteration,  p.  11).  Por  regulations  as  to  registration  of  butter 
factories,  manufactories  of  milk-blended  butter,  and  of  premises  of  wholesale 
dealers  in  milk-blended  butter,  see  Order  of  Local  Grovernment  Board,  dated 
28th  December,  1907  (Statutory  Eules  and  Orders,  1907,  p.  1). 

(g)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  9,  as  extended  by  Sale  of 
Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  7  (1),  and  Butter  and 
Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  1  (1).    Por  penalties,  see  p.  62,  post. 

{h)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  7  (5). 

(i)  As  to  what  Acts  are  included,  see  p.  3,  ante. 

{k)  As  to  penalties  etc.,  see  p.  62,  post. 

(Z)  For  definition  of  local  authority,  see  p.  6,  ante. 

(w)  Butter  and  Margarine  Act,  1907  (7  /Edw.  7,  c.  21),  s.  1  (3).  This 
sub-section  does  not  apply  to  premises  which  on  1st  January,  1907,  were  being 
used  as  a  butter  factory  and  formed  part  of  or  communicated  with  premises 
which  were  then  registered  under  the  Sale  of  Pood  and  Drugs  Act,  1899 
(62  &  63  Yict.  c.  51),  if  and  so  long  as  the  Board  of  Agriculture  and  Fisheries  so 
direct  {ibid.).   For  registration,  see  infra. 

(n)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  7  (1),  (3) ; 
Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  1  (2).  For  imprisonment 
in  addition  to  a  penalty,  see  p.  33,  ante;  as  to  penalties  for  obstructing  or 
impeding  an  officer,  see  p.  33,  ante.  The  power  to  inspect  the  register  includes 
a  right  to  take  notes  therefrom,  and  an  occupier  or  dealer  who  refuses  to  allow 
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Sect.  3.        134.       officer  of  the  Board  of  Agriculture  and  Fisheries  or  of 
Butter,      the  Local  Government  Board  may  enter  at  all  reasonable  times  any 
Cheese,  and  registered  premises  and  inspect  any  process  of  manufacture, 
Margarine,   blending,  reworking,  or  treatment  used  therein,  and  may  take  samples 
Inspection  of   for  analysis  of  any  butter,  margarine,  margarine-cheese,  milk- 
factories,        blended  butter,  or  of  any  article  capable  of  being  used  in  the 
manufacture,  treatment,  or  adulteration  of  any  such  article  (0). 

An  officer  of  a  local  authority  who  is  authorised  to  procure 
samples  if  specially  authorised  in  that  behalf  by  the  local 
authority,  has  the  like  powers  of  entry,  inspection,  and  sampling 
as  regards  any  premises  registered  with  the  authority  as  a  butter 
factory  (q). 

Power  of  135.  If  the  Board  of  Agriculture  and  Fisheries  have  reason  to 

entry.  believe  that  on  any  unregistered  premises  there  is  carried  on  any 

process  of  manufacture,  blending,  reworking,  or  treatment,  or  any 
wholesale  dealing  which,  under  the  Sale  of  Food  and  Drugs  Acts, 
cannot  be  carried  on  except  on  registered  premises,  or  that  on  any 
premises  butter  is  by  way  of  trade  either  made  or  stored,  and  that 
for  the  purposes  of  those  Acts  inspection  is  desirable,  the  Board 
may  authorise  specially  any  officer  of  the  Board  to  enter  the 
premises,  and  in  such  case  the  officer  has  the  like  powers  of  entry, 
inspection,  and  sampling  as  if  the  premises  were  registered  (r). 
Production  of  Where  a  special  authority  is  required,  an  officer  of  the  Board 
authority.  qj.  local  authority  is  not  entitled  to  exercise  any  of  the  afore- 
said powers  unless,  if  so  requested  by  or  on  behalf  of  the  occupier 
of  the  premises  to  he  entered,  he  produces  his  authority  (s). 

Prohibition  of      136.  If  any  substance  intended  to  be  used  for  the  adulteration 
adulterants.     Qf  better  is  found  in  any  butter  factory,  the  occupier  of  the  factory 
will  be  guilty  of  an  offence,  and  if  any  oil  or  fat  capable  of  being 
so  used  is  found  it  will  be  deemed  to  be  intended  to  be  so  used, 
unless  the  contrary  is  proved  (t). 

Sub-Sect.  7. —  Use  of  Preservatives. 

Kegulations  137.  The  Local  Government  Board  may,  after  such  inquiry  as 
*8  to  they  deem  necessary,  make  regulations  for  prohibiting  the  use  as  a 

preservatives,  pj-ege^vative  of  any  substance  specified  in  such  regulations  in  the 
manufacture  or  preparation  for  sale  of  butter,  margarine,  or  milk- 
blended  butter,  or  for  limiting  the  extent  to  which,  either  generally 
or  as  regards  any  particular  substance  or  substances,  preservatives 
may  be  used  in  the  manufacture  or  preparation  for  sale  of  butter, 
margarine,  or  milk-blended  butter  (a). 

an  officer  to  take  such  notes  naay  be  convicted  of  refusing  to  produce  the 
register  {Hart  v.  Cohen  and  Van  der  Laun  (1902),  4  F.  (Ct.  of  Sess).  445,  a 
Scottish  case). 

(o)  Butter  and  Margarine  Act,  1907  {1  Edw.  1,  c.  21),  s.  2  (1). 

(p)  As  to  authorised  officers,  seep.  12,  ante, 

(q)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  2  (2). 

(r)  I  hid.,  s.  2  (3). 

(s)  im.,  8.  2  (4). 

{t)  Ibid.,  s.  3. 

(a)  I  hid.,  8.  7  (1).  No  such  regulations  have  yet  been  made.  Any  regula- 
tions so  made  must  be  notified  in  the  London  Gazette,  and  must  also  be  made 
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Any  person  who  manufactures,  sells,  or  exposes  or  offers  for 
sale,  or  has  in  his  possession  for  the  purpose  of  sale,  any  butter, 
margarine,  or  milk-blended  butter  which  contains  a  preservative 
prohibited  by 'a  regulation,  or  an  amount  of  a  preservative  in  excess 
of  the  limit  allowed  by  any  such  regulation,  is  guilty  of  an 
offence  (h). 

Sub-Sect.  8. — Sale  of  Milk-hlended  Butter. 

138.  Milk-blended  butter  can  be  dealt  with  only  under  such 
name  or  names  as  may  be  approved  by  the  Board  of  Agriculture 
and  Fisheries  and  under  the  conditions  applicable  to  the  sale  or 
description  of  margarine,  with  the  substitution  of  an  approved  name 
for  the  word  margarine,"  and  with  this  modification,  that  in  any 
case  where,  in  order  to  comply  with  those  conditions,  the  article  is 
delivered  to  the  purchaser  in  a  wrapper,  there  shall,  in  addition  to 
the  approved  name,  be  printed  on  the  wrapper,  in  such  manner  as 
the  Board  approve,  such  description  of  the  article,  setting  out  the 
percentage  of  moisture  or  water  contained  therein,  as  may  be 
approved  by  the  Board  (c). 

The  Board  of  Agriculture  and  Fisheries  is  not  to  approve  a  name 
under  which  milk-blended  butter  may  be  imported  or  dealt  with  if 
such  name  refers  to  or  is  suggestive  of  butter  or  anything  connected 
with  the  dairy  interest  (d). 


Sect.  3. 

Butter, 
Cheese,  and 
Margarine. 

Breach  of 
regulations. 


Regulation 
of  sale. 


Sub-Sect.  9. — Pr 


and  Penalties . 


139.  All  proceedings  under  the  Margarine  Act,  1887  (e),  or  the  Proceedings. 
Butter  and  Margarine  Act,  1907  (/),  are,  unless  otherwise  provided 

by  those  Acts,  to  be  the  same  as  prescribed  by  the  Sale  of  Food  and 
Drugs  Act,  1875  (g),  in  relation  to  the  duties  of  analysts,  pro- 
ceedings to  obtain  analysis,  and  proceedings  against  offenders  ;  and 
all  officers  employed  under  the  last-mentioned  Act  are  empowered 
and  required  to  carry  out  the  provisions  of  the  said  Acts  (h), 

140.  A  person  who  unlawfully  deals  with,  sells,  or  exposes  or  Presumption 
offers  for  sale  (i),  or  has  in  his  possession  for  the  purpose  of  sale,  ^^^^^^^ 

known  in  such  other  manner  as  the  Local  Grovernment  Board  may  direct 
(Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  7  (2)  ). 

(&)  I  hid.,  s.  7  (3)  ;  for  penalties  see  p.  62,  post.  The  use  of  a  small  quantity 
of  preservative  does  not  prevent  butter  being  "pure  butter  "  in  the  commercial 
sense  {Boose  v.  Perry  &  Co.  (1900),  44  Sol.  Jo,  503). 

(c)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  9  (1).  As  to  consign- 
ments of  milk-blended  butter,  see  p.  58,  ante ;  and  as  to  offences  under  s.  9, 
and  penalties,  see  p.  62,  post. 

{d)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  10  and  compare 
p.  57,  ante.  The  Board  from  time  to  time  publish  a  list  of  the  names  approved 
for  use  in  connection  with  milk-blended  butter. 

(e)  50  &  51  Yict.  c.  29. 

(/)  7  Edw.  7,  c.  21. 

{g)  38  &  39  Yict.  c.  63,  ss.  12—28  inclusive  ;  see  pp.  12  et  seg.  and  p.  29,  ante. 
As  to  the  form  of  the  analyst's  certificate  in  butter  cases,  see  Hunter  v.  Wintrup 
(1904),  4  Adam,  471. 

{h)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  12 ;  Butter  and  Margarine 
Act,  1907  (7  Edw.  7,  c.  21),  s.  11  (2). 

(i)  An  offer  to  sell  is  not  necessarily  the  same  thing  as  an  offering  for  sale ; 
see  World's  Tea  Co.  v.  Gardner  (1895),  59  J.  P.  358. 
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Sect.  3. 
Butter, 
Cheese,  and 
Margarine. 

Warranty. 


Liability  of 
servants  or 
agents. 


Penalties. 


Appropria- 
tion of 
penalties. 


any  quantity  of  margarine  or  margarine-cheese  or  milk-blended 
butter,  or  who  describes  any  milk-blended  butter  contrary  to  the 
statute  (/^),  will  be  liable  to  be  convicted  unless  he  satisfies  the  court 
that  he  purchased  the  article  in  question  as  butter,  and  with  a 
written  warranty  or  invoice  to  that  effect  (Z),  and  that  he  had  no 
reason  to  beUeve  at  the  time  when  he  sold  it  that  the  article  was 
other  than  butter  (m),  and  that  he  sold  ifc  in  the  same  state  as  when 
he  purchased  it,  in  which  case  he  is  entitled  to  be  discharged  from 
the  prosecution  (n). 

141.  An  employer  charged  with  an  offence  against  the  Mar- 
garine Act,  1887. (o),  or  the  Butter  and  Margarine  Act,  1907  (p),  is 
entitled,  upon  laying  a  proper  information,  to  have  any  person 
whom  he  charges  as  the  actual  offender  brought  before  the  court  at 
the  time  appointed  for  hearing  the  charge,  and  if,  after  the  commis- 
sion of  the  offence  has  been  proved,  the  employer  satisfies  the 
court  that  he  had  used  due  diligence  to  enforce  the  execution  of  the 
Acts,  and  that  the  said  other  person  had  committed  the  offence  in 
question  without  his  knowledge,  consent,  or  connivance  (q),  the  said 
other  person  must  be  summarily  convicted  of  such  offence,  and  the 
employer  will  then  be  exempt  from  any  penalty  (r). 

142.  The  punishment  for  any  offence,  except  where  other- 
wise expressly  indicated,  is,  on  summary  conviction,  a  fine  not 
exceeding  ^620  for  a  first  offence,  not  exceeding  £50  for  a  second 
offence,  and  not  exceeding  £100  for  a  third  or  subsequent 
offence  (s).  In  certain  cases  a  sentence  of  imprisonment  may  be 
passed  (t). 

Any  part  of  a  penalty  recovered  may,  if  the  court  so  directs,  be 
paid  to  the  person  who  proceeds  for  the  same,  to  reimburse  him 
for  the  legal  costs  of  obtaining  the  analysis  and  any  other  reason- 
able expenses  to  which  the  court  considers  him  to  be  entitled  (a). 


{h)  Butter  and  Margarine  Act,  1907  (7  Edw.  7,  c.  21),  s.  9. 

(Z)  As  to  the  defence  of  warranty  generally,  see  pp.  25 — 29,  ante;  the  matters 
there  dealt  with  apply  to  offences  under  the  Acts  now  under  consideration. 

(m)  In  Fitzgerald  v.  Leonard  (1893),  32  L.  E.  Ir.  675,  it  was  held  in  Ireland  that 
guilty  knowledge  was  essential  to  complete  an  offence  under  the  Margarine 
Act,  1887  (50  &  51  Yict.  c.  29),  and  that  the  effect  of  s.  7  of  that  Act  is  only 
to  throw  the  onus  of  proving  absence  of  guilty  knowledge  upon  the  defendant ; 
see  p.  18,  ante. 

{n)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  7 ;  Sale  of  Food  and  Drugs 
Act,  1899  (62  &  63  Yict.  c.  51),  s.  6  ;  Butter  and  Margarine  Act,  1907  (7  Edw.  7, 
c.  21),  s.  9  (3). 

(o)  50  &  51  Yict.  c.  29. 

{p)  7  Edw.  7,  c.  21. 

Iq)  See  also  p.  28,  ante. 

(r)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  5  ;  Butter  and  Margarine  Act, 
1907  (7  Edw.  7,  c.  21),  s.  11  (2). 

(s)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  4  ;  Sale  of  Food  and  Drugs 
Act,  1899  (62  &  63  Yict.  c.  51),  s.  17  (1)  ;  Butter  and  Margarine  Act,  1907 
(7  Edw.  7,  c.  21),  s.  11  (1);  see  also  p.  33,  ante. 

{t)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  17  (2);  and 
Bee  p.  33,  aiite. 

(a)  Margarine  Act,  1887  (50  &  51  Yict.  c.  29),  s.  11 ;  Butter  and  Margarine 
Act,  1907  (7  Edw.  7,  c.  21),  s.  11  (2). 
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In  the  absence  of  any  direction  by  the  court,  the  penalty  is  to  be  ^^^t.  3. 
paid  to  the  officer  of  the  local  authority  prosecuting,  if  any,  and  Butter, 
not  to  the  police  (b).  Cheese,  and 

a  A  ry  ^  j  m '  Margarine. 
Sect.  4. — Coffee  ana  Chicory,   

143.  No  article  or  substance  prepared  or  manufactured  for  the  imitations  of 
purpose  of  being  in  imitation  of,  or  in  any  respect  to  resemble,  or  ^^^^ 
to  serve  as  a  substitute  for,  coffee  or  chicory,  nor  any  mixture  of  such  ^ 
article  or  substance  with  coffee  or  chicory,  may  be  sold  or  exposed 
to  sale,  or  be  offered  or  kept  ready  for  sale,  or  be  delivered  out  of 

the  custody  or  possession  of  any  preparer,  manufacturer,  or 
importer  thereof,  except  in  packets,  containing  one  quarter  of  a 
pound  or  any  number  of  quarters  of  a  pound,  bearing  a  label  or 
labels  denoting  the  amount  of  duty  thereon,  and  so  fixed  that  the 
packet  cannot  be  opened  without  tearing  or  destroying  the  label 
or  labels,  and  so  that  every  label,  if  more  than  one  is  affixed,  is 
wholly  or  partially  visible.  In  the  case  of  coffee  mixtures,  the 
packet  must  also  bear  a  label  denoting,  in  letters  of  not  less  size 
than  the  largest  letters  on  such  label,  the  proper  name  of  the  several  . 
articles  or  substances  of  which  the  mixture  is  composed.  Any 
contravention  of  these  requirements  renders  the  offender  liable  to 
forfeiture  of  the  offending  article  and  to  a  fine  of  dB20  (c). 

Compliance  with  these  requirements  as  to  labels  does  not, 
however,  protect  the  seller  against  proceedings  under  the  Sale  of 
Food  and  Drugs  Acts  in  respect  of  any  adulteration  {d), 

144.  It  is  an  offence  punishable  by  a  penalty  of  i£100  for  any  Weighted 
person,  either  in  roasting  any  coffee,  or  soon  after  the  roasting  or  coffee, 
before  the  selling  thereof,  to  use,  or  add  to,  or  mix  therewith,  any 
butter,  lard,  grease,  water,  or  other  materials  whatever,  in  order  to 
increase  the  weight  of  the  coffee ;  and  a  similar  penalty  attaches 

to  any  trader  or  dealer  in  coffee  who  knowingly  buys  or  sells  any 
coffee  so  mixed,  or  to  which  such  addition  has  been  made  (e). 

Sect.  5. — Milk  and  Cream. 

145.  The  Local  Government  Board  may  make  orders  (1)  for  the  Registration 
registration  of  all  persons  carrying  on  the  trade  of  cowkeepers,  fj^}^ 
dairymen,  or  purveyors  of  milk ;  (2)  for  the  inspection  of  cattle  in 
dairies,  and  for  prescribing  and  regulating  the  sanitary  condition 
of  dairies  and  cowsheds  occupied  by  cowkeepers  or  dair3rmen ; 
(3)  for  securing  the  cleanliness  of  milk  stores  and  milk  shops,  and 
of  milk  vessels  used  for  containing  milk  for  sale  ;  (4)  for  the 


sellers. 


(6)  R.  Y.  Titterton,  [1895]  2  Q.  B.  61. 

(c)  Customs  and  Inland  Eevenue  Act,  1882  (45  &  46  Yict.  c.  41),  ss.  5,  6.  As 
to  duty  on  imitations,  substitutes,  and  mixtures,  and  the  regulation  of  business 
of  a  chicory  dryer  or  roaster,  see  titles  Eevenue  ;  Trade  and  Tkade  Unions. 

{d)  For  an  enumeration  of  these  Acts,  see  p.  3,  ante.  As  to  cases  under  the 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  8,  see  p.  24,  ante,  and 
Star  Tea  Co.  v.  Neale  (1909),  13  J.  P.  511.  As  to  false  trade  descriptions  appHed 
to  coffee,  see  title  Trade  Marks. 

(e)  Adulteration  of  Tea  and  Coffee  Act,  1724  (11  Geo.  1,  c.  30),  s.  9.  As  to 
the  recovery  of  the  penalties,  see  ihid.,  s.  39 ;  see  also  Adulteration  of  Coffee 
Act,  1718  (5  Geo.  1,  c.  11),  s.  23. 
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protection  of  milk  against  infection  or  contamination  (/) ;  and  (5)  for 
authorising  a  local  authority  to  make  regulations  in  connection 
with  any  of  these  matters  (g). 

146.  The  Board  of  Agriculture  and  Fisheries  may  make 
regulations  for  determining  what  deficiency  in  any  of  the  normal 
constituents  of  genuine  milk  or  cream,  or  what  addition  of 
extraneous  matter  or  proportion  of  water  in  any  sample  of  milk 
(including  condensed  milk)  or  cream  shall,  for  the  purposes  of  the 
Sale  of  Food  and  Drugs  Acts,  raise  a  presumption,  until  the  con- 
trary is  proved,  that  the  milk  or  cream  is  not  genuine,  or  is  injurious 
to  health.  Such  regulations  must  be  notified  in  the  London  Gazette, 
and  also  made  known  as  the  Board  may  direct.    An  analyst  must 

(/)  See  titles  Animals,  YoL  I.,  pp.  433,  434 ;  Public  Health  and  Local 
Administration. 

{g)  Contagious  Diseases  (Animals)  Act,  1878  (41  &  42  Yict.  c.  74),  s.  34; 
Contagious  Diseases  (Animals)  Act,  1886  (49  &  50  Yict.  c.  52),  s.  9.  Under  this 
authority  Orders  have  been  made  which  are  in  force  throughout  England  and 
Wales,  namely,  the  Dairies,  Cowsheds  and  Milkshops  Orders  of  1885,  1886,  and 
1889  (Statutory  Eules  and  Orders  Eevised,  Yol.  lY.,  Dairy,  pp.  1,  6,  8).  Under 
art.  13  of  the  Order  of  1885  many  local  authorities  have  regulations  in  force 
in  their  districts  which  extend  and  elaborate  the  general  provisions  of  the 
Orders.  The  Local  Crovernment  Board  has  issued  model  regulations  under  this 
article.  Both  orders  and  regulations  should  be  referred  to  in  any  matter 
connected  with  the  sanitation  and  cleanliness  of  dairies,  cowsheds,  and  milk- 
shops,  as  well  as  with  infectious  disease  therein.  A  farmer  who  keeps  cows, 
but  only  occasionally  sells  small  quantities  of  milk  to  neighbours,  does  not 
carry  on  the  trade  of  a  dairyman  or  purveyor  of  milk  {Southiuell  v.  Leiuis 
(1880),  45  J.  P.  206).  An  ice-cream  vendor  is  not  a  purveyor  of  milk  so  as  to 
require  registration  {Pianta  v.  Lang  (1894),  1  Adam,  330).  As  to  trading, 
see  Emerton  v.  Hall  (1910),  102  L.  T.  889.  As  to  dairy  regulations  in  London, 
see  Public  Health  (London)  Act,  1891  (54  &  55  Yict.  c.  76),  s.  28,  which 
empowers  the  Local  Grovernment  Board  to  make  orders,  as  regards  the  metro- 
polis, for  (1)  the  registration  with  the  county  council  of  all  persons  carrying  on 
the  trade  of  dairymen  ;  (2)  the  inspection  of  cattle  in  dairies,  and  the  lighting, 
ventilation,  cleansing,  drainage,  and  water  supply  of  dairies  in  the  occupation 
of  persons  carrying  on  the  trade  of  dairymen  ;  (3)  securing  the  cleanliness  of 
milk  vessels  used  for  containing  milk  for  sale  by  such  persons  ;  (4)  prescribing 
precautions  to  be  taken  for  protecting  milk  against  infection  or  contamina- 
tion ;  and  (5)  authorising  the  county  council  to  make  bye-laws  for  any  of  these 
purposes.  Under  this  power  orders  were  made  in  1885  and  1886.  Subject  to 
the  power  of  the  London  County  Council  to  make  bye-laws  thereunder,  and,  in 
case  of  default,  to  the  provisions  of  the  Public  Health  (London)  Act,  1891 
(54  &  55  Yict.  c.  76),  ss.  100,  101,  the  duty  of  registering  dairymen  has  been 
transferred  to  the  metropolitan  borough  councils,  and  it  is  the  duty  of  each 
such  council  to  enforce  within  their  borough  the  bye-laws  and  regulations  for 
the  time  being  in  force  with  respect  to  dairies  and  milk,  and  they  have  for  this 
purpose  the  same  powers  of  entering  upon  premises  as  they  possess  with  regard 
to  slaughter-houses  and  knackers'  yards  (London  Grovernment  Act,  1899  (62 
&  63  Yict.  c.  14),  s.  6  (4));  see  also  title  Public  Health  and  Local 
Administration.  A  farmer  who  keeps  cows  and  uses  the  milk  to  fatten  calves 
for  sale  is  not  a  dairyman  under  the  Public  Health  (London)  Act,  1891  (54 
&  55  Yict.  c.  76),  s.  20  {Umfrevilh  v.  London  County  Council  (1896),  61  J.  P.  84), 
which  Act  (see  s.  141,  ibid.)  defines  the  expression  dairyman  "  as  including 
any  cow-keeper,  purveyor  of  milk,  or  occupier  of  a  dairy.  The  expression 
dairy  "  {ibid.)  includes  any  farm,  farmhouse,  cowshed,  milk-store,  milk-shop, 
or  other  place  from  which  milk  is  supplied,  or  in  which  milk  is  kept  for  purposes 
of  sale.  Several  large  towns  have  local  Acts  authorising  the  council  to  take  pre- 
cautions to  prevent  the  sale  of  tuberculous  milk.  See,  for  example,  London 
County  Council  (General  Powers)  Act,  1907  (7  Edw.  7,  c.  clxxv.) ;  but  the  pro- 
visions in  that  Act  contain  variations  from  those  appearing  in  other  local  Acts. 
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cream. 


have  regard  to  such  regulations  in  certifying  the  result  of  an     Sect.  5. 
analysis  of  milk  or  cream  under  those  Acts  (/i).    By  virtue  of  this    Milk  and 
power  a  standard  of  purity  for  milk  has  been  prescribed  by  the  Cream. 
Board.    No  standard  for  cream  has  yet  been  fixed.    The  fact  that 
a  sample  of  milk  falls  short  of  the  standard  is  not  conclusive 
evidence  of  adulteration,  nor  is  the  fact  that  the  sample  is  above 
the  standard  conclusive  evidence  that  the  milk  is  genuine  (i). 

147.  The  removal  of  cream  from  milk  with  intent  to  sell  the  Abstraction 
milk  in  its  altered  state  without  notice  is  a  punishable  offence,  as  ®^  cream, 
is  also  the  sale  of  the  impoverished  milk  without  notice  of  the 
abstraction,  and  such  notice  must  be  a  notice  to  the  purchaser  at 

the  time  of  sale(/).  It  is  no  defence  to  proceedings  in  respect  of 
the  sale  of  such  milk  for  a  seller  to  plead  that  he  had  no  know- 
ledge of  the  abstraction,  unless  he  can  produce  a  written  warranty 
of  genuineness  (A;).  Nor  is  it  necessary  for  the  prosecution  to 
show  that  the  removal  of  the  cream  was  deliberate  or  with  a  wrongful 
intent  (1), 

148.  If    there  is  imported  into  the  United  Kingdom  any  importation 
adulterated  or  impoverished  milk  or  cream,  except  in  packages  or  ^l^^^ 
cans  conspicuously  marked  with  a  name  and  description  indicating  """""" 
that  the  milk  or  cream  has  been  so  treated,  or  any  condensed 
separated  or  skimmed  milk,  except  in  tins  or  other  receptacles 

{h)  Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  4.  The  Sale 
of  Milk  Eegnlations,  1901  (Statutory  Eules  and  Orders  Eevised,  Vol.  I., 
Adulteration,  p.  6),  have  been  made  under  this  power. 

{i)  Milk  containing  less  than  3  per  cent,  of  milk-fat,  or  less  than  8'5  per 
cent,  of  milk- solids  other  than  milk-fat,  and  skimmed  and  separated  milk  (not 
being  condensed  milk),  containing  less  than  9  per  cent,  of  milk-solids,  are  to  be 
presumed,  for  the  purposes  of  the  Sale  of  Food  and  Drugs  Acts,  not  to  be 
genuine,  until  the  contrary  is  proved  (Sale  of  Milk  Eegulations,  1901).  In 
Smithies  v.  Bridge,  [1902]  2  K.  B.  13,  a  prosecution  under  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  6,  it  was  held  that  where  there 
was  a  large  deficiency  of  milk-fat  in  the  milk,  owing  to  the  length  of  time 
that  had  elapsed  since  the  previous  milking,  the  seller  was  rightly  convicted, 
although  there  had  been  no  abstraction  of  fat  and  no  adulteration.  But 
this  case  was  distinguished  in  Wolfenden  v.  McCuUoch  (1905),  69  J.  P.  228, 
where  there  was  a  small  deficiency  arising  from  the  same  cause,  and  an  express 
finding  that  there  had  been  no  adulteration.  The  justices  held  that  they  were 
bound  to  convict  by  the  decision  in  Smithies  v.  Bridge,  supra,  but  the  King's 
Bench  Division  decided  that  they  were  not  so  bound,  and  ought  to  have 
considered  the  matter  for  themselves  (see  also  p.  20,  ante). 

[j)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63),  s.  9  ;  and  see  p.  19, 
ante>  As  to  what  is  or  is  not  a  sufficient  notice  of  alteration  to  a  purchaser,  see 
Jones  V.  Davies  (1893),  57  J,  P.  808  ;  Spiers  and  Pond  v.  Bennett,  [1896]  2  Q.  B. 
■65  ;  Flatt  v.  Tyler,  Wright  v.  Tijler  (1894),  58  J.  P.  71 ;  Fetchetj  v.  Taylor 
(1898),  62  J.  P.  360 ;  see,  also,  Brown  v.  Foot  (1892),  61  L.  J.  (M.  c.)  110 ; 
and  compare  Kearley  v.  Tonge  (1891),  60  L.  J.  (m.  c.)  159. 

{h)  Pain  v.  Boughtivood  (1890),  24  Q.  B.  D.  353;  Morris  v.  Oorhett  (1892),  56 
J.  P.  649.    As  to  warranties,  see  pp.  25 — 29,  ante. 

{I)  Dyke  v.  Gower,  [1892]  1  Q.  B.  220.  An  accidental  or  careless  removal  of 
cream,  as  by  neglect  to  keep  milk  stirred,  so  that  the  cream  rises  to  the  surface 
and  is  taken  off  in  the  earlier  sales,  leaving  the  remainder  of  the  milk  without 
a  proper  proportion  of  cream,  is  sufficient  to  support  a  conviction  for  a  sale  of 
the  impoverished  milk.  A  special  contract  between  vendor  and  purchaser  as 
to  the  quality  of  milk  to  be  supplied,  which  provides  for  a  reduction  in  price  if 
the  milk  is  deficient  in  cream,  will  not  prevent  a  conviction  (Fecitt  v.  Walsh, 
[1891]  2  a  B.  304). 
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which  hear  a  label  whereon  the  words  "  machine- skimmed  milk  " 
or  skimmed  milk,"  as  the  case  may  require,  are  printed  in  large 
and  legible  type,  the  importer  will  be  liable  on  summary  conviction 
for  the  first  offence  to  a  fine  not  exceeding  £20,  for  the  second 
offence  to  a  fine  not  exceeding  ^650,  and  for  any  subsequent  offence 
to  a  fine  not  exceeding  £100  (m). 

149.  Every  tin  or  other  receptacle  containing  condensed 
separated  or  skimmed  milk  must  bear  a  label  clearly  visible  to 
the  purchaser,  on  which  the  words    machine-skimmed  milk "  or 

skimmed  milk,"  as  the  case  may  require,  are  printed  in  large  and 
legible  type  :  any  person  who  sells,  or  exposes  or  offers  for  sale,  such 
an  article  not  so  labelled  is  liable  on  summary  conviction  to  a 
penalty  not  exceeding  ^10  (n), 

150.  Any  of  the  authorised  officers  (o)  may  procure  at  the 
place  of  delivery  (p)  any  sample  of  milk,  in  course  of  delivery  (q) 
to  the  purchaser  or  consignee  in  pursuance  of  a  contract  for  the  sale 
to  such  purchaser  or  consignee  of  such  milk ;  and,  if  such  officer 
suspects  the  milk  to  have  been  sold  contrary  to  any  of  the  pro- 
visions of  the  Sale  of  Food  and  Drugs  Act,  1875  (r),  he  must  submit 
it  to  be  analysed  (s).  In  procuring  such  a  sample  it  is  not 
necessary  to  comply  with  any  of  the  formalities  required  in  the  case 
of  other  samples  (t),  but  the  person  taking  the  sample  must  send, 
by  registered  parcel  or  otherwise,  a  portion  of  the  sample,  marked 
and  sealed  or  fastened  up,  to  the  consignor,  if  his  name  and  address 
appear  on  the  can  or  packages  containing  the  article  sampled  (u). 
It  is  not  necessary  to  obtain  the  consent  of  the  purchaser  or  con- 
signee before  taking  such  a  sample  {a). 


(m)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  1  (1)  (b),  (c). 
As  to  importation  generally,  see  p.  43,  ante. 

{n)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  11.  It  is 
doubtful  whether  or  not  the  defence  of  warranty  (see  p.  25,  ante)  applies  to  an 
offence  created  by  this  section.  To  offer  to  sell  is  not  the  same  thing  as 
offering  for  sale ;  see  World's  Tea  Co.  v.  Gardner  (1895),  59  J.  P.  358,  where  it 
was  held  that  advertising  an  article  was  an  offer  to  sell,  though  it  was  not 
offering  for  sale.  The  latter  expression  involves  a  physical  offer  of  the  article. 
"S.  11  of  the  Act  of  1899  does  not  apply  to  milk  carried  round  for  sale  in 
an  ordinary  can,  but  only  to  condensed  milk"  {French  v.  Card  (1909),  73  J.  P. 
389,  per  Lord  Alverstone,  C.  J.,  at  p.  390).  This  is  reading  the  section  as  if 
the  words  were  "  condensed  separated  milk  or  condensed  skimmed  milk." 

(o)  For  these  officers,  see  p.  12,  ante.  As  to  the  employment  of  a  deputy, 
see  p.  14,  ante. 

{p)  As  to  the  meaning  of    place  of  delivery,"  see  p.  13,  ante. 

{q)  Milk  may  be  still  in  course  of  delivery  "  though  it  has  been  poured  into 
a  receptacle  at  the  purchaser's  shop  {Sempley.  Dunbar  (1904),  4  Adam,  399); 
see,  also,  Telford  v.  Fyfe,  [1908]  S.  C.  (J.)  83,  and  p.  13,  ante. 

(r)  38  &  39  Yict.  c.  63. 

(s)  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Yict.  c.  30), 
s.  3.    A  private  person  cannot  take  a  sample  of  milk  in  course  of  delivery  or  ; 
proceed  under  this  section  {Harris  v.  Williams  (1889),  6  T.  L.  E.  47).    The  law  j 
as  to  analysis  and  any  subsequent  proceedings  will  be  the  same  as  if  the  sample 
httd  been  purchased  under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Yict.  c.  63),  s.  13;  see  p.  12,  ante. 

{t)  Roach  V.  Hall  (1880),  6  Q.  B.  D.  17  ;  see  other  cases  cited  at  p.  15,  ante. 

{u)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  s.  10. 

(a)  Ihid,    The  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Yict.  c.  51),  | 
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151.  Where  a  sample  of  milk  or  cream  has  been  sent  to  the     Sect.  5. 
analyst  he  must  specially  report  in  his  certificate  whether  any  change    Milk  and 
had  taken  place  in  the  constitution  of  the  article  that  would  interfere  Cream, 
with  the  analysis  (b).     Such  a  report  is  a  condition  precedent  to  a  Analyst's 
prosecution,  and  the  lack  thereof  cannot  be  remedied  by  evidence  (c).  certificate. 
The  analyst  must  also  have  regard  to  the  regulations  made  by  the 

Board  of  Agriculture  and  Fisheries  under  the  Sale  of  Food  and 
Drugs  Act,  1899  (d). 

152.  Every  person  who,  himself  or  by  his  servant,  in  any  Sale  from 
highway  or  place  of  public  resort  sells  milk  or  cream  from  a  vehicle, 
vehicle  or  from  a  can  or  other  receptacle  must,  under  a  penalty 

not  exceeding  £2,  have  his  name  and  address  conspicuously 
inscribed  on  the  vehicle  or  receptacle  (e).  If  the  sale  is  from  a  cart, 
the  name  and  address  must  be  on  the  cart ;  but  if  the  cart  is  only 
used  as  a  transporting  vehicle,  and  the  sale  is  in  fact  from  a  can  or 
receptacle,  then  the  name  and  address  must  be  on  the  can,  and  it 
is  not  sufficient  to  have  them  on  the  cart  only(/). 

Sect.  6. — Spirits. 

153.  In  determining  whether  an  offence  has  been  committed  (g)  Dilution., 
by  selling  to  the   prejudice   of   the   purchaser  (/i)  spirits  not 
adulterated  otherwise  than  by  the  admixture  of  water,  it  is  a  good 
defence  to  prove  that  such  admixture  has  not  reduced  the  spirit 

more  than  25  degrees  under  proof  for  brandy,  whisky,  or  rum,  or 
35  degrees  under  proof  for  gin  (i).  The  object  of  this  provision  is 
to  set  up  a  standard  of  strength  for  spirits,  but  it  does  not  prevent 
a  defendant  putting  forward  any  other  defence  he  may  have  to  the 
charge  against  him  (k). 


s.  14  (see  p.  15,  ante),  only  applies  to  tlie  **  every  other  article  of  food " 
therein  mentioned,  and  not  to  milk.  The  quantity  of  milk  purchased  as  a 
sample  should  not  be  less  than  one  pint,  and  the  bottle  used  for  the  reserved 
portion  should  be  of  such  capacity  that  the  milk  may  nearly  fill  it,  as  too  large 
a  bottle  is  apt  to  result  in  churning  (see  letter  of  Local  Government  Board, 
26th  February,  1894,  and  letter  of  the  Board  of  Agriculture  and  Fisheries, 
28th  December,  1901,  relating  to  the  treatment  of  samples  of  milk). 

(&)  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  Schedule; 
see  note  (a),  p.  10,  ante. 

(c)  Peart  v.  Barstow  (1880),  44  J.  P.  699;  Hudson  v.  Bridge  (1903),  67  J.  P. 
186;  Hunter  v.  Wintrup  (1904),  4  Adam,  471. 

{d)  62  &  63  Yict.  c.  51,  s.  4  ;  these  regulations  are  the  Sale  of  Milk  Eegula- 
tions,  1901 ;  see  p.  64,  ante. 

(e)  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  9.  As  to  a 
master's  responsibility  for  the  acts  of  his  servant,  see  p.  18,  ante. 

(f)  CraUree  v.  Skelton  (1901),  70  L.  J.  (k.  b.)  560. 

h)  Under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  6. 

(h)  See  p.  18,  ante. 

(i)  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879  (42  &  43  Vict.  c.  30), 
s.  6 ;  compare  Wilson  and  M'PTiee  v.  Wilson  (1903),  41  Sc.  L.  E.  195. 

{k)  See  Gage  v.  Mseij  (1883),  10  Q.  B.  D.  518;  Palmer  y.  Tyler  (1897\  61  J.  P. 
389;  Morris  y.  Johnson  (1890),  54  J.  P.  612;  and  Findley  y.  Haas  (1903),  67 
J.  P.  198.  {Pashler  v.  Stevenitt  (1876),  41  J.  P.  136,  and  Webb  v.  Knight  (1877), 
2  Q.  B.  D.  530,  are  no  longer  effective  on  this  point.)  For  the  law  relating  to 
the  manufacture,  importation,  and  sale  of  spirits,  wines,  and  other  intoxicating 
or  dutiable  liquors,  see  titles  Intoxicating  Liquors  ;  Eevenue. 
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Sect.  7.  Sect.  7. — Tea, 

154.  All  tea  imported  as  merchandise  and  landed  at  any  port 
Examination,  may  be  inspected,  examined,  and  analysed  by  persons  appointed 
by  the  Commissioners  of  Customs  for  that  purpose.  Such 
an  inspector  may  take  a  sample  when  he  deems  this  course 
necessary,  and  must  cause  it  to  be  examined  by  an  appointed 
analyst.  If  upon  such  analysis  the  tea  is  found  to  be  mixed  with 
other  substances  or  exhausted  tea  (Z),  the  same  is  not  to  be  delivered 
without  the  sanction  of  the  Commissioners  of  Customs,  who  may 
impose  terms  and  conditions,  either  for  home  consumption  or  for 
use  as  ships'  stores  or  for  exportation.  If  on  such  inspection  and 
analysis  it  appears  that  the  tea  is  in  the  opinion  of  the  analyst 
unfit  for  human  food,  it  must  be  forfeited  and  destroyed  or 
otherwise  disposed  of  as  the  Commissioners  may  direct  (m). 

Adulteration.  155.  Any  dealer  in  tea,  or  manufacturer  or  dyer  thereof,  or  person 
pretending  so  to  be,  who  counterfeits  or  adulterates  tea,  or  causes 
or  procures  it  to  be  counterfeited  or  adulterated,  or  alters, 
fabricates,  or  manufactures  tea  with  terra  japonica  "  {n),  or  with 
any  drug  or  drugs  whatsoever,  or  who  mixes  or  causes  or  procures 
to  be  mixed  with  tea  any  leaves,  other  than  leaves  of  tea,  or  other 
ingredients  whatsoever,  is  liable  to  have  such  tea  forfeited  and  to  be 
fined  ^100  (o). 

Sophisticated  156.  Any  dealer  in  or  seller  of  tea  who  dyes,  fabricates,  or 
manufactures  any  sloe  leaves,  liquorish  leaves,  or  the  leaves  of  tea 
that  have  been  used,  or  the  leaves  of  any  other  tree,  shrub,  or 
plant  in  imitation  of  tea,  or  mixes,  colours,  stains  or  dyes  such 
leaves  or  tea  with  terra  japonica,  sugar,  molasses,  clay,  logwood,  or 
with  any  other  ingredients  or  materials  whatsoever,  or  sells  and 
vends,  or  utters,  offers,  or  exposes  to  sale,  or  has  in  his  custody 
or  possession  any  such  dyed,  fabricated,  or  manufactured  leaves 
in  imitation  of  tea,  or  any  such  coloured,  stained,  or  dyed  leaves 
or  tea  mixed  with  any  of  the  ingredients  before  mentioned,  or 
with  any  other  ingredients  whatsoever,  is  liable  for  every  pound 
of  such  leaves  so  dyed,  fabricated,  or  manufactured  in  imitation 
of  tea,  and  for  every  pound  of  such  mixed,  coloured,  stained,  or 
,    dyed  leaves  or  tea,  to  a  penalty  of  £10  (p). 

A  penalty  of  i^5,  with  imprisonment  in  default  of  payment,  in 
respect  of  each  pound  of  leaves,  may  be  imposed  upon  any  person, 
whether  a  dealer  in  or  seHer  of  tea  or  not,  who  dyes,  fabricates, 
manufactures,  mixes,  colours,  stains,  or  dyes  leaves  in  manner 
above  mentioned,  or  sells,  utters,  offers,  or  exposes  for  sale,  or  has  in 
his  custody  or  possession,  any  such  leaves  as  above  described  (g). 


[1)  "  Exhausted  tea"  means  and  includes  any  tea  which  has  been  deprived 
of  its  proper  quality,  strength,  or  virtue  by  steeping,  infusion,  decoction,  or 
other  means  (Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  31). 

Im)  Ihid.,  s.  30. 

[n)  Now  known  as  catechu. 

(o)  Adulteration  of  Tea  and  Coffee  Act,  1724  (11  Geo.  1,  c.  30),  s.  5. 
(jo)  Adulteration  of  Tea  Act,  1730  (4  Geo.  2,  c.  14),  s.  11. 
Iq)  Adulteration  of  Tea  Act,  1776  (17  Geo.  3,  c.  29),  s.  1. 
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A  similar  penalty  may  be  imposed  on  the  summary  conviction,  on  Sect.  7. 
the  oath  of  a  credible  witness,  of  any  person  who  has  in  his  custody  Tea. 
or  possession  any  quantity  over  six  pounds  in  weight  of  sloe  leaves 
or  the  leaves  of  ash,  elder,  or  any  other  tree,  shrub,  or  plant, 
green  or  manufactured,  and  who  cannot  satisfy  the  justices  that 
such  leaves  were  gathered  with  the  consent  of  the  owners  of  the 
trees,  shrubs  or  plants  from  which  they  were  taken,  and  that  they 
were  not  gathered  for  the  purpose  of  making  imitation  tea  (r).  A 
search  warrant  may  be  granted  to  a  revenue  officer  upon  sworn  infor- 
mation, and  any  such  leaves  and  the  waggons,  carts,  boxes,  bags,  or 
other  receptacles  may  be  seized,  and  the  leaves  destroyed  and  the 
receptacles  sold,  unless  the  owner  within  twenty-four  hours  satisfies 
the  justices  that  his  possession  thereof  was  a  lawful  one  (s).  Any 
conviction  will  be  final  and  conclusive  (t), 

157.  Extracts  of  tea  may  not  be  imported,  except  when  in  course  Extracts  of 
of  transit  or  for  exportation  (a). 

Sect.  8. — Miscellaneous, 
Stjb-Sect.  1. — Hops{h). 

158.  It  is  an  offence  to  mix  or  put  any  drug  or  ingredient  or  Adulterating 
other  thing  whatsoever  into  any  quantity  of  hops  in  order  to  alter  ^ops* 

the  colour  or  scent  thereof.  The  penalty  is  £5  for  every  hundred- 
weight of  hops  so  treated  (c).  An  offence  is  committed  if  the 
vapour  of  sulphur  or  brimstone  is  mixed  with  hops  in  order  to 
improve  their  appearance  (d), 

St7B-Sect.  2. — fforsejlesh. 

159.  The  expression  "horseflesh"  includes  the  flesh  of  asses  " Horseflesh,"^ 
and  mules,  and  means  horseflesh,  cooked  or  uncooked,  alone  or 
accompanied  by  or  mixed  with  any  other  substance  (e), 

160.  Horseflesh  must  not  be  supplied  for  human  food  to  a  Restrictions 
purchaser  who  has  asked  to  be  supplied  with  some  meat  other  than  on  sale, 
horseflesh,  or  with  some  compound  article  of  food  which  is  not 
ordinarily  made  of  horseflesh  (/),  and  must  not  be  sold,  offered, 


(r)  Adulteration  of  Tea  Act,  1776  (17  Geo.  3,  c.  29),  s.  2. 
Is)  Ihid.,  ss.  3,  4,  5. 
h)  Ibid.,  s.  9. 

(a)  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  s.  42.  For 
other  provisions  connected  with  the  sale  of  tea,  see  title  Weights  and 
Measures.  For  false  trade  descriptions  as  applied  to  tea,  see  title  Teade 
Mauks.  In  this  connection  the  cases  of  Roberts  v.  Egerton  (1874),  L.  R.  9 
Q.  B.  494,  and  R.  v.  Foster  (1877),  2  Q.  B.  D.  301,  C.  C.  E.,  maybe  referred  to. 
For  offences  against  the  revenue,  see  title  Eeventjb  ;  and  see  8cott  &  Go.  v. 
Solomon,  [1905]  1  K.  B.  577. 

(b)  Hops  are  not,  per  se,  an  article  of  food,  and,  therefore,  do  not  come  within 
the  scope  of  the  Sale  of  Food  and  Drugs  Acts  (for  an  enumeration  of  these 
Acts,  see  note  (6),  p.  3,  ante),  except  when  sold  for  medicinal  purposes  (compare 
James  v.  Jones,  [1894]  1  Q.  B.  304). 

(c)  Adulteration  of  Hops  Act,  1733  (7  Geo.  2,  c.  19),  s.  2. 

(d)  R.  V.  Pac7<^  (1795),  6  Term  Eep.  374.  For  the  sale  of  hops  in  marked  bags 
of  specified  weights,  see  title  Agriculture,  Yol.  I.,  p.  291. 

(e)  Sale  of  Horseflesh  etc.  Eegulation  Act,  1889  (52  &  53  Yict.  c.  11),  s.  7. 
(/)  Ibid.,  s.  2. 
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Sect.  8. 

Miscel- 
laneous. 

Signs  on 
shop. 

Burden  of 
proof. 


Inspection. 


Seizure. 


Penalty. 


Manufacture 
and  sale  of 
ice  cream  in 
London. 


exposed,  nor  kept  for  sale  for  human  food,  except  in  a  shop,  stall,  or 
place  over  or  upon  which  is  at  all  times  painted,  posted,  or  placed 
in  legible  characters  of  not  less  than  four  inches  in  length  and  in  a 
conspicuous  position,  and  so  as  to  be  visible  throughout  the  whole 
time,  whether  by  night  or  day,  during  which  any  horseflesh  is 
being  offered  or  exposed  for  sale,  words  indicating  that  horseflesh  is 
sold  there  (g).  The  burden  of  proof  that  horseflesh  exposed  for  sale 
to  the  public  otherwise  than  in  such  a  shop,  stall,  or  place  was 
not  intended  for  human  food  is  upon  the  person  exposing  it  for 
sale  {h). 

161.  Any  medical  officer  of  health  or  inspector  of  nuisances  or 
other  officer  of  a  local  authority  (i),  instructed  or  appointed  by  the 
authority  for  the  purpose,  may  at  all  reasonable  times  inspect  and 
examine  meat  which  he  has  reason  to  believe  is  horseflesh,  exposed 
for  sale  or  deposited  for  the  purpose  of  sale,  or  of  preparation  for 
sale,  and  intended  for  human  food,  in  any  place  other  than  a  duly 
indicated  shop,  stall,  or  place ;  and  he  may  seize  and  carry  away  such 
meat,  or  cause  it  to  be  seized  and  carried  away,  in  order  that  it  may 
be  dealt  with  by  a  justice  (k).  He  may  also  on  complaint  on  oath 
obtain  a  search  warrant  in  aid  of  such  powers  of  inspection  and 
examination  (Z).  If  it  appears  to  any  justice  that  any  meat  so 
seized  is  horseflesh  intended  for  human  food,  he  may  make  such 
order  with  regard  to  the  disposal  thereof  as  he  may  think  desirable  ; 
and  the  person  in  whose  possession  or  on  whose  premises  the  meat 
was  found  will  be  deemed  to  have  committed  an  offence,  unless  he 
proves  that  the  meat  was  not  intended  for  human  food  contrary  to 
these  provisions  (m). 

162.  An  offence  against  any  of  these  provisions  may  be 
punished  on  summary  conviction  by  a  penalty  not  exceeding 
£20  (n). 

Sub-Sect.  3. — Ice  Cream. 

163.  In  the  administrative  county  of  London  and  in  some  other 
large  towns  powers  have  been  obtained  by  local  Acts  for  controlling 
the  preparation  and  sale  from  barrows  by  itinerant  vendors  of  ice 
cream  (o).  In  London  it  is  an  offence  for  a  manufacturer  of,  or 
merchant  or  dealer  in,  ice  creams  or  any  similar  commodity,  to 
make,  sell,  or  store  the  commodity  in  any  cellar,  shed,  or  room  in 
which  there  is  an  inlet  or  opening  to  a  drain,  or  which  is  used  as  a 


{g)  Sale  of  Horseflesh  etc.  Eegulation  Act,  1889  (52  &  53  Yict.  c.  11),  s.  1. 
h)  Ihid.,  s.  6. 

[i)  The  local  authority  is,  in  the  City  of  London  and  the  liberties  thereof,  the 
Common  Council ;  in  the  metropolitan  boroughs  the  borough  councils ;  and  else- 
where the  urban  and  rural  sanitary  authorities  {ihid.,  s.  8,  as  affected  by  the 
London  Government  Act,  1899  (62  &  63  Yict.  c.  14),  s.  4  (1) ). 

(Jc)  Sale  of  Horseflesh  etc.  Eegulation  Act,  1889  (52  &  53  Vict.  c.  11),  s.  3. 

h)  Ibid.,  s.  4.    Obstruction  of  an  officer  is  an  offence  under  the  Act  {ihid.). 

Im)  Ihid.,  s.  5. 

Tn)  Ihid.,  s.  6. 

(o)  An  ice-cream  vendor  is  not  a  purveyor  of  milk  so  as  to  requii-e  registration 
under  the  Dairies,  Cowsheds  and  Milkshops  Orders ;  see  Pianta  v.  Lang  (1894), 
1  Adam.  330. 
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living  or  sleeping  room,  or  to  do  anything  likely  to  expose  the      ^^^t.  8. 
commodity  to  infection  or  contamination,  or  to  omit  to  take  any  Miscel-' 
proper  precaution  for  its  protection  therefrom.    Notice  must  be  laneous. 
given  to  the  medical  officer  of  any  infectious  disease  in  any 
premises  where  the  commodity  is  made,  sold,  or  stored,  or  among 
any  persons  employed,  or  living,  or  working  therein. 

Every  itinerant  vendor  of  any  such  commodity  must,  if  not  Itinerant 
himself  the  "manufacturer  thereof,  exhibit  in  a  legible  manner,  vendors, 
on  a  conspicuous  part  of  his  barrow,  a  notice  stating  the  name  and 
address  of  the  person  from  whom  he  obtains  such  commodity, 
or,  if  himself  the  manufacturer,  his  own  name  and  address. 
The  penalty  for  an  offence  under  the  aforesaid  provisions  is  a  sum 
not  exceeding  40s.  on  summary  conviction  (p). 


{p)  See  London  County  Council  (Greneral  Powers)  Act,  1902  (2  Edw.  7, 
c.  clxxiii.),  ss.  42, 43.  The  powers  obtained  by  other  towns  are  generally  similar 
to  those  in  force  in  London. 


FOOTPATHS. 

See  Highways,  Streets,  and  Bridges. 


FORBEARANCE. 

See  Contract. 


FORCIBLE  ENTRY. 

See  Landlord  and  Tenant  ;  Trespass. 


FORECLOSURE. 

See  Equity;  Mortgage;  Practice  and  Procedure, 
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FOREIGN  ATTACHMENT, 

See  Mayor's  Couet. 


FOREIGN  BILLS. 

See  Bills  of  Exchange,  Promissory  Notes  and- 
Negotiable  Instruments. 


FOREIGN  COMPANIES. 

See  Companies. 


FOREIGN  COPYRIGHT. 

See  Copyright  and  Literary  Property- 


FOREIGN  CORPORATIONS. 

See  Corporations. 


FOREIGN  DOMICIL 

See  Conflict  of  Laws^ 
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FOREIGN  ENLISTMENT. 

See  Criminal  Law  and  Procedure, 


FOREIGN  JUDGMENTS. 

See  Conflict  of  Laws;  Constitutional  Law; 
Evidence. 


FOREIGN  JURISDICTION. 

See  Constitutional  Law. 


FOREIGN  LAW. 

See  Conflict  of  Laws. 


FOREIGN  OFFICE. 

See  Constitutional  Law. 


FOREIGN  SOVEREIGNS. 

See  Action;  Conflict  of  Laws. 


H.L. — XV. 
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FOREIGN  TRADE  MARK. 

See  Teade  Marks. 


FOREIGN  WILLS. 

See  Conflict  of  Laws;  Wills. 


FORESHORE. 

See  Constitutional  Law;  Fisheries;  Waters  and 
Watercourses. 


FORESTALLING. 

See  Criminal  Law  and  Procedure;  Trade 
AND  Trade  Unions. 


FOREST  COURTS. 


See  Constitutional  Law;  Courts. 
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FORESTS. 

See  Constitutional  Law. 


FORFEITURE. 

See  Admiralty  ;  Building  Contbaots,  Engineers,  and  Archi- 
tects ;  Copyholds  ;  Criminal  Law  and  Procedure  ;  Equity  ; 
Fisheries  ;  Food  and  Drugs  ;  Game  ;  Landlord  and  Tenant  ; 
Kbal  Property  and  Chattels  Eeal  ;  Weights  and  Measures. 


FORGERY. 

See  Bankers  and  Banking;  Criminal  Law  and  Procedure. 


FORMA  PAUPERIS. 

See  Courts  ;  Husband  and  Wife  ;  Practice  and  Procedure. 


FORTUNE-TELLING. 


See  Criminal  Law  and  Procedure. 
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FOX-HUNTING. 

See  Trespass. 


FRANCHISE. 

See  Constitutional  Law  ;  Copyholds  ;  Elections  ;  Ferries  ; 
Fisheries  ;  Markets  and  Fairs  ;  Keal  Property  and  Chattels 
Ebal. 


FRANCHISE  CORONERS. 

See  Coroners. 


FRAUD. 

See  Companies  ;  Equity  ;  Fraudulent  and  Voidable  Conveyances  ; 
Misrepresentation  and  Fraud. 


FRAUDS,  STATUTE  OF. 


See  Contract;  Guarantee;  Sale  of  Goods;  Sale  of  Land, 
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Fraudulent  and  Voidable  Conveyances. 


For  Deeds 


Equitable  Interests  in  Land 


!  under 


Equitahle  Relief 
Family  Arrangements 
Fraudulent  Assignment, 

Banhrwptcy  Acts  - 
Fraudulent  Preference 
Gifts  -  -  -  -  - 
Misrepresentation,  Actual  or  Con- 
structive -  _  -  _ 
Money-lending  -  -  - 
Powers  of  Appointment 
Bale  of  Land  -  -  -  - 
Settlements  -  _  _  - 
Undue  Influence  in  Fact  - 


See  title  Deeds   and   Other  Instru- 
ments. 

„      Equity;  Mortgage;  Eeal Pro- 
perty AND  Chattels  Eeal  ; 
Settlements  ;  Trusts  and 
Trustees, 
Equity. 

Family  Arrangements. 

,,      Bankruptcy  and  Insolvency. 

Bankruptcy  and  Insolvency. 
„  Gifts. 

„      Misrepresentation  and 
Fraud. 

„      Money  and  Money-lending. 
,,  Powers. 
„      Sale  of  Land. 
,,  Settlements. 
„      Misrepresentation  and 
Fraud. 


Part  I. — Conveyances   Impeachable  by 

Creditors. 

Sect.  1. — Li  General. 
Sub-Sect.  1.— Effect  of  the  Statute  13  Eliz.  c.  5. 

EfEectof  164.  By  the  statute  13  Eliz.  c.  5,   entitled  An  Act  against 

the  statute  Fraudulent  Deeds,  Gifts,  Alienations  etc.,  it  is  provided  that  any 
13  Eliz.  c.  5.  alienation  of  real  or  personal  property,  made  with  the  intention 
of  delaying,  hindering,  or  defrauding  (a)  creditors,  shall  be  void  as 
against  such  creditors  (&).  A  bond  fide  purchaser  for  value,  how- 
ever, who  takes  an  estate  or  interest  from  the  grantor  without 
notice  of  the  fraud,  is  protected  as  against  the  claims  of  the  creditors, 
although  the  intention  of  the  grantor  was  fraudulent  (c).  The 
avoidance  under  the  statute  is  only  for  the  benefit  of  creditors,  and 
when  they  have  been  satisfied  the  alienation  stands  good  for  all 
other  purposes  (c?),  and  cannot  be  impeached  by  other  persons  (e). 


{a)  See  Cadogan  v.  Kennett  (HTe),  2  Cowp.  432,  per  Lord  Mansfield,  at 
p.  434 :  "  The  principles  and  rules  of  the  common  law  as  now  universally  known 
and  understood  are  so  strongly  against  fraud  in  every  shape  that  the  common 
law  would  have  attained  every  end  proposed  by  the  statutes  (1571)  13  Eliz.  c.  5, 
and  (1584-5)  27  Eliz.  c.  4."  See  also  Freeman  v.  Pop)e  (1870),  5  Ch.  App.  538, 
540 ;  Re  Lane-Fox,  Ex  parte  Gimhlett,  [1900]  2  Q.  B.  508. 

(5)  Stat.  (1571)  13  Eliz.  c.  5,  s.  1  (s.  2  in  the  statutes  at  large).  The 
stat.  (1571)  13  Eliz.  c.  5  was  made  perpetual  by  stat.  (1587)  29  Eliz.  c.  5. 
Compare  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  47  ;  see  title  Bankruptcy 
AND  Insolvency,  Vol.  II.,  p.  275. 

(c)  Stat.  (1571)  13  Eliz.  c.  5,  s.  5. 

{d)  Curtis  V.  Price  (1805),  12  Yes.  89,  103  ;  Cornish  v.  Clarh  (1872),  L.  R.  14 
Eq.  184,  189 ;  Ideal  Bedding  Co.,  Ltd.  v.  Holland,  [1907]  2  Ch.  157.  As  to  the 
form  of  order  giving  effect  to  this  principle,  see  p.  90,  post. 

(e)  See  p.  87,  post. 
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Sub-Sect.  2. — Prcyperty  within  the  Statute. 

165.  Since  creditors  cannot  be  delayed,  hindered,  or  defrauded 
by  an  alienation  of  property  which  was  never  within  their  reach, 
the  statute  only  applies  to  such  property  as  can  be  taken  in 
execution  (/).  The  enactments  {g)  which  have  made  new  kinds 
of  property  liable  to  be  taken  in  execution  have,  however, 
extended  the  scope  of  the  statute  Qi)  :  thus,  alienations  of  copy- 
holds®, of  equitable  reversionary  interests  (A;),  of  policies  of 
insurance,  and  other  choses  in  action  (l),  and  of  the  goodwill  of  a 
business  (m),  can  now  be  set  aside.  If,  however,  at  the  date  of  the 
alienation,  the  property  alienated  was  not  of  a  kind  liable  to  be 
taken  in  execution,  a  subsequent  enactment  making  such  description 
of  property  so  liable  will  not  benefit  the  creditors  defeated  by  that 
alienation  (n). 

Money  belonging  to  a  husband,  but  deposited  or  invested  in 
the  name  of  his  wife  in  fraud  of  his  creditors,  is  available  to  satisfy 
his  debts,  notwithstanding  the  provisions  of  the  Married  Women's 
Property  Act,  1882  (o). 

Sub-Sect.  3. — Dispositions  within  the  Statute, 

166.  The  statute  extends  to  all  forms  of  alienation  by  which 
creditors  maybe  delayed,  hindered,  or  defrauded  Thus,  the 
exercise  of  a  general  power  of  appointment  may  be  within  the 
statute  (q),  but  not  the  exercise  of  a  special  power  of  appointment, 
unless  the  donee  of  the  power  was  himself  entitled  in  default  of 
appointment  (r),  as  such  an  alienation  would  take  no  property  out 
of  the  reach  of  a  creditor.  The  statute  extends  to  separation  deeds, 
especially  if  voluntary  (s)  ;  to  marriage  settlements  if  the  marriage 
was  part  of  the  fraud,  and  both  husband  and  wife  were  parties  to 


Sect.  1. 
In  General. 

Property 
within  the 
statute. 


Moneys  of 
husband 
invested  in 
name  of  wife. 


Alienations  in 
fraud  of 
creditors. 


(/)  Mathews  v.  Feaver  (1786),  1  Cox,  Eq.  Cas.  278.  The  property  mentioned 
in  the  statute  is  "  lands,  tenements,  her<?ditamfents,  goods  and  chattels,"  or  any 
lease,  rent,  common  or  other  profit  or  a  charge  out  of  the  same  "  (stat.  (1571)  13 
Eliz.  c.  5,  s.  1).  As  to  what  property  can  be  taken  in  execution,  see  title 
Execution,  Vol.  XIY.,  p.  1. 

(g)  See  title  Execution,  Vol.  XIV.,  pp.  48,  66. 

\h)  Ideal  Bedding  Co.,  Ltd.  v.  Holland,  [1907]  2  Ch.  157,  166. 

[i)  BoU  V.  Smith  (1856),  21  Beav.  511. 

{k)  Ideal  Bedding  Co.,  Ltd.  v.  Holland,  supra. 

{I)  Stohoe  V.  Cowan  (1861),  29  Beav.  637 ;  Taylc/r  v.  Coenen  (1876),  1  Ch.  D. 
636  ;  Re  Mouat,  Kingston  Cotton  Mills  Co.  v.  Mouat,  [1899]  1  Oh.  831 ;  Edmunds 
V.  Edmunds,  [1904]  P.  362. 

(m)  French  v.  French  (1855),  6  De  G.  M.  &  G.  95 ;  Neale  v.  Day  (1858),  28 
L.  J.  (ch.)  45. 

(w)  Sims  V.  Thrnias  (1840),  12  Ad.  &  El.  536,  555. 

(o)  45  &  46  Vict.  c.  75,  s.  10.  As  to  what  is  separate  property  under  this  Act, 
see  title  Husband  and  Wife. 

{jp)  Gadogan  v.  Kennett  (1776),  2  Cowp.  432, 434  ;  see  Partridge  v.  Gopp  (1758), 
Amb.  596  (gifts  to  children). 

(q)  Townshend  (Lord)  Y.  Windham  {11 50) ,  2  Ves.  Sen.  1,  10;  WhiUingtonY. 
Jennings  (1834),  6  Sim.  493  ;  and  see  MartynY.  M'Namara  (1843),  4  Dr.  &  War. 

(r)  Chance,  Treatise  on  Powers  (1831),  s.  1850. 

(a)  Stephens  v.  Olive  (1786),  2  Bro.  0.  C.  90;  HoUsy.  Hull  {17 88),  1  Cox, 
Eq.  Cas.  445  ;  Nunn  v.  Wilsmore  (1800),  8  Term  Eep.  521  ;  see  also  Joiies  v. 
Waite  (1839),  5  Bing.  (n.  c.)  341,  Ex.  Ch. 
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the  fraudulent  intent  (t)  ;  to  a  purchase  in  the  name  of  a  child  or 
other  third  party  (u),  or  in  the  joint  names  of  the  debtor  and  a  third 
party  (w)  ;  to  a  sale  in  consideration  of  a  payment  to  a  third 
party  (a;);  and  to  a  judgment  suffered  (a).  A  deed,  executed  by  a 
debtor  who  is  tenant-in-tail,  operating  to  disentail  property  and  to 
resettle  it  on  the  debtor  for  life,  is  not  within  the  statute,  as  nothing 
is  thereby  taken  out  of  the  reach  of  creditors  (&),  and  this  is 
apparently  the  case  even  where  the  property  is  disentailed  and 
resettled  by  two  separate  deeds,  provided  that  the  two  deeds  in  fact 
form  parts  of  the  same  transaction  (c). 

167.  A  deed,  though  in  form  a  trust  deed  for  the  benefit  of 
creditors,  and  therefore  prima  facie  not  fraudulent  (cZ),  if  it  is  a  cloak 
for  retaining  a  benefit  for  the  debtor  at  the  expense  of  the  creditors, 
or  if  it  seeks  to  impose  obligations  on  the  creditors  not  required 
of  them  at  law,  will  be  set  aside  under  the  statute  at  the 
instance  of  creditors  not  parties  thereto  (e).  In  determining  the 
validity  of  such  a  trust  deed,  the  deed  must  be  considered  as  a 
whole,  and  where  it  is  substantially  for  the  benefit  of  the  creditors 
a  proviso  beneficial  to  the  debtor,  if  consistent  with  the  tenor  and 
object  of  the  trust,  will  not  render  the  deed  void  (/). 

An  assignment  by  an  outgoing  partner  of  his  share  in  the 
partnership  property  to  the  sole  continuing  partner,  in  considera- 
tion of  a  covenant  for  the  payment  of  the  partnership  debts,  may 
be  set  aside  as  calculated  to  delay,  hinder,  or  defraud  both  the 
creditors  of  the  firm  and  the  separate  creditors  of  the  outgoing 
partner  (g). 

Settlements  by  married  women  of  their  property  made  after 
the  1st  January,  1883,  are  within  the  statute  (/i). 

m  

(t)  Colombine  v.  Fenhall,  Penhall  v.  Miller  (1853),  1  Sm.  &  G.  228 ;  Bulmer 
V.  Hunter  (1869),  L.  E.  8  Eq.  46 ;  see  Re  Reis,  Ex  parte  Clougli,  [1904]  2  K.  B. 
769,  C.  A. ;  aflirmed  szt6  nom.  Clough  v.  Samuel,  [1905]  A.  C.  442  ;  Re  Pennington, 
Ex  parte  Pennington  (1888),  5  T.  L.  E.  29,  C.  A. 
u)  Barrack  v.  M'Gulloch  (1856),  3  K.  &  J.  110. 

w)  Stileman  v.  Ashdown  (1742),  2  Atk.  477 ;  see  Glaister  v.  Hewer  (1802), 
8  Yes.  195. 

(cc)  Neale  v.  Pay  (1858),  28  L.  J.  (ch.)  45;  French  v.  Frencli  (1855), 
6  De  a.  M.  &  G.  95. 

(a)  Imray  v.  Magnay  (1843),  11  M.  &  W.  267;  Meux  v.  Hoivell  (1803), 

4  East,  1 ;  and  see  Glavey  v.  Hayley  (1776),  2  Cowp.  427. 
(6)  Clements  v.  Eccles  (1847),  11  I.  Eq.  E.  229. 

(c)  lUd.,  at  p.  239. 

\d)  Godfrey  v.  Poole  (1888),  13  App.  Cas.  497,  P.  0.  ;  see  PicJcstoch  v.  Lyster 
(1815),  3  M.  &  S.  371 ;  compare  Re  Gillo,^  Ex  parte  Dollar  (1891),  8  Morr.  157 
(which  was  a  sale  of  all  a  debtor's  assets  in  consideration  of  the  payment  of  ten 
shillings  in  the  pound  on  all  debts). 

(e)  Spencer  v.  Slater  (1878),  4  Q.  B.  D.  13  ;  Smith  v.  Hurst  (1852),  10  Hare, 
30  ;  Evans  v.  Jones  (1864),  3  H.  &  C.  423  ;  Alton  v.  Harrison,  Poyser  v.  Harrison 
(1869),  4  Ch.  App.  622;  Boldero  v.  London  and  Westminster  Discount  Go.  (1879), 

5  Ex.  D.  47;  Green  v.  Brand  (1884),  Cab.  &  El.  410;  MasMyne  and  Goohe  v. 
Smith,  []903]  1  K.  B.  671,  C.  A. ;  see  Re  Sinclair,  Ex  parte  Ghaplin  (1884),  26 
Ch.  D.  319,  C.  A.  ;  Goss  v.  Neale  (1820),  5  Moore  (c.  P.),  19. 

(/)  Alton  V.  Harrison,  Poyser  v.  Harrison,  supra  (proviso  that  the  debtor 
Bhonld  retain  possession  for  six  months) ;  Mashtlyne  and  Goohe  v.  Smith,  supra, 
at  p.  676  (similar  proviso). 

(g)  Re  Edwards-Wood,  Ex  parte  Mayou  (1865),  4  De  G.  J.  &.  Sm.  664. 

{h)  Married  V^omen's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  19,  see 
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one-man 
company, 


A  voluntary  expenditure  of  money  in  the  improvement  of     Sect.  i. 
another's  estate  does  not  entitle  the  creditors  of  the  person  In  General, 
expending  the  money  to  a  charge  on  the  estate  for  the  amount  ]y[oney~8pent 
expended,  on  the  plea  that  the  expenditure  is  an  alienation  within  on  improve- 
the  statute,  for  the  money  has  merged  in  the  estate  (i).  ments. 

Sect.  2. — Protection  of  Bond  Fide  Pmchasers  jor  Value, 

168.  For  creditors  to  be  in  a  position  to  impeach  an  alienation  i3  Eliz.  c.  5, 
of  property  by  their  debtor  they  must  prove,  in  addition  to  s.  5. 
fraudulent  intent  on  the  part  of  the  grantor,  either  that  the  aliena- 
tion was  made  without  good,  i.e.,  valuable,  consideration  (/c),  or  that 

the  grantee  was  privy  to  the  fraud  (Z).  Otherwise  the  grantee 
will  be  entitled  to  the  protection  given  by  the  statute  (m),  even 
where  a  creditor  is  in  fact  defeated  by  the  grant  (n). 

Where  an  alienation  is  made  by  a  debtor,  with  intent  to  defraud  Orant  to 
his  creditors,  to  a  company  practically  identical  with  himself,  the 
company  must  be  taken  to  have  had  full  notice  of  the  true  nature  of 
the  transaction,  and  so  to  be  unable  to  avail  itself  of  the  protection, 
although  the  alienation  is  one  for  valuable  consideration  (o). 

169.  The  consideration  given  need  not  be  the  full  value  of  the  What  is 
property  (p),  especially  when  the  purchaser  is  a  relative  (g).    It  ^Q^Jf^g^^^^^^jj 
must,  however,  be  more  than  nominal;  and  it  will  not  be  suffi-         eia  ion. 
cient  that  the  grantor  has  escaped  some  liability  attaching  to  such 
property,  as  in  the  case  of  an  assignment  of  leaseholds,  or  of  shares 

in  a  company  that  are  subject  to  unpaid  calls  (r). 

s.  13  ;  Beckett  v.  Ta&lmr  (1887),  19  Q.  B.  D.  7  ;  see  also  Biscoe  v.  Kennedy 
(1762),  1  Bro.  0.  C.  17,  n.  (Belt's  ed.)  (28  English  Eeports,  961) ;  and  as  to 
settlements  of  married  women's  property  generally,  see  titles  Husband  and 
Wife;  Eeal  Phoperty  and  Chattels  Eeal. 

(i)  Campion  v.  Cotton  (1810),  17  Yes>  263  a  ;  Sugden,  Vendors  and  Purchasers, 
14th  ed.,  p.  707. 

[k)  The  statute  uses  the  words  **  good  consideration,"  but  these  words  have 
always  been  held  to  be  equivalent  to  "valuable  consideration";  see  Ttvyne's 
Case "(1602),  3  Co.  Eep.  80  b  ;  1  Smith,  L.  C,  11th  ed.,  p.  1 ;  Myers  v.  Leinster 
(Duke)  (1844),  7  I.  Eq.  E.  146. 

{I)  Holmes  v.  Penney  (1856),  3  K.  &  J.  90  ;  Graham  v.  Furber  (1854),  14  C.  B. 
410  ;  Hale  v.  Saloon  Omnibus  Co.  (1859),  4  Drew.  492  ;  Kevan  v.  Craiuford  (1877), 
6  Ch.  D.  ,29,  C.  A. ;  Be  Johnson,  Golden  v,  Gillam  (1881),  20  Ch.  D.  389,  394, 
O.  A.  ;  Be  Tetley,  Ex  parte  Jeffrey  v.  Tetley  (1896),  3  Mans.  226,  231 ;  Be  Eyre, 
Ex  parte  Eyre  (1881),  44  L.  T.  922 ;  Be  Cranston,  Ex  parte  Cranston  (1892), 
9  Morr.  160;  Be  Beis,  Ex  parte  Clough,  [1904]  2  K.  B.  769,  C.  A.;  affirmed, 
suh  nom.  Clough  v.  Samuel,  [1905]  A.  C.  442.  As  to  onus  of  proof,  see  p.  84, 
post. 

(m)  Stat.  (1571)  13  Eliz.  c.  5,  s.  5  (s.  6  in  statutes  at  large). 

(n)  Holmes  v.  Fenney,  supra j  Be  Johnson,  Golden  v.  Gillam,  supra,  at  p.  396. 

(o)  Be  Hirth  {Carl),  Ex  parte  Trustee,  [1899]  1  Q.  B.  612,  C.  K.,per  Yaughan 
Williams,  L.J.,  at  p.  625. 

{p)  Stephens  v.  Olive  (1786),  2  Bro.  C.  C.  90;  Nunn  v.  Wilsmore  (1800),  8 
Term  Eep.  521;  Copis  y.  Middleton  (1818),  2  Madd.  410:  Thompson  y.  Webster 
(1859),  4  De  G.  &  J.  600,  C.  A. 

{q)  Be  Johnson,  Golden  v.  Gillam,  supra;  Arundel  {Lady)  v.  Fhipps  and 
Taunton  (1804),  10  Yes.  139  ;  compare  Strong  v.  Strong  (1854),  18  Beav.  408. 

(r)  Be  Bidler,  Bidler  v.  Bidler  (1882),  22  Ch.  D.  74,  C.  A.  The  principle  of 
Price  V.  Jenkins  (1877),  5  Ch.  D.  619,  C.  A.,  only  applies  to  cases  under  stat. 
(1584-5)  27  Eliz.  c.  4  (see  p.  96,  post),  and  is  not  extended  to  cases  under 
stat.  (1571)  13  Eliz.  c.  6. 
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The  con- 
sideration of 
marriage. 


Separation 
deeds. 


A  grant  to  secure  the  repayment  of  an  existing  debt  is  one  for 
sufficient  consideration  (s) ;  so,  also,  is  a  grant  in  consideration 
of  the  waiving  of  an  equity  to  a  settlement  (t).  Where,  on  the 
face  of  the  instrument,  there  appears  either  no  valuable  considera- 
tion, or  merely  a  nominal  consideration,  evidence  is  admissible  to 
show  that  in  fact  there  was  valuable  consideration  (u), 

170.  Marriage  is  a  sufficient  consideration  (a),  even  when  the 
wife  is  aware  that  the  husband  is  indebted  at  the  time  (6), 
unless  the  wife  knows  of  acts  of  bankruptcy  committed  before 
the  date  of  the  settlement  (c).  If  the  marriage  is  bond  fide  it  is 
immaterial  that  the  settlement  contains  false  recitals  ((Z),  or  a 
covenant  to  settle  all  after-acquired  property  of  the  husband  (e). 
If,  however,  the  marriage  is  not  bond  fide,  but  a  contrivance  to 
remove  property  from  the  reach  of  creditors,  it  will  not  avail  as  a 
good  consideration  (/) ;  and  the  marriage  consideration  will  not 
support,  as  against  creditors,  provisions  in  favour  of  collaterals  (^). 

Post-nuptial  settlements  executed  in  pursuance  of  ante-nuptial 
agreements  of  which  specific  performance  could  be  obtained  are  for 
valuable  consideration,  and  are  not,  therefore,  affected  by  the  statute 
in  the  absence  of  a  fraudulent  intent  common  to  both  parties  to  the 
marriage  consideration  (/i). 

Separation  deeds  by  which  property  is  settled  in  consideration  of 

(s)  Be  Bamfc/rd,  Ex  parte  Games  (1879),  12  Oh.  D.  314,  323,  0.  A. ;  Alton  v. 
Harrison,  Poyser  v.  Harrison  (1869),  4  Ch.  App.  622 ;  Martindale  v.  Booth  (1832), 
3  B.  &  Ad.  498  ;  see  Allen  v.  Bonnett  (1870),  5  Ch.  App.  577.  As  to  sufficient 
consideration  for  other  purposes,  compare  p.  96,  vost ;  and  see  title  Contkact, 
Yol.  YIL,  pp.  383—386. 

[t)  Be  Home,  Ex  parte  Home  (1885),  54  L.  T.  301 ;  and  sfee  Teasdale  v. 
Braithwaite  (1877),  5  Oh.  D.  630,  0.  A. ;  Montefiore  v.  Behrens  (1865),  L.  E.  1  Eq. 
171 ;  compare  Beckett  v.  Tasher  (1887),  19  Q,.  B.  D.  7  (consideration  passing  from 
a  husband).  For  general  treatment  of  the  doctrine  of  equity  to  a  settlement, 
see  title  Husband  and  Wife. 

(u)  Qale  V.  Williamson  (1841),  8  M.  «&  W.  405  ;  Pott  v.  Todhunter  (1845),  2 
Coll.  76 ;  Lei/child's  Case  (1865),  L.  E.  1  Eq.  231 ;  Townend  v.  Toker  (1866),  1 
Ch.  App.  446,  459  ;  Bayspoole  v.  Collins  (1871),  6  Ch.  App.  228,  233  ;  Be  Holland, 
Gregg  v.  Holland,  [1902]  2  Oh.  360,  388,  0.  A.  So  a  deed  may  be  shown  to  be 
part  of  a  transaction  evidenced  by  other  deeds  {Harman  v.  Bichards  (1852),  10 
Hare,  81  ;  Graham  v.  O'Keeffe  (1864),  16  I.  Ch.  E.  1).  See  also  title  Deeds 
AND  Othek  Instruments,  Yol.  X.,  pp.  439,  446,  449. 

(a)  Campion  v.  Cotton  (1810),  17  Yes.  263  a  ;  and  see  Bussel  v.  Hammond  (1738), 
1  Atk.  13  ;  Eraser  v.  Thompson  (1859),  1  Griff.  49,  65,  reversed  on  another 
point  (1859),  4  De  Q.  &  J.  659,  C.  A 

(&)  lUd, 

(c)  Eraser  v.  Thompson  (1859),  4  De  a.  &  J.  659,  0.  A. 

\d)  Campions.  Cotton,  supra;  Kevany.  Crawford  (1811), 

(e)  BeBeis,  Ex  parte  Clough,  [1904]  2  K.  B.  769,  0.  A. 
Clough  V.  Samuel,  [1905]  A.  0.  442. 

(/)  ColomUne  v.  Penhall,  Penhall  v.  Miller  (1853),  1  Sm. 
parties  had  lived  together  for  soine  years  before  marriage  ;  Eraser  v.  Thompson, 
supra;  Be  Pennington,  Ex  parte  Cooper  (1888),  59  L.  T.  774;  compare  Bulmer 
v.  Hunter  (1869),  L.  E.  8  Eq.  46. 

{g)  Smith  v.  Cherrill  (1867),  L.  E.  4  Eq.  390;  Be  Cameron  and  Wells  (1887),  37 
Ch.  D.  32,  36;  and  see  Nairn  v.  Browse  (1802),  6  Yes.  752. 

{h)  Be  Holland,  Gregg  y.  Holland,  supra;  and  see  Warden  y.  Jones  (1857),  2 
De  Gr.  &  J.  76,  where  there  was  no  contract  in  writing  sufficient  to  satisfy  the 
Statute  of  Frauds,  so  that  the  ante-nuptial  agreement  was  unenforceable ;  see, 
further,  Taijlor  v.  Jones  (1743),  2  Atk.  600. 


6  Ch.  D.  29,  0.  A. 

:  affirmed,  sub  nom, 

&  0-.  228,  where  the 


Part  I. — Impeachable  by  Creditors. 


83 


Sect.  2. 

Protection 
of  Bona 
Fide 
Purchasers 
for  Value. 

Purchasers 
from  grantee. 


no  proceedings  being  taken  against  the  grantor  for  divorce  (i),  or 
which  contain  a  covenant  by  the  trustees  to  indemnify  the  husband 
against  his  wife's  debts,  are  also  for  sufficient  consideration  (k). 

171.  Purchasers  for  value  from  the  grantee  are  also  within  the 
protection  of  the  section  if  they  take  without  notice  of  the  fraud  (Z), 
for  the  alienation  by  the  debtor  is  good  until  it  is  avoided  {m). 

Sect.  3. — Grounds  of  Impeachment, 
Sub-Sect.  1. — Fraudulent  Intent. 

172.  The  question  of  intent  to  delay,  hinder,  or  defraud  creditors  Fraudulent 
is  always  one  of  fact,  which  the  court  has  to  decide  on  the  merits  of  intent, 
each  particular  case  after  taking  all  the  circumstances  surrounding 

the  making  of  the  alienation  into  account  (n). 

An  intention  to  defeat  an  expected  execution  by  a  particular  intent  to 
judgment  creditor  does  not  necessarily  constitute  a  fraud  within  g^gQ^tjQjj 
the  statute  (o),  but  to  be  valid  an  alienation  made  with  such  intent 
must  be  for  full  value  and,  as  between  the  debtor  and  the  grantee, 
a  bond  fide  transaction  (p).  No  title  to  goods  will  pass  to  an 
assignee  thereof  where  he  has  had  notice  that  a  writ  of  execution 
has  actually  been  delivered  to  the  sheriff  before  the  alienation  (q). 

Unlike  the  bankruptcy  laws  (r),  the  statute  does  not  prohibit  Preference, 
a  debtor  preferring  one  creditor  to  another  (s),  and  therefore  a 

{i)  Hohbs  V.  Hall  (1788),  1  Cox,  Eq.  Oas.  445 ;  compare  Be  Pope,  Exparte  DicJcsee, 
[1908]  2  K.  B.  169,  C.  A.  ;  and  see,  contra,  Fitzer  v.  Fitzer  {114:2),  2  Atk.  511. 

{k)  Stephens  v.  Olive  (1786),  2  Bro.  0.  0.  90  ;  and  see  Wilson  v.  Wilson  (1848), 
1  H.  L.  Cas.  538 ;  Gihbs  v.  Harding  (1870),  5  Ch.  App.  336. 

(Z)  George  v.  Milbanke  (1803),  9  Yes.  190;  Halifax  Joint  Stock  Banking  Co.  v. 
Gledhill,  [1891]  1  Ch.  31 ;  see  also  Noyes  v.  Paterson,  [1894]  3  Oh.  267.  Similar 
protection  is  given  to  purchasers  from  grantees  under  a  grant  voidable  under  the 
Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  47 ;  see  Be  Carter  and  Kenderdine's 
Contract,  [1897]  1  Ch.  776,  C.  A. ;  and  title  Bankruptcy  and  Insolvency, 
Vol.  II.,  p.  279. 

(m)  Morewoody.  South  Yorkshire  Bail,  and  Biver  Bun  Co.  (1858),  3  H.  &N.798. 

(n)  TJwmpsonY.  Webster  (1859),  4  Drew.  628,  632;  Godfrey  v.  PooZe  (1888), 
13  App.  Cas.  497  ;  Be  Holland,  Gregg  v.  Holland,  [1902]  2  Ch.  360,  C.  A. ; 
compare  O'Connor  v.  Bernard  (1838),  2  Jo.  Ex.  Ir.  654;  Turnley  y.  Hooper 
(1856),  2  Jur.  (n.  S.)  1081  ;  Marlow  v.  Orgill  (1862),  8  Jur.  (n.  s.)  829. 

(o)  Stat.  (1571)  13  Eliz.  c.  5.  See  Wood  v.  Dixie  (1845),  7  Q.  B.  892;  Hale 
V.  Salo(m  Omnibus  Co.  (1859),  4  Drew.  492 ,  Darvill  v.  Terry  (1861),  6  H.  &  N. 
807.  The  personal  representative  of  a  deceased  debtor  has  the  same  right  to 
defeat  an  execution  creditor  in  this  manner  as  the  debtor  himself  had  {Wolver- 
hampton and  Staffordshire  Banking  Co.  v.  Marston  (1861),  7  H.  &  N.  148). 

{p)  Coulston  V.  Gardiner  (1681),  reported  3  Swan,  279,  n. ;  Alton  v.  Harrison, 
Poyser  v.  Harrison  (1869),  4  Ch.  App.  622 ;  Edmunds  v.  Edmunds,  [1904]  P. 
362,  376;  and  see  Be  Moroney  (1887),  21  L.  R.  Ir.  27,  55—57,  C.  A. ;  Strong  v. 
Strong  (1853),  18  Beav.  408.  In  determining  whether  the  transaction  was 
bona  fide,  the  fact  that  its  necessary  effect  would  be  to  defeat  a  judgment  creditor 
would  incline  the  court  to  decide  against  its  validity  {Edmunds  v.  Edmunds, 
supra,  at  pp.  375,  376). 

{q)  Sale  of  G-oods  Act,  1893  (56  &  57  Yict.  c.  71),  s.  26  (1).    See  title 
Execution,  Yol.  XIY.,  p.  43. 

(r)  See  title  Bankruptcy  and  Insolvency,  Yol.  II.,  p.  279. 
(s)  Holbrid  v.  Anderson  (1793),  5  Term  Eep.  235 ;  Benton  v.  Thornhill  (1816),  7 
Taunt.  149 ;  Alton  v.  Harrison,  Poyser  v.  Harrison,  supra  ;  Middleton  v.  Pollock^ 
Ex  parte  Elliott  (1876),  2  Ch.  D.  104,  per  Jessel,  M.R.,  at  p.  108;  Maskelyne 
and  Cooke  v.  Smith,  [1902]  2  K.  B.  158  ;  affirmed,  [1903]  1  K.  B.  671,  C.  A. 
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Sect.  3.     conveyance  executed  in  favour  of  one  or  some  only  of  the  creditors  of 
Grounds     the  grantor  may  be  bond  fide  and  valid,  notwithstanding  that  the 
of  Impeach-  grantor  knows  at  the  time  that  execution  is  about  to  be  issued 
against  him  (^),  or  that  he  is  insolvent  (w),  and  even  though  the 
conveyance  comprises  the  whole  of  the  grantor's  property  (v).  Such 
an  alienation  will,  however,  be  avoided  if  it  is  a  mere  cloak  to  secure 
a  benefit  to  the  grantor  (w). 
Fraud  at  The  fact  that  the  intent  to  defraud  emanates  from  the  grantee 

instigation  of  and  not  from  the  grantor,  and  that  the  latter  acted  only  at  the 
grantee.        instigation  of  the  grantee,  does  not  prevent  an  alienation  being 
avoided  (a;). 

Sub-Sect.  2. — Evidence  of  Fraudulent  Intent, 

173.  In  an  action  to  set  aside  an  alienation  under  the  statute 
the  onus  of  proof  of  actual  fraud  on  the  part  of  the  grantor,  and 
that  the  grantee  was  privy  to  the  intent,  rests  upon  the  plaintiff 
where  the  alienation  is  for  valuable  consideration  {a).  Where, 
however,  the  alienation  is  voluntary,  then  on  proof  that  the  grantor 
was  at  the  time  of  its  execution  Contemplating  his  entry  upon  a 
hazardous  business  (&),  or  that  the  natural  consequence  of  the 
alienation  was  to  delay,  hinder,  or  defraud  creditors  (c),  or  that  the 
circumstances  under  which  the  alienation  was  effected  bore  one  of 
the  indications  or  badges  of  fraud  hereafter  mentioned  (tZ),  the  onus 
of  upholding  the  alienation  is  imposed  on  the  defendants. 

Byidence  of  174.  There  are  a  number  of  circumstances  which  weigh  with 
fraudulent  the  court  in  determining  whether,  in  any  particular  case,  there  was 
intent.  intent  to  defraud  creditors  {e).    The  strongest  of  these  indica- 

tions, or  badges,  of  fraud  is  the  continuance  of  the  grantor  in 
possession  of  the  property  he  has  purported  to  alienate,  when  such 
continuance  in  possession  is  not  in  accordance  with  the  tenor  and 
object  of  the  conveyance  (/);  and  even  though  the  grantee  is  let  into 


{t)  Alton  V.  Harrison,  Poyser  v.  Harrison  (1869),  4  Ch.  App.  622. 
{u)  MiddletonY.  Pollock,  Ex  parte  Elliott  (1876),  2  Oh.  D.  104.  The  knowledge 
of  the  creditor  grantee  is  also  immaterial  {ihid.,  at  p.  108). 
{v)  Alton  V.  Harrison,  Poyser  v.  Harrison,  supra. 

(w)  Ihid;  MasJceleyne  and  Coohey.  Smith,  [1902]  2  K.  B.  158  ;  affirmed,  [1903] 
1  K.  B.  671,  0.  A. ;  Be  Sinclair,  Ex  parte  Chaplin  (1884),  26  Oh.  D.  319,  0.  A., 
see  the  judgment  of  Fby,  L.J.,  at  p.  336,  and  Allen  v.  Bonnett(l810),  5  Oh.  App. 
^77.  See  also  title  Bankruptcy  and  Insolvency,  Vol.  11.,  p.  336. 

(x)  Cornish  v.  Clark  (1872),  L.  E.  14  Eq.  184. 

(a)  Be  Johnson,  Golden  v.  Gillam  (1881),  20  Ch.  D.  389,  394,  0.  A.  ;  Be 
Cranston,  Ex  parte  Cranston  (1892),  9  Morr.  160;  Be  Tetley,  Ex  parte  Jeffrey 
(1896),  3  Mans.  226,  233  ;  Be  Hirth  {Carl),  Ex  parte  Trustee,  [1899]  1  Q.  B.  612, 
620,  0.  A. ;  Be  Holland,  Gregg  v.  Holland,  [1902]  2  Oh.  360,  0.  A. ;  Re  Beis, 
Ex  parte  Glough,  [1904]  2  K.  B.  769,  0.  A. 

Co)  Maekay  v.  Douglas  (1872),  L.  E.  14  Eq.  106. 

(c)  Freeman  v.  Pope  (1870),  5  Ch.  App.  538  ;  Be  Wise,  Ex  parte  Mercer 
(1886),  17  Q.  B.  D.  290,  0.  A.;  Be  Holland,  Gregg  v.  Holland,  swpra ;  see 
Be  Tetley,  Ex  parte  Jeffrey,  supra. 

(d)  See  infra. 

(e)  As  to  where  the  onus  of  proof  lies,  see  supra. 

If)  Twyne's  Case  (1602),  3  Oo.  Eep.  80  b ;  1  Smith,  L.  0.,  11th  ed.,  1  ;  Beed  v. 
Blades  (1813),  5  Taunt.  212;  Edwards  v.  Harhen  (1788),  2  Term  Eep.  587  ; 
Paget  v.  Perchard  (1795),  1  Esp.  205 ;  Eastwood  v.  Brown  (1825),  Ey.  &  M.  312; 
and  see  Morris  v.  Morris  (1895),  72  L.  T.  879,  P.  0. 
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possession  jointly  with  the  grantor,  the  presumption  of  fraud  will     Sect.  3. 
still  be  raised  (g).   But  continuance  in  possession  is  not  evidence  of  Grounds 
fraud  where  such  possession  is  consistent  with  the  nature  of  the  of  Impeach- 
grant,  as  in  the  case  of  a  mortgage  {h).    Again,  retention  of  the  Baent. 
title  deeds  of  the  property  granted  is  an  indication  of  a  fraudulent 
intent  (i). 

175.  The  fact  that  the  grantor  was  at  the  time  of  the  aliena-  indebtedness 
tion  indebted  to  a  considerable  extent,  though  not  amounting  to  gyJiien^e^^^^^® 
insolvency,  especially  if  by  the  alienation  he  rendered  himself 
unable  to  meet  his  then  existing  liabilities,  furnishes  very  strong 
evidence  of  an  intent  to  defraud  his  creditors  (k),  but  such  evidence 
is  not  conclusive  (I).    In  determining  the  amount  of  the  indebted- 
ness of  the  grantor,  account  must  be  taken  .of  any  contingent 
liability,  such  as  that  under  a  guarantee        or  for  damages 
recovered  in  an  action  commenced  after  the  alienation  for  a  tort 
committed  prior  to  the  alienation  (?^),  unless  the  contingency  of  the 
grantor  being  made  liable  is  very  remote  (o) ;  but  mortgage  debts, 
where  the  mortgaged  property  is  a  sufficient  security,  may  be 
disregarded  (p).    It  is  not,  however,  necessary  for  the  avoidance  of  Indebtedness 
an  alienation  under  the  statute  that  the  grantor  should  be  in  any  i^^^lidi^^ 
way  indebted  at  the  time  of  the  alienation  (^),  and  a  settlement  ^^^"^^^ 
made  for  the  purpose  of  safeguarding  the  grantor,  or  his  family,  at 
a  time  when  he  is  about  to  enter  upon  a  speculative  business,  or 
one  of  which  he  has  no  special  knowledge,  will  be  impeachable  on 
that  ground  alone  (r). 


(g)  Wordall  v.  Smith  (1808),  1  Camp.  332.  But  this  would  probably  not  be 
so  where  the  grantor  and  grantee  are  husband  and  wife,  and  the  property 
transferred  consists  of  furniture  ^n  the  house  occupied  by  both ;  see  Ramsay  v. 
Margrett,  [1894]  2  Q.  B.  18,  C.  A. 

[h)  Reed  v.  Wilmot  (1831),  7  Bing.  577,  583 ;  Martindale  v.  Booth  (1832),  3 
B.  &  Ad.  498  ;  compare  Alton  y.  Harrison,  Poyser  v.  Harrison  (1869),  4  Oh.  App. 
622. 

{i)  Perry-Herrick  v.  Attwood  (1857),  27  L.  J.  (CH.)  121. 

(k)  Townsend  v.  Westacott  (1840),  2  Beav.  340 ;  Jenkyn  v.  Vaughan  (1856),.  3 
Drew.  419 ;  Christy  v.  Courtenay  (1858),  26  Beav.  140 ;  Freeman  Y..Fope  (1870), 
5  Oh.  App.  538;  Kent  v.  Biley  (1872),  L.  E.  14  Eq.  190;  Sj)ireU  v.  Willows 
(1865),  12  L.  T.  794  ;  Dennison  v.  Tattersall,  Dennison  v.  Cropper  (1868),  18  L.  T. 
303  ;  Re  Holland,  Gregg  v.  Holland,  [1902]  2  Oh.  360,  0.  A. 

(0  Re  Wise,  Ex  parte  Mercer  (1886),  17  Q.  B.  D.  290,  0.  A.;  Be  Johnson 
Golden  v.  Gillam  (1881),  20  Ch.  D.  389,  0.  A. ;  Holmes  v.  Penney  (1856),  3, 
K.  &  G.  90;  but  see  Freeman  v.  Pope,  supra;  and  MacJcay  v.  Douglas  (1872), 
L.  E.  14  Eq.  106.  And  see  Be  Lane-Fox,  Fx  parte  Gimhleit,  [1900]  2  Q.  B. 
508;  Graham  v.  GKeeffe  (1864),  16  I.  Ch.  E.  1. 

(m)  Be  Ridler,  Ridler  v.  Ridler  (1882),  22  Ch.  D.  74,  0.  A. 

(n)  Crossley  v.  Elworthy  (1871),  L.  E.  12  Eq.  158. 

(o)  Re  Bidler,  Ridler  v.  Ridler,  supra  ;  and  see  Be  Wise,  Ex  parte  Mercer,  supra  ; 
Vyse  V.  Brmun  (1884),  13  Q.  B.  D.  199. 

{p)  Jenkyn  v.  Vaughan  (1856),  3  Drew.  419,  426  ;  Re  Coniheer,  Ex  parte 
Huxtahle  (1876),  2  Ch.  D.  54,  C.  A. 

{q)  Stileman  v.  Ashdovm  (1742),  2  Atk.  477  ;  Barling  v.  Bishopp  (1860),  29 
Beav.  417;  Thompson  v.  Webster  (1859),  4  Drew.  628,  632. 

(r)  Machay  v.  Douglas  (1872),  L.  E.  14  Eq.  106 ;  Re  BuUerworth,  Ex  parte 
Russell  (1882),  19  Oh.  D.  588,  0.  A..,  per  Jessel,  M.E.,  at  p.  598  :  ''The  prin- 
ciple of  Mackay  v.  Douglas,  and  that  line  of  cases,  is  this,  that  a  man  is  not 
entitled  to  go  into  a  hazardous  business  and  immediately  before  doing  so  to 
settle  all  his  property  voluntarily,  the  object  being  this  *  If  I  succeed  in  business 
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176.  Other  indications  of  a  fraudulent  intent  are:  the  fact 
that  the  alienation  comprises  substantially  the  whole  of  the  property 
of  the  grantor  (s)  ;  in  the  case  of  an  alienation  of  shares,  that  a 
call  has  been  made  upon  them  (t) ;  that  the  alienation  is  made 
after  a  writ  has  been  issued  against  the  grantor  (a),  or  after 
execution  has  been  issued  {b) ;  that  the  conveyance  by  which  it  is 
effected  contains  an  unnecessary  statement  to  the  effect  that  it  was 
made  without  a  fraudulent  intent  (c) ;  that  the  conveyance  contains 
a  false  recital,  though  this  will  not  be  conclusive  against  a  party  who 
did  not  know  that  the  recital  was  false  (d);  or  that  the  grantor 
reserved  to  himself  a  power  of  revocation  (e). 

177.  If  a  settlor  settles  his  own  property  upon  trusts,  under 
which  he  takes  a  life  interest  determinable  on  bankruptcy,  his  life 
interest  will  pass  on  his  bankruptcy  to  his  trustee,  the  provision 
for  determination  being  regarded  as  a  fraud  on  the  bankruptcy 
law(/).  The  inclusion  of  such  a  provision  might  also  lead  the 
court  to  regard  the  whole  settlement  with  suspicion  in  an  action  to 
set  it  aside  under  the  statute  (g),  but  will  not  of  itself  render  the 
whole  settlement  fraudulent  (h).  Where  the  property  so  settled  is 
that  coming  to  the  settlor  in  right  of  his  wife,  the  provision  for 
determination  on  bankruptcy  is  good  under  the  bankruptcy  laws 


I  make  a  fortune  for  myself.  If  I  fail  I  leave  my  creditors  unpaid.  They  will 
IdgQjI*  "til©  loss  ' 

(s)  Twijne's  Case  (1602),  3  Co.  Eep.  80  b  ;  1  Smith,  L.  C,  11th  ed.,  1; 
Stileman  v.  Ashdown,  {11'i2),  2  Atk.  477 ;  Thompson  v.  Webster  (1859),  4  Drew. 
628,  633  ;  Oriental  Bank  Corporation  v.  Coleman  (1861),  4  L.  T.  9 ;  Ware  v. 
Gardner  (1869),  L.  E.  7  Eq.  317  ;  Re  Troughton,  Rent  and  General  Collecting  and 
Estate  Co.  v.  Troughton  {1894),  71  L.  T.  427  ;  Re  Hirth  {Carl),  Ex  parte  Tr  ustee, 
[1899]  1  Q.  B.  612,  620,  C.  A.  ;  but  see  Alton  v.  Harrison,  Poyser  v.  Harrison 
(1869),  4  Ch.  App.  622. 

{t)  Re  Troughton,  Rent  and  General  Collecting  and  Estate  Co.  v.  Troughton, 
supra. 

{a)  Tivyne's  Case,  supra  ;  Empringham  v.  Short  (1844),  3  Hare,  461  ;  Blenkin- 
sopp  V.  Blenhinsopp  (1852),  1  De  G.  M.  &  G-.  495,  C.  A.;  Re  Moronty  (1887),  21 
L.  E.  Ir.  27,  C.  A.  ;  Barling  v.  Bishopp  (1860),  29  Beav.  417  ;  Bulmer  v.  Hunter 
(1869),  L.  E.  8  Eq.  46;  but  see  Re  Wise,  Ex  parte  Mercer  (1886),  17  Q.  B.  D. 
290,  0.  A.  ;  Alton  v.  Harrison,  Poyser  v.  Harrison,  supra. 

{h)  Bott  V.  Smith  (1856),  21  Beav.  511 ;  compare  Wood  v.  Dixie  (1845),  7  Q.  B. 
892  ;  Hale  v.  Saloon  Omnibus  Co.  (1859),  4  Drew.  492  ;  Edmunds  v.  Edmunds, 
[1904]  P.  362,  where  the  assignments  were  held  valid  as  being  bond  fide  and 
for  value. 

(c)  Twyne's  Case,  sujjra. 

Id)  Penhall  v.  Ehuin  (1853),  1  Sm.  &  G.  258  ;  Kevan  v.  Crawford  (1877),  6 
Ch.  D.  29,  C.  A. 

(c)  HolcrofVs  Case  (1596),  Moore  (k.  b.),  486;  Tarback  v.  Marbury  (1705),  2 
Yern.  510  ;  Middlecome  v.  Marloiu  (1742),  2  Atk.  519  ;  Smith  v.  Hurst  (1852),  10 
Hare,  30,  44;  Acraman  v.  Corbett  (1861),  1  John.  &  H.  410  ;  Jenkynv.  Vaughan 
(1856),  3  Drew.  419,  427  ;  Re  Lane-Fox,  Ex  parte  Gimblett,  [1900]  2  Q.  B.  508. 

(/)  Higinbotham  v.  Holme  (1811),  19  Yes.  88;  Re  Brewer's  Settlement,  Morton 
V.  Blackmore,  [1896]  2  Ch.  503 ;  and  see  title  Bankruptcy  and  Insolvency, 
Yol.  II.,  p.  151,  Secus,  where  the  life  interest  is  determinable  on  a  voluntary 
alienation  {Brooke  v.  Pearson  (1859),  27  Beav.  181),  or  on  an  involuntary 
alienation  other  than  bankruptcy  and  the  clause  has  taken  effect  before  the 
bankruptcy  {Re  Detmold,  Detmold  y.  Detmold  (1889),  40  Ch.  D.  585). 

(g)  Murphy  v.  Abraham  (1864),  15  I.  Ch.  E.  371. 

(h)  Re  Holland,  Gregg  v.  Holland,  [1902]  2  Ch.  360,  372,  386,  0.  A. ;  over- 
ruling Re  Pearson,  Ex  parte  Stephens  (1876),  3  Ch.  D.  807. 
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and,  further,  raises  no  presumption  of  a  fraudulent  intent  under  the  Sect.  3. 
statute  (i).  Grounds 

The  mere  fact  that  the  settlor  reserves,  or  may  derive,  some  of  Impeach- 
benefit  under  a  settlement  will  not  affect  its  validity  (k). 


ment, 


Not  voidable 
by  grantor 
or  persons 
claiming 
under  him. 


Effect  of 
release  and 
acquiescence. 


Sect.  4. — Wlio  can  avoid  Alienations  under  the  Statute, 

178.  Although  alienations  made  with  intent  to  delay,  hinder, 
or  defraud  creditors  are  voidable  as  against  creditors  and  persons 
claiming  through  them,  such  alienations  ap  valid  in  all  other 
respects  and  against  all  other  persons.  Where  such  alienations  are 
made  by  deed  they  cannot  be  impeached  by  the  grantor  (Z),  by 
his  personal  representatives  after  his  death  (m),  by  his  committee 
after  his  lunacy  (n),  nor  by  any  other  persons  deriving  title  under 
him  (o),  the  grant  being  good  as  against  all  third  parties  other  than 
creditors  (p).  Where,  however,  the  alienation  is  by  delivery  of  goods 
and  is  in  fact  a  mere  pretence,  and  no  purchase-money  is  paid 
although  a  receipt  is  signed  for  it,  the  grantor  may  recover  the 
goods  from  the  grantee  in  an  action  in  trover  (q). 

179.  A  creditor's  right  to  relief  is  not  lost  by  a  release  of  the 
debt  if  procured  by  the  debtor  without  disclosing  the  existence  of 
property  comprised  in  avoidable  settlement  (r).  A  creditor  may 
impeach  one  part  of  a  fraudulent  transaction  although  he  takes  a 
benefit  under  another  part  (s)  ;  but  creditors  who  have  acquiesced 
in  the  grantor  making  the  alienation,  and  persons  deriving  title 
under  them,  have  no  right  to  set  aside  the  alienation,  for  they 
cannot  be  said  to  have  been  defrauded  thereby  (t).  Similarly,  a 
creditor  who  has  represented  the  alienation  which  is  impeached 
as  valid  to  a  third  party  is  disentitled  to  the  relief  given  by 
the  statute,  even  though  the  third  party  has  not  acted  on  the 
representation  {u). 

180.  With  the  above  exceptions,  all  creditors  who  have  been  Subsequent 
delayed,  hindered,  or  defrauded  by  the  alienation,  whether  their  creditors, 
debts  were  owing  at  the  date  it  was  made  or  were  incurred 

{i)  Higinhotham  v.  Holme  (1811),  19  Ves.  88,  92  ;  Montefiore  v.  Behrens  (1865), 
L.  E.  1  Eq.  171  ;  Mackintosh  v.  Fogose,  [1895]  1  Ch.  505 ;  Be  HoUand,  Gregg  v. 
Holland,  [1902]  2  Ch.  360,  0.  A. 

(k)  Holloway  v.  Millard  (1816),  1  Madd.  414,  421 ;  Holmes  v.  Penney  (1856), 
3  K  &  J.  90,  100. 

[l)  Petre  v.  Espinasse  (1834),  2  My.  &  K.  496  ;  Bill  v.  Cureton  (1835),  2 
My.  &  K.  503  ;  Paul  v.  Paul  (1882),  20  Ch.  D.  742,  0.  A. ;  and  see  Curtis  v. 
Pme(1805),  12  Yes.  89,  103;  Tanqueray  y.  Bmles  (1872),  L.  E.  14  Eq.  151, 
157 ;  Ayerst  v.  Jenkins  (1873),  L.  E.  16  Eq.  275. 

(m)  Hawes  v.  Leader  (1611),  Cro.  Jac.  270;  Orlahar  v.  Harwar  (1695),  Comb. 
348. 

{n)  Colman  v.  Oroker  (1790),  1  Yes.  160. 

(o)  Bohinson  v.  McDonnell  (1818),  2  B.  &  Aid.  134. 

(p)  Bessey  v.  Windha^n  (1844),  6  Q.  B.  166. 

Iq)  Bowes  v.  Foster  (1858),  2  H.  &  N.  779.  See  also  title  Teoyer  and  Detinue. 

^r)  Mackay  v.  Douglas  (1872),  L.  E.  14  Eq.  106  ;  and  see  Tanqueray  v.  Bowles 
(1872),  L.  E.  14  Eq.  151.  As  to  delay  in  taking  legal  proceedings,  see  p.  89, 
post. 

(s)  French  v.  French  (1855),  6  De  G.  M.  &  G.  95,  102. 

[t)  Olliver  v.  King  (1856),  8  De  G.  M.  &  G.  110,  C.  A.  ;  Steel  y.  Brown 
(1808),  1  Taunt.  381 ;  and  see  Bamford  v.  Baron  (1788),  2  Term  Eep.  594,  n. 
{u)  Myers  v.  Leinster  {Duke)  (1844),  7  I.  Eq.  E.  146,  166. 
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subsequently  thereto,  may  avoid  the  alienation  and  share  in  the 
distribution  of  the  property  comprised  therein  (v). 

Although  subsequent  creditors  have  the  same  right  to  set  aside 
an  alienation  made  with  intent  to  delay,  hinder,  or  defraud  them 
as  creditors  whose  debts  were  due  at  the  date  of  the  alienation, 
they  have  a  more  difficult  task  than  the  latter  class  of  creditors 
in  proving  a  fraudulent  intent  on  the  part  of  the  grantor  in  the 
case  of  a  voluntary  settlement.  In  such  case  they  must  prove 
either  an  express  intent  to  delay,  hinder,  or  defraud  creditors, 
or  that  after  the  settlement  the  grantor  had  no  sufficient  means  or 
reasonable  expectation  of  being  able  to  pay  his  then  existing  debts  {w). 

181.  A  voluntary  creditor  under  an  instrument  under  seal  ranks 
as  a  creditor  within  the  statute,  even  though  his  debt  is  not  payable 
at  the  time  the  alienation  is  sought  to  be  set  aside,  as  in  the  case 
of  a  creditor  under  a.  post-obit  bond  (a;). 

182.  The  trustee  in  bankruptcy  can  impeach  the  bankrupt's 
fraudulent  alienation  made  before  bankruptcy  (?/),  and  a  fraudulent 
conveyance  either  within  the  statute,  or  one  that  is  taken  out  of 
the  scope  of  the  statute  only  by  the  fact  that  the  grantee  was  not 
privy  to  the  fraudulent  intent  (a),  is  itself  an  act  of  bankruptcy  (h). 

(v)  Richardson  v.  Smallwood  (1822),  Jac.  552 ;  Jenkyn  v.  Vaughan  (1856),  3  Drew. 
419  ;  Ware  v.  Gardner  (1869),  L.  E.  7  Eq.  317  ;  CrossUy  v.  Elworthy  (1871),  L.  E. 
12  Eq.  158 ;  Mackay  v.  Douglas  (1872),  L.  E.  14  Eq.  106  ;  Taylor  v.  Coenen  (1876), 
1  Ch.  D.  636  ;  Re  Butterworth,  Ex  parte  Russell  (1882),  19  Oh.  D.  588,  0.  A. 
In  Jenkyn  v.  Vaughan,  supra,  at  p.  425,  Kindeesley,  Y.-C,  raised  the  question 
whether,  in  a  case  where  the  only  evidence  of  fraudulent  intent  lay  in  the  fact 
that  the  grantor  was  at  the  time  of  the  settlement  indebted  to  some  extent, 
and  where  all  the  debts  existing  at  the  date  of  the  alienation  had  been  paid  off 
before  a  subsequent  creditor  instituted  proceedings  to  avoid  the  settlement,  such 
creditor  was  not  prevented  from  succeeding  by  the  fact  that  the  only  evidence 
of  the  fraudulent  intent  had  been  removed  by  the  grantor  having  paid  the  debts 
owing  at  the  time  of  the  settlement.  This  question  does  not  appear  to  have 
been  decided  yet,  but  it  is  submitted  that  in  such  circumstances  a  subsequent 
creditor  might  succeed,  for  the  property  passing  from  the  creditor  may  well 
have  been  used  by  the  grantor  in  payment  of  debts  owing  at  the  time  of 
the  settlement,  the  grantor  thus  in  effect  only  substituting  one  creditor  for 
another  without  reducing  the  amount  of  his  indebtedness.  This  would  certainly 
be  the  case  if  the  grantor  paid  off  the  creditors  existing  at  the  time  of  the 
settlement,  with  the  intention  of  taking  the  settlement  out  of  the  operation  of 
the  statute;  see  Richardson  v.  Smallwood,  supra  ;  Holmes  v.  Penney  (J856),  3 
K.  &  J.  90,  100;  Lush  v.  Wilkinson  (1800),  5  Yes.  384;  Whittington  v.  Jennings 
(1834),  6  Sim.  493. 

{w)  Spirreit  v.  Willows  (1864),  3  De  G-.  J.  &  Sm.  293  ;  Re  Lane-Fox,  Ex  parte 
GimUett,  [1900]  2  Q,.  B.  508 ;  Mackay  v.  Douglas,  supra  ;  and  see  Holloway  v. 
Millard  (1816)  1  Madd.  414  ;  Martijn  v.  M'Namara  (1843),  4  Dr.  &  Wsli.  411, 
427  ;  Taylor  v.  Coenen,  supra;  Freeman  y.  Pope  (1870),  5  Ch.  App.  538;  Crossley 
V.  Elworthy,  supra;  Re  Wise,  Ex  parte  Mercer  (1886),  17  Q.  B.  D.  290,  C.  A.; 
compare  Russel  v.  Hammond  (1738),  1  Atk.  13  ;  Kidney  v.  Goussmaker  (1806), 
12  Yes.  136,  155  ;  Battershee  v.  Farrington  (1818),  1  Swan.  106. 

[x]  Adarnes  v.  Hallett  (1868),  L.  E.  6  Eq.  468,  where  it  was  also  held  that  cove- 
nants for  title  in  the  disposition  did  not  enable  a  claim  to  be  made  in  competition 
with  the  creditors.    As  to  post-oUt  bonds,  see  title  Bonds,  Yol.  III.,  pp.  82,  94. 

(y)  Doe  d.  Grimsly  v.  Ball  (1843),  11  M.  &  V^.  531 ;  Billiter  v.  Young  (1856), 
6  E.  &  B.  1,  17,  Ex.  Oh.;  and  see  Davis  v.  Snell  (1860),  3  L.  T.  394;  Re 
Harrison,  Ex  parte  Butters  (1880),  14  Oh.  D.  265,  0.  A. ;  Re  Butterivorth,  Ex 
parte  Russell,  supra. 

(a)  See  p.  81,  ante. 

{b)  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4  (1) ;  see  title  Bankruptcy 


Part  I. — Impeachable  by  Creditors. 


8^ 


Sect.  i. 

Who  can 
avoid 
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under  the 
Statute. 

Sheriff. 


183.  A  fraudulent  bill  of  sale  and  a  judgment  fraudulently 
obtained  are  void  under  the  statute  as  against  the  sheriff  executing 
a  writ  of  fieri  facias,  as  he  acts  in  right  of  a  creditor  (c).  It  is  conse- 
quently the  duty  of  the  sheriff  to  seize  goods  comprised  in  such  a 
bill  of  sale  and  remaining  in  the  judgment  debtor's  possession,  or 
in  the  possession  of  a  sheriff's  officer  put  into  possession  under  a 
prior  fraudulent  judgment  (tZ). 

Sect.  5. — Remedies,  Practice,  and  Penalties, 
Sub-Sect.  1. — Remedies  and  Practice. 

184.  In  an  action  to  set  aside  an  alienation  under  the  statute  a  Parties  to 
creditor  should  sue  on  behalf  of  himself  and  all  other  the  creditors  proceedings^ 
of  the  grantor  {e),  except  where  he  has  recovered  judgment  for  his 

debt,  in  which  case  he  can  obtain  an  order  declaring  the  alienation 
void  as  against  him  and  containing  consequential  directions  for 
the  satisfaction  of  his  debt  alone,  without  mention  of  any  other 
creditors  or  their  debts  (/). 

If  the  grantor  has  become  bankrupt,  his  trustee  in  bankruptcy  is 
the  proper  person  to  institute  such  proceedings  {g),  but  a  creditor 
may  do  so  if  the  trustee  in  bankruptcy  refuses  to  act  Qi).  A 
bankrupt  grantor  is  not  a  proper  party  to  proceedings  of  this 
nature  instituted  by  his  trustee  in  bankruptcy  (i). 

The  court  will  set  aside  an  alienation  at  the  instance  of  a  creditor 
before  he  has  recovered  a  judgment  in  respect  of  his  debt  {k). 

A  creditor  suing  under  the  statute  will  not  be  delayed  by  an 
inquiry  being  ordered  to  ascertain  whether  the  grantor  has  not 
assets  sufficient  to  satisfy  the  debt  other  than  such  as  were  included 
in  the  alienation  impeached  {I). 

185.  The  right  given  to  creditors  by  the  statute  to  have  fraudu-  Delay  m 
lent  alienations  set  aside  so  far  as  is  necessary  to  satisfy  their  enforcing 
claims,  being  a  legal  right,  is  not  lost  by  their  delay  in  enforcing  it  so  ^^^^^^y* 
long  as  their  debts  are  not  barred  under  the  Statutes  of  Limitation  {m) . 

AND  Insolvency,  Vol.  II.,  p.  16;  and  see  Re  Hirth  [Carl),  Ex  parte  Trustee, 
[1899]  1  Q.  B.  612,  C.  A. 

(c)  Turvily.  Tipper  (162Y),  Lat.  222;  Paget  v.  Perchard  (1794),  1  Esp.  205; 
Imray  v.  Magnay  (1843),  11  M.  &  W.  267. 

[d)  Lovick  V.  Crowder  (1828),  8  B.  &  C.  132  ;  Imray  v.  Magnay,  supra.  As  to 
duties  of  sheriff,  generally,  see  titles  Execution,  Yol.  XIY.,  p.  21 ;  Sheriffs 
AND  Bailiffs. 

(c)  Reese  River  Silver  Mining  Co.  v.  Atwell  (1869),  L.  E.  7  Eq.  347. 

(/)  Smith  V.  Hurst  (1852),  10  Hare,  30  (for  form  of  order,  see  ibid.,  at  p.  50) ; 
Spirett  V.  Willows  (1865),  11  Jur.  (n.  s.)  70  ;  Neale  v.  Bay  (1858),  28  L.  J.  (CH.) 
45  ;  Blenkinsopp  v.  Blenkinsopp  (1852),  1  De  Gr.  M.  &  Gr.  495,  0.  A.  An  aliena- 
tion may  also  be  held  bad  on  interpleader  proceedings,  without  any  action  to 
set  it  aside  or  formal  declaration  that  it  is  void ;  see  title  Interpleader.  As 
to  practice  on  obtaining  jud.ement,  see  title  Judgments  and  Orders. 

ig)  Doe  d.  Grimsby  v.  Ball  (1843),  11  M.  &  W.  531 ;  Re  Harrison,  Ex  parte 
Butters  (1880),  14  Ch.  D.  265,  0.  A.  ;  Re  Butterworth,  Ex  parte  Russell  (1882), 
19  Ch.  D.  588,  0.  A. 

(h)  Re  Genese,  Ex  parte  Kearsley  (1886),  17  Q.  B.  D.  1. 

[i)  Weise  v.  War  die  (1874),  L.  R.  19  Eq.  171. 

[k]  Goldsmith  v.  Russell  (1855),  5  De  Gr.  M.  &  Gr.  547  ;  Reese  River  Silver  Mining 
Co.  V.  Atwell,  supra,  not  following  Colman  v.  Croker  (1790),  1  Ves.  160. 
{I)  Chamley  v.  Dunsany  {Lord)  (1807),  2  Sch.  &  Lef.  690,  714,  H.  L. 
(m)  Re  Maddever,  Three  Towns  Banking  Co.  v.  Maddever  (1884),  27  Ch.  D.  523^ 


90 


Fraudulent  and  Voidable  Conveyances. 


Sect.  5. 

Remedies, 
Practice, 

and 
Penalties. 

Interlocutory 
injunction. 

Form  of 
order. 


Following 
property. 


Administra- 
tion action. 


180.  Where  the  alienation  sought  to  be  impeached  is  in  the 
form  of  a  settlement  under  which  a  third  party  has  a  power  of 
disposition,  he  may  be  restrained  until  after  trial  from  exercising 
his  power  even  in  favour  of  a  purchaser  for  value  (n). 

187.  Where  a  conveyance  is  set  aside  under  the  statute  the 
proper  form  of  order,  unless  the  court  is  satisfied  that  nothing  can 
in  any  possible  event  come  to  the  grantee  after  the  creditors  have 
been  paid,  is  not  that  the  conveyance  be  delivered  up  to  be  cancelled, 
but  that  the  grantee  shall  do  all  things  necessary  to  make  the 
property  comprised  in  the  alienation  available  for  satisfying  the 
claims  of  the  creditors  (o).  The  court  may  direct  a  sale  of  so  much 
of  the  property  comprised  in  the  conveyance  as  will  be  required  to 
satisfy  the  claims  of  the  creditors,  or,  where  such  a  course  is  more 
convenient,  of  the  whole  of  the  property  (p).  Creditors  are  not 
entitled  to  an  account  of  the  rents  and  profits  of  such  property 
received  by  the  grantor  before  the  conveyance  is  set  aside  (a). 

188.  Where  property  comprised  in  the  fraudulent  alienation  has 
been  converted,  the  creditors  may  follow  it,  and  the  court  will  in  a 
proper  case  exact  an  undertaking  from  the  grantee  or  assignee  not 
to  deal  with  it  pending  the  trial  of  the  creditor's  action  (b). 

Where  the  grantor  is  dead  the  grantee  will  be  an  executor  de  son 
tort  of  the  grantor  in  respect  of  the  property  comprised  in  the 
fraudulent  alienation  which  is  in  his  hands  (c). 

The  court  will  decree  administration  of  the  estate  of  a  deceased 
grantor  in  an  action  by  a  creditor  (d),  and  where  an  administration 
order  has  already  been  made,  any  creditor  who  has  leave  to  attend 
the  proceedings  may,  in  a  proper  case,  obtain  an  order  for  an 


0.  A.  Thus,  a  trustee  in  bankruptcy  has  set  aside  an  alienation  after  the  lapse 
of  eighteen  years  {Re  Pearson,  Ex  parte  Stephens  (1876),  3  Oh.  D,  807) ;  see  also 
title  Limitation  of  Actions. 

(n)  Beyfus  v.  Bullock  (1869),  L.  E.  7  Eq.  391. 

(o)  Ideal  Bedding  Co.  Ltd.  v.  Holland,  [1907]  2  Ch.  157  ;  and  see  3  Seton, 
Judgments  and  Orders,  6th  ed.,  p.  2346,  No.  3.  For  a  case  where  the  deed  was 
cancelled,  see  Tarleton  v.  Liddell  (1851),  17  Q.  B.  390.  As  to  setting  aside  part 
of  a  transaction,  and  as  to  preserving  the  rights  of  a  volunteer  in  regard  to  any 
surplus,  see  French  v.  French  (1855),  6  De  Gr.  M.  &  Gr.  95.  As  to  preserving  the 
rights  of  persons  having  priority  over  the  creditors,  see  Blenkinsopp  v.  Blenhinsopp 
(1850),  12  Beav.  568;  affirmed  (1852),  1  De  G.  M.  &  Gr.  495,  0.  A. ;  Halifax  Joint 
Stock  Baulking  Go.  v.  Gledhill,  [1891]  1  Ch.  31,  40.  As  to  practice  on  drawing  up 
orders,  see  title  Judgments  and  Orders. 

{p)  Curtis  v.  Price  (1805),  12  Yes.  89,  103 ;  compare  Halifax  Joint  Stock 
Banking  Co.  v.  Gledhill,  supra. 

(a)  Higgins  v.  York  Buildings  Co.  (1740),  2  Atk.  106. 

{V)  Re  Mouat,  Kingston  Cotton  Mills  Co.  v.  Mouat,  [1899]  1  Ch.  831,  where 
proceeds  of  a  policy  fraudulently  assigned  had  been  invested  with  other  money 
on  mortgage ;  compare  Smith  v.  Hurst  (1845),  1  Coll.  705  ;  S.  0.  (1852),  10 
Hare,  30,  where  a  receiver  was  appointed  of  the  assigned  property. 

(c)  Bethell  v.  Stanhope  (1601),  Cro.  Eliz.  810  ;  Hawes  v.  Leader  (1611),  Cro.  Jac. 
270;  Shears  v.  Rogers  {1832),  3  B.  &  Ad.  362,  370;  Shee  v.  French,  P'rench 
V.  French  (1857),  3  Drew.  716;  Re  Mouat,  Kingston  Cotton  Mills  Co.  v.  Mouat, 
supra;  see  Hue  v.  French  {ISol),  26  L.  J.  (CH.)317.  As  to  executors  de  son  tort, 
generally,  see  title  Executors  and  Administrators,  Vol.  XIV.,  pp.  147  et  seq. 

{d)  Adames  v.  Hallett  (1868),  L.  E.  6Eq.  468  ;  Taylor  v.  Coenen  (1876),  1  Ch.  D. 
636.  As  to  administration  of  estates  of  deceased  persons  generally,  see  title 
Executors  and  Administrators,  Vol.  XIV.,  pp.  333  et  seq.  ^ 
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inquiry  whether  the  deceased  had  settled  any  and  what  property, 
and  whether  such  settlement  was  void  as  against  his  creditors  {e). 

189.  When  a  settlement  is  set  aside  under  the  statute  it  is  in 
the  discretion  of  the  court  to  allow  the  trustees  their  costs  of  the 
proceedings,  even  where  there  is  no  property  remaining  subject  to 
the  trusts  of  the  settlement  after  the  creditors'  claims  have  been 
satisfied  (/).  Although  there  are  several  cases  in  which  the  trustees 
have  not  been  allowed  their  costs  {g),  it  would  appear  that  the  court 
is  in  general  loth  to  refuse  costs  to  trustees  who  have  not  actually 
been  parties  to  the  fraudulent  intent  of  the  settlor  Qi).  Where 
costs  are  allowed  the  trustees  at  all,  they  will  be  allowed  as  between 
solicitor  and  client  (^). 

Stjb-Sect.  2. — Statutory  Penalties. 

190.  All  parties  to  any  alienation  within  the  scope  of  the 
statute  and  all  persons  privy  thereto  who  maintain  such  an  aliena- 
tion, or  alien  the  property  conveyed  to  them  thereby,  are  liable 
to  a  penalty  of  one  year's  value  of  the  property  alienated  if  realty 
or  chattels  real,  and  the  whole  value  of  the  property  alienated 
if  personalty,  and  to  imprisonment  for  half  a  year  (k).  The  penalty 
is  not  the  consideration  money  for  the  alienation  (Z),  nor  the 
amount  of  the  debt  due  to  the  creditor  aggrieved  by  the  aliena- 
tion (m),  and  is  recoverable  from  every  person  party  or  privy 
to  the  alienation  and  not  merely  from  one  of  such  persons 
Half  of  the  penalty  is  forfeited  to  the  Crown,  and  half  to  the  parties 
aggrieved  by  the  alienation  (o).  Knowledge  on  the  part  of  a  grantee 
that  the  alienation  was  made  by  his  grantor  with  intent  to  defeat 
creditors  is  not  enough  to  bring  him  within  the  forfeiture  section  of  the 
statute  if  he  gave  valuable  consideration  and  there  was  no  fraudulent 
intent  on  his  part(^). 

(e)  Be  Ridler,  Bidler  v.  Bidler  (1882),  22  Oh.  D.  74,  C.  A. 
(/)  Button  V.  Thompsm  (1883),  23  Ch.  D.  278,  0.  A. 

{g)  See  Mackay  v.  Douglas  (1872),  L.  E.  14  Eq.  106;  Be  Butterworth,  JEx  parte 
Russell  (1882),  19  Ch.  D.  588,  0.  A. 

{h)  Adames  v.  Hallett  (1868),  L.  E.  6  Eq.  468;  Cornish  v.  (7«  (1872),  L.  E. 
14  Eq.  184,  190  (where  see  form  of  order)  ;  Taylor  v.  Goentn  (1876),  1  Ch.  D. 
636,  642;  Merry  v.  Pownall,  [1898]  1  Oh.  306;  Ideal  Bedding  Co.,  Ltd.  v. 
Holland,  [1907]  2  Ch.  157. 

[i)  lUd. 

[h)  Stat.  (1571)  13  Eliz.  c.  5,  s.  2  (s.  3  in  statutes  at  large).  See  also  title 
Criminal  Law  and  Peocedure,  Vol.  IX.,  p.  704.  To  be  liable  to  the  penalty- 
it  seems  that  a  defendant  must  be  proved  not  only  to  have  been  a  party  or  privy  to 
the  fraudulent  alienation,  and  to  have  maintained  it,  but  also  to  have  been  a 
party  to  fraudulent  intent.  Otherwise  all  beneficiaries  under  and  trustees  of 
voluntary  settlements  coming  within  the  scope  of  the  statute  would  be  liable, 
although  innocent  of  the  fraud  (see  Jones  v.  Boulter  (1786),  1  Cox,  Eq.  Gas  288, 
295 ;  Doe  d.  Watson  v.  Boutledge  (1777),  2  Cowp.  705,  710 ;  Olliver  v.  King  (1856), 
8  De  Q-.  M.  &  G-.  110,  0.  A.,  per  Turner,  L.J.,  at  p.  117 ;  Lynch  v.  Oopiviqer 
(1866),  14  W.  E.  863). 

{I)  Butcher  v.  Harrison  (1832),  4  B.  &  Ad.  129. 

(m)  Creiwell  and  Coke's  Case  (1577),  2  Leon.  8. 

{n)  Boulton  v.  Wiseman  (1614),  Noy,  105.  This  case  was  one  upon  the  corre- 
spending  section  of  the  stat.  (1584-5)  27  Eliz.  c.  4,  as  to  which  see  p.  94,  post ; 
but  the  principle  appears  to  apply  to  forfeitures  under  both  statutes. 

fo)  Stat.  (1571)  13  Eliz.  c.  5,  s.  2  (s.  3  in  statutes  at  large). 

{p)  Lynch  v.  Copinger,  supra;  and  see  Wood  v.  Dixie  (1845),  7  Q.  B.  892, 
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Although  the  right  to  set  aside  an  alienation  may  have  been  lost 
by  the  property  having  passed  into  the  hands  of  a  bond  fide  pur- 
chaser for  value,  the  parties  aggrieved  by  the  alienation  will  still  be 
able  to  exercise  the  remedy  conferred  by  the  penalty  clause  of  the 
statute  iq).  The  trustee  in  bankruptcy  of  the  fraudulent  grantor 
may  sue  for  the  penalty  as  being  a    party  grieved  "  (r). 

Proceedings  may  be  taken  against  an  offender  under  the  statute 
by  indictment,  and  that  before  any  civil  proceedings  to  recover  the 
penalty  have  been  takeii  (s). 


Part  II. — Conveyances  Impeachable  by 
Subsequent  Purchasers. 

Sect.  1. — Effect  of  the  Statute  27  Eliz.  c.  4,  and  of  the  Voluntary 
Conveyances  Act,  1893  ft). 

Effect  of  191.  By  the  statute  27  Eliz.  c.  4  all  conveyances  of  lands  or 

other  hereditaments  are  rendered  void,  as  against  subsequent  pur- 
chasers for  valuable  consideration  of  any  interest  in  the  same  lands  or 
other  hereditaments,  if  made  for  the  purpose  of  defrauding  such  subse- 
quent purchasers  (<z),  or  if  there  is  thereby  reserved  a  power  of 
revocation  to  the  grantor  at  his  pleasure,  and  such  power  has  not 
been  exercised  before  the  conveyance  to  such  subsequent  pur- 
chasers (b).  Conveyances  made  bond  fide  for  good  consideration 
are  expressly  excepted  from  the  operation  of  this  statute  (c). 

192.  Although  the  statute  27  Eliz.  c.  4  does  not  expressly  refer 
to  voluntary  conveyances,  the  courts  from  early  times  regarded  all 
voluntary  conveyances  as  such  as  within  its  scope  {d),  holding  that 
the  mere  fact  that  a  voluntary  grantor  subsequently  conveyed  the 
same  lands  to  a  purchaser  for  value  was  conclusive  proof  that  at 

{q)  Stat.  (1571)  13  Eliz.  c.  5,  s.  2  (s.  3  in  statutes  at  large).    See  p.  91,  ante, 
[r)  Butcher  v.  Harrison  (1832),  4  B.  &  Ad.  129. 
(s)  R.  V.  Smith  (1852),  6  Cox,  C.  0.  31. 
{t)  56  &  57  Yict.  c.  21. 

(a)  Stat.  (1584-5)  27  Eliz.  c.  4,  s.  1.  This  statute  was  made  perpetual  by  the 
stat.  (1597)  39  Eliz.  c.  18.  (The  corresponding  Irish  statute  is  stat.  (1634) 
10  Car.  1,  sess.  2,  c.  3).  It  would  appear  from  Upton  v.  Basset  (1595),  Cro.  Eliz. 
445  (see  also  1  Smith,  L.  0.,  11th  ed.,  p.  8),  that  the  stat.  (1584-5)  27  Eliz.  c.  4, 
extended  the  provisions  of  the  common  law  against  fraud.  In  that  case  it  was 
said  that  ' '  at  the  common  law  there  was  not  any  fraud  remedied  which  should 
defeat  an  after  purchase,  but  that  only  which  was  committed  to  defraud  a 
former  interest  "  [ihid.,  per  Yelveeton,  J.,  at  p.  445).  In  Cadogan  v.  Kmnett 
(1776),  2  Cowp.  432,  Lord  Manseield,  at  p.  434,  seems,  however,  to  have  been  of 
opinion  that  the  common  law  would  have  attained  the  same  results  as  those 
provided  for  by  the  stat.  (1584-5)  27  Eliz.  c.  4  without  the  assistance  of  the 
legislature. 

[h]  Stat.  (1584-5)  27  Eliz.  c.  4,  s.  4  (s.  5  in  statutes  at  large) ;  see  pp.  101> 
102.  post. 

(c)  Stat.  (1584-5)  27  Eliz.  c.  4,  s.  3  (s.  4  in  statutes  at  large). 

(d)  Bovy's  {Sir  Ralph)  Case  (1672),  1  Yent.  193;  and  see  Lord  Ellen- 
BoivouGH's  judgment  in  Doe  d.  Otley  v.  Manning  (1807),  9  East,  59,  at 
pp.  61 — 71,  and  the  cases  therein  cited. 
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the  time  of  making  the  voluntary  grant  he  intended  to  defraud 
the  person  who  might  purchase  subsequently  (e).  These  decisions, 
therefore,  left  it  open  to  a  voluntary  grantor  to  defeat  his  own  grant 
at  any  subsequent  time,  however  honestly  the  grant  might  have 
been  made  originally,  and  no  voluntary  grantee,  however  strong 
the  moral  obligation  imposed  on  his  grantor  to  support  his  grant 
might  be,  had  any  security  of  tenure  during  the  life  of  the  latter  (/). 

To  remove  this  anomaly  the  Voluntary  Conveyances  Act,  1898  (^), 
provided  that  no  purchase  for  value  made  after  the  passing  of  that 
Act  (h)  should  defeat  a  prior  voluntary  conveyance  of  the  same 
lands  or  hereditaments  if  in  fact  such  voluntary  conveyance  had 
been  made  bond  fide  and  without  any  fraudulent  intent  {i). 

The  Voluntary  Conveyances  Act,  1893,  does  not  repeal  the 
statute  27  Eliz.  c.  4,  but  merely  clears  away  the  judicial  interpreta- 
tions which  would  appear  to  have  gone  far  beyond  the  construction 
that  would  naturally  be  placed  upon  the  terms  of  the  earlier 
statute  0')  :  further,  the  above  provisions  as  to  conveyances  reserving 
a  power  of  revocation  {k)  remain  unaffected. 

The  joint  effect  of  both  statutes  is  as  follows : — (1)  A  conveyance 
made  with  an  actual  intent  to  defraud  subsequent  purchasers  is  void 
as  against  them ;  (2)  a  grant  in  which  a  power  of  revocation  is 
reserved  cannot  stand  as  against  a  subsequent  purchaser,  although 
the  power  of  revocation  has  not  in  fact  been  exercised  by  the 
grantor;  (3)  a  subsequent  purchaser  whose  title  dates  prior  to 
30th  June,  1893,  and  persons  claiming  through  him,  have  the  same 
superiority  of  title  over  prior  voluntary  grantees  as  they  had  under 
the  old  decisions,  which  included  all  voluntary  conveyances  within 
the  scope  of  the  statute  27  Eliz.  c.  4  ;  (4)  a  subsequent  purchaser 
for  value  whose  title  dates  after  29th  June,  1893,  has  no  superiority 
of  title  over  a  precedent  voluntary  grant  if  such  voluntary  grant  was 
made  bond  fide  and  without  fraudulent  intent  {I). 


Sect.  1. 
Effect  of 
the  Statute 
27  Eliz.  c.  4 
etc. 


Voluntary 
Conveyances 
Act,  1893. 


Joint  effect  of 
the  two 
statutes. 


(e)  See  Re  Barker's  Estate,  Jones  v.  Bygott,  Bygott  v.  Hillard  (1875),  44  L.  J.  (CH.) 
487,  per  Jessel,  M.E.,  at  p.  489  :  The  doctrine  being  that  however  honest  as 
this  (grant)  was— for  in  truth  it  was  an  attempt  to  repair  the  consequences  of  a 
dishonest  act  by  the  person  who  had  committed  it — yet  in  contemplation  of  law 
the  person  who  has  executed  the  voluntary  deed  and  at  any  time  after  conveys 
away  the  estate,  although  he  gives  notice  to  the  purchaser  of  the  voluntary 
deed,  is  presumed  to  have  had  in  his  mind  at  the  time  of  executing  the  voluntary 
deed  a  fraudulent  intent,  that  is  an  intent  to  cheat  the  purchaser  who  bought 
the  estate  afterwards,  with  notice  of  the  voluntary  deed  and  of  the  whole  trans- 
action." And  see  Townshend  {Lord)  v.  Windham  (1750),  2  Yes.  Sen.  1,  per  Lord 
Hardwicke,  L.C,  at  p.  10. 

(/)  See  pp.  100,  101,  post,  as  to  the  effect  of  subsequent  conveyances  by 
any  person  other  than  the  voluntary  grantor. 

[g)  56  &  57  Yict.  c.  21. 

{h)  29th  June,  1893. 

[i)  As  to  stamp  duties  on  voluntary  dispositions,  see  Finance  (1909-10)  Act, 
1910  (10  Edw.  7,  c.  8),  s.  74;  and  titles  Eevenue;  Settlements. 

{j)  Doe  d.  Otley  v.  Manning  (1807),  9  East,  59,  per  Lord  Ellenboeough,  C.J., 
at  pp.  65 — 70  ;  Re  Barker's  Estate,  Jones  v.  Bygott,  Bygott  v.  Hillard,  supra. 

{k)  I.e.,  stat.  (1584-5)  27  Eliz.  c.  4,  s.4  (s.  5  in  statutes  at  large).  See  pp.  101, 
102,  post 

{I)  It  will  be  noticed  that  the  Voluntary  Conveyances  Act,  1893  (56  &  57  Yict. 
c.  21),  does  not  affect  titles  depending  upon  conveyances  for  valuable  con- 
sideration made  subsequently  to  voluntary  conveyances  of  the  same  lands,  but 
before  the  passing  of  that  Act.    This  fact  renders  a  knowledge  of  the  law  as  it 
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Sect.  1. 
Effect  of 
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27  Eliz.  c.  4 
etc. 

Property 

within 

27  Eliz.  c.  4. 

Penalties. 


Conveyances 
with  actual 
intent  to 
defraud. 


193.  The  statute  27  Eliz.  c.  4  applies  to  conveyances  of  all 
interests  in  land,  whether  legal  or  equitable  (m),  including  copy- 
holds (ti),  leaseholds  (o),  rentcharges  (p),  and  advowsons(^),  but 
grants  of  personal  property  other  than  leaseholds  are  not 
affected  (r). 

194.  The  statute  further  imposes  a  forfeiture  of  one  year's  value 
of  the  lands  fraudulently  alienated  or  charged,  and  a  punishment 
of  half  a  year's  imprisonment,  upon  all  parties  to  or  persons  privy  to 
any  alienation  within  the  mischief  of  the  statute,  who  shall  main- 
tain it  against  a  purchaser  or  persons  claiming  under  him;  one 
half  of  the  penalty  being  payable  to  the  Crown,  and  the  other  half 
to  the  persons  aggrieved  by  the  alienation  (s). 

Sect.  2. — Fraudulent  Intent  and  Proof  thereof. 
Sub-Sect.  1.— Since  29th  June,  1893. 

195.  A  purchaser  whose  title  dates  subsequently  to  29th  June, 
1893,. can  avoid  a  prior  conveyance  of  the  lands  sold  to  him  only 
when  such  conveyance  was  executed  with  an  actual  intent  to 
defraud  a  subsequent  purchaser  (t) . 

The  question  of  the  presence  or  absence  of  actual  fraud  is  one  of 
fact,  to  be  determined  having  regard  to  the  circumstances  sur- 
rounding the  execution  of  each  conveyance  sought  to  be 
impeached  (a).    The  fact  that  the  grantor  remained   in  the 

stood  before  1893  of  importance  in  the  investigation  of  titles,  but  it  has  not 
been  thought  necessary  in  the  circumstances  to  cite  all  the  cases  relating  to 
that  law. 

(to)  Barton  v.  Vanheythuysen,  Stone  v.  Vanheythuysen  (1853),  11  Hare,  126. 
Where  a  person  contracts  to  purchase  an  estate  in  lands,  but  directs  the  con- 
veyance to  be  made  to  a  third  party,  and  subsequently  conveys  the  property 
away  for  valuable  consideration,  he  has  acquired  by  his  contract  with  his 
vendor  an  equitable  interest  in  the  lands,  and  the  subsequent  purchaser  from 
him  can  defeat  the  conveyance  made  to  the  third  party  at  his  direction. 

(w)  Doe  d.  Tunstill  v.  Bottriell  (1833),  5  B.  &  Ad.  131  ;  Currie  v.  iVmc?(1836), 
1  My.  &  Or.  17;  contrast  Mathews  v.  Feaver  (1Y86),  1  Cox,  Eq.  Cas.  278.  As  to 
copyholds,  generally,  see  title  Copyholds,  Vol.  YIII.,  p.  1. 

(o)  Goodright  d.  Humphreys  v.  Moses  (1775),  2  Wm.  Bl.  1019,  unless  the 
assignee  incurs  liability  by  reason  of  the  assignment ;  see  p.  96,  post.  As  to 
leaseholds,  generally,  see  title  Landlord  and  Tenant. 

[p)  Oarth  V.  Ersfeild  (1616),  J.  Bridg.  22.  As  to  rentcharges,  generally,  see 
title  Eentoharges  and  Annuities. 

[q)  Hill  V.  Exeter  {Bishop)  (1809),  2  Taunt.  69.  As  to  advowsons,  generally, 
see  title  Ecclesiastical  Law,  Vol.  XL,  pp.  564  et  seq. 

(r)  Jones  v.  Croucher  (1822),  1  Sim.  &  St.  315  ;  Halifax  Joint  Stock  BanJdng 
Co.  V.  OledhiU,  [1891]  1  Ch.  31,  37. 

(s)  Stat.  (1584-5)  27  Eliz.  c.  4,  s.  2  (s.  3  in  statutes  at  large).  A  person  who 
was  a  party  or  privy  to  an  alienation  which  was  within  the  statute,  merely 
because  it  was  voluntary,  was  not  subject  to  the  penalty  or  punishment  (Doe  d. 
Watson  V.  Routledge  (1777),  2  Cowp.  705,  710;  see  also  Jones  v.  Boulter  (1786), 
1  Cox,  Eq.  Cas.  288,  295).  See  further,  on  this  section,  Boulton  v.  Wiseman 
(1614),  Noy,  105,  and  cases  on  the  corresponding  section  of  stat.  (1571)  13  Eliz. 
c.  5  ;  see  also  p.  91,  ante. 

{t)  Voluntary  Conveyances  Act,  1893  (56  &  57  Vict.  c.  21) ;  see  p.  93,  ante. 
As  to  proof  and  investigation  of  title  on  sale  of  land,  generally,  see  title  Sale 
of  Land. 

(a)  Lloyd  v.  Attwood,  Attwood  v.  Llo7jd  (1859),  3  De  G.  &  J.  614,  654  C.  A.  ; 
and  see  Be  Holland,  Gregg  v.  Holland,  [1902J  2  Ch.  360,  C.  A. 
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possession  of  the  lands  conveyed  (5),  or  of  the  title  deeds  (c),  con- 
trary to  the  purport  of  the  grant,  or  that  the  grant  was  never 
communicated  to  the^grantee  (d),  or  was  otherwise  made  in  a  secret 
manner  (e),  raises  a  prima  facie  case  of  fraud.  If  a  settlor,  having 
reserved  to  himself  a  beneficial  interest  by  his  settlement,  provides 
by  a  separate  deed  that  that  interest  shall  determine  on  any  aliena- 
tion by  him,  and  that  thereupon  a  new  interest  shall  be  limited  for 
his  benefit,  the  transaction  cannot  be  other  than  fraudulent  (/). 

The  fact  that  the  subsequent  purchaser  has  had  notice  of  the 
prior  conveyance  does  not  preclude  him  from  avoiding  it  (g) , 


Sect.  2. 
Fraudulent 
Intent  and 
Proof 

thereof. 


Effect  of 
notice. 


Sub-Sect.  2.— Before  30th  June,  1893. 

196.  As  against  a  purchaser  whose  title  dates  prior  to  30th  June, 
1893,  all  voluntary  conveyances  of  the  same  lands  previously  made 
by  his  vendor  are,  with  the  exception  of  conveyances  for  the  benefit 
of  charities  (/^),  but  not  excepting  conveyances  made  to  the  Crown  (i), 
void,  though  apart  from  the  fact  that  they  were  voluntary  there 
may  have  been  no  suspicion  of  fraud  attending  their  creation  (k). 

To  support  a  conveyance  against  such  a  purchaser  there  must 
be  some  valuable  consideration,  and  the  fact  that  it  was  made  in 
pursuance  of  a  moral  obligation,  as,  for  instance,  for  the  purpose  of 
providing  for  the  wife  and  children  of  the  grantor,  will  not  avail  (Q. 

The  smallest  quantum  of  consideration  is,  however,  deemed 
sufficient  to  take  the  prior  conveyance  out  of  the  scope  of  the 


Intent 
presumed 
because 
voluntary. 


Valuable 
consideration 
necessary  to 
support 
conveyance. 

What  is 
sufficient. 


(&)  BurrcVs  Case  (1608),  6  Co.  Rep.  12  ;  Smith  v.  Felloivs  (1Y40),  2  Atk. 
61. 

(c)  Perry-Herrich  v.  Attwood  (1858),  2  De  Q-.  &  J.  21  j  Lloyd  v.  Attwood, 
Attwood  V.  Lloyd  (1859),  3  De  G.  &  J.  614,  654. 
{d)  Cracknall  v.  Janson  (1879),  11  Oh.  D.  1. 

(e)  BurreVs  Case,  suprct ;  but  see  Colvile  v.  Parher  (1607),  Ore.  Jac.  158; 
Griffin  V.  Stanhope  (1617),  Oro.  Jac.  454;  Prodgers  v.  Langham  (1663),  1  Sid. 
133  ;  Preston's  note  to  Sheppard's  Touchstone,  p.  64  :  Concealment  and 
secrecy  are  only  evidence  of  fraud,  and  therefore  the  presumption  arising  from 
such  evidence  may  be  rebutted  by  proving  that  the  deed  was  made  hond  Jide, 
and  on  good"  {i.e.,  valuable)  "consideration." 

(/)  Phipps  v.  Ennismore  (Lord)  (1829),  4  Euss.  131 ;  see  Knight  v.  Browne 
(1861),  7  Jur.  (n.  s.)  894. 

{g)  Gooch's  Case  (1590),  5  Co.  Eep.  60  a.  The  prior  conveyance  is  avoided,  ah 
initio,  by  the  stat.  (1584-5)  27  Eliz.  c.  4,  and  therefore  notice  to  the  subsequent 
purchaser  is  immaterial,  the  maxim  '^non  decipitur  qui  scit  se  decipi  "  having  no 
application. 

{h)  Ramsay  v.  Gilchrist,  [1892]  A.  0.  412,  P.  C,  per  Lord  Selborne,  L.C.,  at 
p.  415  :  "  The  presumption  is  that  a  gift  to  a  charity  is  charitable  and  not 
fraudulent,  and  therefore  prima  facie  not  to  be  treated  as  covinous  " — within 
the  meaning  of  the  statute  ;  see  also  Newcastle-upon-Tyne  Corporation  v.  A.-G. 
(1845),  12  01.  &  Fin.  402,  H.  L. 

(i)  Magdalen  College,  Cambridge,  Case  (1615),  11  Co.  Rep.  66  b,  74  a,  b. 

(k)  See  the  cases  cited  in  Lord  Ellenborough's  judgment  in  Doe  d.  Otley 
V.  Manning  (1807),  9  East,  59;  Buckle  v.  Mitchell  (1812),  18  Yes.  100;  darker. 
Wright  (1861),  6  H.  &  N.  849,  875,  Ex.  Oh. ;  Be  Barker's  Estate,  Jones  v.  Bygott, 
Bygott  V.  Eillard  (1875),  44  L.  J.  (ch.)  487  ;  Godfrey  v.  Poole  (1888),  13'App. 
Cas.  497,  504,  P.  0.    See,  as  to  actual  fraudulent  intent,  p.  94,  ante. 

(/)  Goodright  d.  Humphreys  v.  Moses  (1775),  2  Wm.  Bl.  1019  ;  Chapman  d. 
Staverton  v.  Emery  (1775),  1  Cowp.  278  ;  Doe  d.  Otley  v.  Manning,  supra  ; 
Clarke  v.  Wright  (1861),  6  H.  &  N.  849,  860,  Ex.  Ch. ;  Dolphin  v.  Ayiivard 
(1870),  L.  R.  4  H.  L.  486,  499 ;  and  see  Stiles  v.  A.-G.  (1740),  2  Atk.  152. 
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statute  (m).  Thus  a  settlement  of  leaseholds  is  not  voluntary  for 
the  purposes  of  the  statute  27  Eliz.  c.  4  if  the  grantee  thereunder 
incurs  any  liability  in  respect  of  the  payment  of  rent  or  of  the 
covenants  to  be  performed  on  the  part  of  the  lessee  (n).  If, 
however,  the  leaseholds  are  settled  by  way  of  sub-demise,  and  the 
settlor  remains  liable  for  payment  of  the  rent  and  performance 
of  the  covenants,  the  settlement  will  be  voluntary  (o) ;  and  if 
freeholds  and  leaseholds  are  conveyed  by  the  same  deed,  the 
liability  in  respect  of  the  leaseholds  would  probably  not  be  deemed 
a  sufficient  consideration  to  support  the  conveyance  of  the  free- 
holds A  covenant  by  a  beneficiary  under  a  settlement  to 
indemnify  the  grantor  from  liability  in  respect  of  mortgages  of  the 
settled  property  may  be  a  sufficient  consideration  (q).  So,  also,  is 
the  loan  of  a  sum  of  money  trifling  in  comparison  with  the  value 
of  the  property  conveyed  (r), 

A  settlement  made  by  a  husband  and  wife  of  property  in  which 
they  both  have  interests  of  some  kind — as,  for  instance,  when  a 
husband  has  an  interest  in  right  of  his  wife  (s),  or  the  wife  an  equity 
to  a  settlement  of  property  taken  by  the  husband  {t) — is  regarded  as 
the  outcome  of  a  bargain  and  therefore  not  as  a  voluntary  conveyance. 
Where,  however,  property  stands  settled  upon  a  married  woman 
to  her  separate  use,  so  that  her  husband's  sole  interest  therein 
is  the  expectancy  of  a  tenancy  by  the  curtesy  in  the  event  of  her 
dying  intestate  during  his  life  and  without  having  previously  parted 
with  the  property,  a  resettlement  by  the  husband  and  wife  conferring 
a  greater  interest  upon  the  husband  is  a  voluntary  conveyance  (u). 

Where  the  grantee  under  a  conveyance,  otherwise  voluntary,  cove- 
nants to  carry  out  some  improvement  on  the  estate  conveyed,  and  the 

(m)  Bayspoole  v.  Collins  (1871),  6  Ch.  App.  228. 

[n)  Price  v.  Jenkins  (1877),  5  Oh.  D.  619,  0.  A. ;  BeDoUe,  Ex  parte  BoUe  (1878), 
26  W.  E.  407 ;  Re  Lulham,  Brinton  v.  Lulham  (1884),  32  W.  E.  1013 ;  Harris  v. 
TuU  (1889),  42  Ch.  D.  79.  In  Lee  v.  Mathews  (1880),  6  L.  E.  Ir.  530,  0.  A.,  the 
Court  of  Appeal  in  Ireland  dissented  from  the  principle  laid  down  in  Price  v. 
Jenkins,  supra,  that  a  settlement  of  leaseholds  must  necessarily  be  one  for 
value,  and  held  that  in  each  case  the  court  has  to  inquire  whether  the  trans- 
action is  one  of  bargain  involving  mutual  considerations,  or  a  gift  involving 
merely  bounty  from  one  party  to  the  other  ;  and  see  Gardiner  v.  Gardiner 
(1861),  12  I.  0.  L.  E.  565.  The  principle  of  Price  v.  Jenkins,  supra,  has  been 
confined  strictly  to  cases  under  the  stat.  (1584-5)  27  Eliz.  c.  4,  the  courts 
refusing  to  extend  it  to  cases  under  the  stat.  (1571)  13  Eliz.  c.  5 ;  see  Be  Bidler, 
Bidler  v.  Bidler  (1882),  22  Ch.  D.  74,  C.  A. ;  Be  Pumfrey,  Ex  parte  Hillman 
(1879),  10  Ch.  D.  622,  C.  A. ;  and  p.  81,  ante. 

(o)  Shurmur  v.  Sedgwick,  Crossfield  v.  Shurmur  (1883),  24  Oh.  D.  597. 

Ip)  Be  Marsh  and  Granville  (Earl)  (1883),  24  Ch.  D.  11,  0.  A., per  BowEN,  L.J., 
at  p.  25. 

{q)  Townend  v.  Toker  (1866),  1  Ch.  App.  446;  compare  Persse  y.Persse  (1840), 
7  01.  &  Ein.  279,  317,  318,  H.  L.,  where  part  of  the  consideration  was  a 
liability  incurred  which  was  afterwards  discharged. 

(r)  Bayspoole  v.  Collins,  supra. 

(s)  Hewison  v.  Negus  (1853),  16  Beav.  594;  Teasdale  y.  Braithwaite  (1816), 
4  Ch.  D.  85,  90 ;  affirmed  (1877),  5  Ch.  D.  630,  0.  A.  ;  Be  Foster  and  Lister 
(1877),  6  Oh.  D.  87  ;  see  also  Schreiher  v.  Binkel  (1886),  54  L.  T.  911,  0.  A. 

{t)  Be  Home,  Ex  parte  Home  (1885),  54  L.  T.  301 ;  and  see  Ashe  v.  Lowe 
(1833),  Hayes  &  Jo.  287;  for  cases  as  to  resettlements,  see  Doe  d.  Baverstock  v. 
Bol/e  (1838),  8  Ad.  &  El.  650;  Tarleton  v.  Liddell  (1851),  17  Q.  B.  390. 

{u)  Shurmur  v.  Sedgwick,  Crossfield  v.  Shurmur,  supra. 
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covenant  is  of  such  a  nature  that  a  breach  thereof  would  not  entitle     ^^ct.  2. 
the  grantor  to  damages,  and  there  is  no  provision  for  the  avoidance  Fraudulent 
of  the  grant  on  the  grantee's  failure  to  perform  the  covenant,  the    Intent  and 
covenant  does  not  constitute  a  sufficient  consideration  to  take  the 
conveyance  out  of  the  operation  of  the  statute  (a);  but  the  sur-  tne^^oi- 
render  of  a  claim  to  an  interest  in  an  estate,  although  discovered 
subsequently  to  have  been  unfounded,  is  sufficient  consideration 
for  a  settlement  of  the  estate  by  which  an  interest  is  limited  to  the 
claimant  (&).    The  surrender  of  a  prior  voluntary  bond  is  valuable 
consideration  for  a  second  bond  given  to  the  obligee  of  the  first  (c); 
and  a  grant  to  secure  money  already  due,  if  made  in  pursuance  of 
an  agreement  by  the  grantee  to  give  time  for  the  repayment  of  the 
debt,  or  if  it  is  made  in  circumstances  from  which  an  implied  request 
for  forbearance  for  a  time  can  be  inferred  and  forbearance  is  in  fact 
given,  is  one  for  valuable  consideration  {d).    If,  however,  further 
security  is  given  by  the  grantor  without  communication  with  the 
grantee,  the  grant  is  purely  voluntary  (e) . 

A  subsequent  failure  of  what  was  at  the  date  of  the  conveyance  a 
good  consideration  will  not  cause  avoidance  (/) ;  and  a  conveyance 
voluntary  in  its  inception  may  become  valid  by  force  of  subsequent 
events  (g),  but  not  as  against  a  purchaser  for  value  from  the  grantor 
before  those  events  (/^). 

It  is  not  necessary  that  the  consideration  should  appear  on  the 
face  of  the  instrument,  as  consideration,  so  long  as  it  is  not  incon- 
sistent with  the  terms  of  the  instrument,  may  be  proved  by  parol 
evidence  (i) . 

Sect.  3. — Purchasers  who  may  impeach, 

197.  To  obtain  the  benefit  of  the  statute  27  Eliz.  c.  4  a  purchaser  Subsequent 
must  give  valuable  consideration  (/(;),and  the  transaction  as  between  P^^'chasers. 


E  ffect  of 

subsequent 

events. 


Proof  of 
consideration, 


(a)  Bosher  v.  Williams  (1875),  L.  E.  20  Eq.  210. 
(&)  Heap  V.  Tonge  (1851),  9  Hare,  90. 

(c)  IJx  parte  Berru  (1812),  19  Yes.  218 ;  and  see  Gilham  v.  Locke  (1804),  0 
Ves.  612. 

{d)  Stiles  V.  A.-a.  (1794),  2  Atk.  152;  Alliance  Bank  v.  Broom  {1864:),  2 
Drew.  &  Sm.  289;  Fullerton  v.  Provincial  Bank  of  Ireland,  [1903]  A.  C.  309, 
per  Lord  Maci^aghten,  at  p.  313. 

(e)  Re  Barker's  Estate,  Jones  v.  Bygott,  Bygott  v.  Hellard  (1875),  44  L,  J.  (CH.) 
487  ;  Cracknall  v.  Janson  (1879),  11  Ch.  D.  1,  C.  A. ;  and  see  Wigan  v.  English 
and  Scottish  Laiu  Life  Assurance  Association,  [1909]  1  Ch.  291  ;  and  compare 
p.  82,  ante.  Eor  other  examples  of  cases  in  which  there  was  held  to  have  been 
sufficient  consideration  to  make  stat.  (1584-5)  27  Eliz.  c.  4  not  applicable,  see 
Carter  v.  Hind  (1853),  2  W.  E.  27;  Atkinson  v.  Smith  (1858),  28  L.  J.  (CH.)  2; 
Ward  V.  Shallet  (1750),  2  Yes.  Sen.  16;  Wakefield  v.  Gibbon  {1851),  1  Giff.  401. 
•  As  to  what  persons  will  be  within  the  consideration  of  marriage,  see  Be  Mestre 
V.  West,  [1891]  A.  C.  264,  P.  0. 

(/)  Paget  v.  Paget  (1882),  9  L.  E.  Ir.  128. 

•(^r)  Prodgers  v.  Langham  (1663),  1  Sid.  133;  Clarke  v.  Willott  (1872),  L.  E.  7 
Exch.  313,  317,    See,  further,  p.  101,  post. 

(h)  0' Donovan  v.  Rogers  (1858),  7  I.  Ch.  E.  496,  0.  A. 

[i)  Gale  v.  Williamson  (1841),  8  M.  &  W.  405 ;  Pott  v.  Todhunter  (1845),  2 
Coll.  76 ;  LeifchiWs  Case  (1865),  L.  E.  1  Eq.  231 ;  Townend  v.  Toker  (1866),  1 
Ch.  App.  446,  459  ;  Bayspoole  v.  Collins  (1871),  6  Ch.  App.  228,  233  ;  Re  Holland, 
Gregg  v.  Holland,  [1902]  2  Ch.  360,  388,  C.  A.  See  also  title  Deeds  and 
Other  Instruments,  YoL  X.,  p.  446. 

{k)  Stat.  (1584-5)  27  EHz.  c.  4  uses  the  words  "for  money  or  other  good 
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Sect.  3. 

Purchasers 
who  may 
impeach. 

Form  of 

subsequent 

purchases. 


Purchaser 
i'rou)  persoLs 
other  than 
the  original 
^■j'antor. 


him  and  his  vendor  must  be  bond  fide  and  not  a  mere  colourable 
contrivance  to  set  aside  a  former  voluntary  grant,  as,  for  instance,  a 
purchase  of  the  lands  at  a  tenth  of  the  true  value  (I).  .  ■ 

It  is  immaterial  what  form  the  subsequent  purchase  takes. 
Lessees  are  expressly  mentioned  in  the  statute  (m) ;  and  mortgagees, 
whether  legal  (n)  or  equitable  (o),  and  beneficiaries  under  a  marriage 
settlement  (jp),  have  the  same  rights  as  purchasers  in  the  com- 
mercial meaning  of  the  word.  A  subsequent  judgment  creditor  of 
the  grantor  is  not,  however,  a  subsequent  purchaser,  nor  was  he 
so  even  when  under  the  provisions  of  the  Judgments  Act,  1838  (^), 
a  judgment  operated  as  an  immediate  charge  on  lands  (7-) ;  nor  is  a 
husband  who  married  under  the  law  prior  to  the  Married  Women's 
Property  Acts  (s),  and  so  acquired  an  estate  in  his  wife's  lands  (t). 

198.  A  prior  conveyance  made  with  an  actual  fraudulent  intent, 
or  fraudulently  kept  on  foot,  is  void  as  against  a  subsequent 
purchaser,  whether  from  the  grantor  of  the  prior  conveyance 
or  from  a  person  deriving  title  through  him  (a).  If,  however,  the 
prior  conveyance  is  deemed  fraudulent  merely  because  voluntary,  a 
subsequent  purchaser  who  purchased  before  1893  can  take  the 
benefit  of  the  statute  27  Eliz.  c.  4  only  if  he  purchases  from  the  prior 


consideration,"  but  good  consideration  "  in  this  passage  means  valuable  con- 
sideration ;  see  Newstead  v.  Searles  (1737),  1  Atk.  265,  267  ;  Doe  d.  Otley  y .  Man- 
ning (1807),  9  East,  59,  69  ;  see  also  note  {h),  p.  81,  ante  ;  see,  contra,  Banbury's 
[Lord)  Case  (1676),  Ereem.  (CH.)  8.  A  prior  voluntary  conveyance  cannot  be 
affected  by  a  subsequent  voluntary  conveyance  (see  p.  100,  post),  and  where  the 
prior  conveyance  was  made  with  an  actual  fraudulent  intent  it  cannot  be  avoided 
by  a  volunteer  {Upton  v.  Basset  (1595),  Cro.  Eliz.  445 ;  Shep.  Touch.  65). 

(l)  Upton  Y.  Basset,  supra ;  Doe  d.  Watson  v.  Boutledge  {1111),  2  Cowp.  705^ 
712  ;  Doe  d.  Parry  v.  James  (1812),  16  East,  212;  Metcalfe  v.  Pulvertoff 
(1813),  1  Yes.  &  B.  180  ;  and  see  Roberts  v.  Williams  (1844),  4  Hare,  129.  A 
purchaser  who  has  in  this  manner  attempted  to  defeat  a  prior  voluntary 
conveyance  will  not  be  entitled  to  a  charge  on  the  lands  purported  to  have 
been  conveyed  to  him  for  the  inadequate  consideration  he  has  paid ;  see  Doe  d. 
Watson  V.  Boutledge,  supra. 

{m)  Stat.  (1584-5)  27  Eliz.  c.  4,  s.  1 ;  and  see  Cross  v.  Faustenditch  (1607)^ 
Cro.  Jac.  180 ;  Goodright  d.  Humphreys  v.  Moses  (1775),  2  Wm.  Bl.  1019  ;  see  also 
Keech  d.  Warne  v.  Hall  (1778),  1  Doug.  (k.  b.)  21,  22 ;  Moore  v.  Crofton  (1845), 
3  Jo.  &  Lat.  438. 

{n)  Doe  d.  Richards  v.  Lewis  (1852),  11  0.  B.  1035  ;  Dolphiny.  Aylward  (1870), 
L.  E.  4  H.  L.  486  ;  Cracknall  v.  Janson  (1879),  11  Oh.  D.  1,  C.  A.  ^  An  admission 
by  the  grantor  as  to  the  advance  of  money  is  not  sufficient  evidence  to  avoid 
a  prior  settlement  {Doe  d.  Sweetland  v.  Wehher  (1834),  1  Ad.  &  Eh  733). 

(0)  Lister  V.  Turner  (1846),  5  Hare,  281 ;  and  see  BucJde  v.  Mitchell  (1812),  18 
Yes.  100. 

(p)  Doe  d.  Watson  v.  Boutledge,  supra. 

{q)  1  &  2  Yict.  c.  110,  s.  13 ;  see  titles  Execution,  Yol.  XIY.,  p.  70;  Judg- 
ments AND  Orders. 

(r)  Hvans  v.  Evans  (1852),  2  1.  Ch.  E.  242  ;  Beavan  v.  Oxfoi^d  {Earl)  (1856),  & 
I)e  G.  M.  &  a  507  ;  Be?iham  v.  Keane  (1861),  31  L.  J.  (CH.)  129,  132,  C.  A.-; 
Dolphin  V.  Aylward,  supra;  Godfrey  v.  Poole  (1888),  13  App.  Oas.  497,  P.  0. 

(s)  Married  Women's  Property  Act,  1870  (33  &  34  Yict.  c.  93),  s.  8 ;  Married 
Women's  Property  Act,  1882  (45  &  46  Yict.  c.  75),  s.  1.  As  'to  judgments 
operating  as  a  charge  on  lands,  see  titles  Execution,  Yol.  XIV.,  p.  70 ; 
Judgments  and  Orders. 

{t)  Doe  d.  Richards  v.  Leivis,  supra. 

{a)  BurreVs  Case  (1607),  6  Co.  Eep.  72  a  ;  and  see  Leivis  v.  Rees  (1856),  3 
K.  &  J.  132,  141 ;  t^iigden,  Yendors  and  Purchasers,  14th  ed.,  713. 
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grantor  himself.   In  any  other  case  the  presumption  of  a  fraudulent     Sect.  3. 
intent  does  not  arise,  as  the  acts  of  the  subsequent  grantor  cannot  Purchasers 
be  evidence  of  the  intent  of  the  prior  grantor  (6).    A  voluntary    who  may 
grantee  is,  therefore,  secure  against  a  purchaser  from  the  heir  (c), 
devisee  (d),  or  subsequent  voluntary  grantee  (e)  of  his  grantor. 

A  change  in  the  status  of  the  grantor  between  the  date  of  the  volan-  Change  in 
tary  grant  and  that  of  the  subsequent  purchase  will  not  prevent  the  gj.^^^^toi^^^ 
presumption  being  raised,  as,  for  instance,  when  a  married  woman  ^ 
made  a  voluntary  settlement  during  coverture  and  sold  the  same 
property  after  her  husband's  death  (/). 

A  general  power  of  attorney  to  sell  the  lands  of  the  grantor  not  Devoiutiom 
expressly  extending  to  the  lands  comprised  in  a  prior  voluntary  ^^^y^j^^ 
settlement  did  not  authorise  the  attorney  to  defeat  such  a  settle- 
ment by  a  subsequent  sale  (^)  ;  and  a  prior  voluntary  conveyance 
is  good  as  against  a  trustee  of  a  creditor's  trust  deed  to  whom  the 
voluntary  grantor  covenanted  to  convey  all  his  real  estate  (h), 
A  trustee  in  bankruptcy  had  the  same  powers  as  the  bankrupt 
would  have  had  to  defeat  a  prior  voluntary  conveyance,  although 
such  a  conveyance  is  not  void  under  either  the  Bankruptcy  Acts  (?'),. 
or  under  the  statute  13  Eliz.  c.  5  (k) ;  but  this  power  could  only 
be  exercised  with  the  permission  of  the  court  (I). 

199.  It  is  immaterial  whether  the  subsequent  purchaser  had  or  Notice  of 
had  not  notice  of  the  prior  voluntary  conveyance  before  the  comple-  P^'^^^  giaut... 
tion  of  his  purchase,  or  whether  the  interest  he  purchased  was  legal  or 
equitable  (m),  for  the  prior  voluntary  conveyance  is  void  as  against 
him  under  the  statute,  and  not  by  any  rule  of  equity  (n) ;  and  so 
far  has  this  principle  been  carried,  that  even  where  the  subsequent 


(6)  Doe  d.  Newman  v.  Rusham  (1852),  17  Q.  B.  723,  724 ;  and  see  Godfrey  v. 
Poole  (1888),  13  App.  Cas,  497,  o().4.  It  is  for  this  reason  that  the  Voluntary 
Conveyances  Act,  1893  (56  &  57  Yict.  c.  21),  s.  3,  refers  to  subsequent  dispositions 
by  the  author  of  the  voluntary  conveyance.  As  to  the  presumption  of  fraudu- 
lent intent,  see  pp.  92,  94,  95,  ante. 

(c)  Parker  v.  Carter  (1844),  4  Hare,  400,  410 ;  Lewis  v.  Bees  (1856),  3  K.  &  J.. 
132,  141,  151. 

{d)  Doe  d.  Newman  v.  BusJiam,  supra. 

(e)  Newport's  {Andrew)  Case  (1694),  Skin.  423;  Burg's  (Lady)  Case  (1600), 
Moore  (k.  b.),  602;  Ashley  v.  Ashley  {IS29),  3  Sim^  149;  Doe  d.  Newman  v. 
Busham,  supra,  at  p.  733,  overruling  Jones  d.  Mo^'/M  v.  Whittaker  (1841),. 
Long.  &  T.  141  ;  and  see  Prodgers  v.  Langham  (1663),  1  Sid.  133  ;  Qeorae  v. 
Milbanhe  (1803),  9  Ves.  190,  193;  Parr  v.  Eliason  (1800),  1  East,  92,*^  95  ; 
Johnson  v.  Legard  (1822),  Turn.  &  E.  281,  294;  Clarke  v.  Willott  (1872),  L.  E.  7 
Exch.  313.  See,  contra,  Doe  d.  Bothell  v.  Martyr  (1805),  1  Bos.  &  P.  (N.  K.) 
332 ;  Re  M'DonagKs  Estate  (1879),  3  L.  E.  Ir.  408. 

(/)  Goodright  d.  Humphreys  v.  Moses  (1775),  2  Wm.Bl.  1019. 

{g)  General  Meat  Supply  Association,  Ltd.  v.  Bouffler  (1879),  40  L.  T.  126. 

[h)  Cadell  v.  Bewley  (1867),  16  L.  T.  141  ;  but  see  Barton  v.  Vanheythm/sen, 
Stone  V.  Vanheythuy sen  {1853),  11  Hare,  126;  Butterfield  v.  Heath  (1852),  15 
Beav.  408. 

{i)  See  title  Bankiiuptcy  and  Insolvency,  Yol.  II.,  pp.  275—279. 

{k)  See  pp.  78  et  seq.,  ante. 

{I)  Re  Cross  (1870),  19  W.  E.  153. 

(m)  Buclde  v.  Mitchell  (1812),  18  Ves.  100,  110. 

(n)  Gooch's  Case  (1590),  5  Co.  Eep.  60  a,  b ;  Chapnv.m  d.  Staverton  v.  Emery 
(1775),  1  Cowp.  278,  280. 
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^  Sect.  3.     purchaser  was  himself  a  trustee  of  the  prior  vohmtary  conveyance 
Purchasers  his  purchase  gave  him  a  good  title  (o). 
who  may 

impeach.      Sect.  4. — Grantees  under  Conveyances  Voidable  merely  as  being 

Voluntary. 

200.  A  conveyance  coming  within  the  mischief  of  the  statute 
27  Eliz.  c.  4  merely  because  voluntary  is,  between  grantor  and 
grantee,  valid  and  binding  (_/:>).  It  is  also  good  as  against  volunteers 
claiming  under  a  subsequent  grant  from  the  same  grantor  (q)^ 
as  against  purchasers  for  value  from  such  subsequent  voluntary 
grantees  (r),  and  as  against  grantees  under  a  prior  grant  which  is  - 
voidable  in  equity  as  being  obtained  by  fraud  (s). 

The  voluntary  conveyance  could  be  avoided  only  by  a  subsequent 
grant  for  value  (t),  and  then  to  the  extent  of  the  interest  thereby 
created,  and  not  further  (a). 


(o)  Doe  d.  Tunstill  v.  Bottriell  (1833),  5  B.  &  Ad.  131 ;  and  see  Gurrie  v.  Nind 
(1836),  1  My.  &  Cr.  17. 

{p)  Pulvertoft  Y.  Fulvertoft  {1811),  18  Yes.  84;  Smith  v.  Garland  (1817),  2 
Mer.  123,  per  Sir  William  Geant,  at  p.  127  ;  GlarJce  v.  WiUoU  (1872),  L.  E.  7 
Exch.  313  ;  Paul  v.  Paul  (1882),  20  Ch.  D.  742,  C.  A. ;  Godfrey  v.  Poole  (1888), 
13  App.  Cas.  497,  P.  0. ;  Mallott  v.  Wilso7i,  [1903]  2  Oh.  494,  504. 

(q)  Clavering  v.  Claveriiig  (1705),  2  Yern.  473 ;  Doe  d.  Neiuman  v.  Rusham 
(1852),  17  Q.  B.  723;  Bcott  v.  Scott  (1854),  4  H.  L.  Cas.  1065;  and  see 
Mallott  V.  Wilson,  supra. 

(r)  See  cases  cited  in  note  (e),  p.  99,  ante. 

(s)  Dickinson  v.  Burrell,  Dickinson  {Ann)  v.  Burrell,  Stourton  y.  Burrell  (1866), 
L.  E.  1  Eq.  337.  The  court  will  set  such  a  voidable  conveyance  aside  at  the 
suit  of  volunteers,  even  where  the  grantor  refuses  to  join  in  the  action. 

{t)  Re  Walhampton  Estate  (1884),  26  Ch.  D.  391.  The  grantor  could  not  of 
himself  make  a  good  title  to  the  subsequent  purchaser,  and  therefore  the  courts 
refused  to  grant  him  specific  performance  of  the  contract  for  sale  unless  the 
purchaser  had  actually  accepted  his  title,  and  they  also  allowed  the  purchaser  to 
recover  back  the  deposit  paid  on  the  contract  being  executed;  see  Smith  v. 
Garland,  supra  ;  Johnson  v.  Legard  (1822),  Turn.  &  E.  281 ;  BuUerfield  v.  Heath 
(1852),  15  Beav.  408;  De  Hoqhton  v.  Money  (1866),  2  Ch.  App.  164;  Peter  v. 
Nicolls  (1871),  L.  E.  11  Eq.  391  ;  Rasher  v.  Williams  (1875),  L.  E.  20  Eq.  210 ; 
Re  Briggs  and  Spicer,  [1891]  2  Ch.  127,  134. 

(a)  Dolphin  v.  Aylward  (1870),  L.  E.  4  H.  L.  486,  ;9e?'Lord  Hatheeley,  L.C., 
at  pp.  499,  500  :  "  On  behalf  of  a  mortgagee  or  purchaser  the  statute  intervenes 
and  says  that  as  to  any  purchaser  the  deed  shall  be  invalidated  to  the  extent  of 
the  interest  of  that  purchaser.  It  leaves  all  those  who  were  interested  under 
the  voluntary  settlement  in  exactly  the  same  position  in  which  they  were 
originally  placed  when  the  settlement  was  executed,  except  that  they  are 
displaced  to  the  extent  to  which  the  mortgage  displaces  them"  ;  and  see 
Re  Walhampton  Estate,  supra,  at  p.  393. 

When  a  voluntary  conveyance  was  avoided  by  a  subsequent  sale  the  volun- 
tary grantees  had  no  claim  to  the  purchase-money :  their  remedy,  if  any,  was 
to  sue  on  the  covenants  for  title  contained  in  their  deed  ( Williamson  v.  Codrington 
(1750),  1  Yes.  Sen.  511,  515,  516;  Evelyn  y.  Templar  (1787),  2  Bro.  0.  0.  148  ; 
Pulvertoft  V.  Pulvertoft,  supra;  Daking  v.  Whimper  (1859),  26  Beav.  568; 
Toivnend  v.  Toker  (1866),  1  Ch.  App.  446;  see,  contra,  Leach  v.  Dene  (1640), 
reported  in  a  note  to  Toivnend  v.  Toker,  supra,  at  p.  461).  Where  an  equity  of 
redemption  was  settled,  a  sale  by  the  mortgagee  did  not  defeat  the  rights  under 
the  settlement  in  the  surplus  proceeds  of  sale  {Re  Walhampton  Estate,  supra). 
If,  however,  the  grantor  was  himself  a  trustee,  or  in  the  position  of  a  trustee, 
of  the  voluntary  conveyance,  at  the  time  of  the  subsequent  sale,  he  was 
accountable  on  the  ground  that  the  sale  was  a  breach  of  trust  {Harding  v. 
Howell  (1889),  14  App.  Cas.  307,  317,  P.  0.  Contrast  Doed.  Tunstill  v.  Bottriell, 
supra,    where   the   subsequent  purchaser  was  a  trustee   of  the  voluntary 
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201.  When  the  subsequent  conveyance  for  valuable  consideration      Sect.  4. 
is  a  mortgage,  the  voluntary  grantees  are  entitled  to  redeem  it  (b).  Grantees 
If  in  the  case  of  a  subsequent  mortgage  the  mortgage  debt  is   under  Con- 
secured  partly  on  the  property  comprised  in  the  voluntary  con-  veyances 
veyance,  and  partly  on  other  property  of  the  grantor,  the  mort- 

gagee  can  have  recourse  for  payment  of  his  debt  to  the  pro-  in  case  of 
perty  voluntarily  conveyed  only  when  the  other  property  has  been  subsequent 
exhausted  (c)  ;  and  where  a  grantor  has  died  after  having  mortgaged 
certain  property  comprised  in  his  previous  voluntary  conveyance, 
the  sum  secured  by  the  mortgage  is  to  be  paid  out  of  the  estate  of 
the  grantor  in  exoneration  of  the  property  voluntarily  conveyed  {d). 
On  the  other  hand,  voluntary  grantees  cannot  be  affected  injuriously 
by  an  application  of  the  doctrine  of  marshalling  as  between  sub- 
sequent mortgagees  whose  securities  comprise-other  property  besides 
the  property  voluntarily  conveyed  (e) ;  nor  can  a  subsequent  mort- 
gagee consolidate  a  mortgage  on  property  not  subject  to  the 
voluntary  conveyance  with  a  mortgage  on  property  so  subject  (/). 

202.  A  voluntary  grantee  might  have  acquired  an  indefeasible 
title  either  by  the  death  of  his  grantor  (g),  or  by  subsequently 
giving  valuable  consideration  (h).  So,  even  before  1893,  bond  fide 
purchasers  for  value  from  a  voluntary  grantee,  whether  taking  a 
legal  or  an  equitable  title,  and  whether  with  or  without  notice 
of  the  nature  of  the  grant  to  their  grantor,  had  priority  over 
subsequent  purchasers  for  value  from  the  original  grantor  (i). 

Sect.  5. — Effect  of  Reservation  of  a  Power  of  Revocation, 

203.  Any  conveyance  of  lands  or  other  hereditaments,  whether  27  Eiiz.  c.  4, 
voluntary  or  for  valuable  consideration  {k),  in  which  a  power  of  s.  4. 


Consideration 
given 

subsequently. 


conveyance).  The  voluntary  grantee  was  also  entitled  to  be  reimbursed  out 
of  the  purchase -money  all  sums  expended  by  him  upon  improvements  [Stepney 
V.  Biddulph  (1865),  13  W.  E.  576;  and  see  Ex  parte  Bennett  (1805),  10  Ves.  381, 
400 ;  and  Trevelyan  v.  White  (1839),  1  Beav.  588,  592). 

(J)  RandY.  Cartwright  (1664),  1  Cas.  in  Ch.  59;  and  see  Thome  f.  Thome 
(1683),  1  Yern.  182  ;  Howard  v.  Harris  (1683),  1  Yern.  190. 

[c)  Hales  v.  Cox  (1863),  32  Beav.  118  ;  Anstey  v.  Newman  (1870),  39  L.  J.  (cH.) 
769;  Mallott  v.  Wilson,  [1903]  2  Oh.  494,  505;  and  see  i^e  Walhampton  Estate 
(1884),  26  Oh.  D.  391. 

[d)  Mallott  V.  Wilson,  supra. 

[e)  Dolphin  v.  Ayliuard  (1870),  L.  E.  4  H.  L.  486,  per  Lord  Hatherley,  L.C, 
at  p.  501 ;  and  see  Aldrich  v.  Cooper  (1803),  8  Yes.  382. 

(/)  Re  Walhampton  Estate,  supra. 

(g)  See  p.  99,  ante. 

(h)  Prodgers  v.  Zan^/mm  (1663),  1  Sid.  133  ;  and  see  George  v.  MilhanTce  (1803), 
9  Yes.  190;  Farr  v.  Eliason  (1800),  1  East,  92;  Johnson  v.  Legard  (1822), 
Turn.  &  E.  281,  294;  Clarke  v.  WilloU  (1872),  L.  E.  7  Exch.  313;  Halifax 
Joint  Stock  Banking  Co.  v.  Oledhill,  [1891]  1  Ch.  31,  37  ;  is^e  Briggs  and  Spicer, 
[1891]  2  Oh.  127,  134. 

(i)  Stat.  (1584-5)  27  Eliz.  c.  4,  s.  3  (s.  4  in  statutes  at  large) ;  this  section  is 
very  similar  to  the  proviso  contained  in  stat.  (1571)  13  Eliz.  c.  5,  s.  -5,  in 
favour  of  bond  fide  purchasers  without  notice;  see  pp.  78,  81,  ante;  Prodgers  v. 
Langham,  supra;  Doe  d.  Neivmany.  Rusham  (1852),  17  Q.  B.  723;  secus,  where 
the  purchaser  from  the  original  grantor  is  prior  in  date  {0' Donovan  v.  Rogers 
(1858),  7  1.  Ch.  E.  1,  496 ;  and  see  Re  Brail,  Ex  parte  Norton,  [1893]  2  Q.  B. 
881,  383,  385). 

{k)  Re  St.  Saviour's,  Southwarh  (1606),  Lane,  21,  22. 
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revocation  exercisable  at  the  will  of  the  grantor  is  reserved,  is  void 
as  against  subsequent  purchasers  for  valuable  consideration  of  the 
same  lands  or  hereditaments  although  the  power  of  revocation  is 
not  exercised  {I). 

The  following  powers  are  powers  of  revocation  within  the  last- 
mentioned  provision  : — A  power  to  charge  the  lands  conveyed  up  to 
the  full  extent  of  their  value  (m)  ;  a  power  to  lease  the  lands  con- 
veyed for  a  long  term  of  years  with  or  without  a  rent  {n) ;  a  power 
of  revocation  exercisable  with  the  consent  of  some  person  under 
the  influence  of  the  grantor  (o) ;  and  a  power  of  revocation  exercis- 
able on  the  payment  of  a  nominal  sum  ( p).  On  the  other  hand,  a 
power  to  charge  the  lands  conveyed  with  a  particular  sum  less 
than  the  value  of  the  property  conveyed  (a)  ;  a  power  of  revocation 
exercisable  only  with  the  consent  of  independent  persons,  such  as 
trustees  of  the  settlement  created  by  the  conveyance  (b) ;  and  a 
power  of  revocation  exercisable  only  on  the  giving  of  a  substantial 
consideration  (c),  do  not  bring  the  grant  within  the  rule. 

Where  a  power  of  revocation  exercisable  at  will,  but  at  a  "future 
date,  is  reserved,  the  conveyance  is  void  as  against  a  subsequent 
purchaser  only  as  from  that  date,  and  not  from  the ,  date  of  the 
conveyance  to  him  (d). 

The  title  of  a  subsequent  purchaser  is  not  affected  by  the  fact  that 
the  power  of  revocation  has  been  released  before  the  date  of  his 
purchase  (e). 


(Z)  Stat.  (1584-5)  27  Eliz.  c.  4,  s.  4  (s.  5  in  statutes  at  large).  Lord 
St.  Leonards,  in  Sugden  on  Powers,  8th  ed.,  p.  565,  expresses  the  opinion  that 
s.  4  of  the  statute  does  not  operate  to  aid  a  defective  execution  of  a  power  of 
revocation  in  favour  of  a  purchaser,  but  gives  him  a  title  in  opposition  to  the 
conveyance  reserving  the  power ;  so  that  where  the  power  of  revocation  is 
purported  to  be  exercised  in  favour  of  a  purchaser,  but  is  informally  exercised, 
the  purchaser  does  not  get  a  good  title  unless  the  lands  are  actually  conveyed 
by  the  instrument  purporting  to  exercise  the  power.  The  Voluntary  Convey- 
ances Act,  1893  (56  &  57  Vict.  c.  21)  (see  p.  93,  ante),  would  seem  not  to  apply 
to  a  voluntary  conveyance  reserving  a  power  of  revocation. 

(m)  Tarback  v.  Marhury  (1705),  2  Vern.  510  (decided  under  stat.  (1571) 
13  Eliz.  c.  5). 

(n)  Lavender  v.  BJachston  (1675),  3  Keb.  526. 

(o)  Lavender  v.  Blachston,  sujjra ;  ar-d  see  Standen  v.  Bullock  {1600),  referred 
to  in  the  judgment  in  Tivyne's  Case  (1602),  3  Co.  Eep.  80  b,  82  b. 
{]>)  Griffin  v.  ;S/a^/iope  (1617),  Cro.  Jac.  454. 
(a)  Jenkins  v.  K^eymis  (1664),  1  Lev.  150. 

{}))  Banbury's  {Lord)  Case  (1676),  Ereem.  (CH.)  8;  Bailer  y.  Waterhouse  (1677), 
T.  Jo.  94 ;  and  see  Re  Lane-Fox,  Ex  parte  Gimblett,  [1900]  2  Q.  B.  508. 

{(•)  Be  St.  Saviour's,  Southwark  {IQO^),  Lane,  21 ;  Banbury's  {Lord)  Case,  supra. 

{d)  Standen  v.  Bullock,  supra  ;  see  also  Bullock  v.  Thome  (1600),  Moore  (k.  b.), 
015,  618.  A  power  of  revocation  by  will  would  seem  to  be  within  this  principle ; 
see  Chance,  Treatise  on  Powers,  Vol.  II.,  s.  1893. 

(e)  Bullock  V.  Thome,  supra.  Lord  St.  Leonards,  however,  doubts  whether 
this  authority  applies  where  both  the  conveyance  reserving  the  power  of  revoca- 
tion-and  the  deed  releasing  the  power  are  made  for  valuable  consideration  ;  see 
Sugden  on  Powers,  8th  ed.,  p.  G-15;  Sugden,  Vendors  and  Purchasers,  14th  ed., 
p.  722.    As  to  powers,  generally,  see  title  Powers. 
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Part  III. — Conveyances  Impeachable  from 
Position  of  Parties. 

Sect.  1. — Presumed  Undue  InfLiience  (/).  ^eq-s.  i. 

Sub-Sect  l.—In  General.  Presumed 

204.  It  is  a  general  principle  of  equity  that  persons  standing  in  influence. 

a  confidential  relation  towards  others  cannot  entitle  themselves  to   

hold  benefits  which  those  others  have  conferred  upon  them,  unless  ^^^^^ 
they  can  show  to  the  satisfaction  of  the  court  that  the  persons  by  presumed 
whom  the  benefits  have  been  conferred  had  competent  and  inde-  from 
pendent  advice  in  conferring  them  {g) .     In  cases  where  a  confiden-  rS'itknishf^ 
tial  relation  is  shown  to  exist,  the  court  is  concerned  to  see  that   ^  ^^^^^ 
the  grantor  was  in  a  position  to  form  an  entirely  free  and  unfettered 
judgment,  independent  of  any  sort  of  control  (li) .    The  party  seeking 
relief  has  not  to  prove  that  actual  fraud  or  coercion  (i),  or  even » 
direct  persuasion  {j),  was  employed ;  he  has  but   to  prove  the 
existence  of  the  confidential  relation,  and  then  the  onus  falls  Burden  of 
upon  the  party  seeking  to  uphold  the  conveyance  of  proving  that  proof, 
the  power  conferred  by  the  relation  was  not  abused  (k) .    To  dis- 
charge that  onus  it  must  be  shown  not  merely  that  the  grantor 
was  aware  of  the  effect  of  his  action,  but  that  he  had  independent 
advice,  and  at  the  time  of  making  the  grant  was  removed  from  the 
influence  of  the  party  in  whose  interest  the  grant  was  made®. 
When  once  the   confidential  relation  is  proved   the  age  and 
capacity   of   the   grantor   are   considerations   of  little,  if  any, 
importance  {m),  and  the  onus  of  proof  of  the  discontinuance  of  the 
relation  will  be  upon  the  grantee  (w)- 


(/)  As  to  undue  influence  in  casfes  where  no  relation  exists  from  which  it 
would  be  presumed,  see  title  Misrepresentation  and  Fraud.  As  to  equitable 
relief  in  cases  of  fiduciary  relation,  generally,  see  title  Equity,  Vol.  XIII., 
p.  154. 

{g)  Rhodes  v.  Bate  (1866),  1  Ch.  App.  252,  257;  see  also  Hatch  v.  Hatch 
(1804),  9  Yes.  292;  Morleij  v.  Loughnan,  [1893]  1  Ch.  736,  752;  Powell  v. 
Powell,  [1900]  1  Ch.  243. 

{li)  Archer  v.  Hudson  (1844),  7  Beav.  551. 

(^)  Qihson  v.  Jeyes  (1801),  6  Yes.  266,  278  ;  Smith  v.  Kay  (1859),  7  H.  L.  Cas. 
750,  771  ;  Alkard  v.  Skinner  (1887),  36  Ch.  D.  145,  C.  A.,  per  Lindley,  L.J., 
at  p.  182. 

(./)  Wright  V.  Carter,  [1903]  1  Ch.  27,  C.  A.,  per  Yaughan  Williams,  L.J., 
at  p.  52. 

[k)  Allcard  v.  Skinner,  supra,  per  Lindley,  L.  J.,  at  p.  183. 

{l)  Huguenin  v.  Baseley  (1807),  14  Yes.  273;  Allcard  v.  Skinner,  supra; 
see  also  Hoghton  v.  Hoghton  (1852),  15  Beav.  278  ;  Turner  v.  Collins  (1871),  7 
Ch.  App.  329,  per  Lord  Hatberley,  L.C.,  at  p.  338.  In  Huguenin  v.  Baseley, 
supra,  Lord  Eldon,  at  p.  300,  said  :  "  The  question  is  not  whether  she  (the 
grantor)  knew  what  she  was  doing,  had  done,  or  proposed  to  do,  but  how 
the  intention  was  produced;  whether  all  that  care  and  providence  was  placed 
around  her,  as  against  those  who  advised  her,  which  from  their  situation  and 
relation  in  respect  to  her,  they  were  bound  to  exert  on  her  behalf."  For  form 
of  acknowledgment  by  settlor  that  he  understands  the  effect  of  a  voluntary 
settlement,  see  Encyclopaedia  of  Eorms  and  Precedents,  Yol.  I.,  p.  223. 

(m)  Rhodes  v.  Bate,  supra,  per  Turner,  L.J.,  at  p.  257. 

[n)  Rhodes  v.  Bate,  siq)ra. 
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This  principle  applies  both  to  voluntary  conveyances  and  to  con- 
veyances for  valuable  consideration  (o),  except  that  in  the  case  of 
the  latter,  where  the  transaction  is  manifestly  fair,  evidence  of 
independent  advice  is  not  necessary  (p). 

205.  It  is  not  sufficient  that  the  grantor  should  be  proved  to 
have  had  an  independent  adviser  unless  it  is  also  proved  that  he 
acted  upon  the  advice  given  (q).  The  grantee's  solicitor  is  not  an 
independent  adviser  (r).  The  independent  adviser  must  be  one  who 
is  fully  cognizant  of  all  circumstances  material  to  the  case  ;  and  it 
is  his  duty  not  merely  to  satisfy  himself  that  the  grantor  under- 
stands the  effect  of  and  wishes  to  make  the  grant,  but  to  protect 
the  grantor  from  himself  as  well  as  from  the  influence  of  the 
grantee  (r).  A  solicitor  who  is  called  upon  to  advise  the  grantor 
must  satisfy  himself  that  the  grant  is  one  that  is  right  and 
proper  in  all  the  circumstances  of  the  case,  and  if  he  cannot 
so  satisfy  himself  he  should  advise  his  cHent  not  to  proceed,  and 
refuse  to  act  further  for  him  in  the  matter  (r). 

206.  The  general  principle  above  enunciated  is,  however,  subject 
to  the  following  limitations  : — 

First,  it  is  applicable  only  to  conveyances  inter  vivos,  and  does 
not  extend  to  testamentary  disposition's  (s). 

To  set  aside  a  gift  contained  in  a  will  the  party  seeking  relief, 
at  least  where  the  will  was  not  prepared  by  nor  on  the  instructions 
of  a  substantial  beneficiary,  nor  in  such  circumstances  as  to  arouse 
the  suspicions  of  the  court  that  the  testator  neither  knew  nor 
approved  the  effect  of  his  dispositions  {t),  must  prove  affirmatively 
that  an  influence  amounting  to  force  or  coercion  was  employed  (u). 

Secondly,  the  court  will  not  lend  its  aid  to  set  aside  gifts  of  a 
trifling  amount  (a),  or  gifts  made  by  a  grantor  of  so  ample  a 
fortune  that  they  must  be  trifling  to  him  (5),  unless  proof  be  given 
of  undue  influence  having  in  fact  been  exercised. 

207.  The  conveyance  is  set  aside  not  merely  as  against  the  party 
who  exercised,  or  is  presumed  to  have  exercised,  undue  influence, 
but  also  as  against  third  parties,  who  are  volunteers  and  who 


(b)  Wright  v.  Carter,  [1903]  1  Ch.  27,  C.  A.,  per  Vatjghan  Williams,  L.J., 
at  p.  50. 

{p)  Wright  v.  Carter,  supra,  per  Yatjghan  Williams,  L.J.,  at  p.  55. 
[q)  Powell  V.  Powell,  [1900]  1  Ch.  243,  ^jer  Farwell,  J.,  at  p.  246;  Wright 
V.  Carter,  supra;  see  Moxon  v.  Payne  (1873),  8  Ch.  App.  881. 
{r)  Poivell  V.  Poiuell,  supra. 

(s)  As  to  the  construction  of  testamentary  dispositions,  generally,  see  title 
Wills  ;  as  to  the  grounds  upon  which  probate  may  be  opposed,  see  title 
Executors  and  Administratoes,  Yol.  XIV.,  p.  179. 

(t)  Tyrrell  v.  Painton,  [1894]  P.  151,  C.  A.  ;  Donnelly  v.  Broughton,  [1891] 
A.  C.  435. 

[v)  Parfitt  V.  Lawless  (1872),  41  L.  J.  (p.  &  M.)  68;  Boyse  v.  Bossborough 
(1857),  6  H.  L.  Cas.  2,  per  Lord  Oranworth,  L.C,  at  p.  49. 

(a)  Bhodes  v.  Bate  (1866),  1  Ch.  App.  252,  p)er  Turner,  L.J.,  at  p.  258; 
A  Heard  v.  Skinner  (1887),  36  Ch.  D.  145,  185,  C.  A. 

{b)  Wright  v.  Carter,  supra. 
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obtained  benefits  under  the  grant  through  such  undue  influence, 
whether  privy  or  not  (c)  to  its  exercise,  and  as  against  third  parties, 
who  obtained  such  benefits  with  notice  of  the  exercise  of  the  influ- 
ence, although  they  gave  valuable  consideration  (d) .  Where,  however, 
such  benefits  were  not  in  any  way  derived  through  the  undue  influence, 
the  conveyance,  although  ordered  to  be  set  aside  so  far  as  the  party 
who  exercised  the  influence  is  concerned,  will  be  supported  in  favour 
of  the  third  parties  (e).  But  if  the  conveyance  was  a  matter  of 
bargaining,  and  all  the  grantees  were  parties  to  the  bargain,  as  in 
the  case  of  a  grant  in  consideration  of  the  grantees  jointly  covenant- 
ing to  pay  an  annuity,  and  if  it  must  fail  as  against  one  grantee 
owing  to  his  exercise  of  undue  influence,  whether  actual  or  presumed, 
it  must  also  fail  as  regards  the  others  ( /). 

208.  Where  a  conveyance  is  made  to  a  third  party  for  the 
benefit  of  a  person  standing  in  a  confidential  relation  to  the 
grantor,  as  where  a  child  charges  his  property  as  security  for  a 
debt  of  his  parent,  undue  influence  is  presumed  (g).  In  such  a  case 
the  transaction  stands  on  the  same  footing  as  if  there  had  been  a 
voluntary  grant  to  the  person  exercising  the  influence,  followed  by  a 
sale  by  the  latter  to  the  grantee  (h).  In  order  to  support  the  con- 
veyance the  grantee  must,  therefore,  prove  that  he  gave  valuable 
consideration,  and  had  no  notice  of  the  equity  of  the  grantor  to 
impeach  the  grant,  or  of  the  circumstances  from  which  the  court 
infers  such  equity  (i).  If  he  cannot  do  this  it  will  be  incumbent  on 
him  to  prove  affirmatively  that  the  grantor  made  the  conveyance 
voluntarily  and  deliberately,  with  knowledge  of  its  nature  and 
effect  (k).  A  creditor  who  has  notice  that  his  debtor  stands  in 
such  a  relation  to  the  party  who  offers  to  give  security  for  the  debt 
must  see  that  the  latter  has  legal  advice  (Q,  and  it  is  desirable 


Sect.  1. 

Presumed 

Undue 
Influence. 


Grants  to 
third  parties 
for  benefit  of 
person 
standing  in 
confidential 
relation  to 
grantor. 


(c)  Bridgman  v.  Green  (1755),  2  Yes.  Sen.  627;  Huguenin  v.  Baseley  (1807), 
14  Yes.  273;  Barron  v.  Willis,  [1900]  2  Oh.  121,  C.  A. ;  Morley  v.  Loughnan, 
[1893]  1  Ch.  736,  757  ;  and  see  Scholefield  v.  Templer  (1859),  John.  155. 

(cZ)  Maitland  v.  Irving  (1846),  15  Sim.  437 ;  CoUett  v.  Brock  (1855),  20  Beav. 
524;  BainlriggeY,  Broiv7ie  (ISSl),  18  Ch.  D.  188;  Be  Witte  y.  Addison  (1899) ^ 
80  L.  T.  207,  0.  A. 

(e)  Wright  v.  Carter,  [1903]  1  Ch.  27,  C.  A.,  per  Yaughan  Williams,  L.J., 
at  p.  54,  and  _per  ^tieling,  L.  J.,  at  p.  59 ;  and  see  Bentley  v.  Mackay  (1862),  31 
Beav.  143. 

(/)  Wright  v.  Carter,  supra. 

[g)  Archer  Y,  Hudson  (1844),  7  Beav.  551  ;  Maitland  y.  Irving,  supra;  Cohhett 
V.  Brock  (1855),  20  Beav.  524;  Sercomhe  v.  Sanders  (1865),  84  Beav.  382  ; 
Bainlrigge  Y.  Broiune,^  supra;  Be  Witte  v.  Addison,  supra;  0^ Connor  v.  Foley, 
[1905]  1  I.  E.  1  ;  M'Mackin  v.  Hihernian  Bank,  [1905]  1  I.  E.  296  ;  and  see 
TurnUai  &  Co.  v.  Buval,  [1902]  A.  C.  429,  P.  C. 

(h)  Cohhett  v.  Brock,  supra,  at  p.  530;  see  also  Bischofs  Trustee  v.  Frank 
(1903),  89  L.  T.  188 ;  but  as  to  this  case  see  note  [v),  p.  110,  post. 

(?■)  Bainhrigge  v.  Browne,  supra;  and  see  p.  107,  post. 

[k)  Maitland  v.  Backhouse  (1847),  16  Sim.  58  ;  Espey  v.  Lake  (1852),  10  Hare, 
260;  Baker  v.  Bradley  (1854),  2  Sm.  &  a.  531;  Berdoe  v.  Dawson  [imb],  34 
Beav.  603  ;  and  see  Cooke  v.  Lamotte  (1851),  15  Beav.  234,  241,  242;  Hoahton 
V.  Hoghton  (1852),  15  Beav.  278,  299. 

[l)  Cohhett  V.  Brock,  supra,  at  pp.  529,  530;  and  see  Bainhrigge  v.  Browne 
supra. 
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FRAUDULENT  AND  VOIDABLE  CONVEYANCES. 


Sect.  1. 

Presumed 

Undue 
Influence. 


Impeacliment 
by  persons 
claiming 
through 
grantor. 


Costs. 


that  the  person  giving  that  advice  should  not  be  the  solicitor  of 
the  debtor  (in). 

Where  a  grant  is  made  in  consideration  of  a  money  payment 
to  a  person  standing  in  a  confidential  relation  to  the  grantor, 
notice  of  the  relation  will  not  be  so  readily  imputed  to  the 
grantee  as  in  the  case  of  a  grant  to  secure  a  debt  already  due  (n) ; 
but  if  the  party  giving  security,  the  debtor,  and  creditor  have  all 
been  advised  by  the  same  solicitor,  the  creditor  will  be  taken  to 
have  had  notice  of  the  circumstances  making  the  transaction 
voidable  (o). 

209.  The  grantor's  right  to  impeach  a  conveyance  executed 
under  undue  influence  passes,  on  his  bankruptcy,  to  his  trustee  (p), 
and  on  his  death  to  his  legal  personal  representatives  (q)  ;  but  the 
representatives  of  the  grantor  cannot  succeed  when  it  is  proved  that 
the  grantor,  after  the  influence  had  ceased,  intentionally  abode  by 
the  grant  (r),  and  this  appears  to  be  the  case  even  though  the 
grantee  may  not  be  able  to  prove  that  the  grantor  knew  that  it  was 
impeachable  (s). 

Such  a  conveyance  can  be  impeached  as  against  the  personal 
representatives  of  the  grantee  after  his  death  (t). 

210.  The  allowance  of  costs  to  the  parties  to  an  action  to  set 
aside  an  alienation  as  being  vitiated  by  undue  influence,  including 
the  costs  of  trustees  of  a  settlement  which  is  set  aside  on  that 
ground,  is  a  matter  for  the  discretion  of  the  court  (d).  Where  the 
trustees  do  not  know  that  the  settlement  is  voidable  it  is  their  duty 
to  defend  an  action  to  set  it  aside  ;  and  where  they  do  so,  and  act  in 
a  proper  manner,  the  court  will  allow  them  their  costs  as  between 
solicitor  and  client  out  of  the  fund  comprised  in  the  settlement  (b). 
They  have,  however,  no  right  of  appeal  from  an  adverse  decision  as 
to  their  costs,  since  there  is,  when  the  settlement  has  been  set 
aside,  no  contract  in  existence  under  which  they  can  claim  costs  (c). 


(m)  Bainhrigge  v.  Browne,  (1881),  18  Ch.  D.  188,  198  ;  and  see  IVriyht  v. 
<Jarter,  [1903]  1  Ch.  27,  C.  A. 

(n)  Blackie  v.  Clarke  (1852),  15  Beav.  591,  601. 

'o)  Be  Witte  v.  Addison  (1899),  80  L.  T.  207,  211,  0.  A. 

Ip)  Ford  V.  Olden  (1867),  L.  E.  3  Eq.  461. 

Iq)  Holman  v.  Loynes  (1854),  4  De  G.  M.  &  G.  270  ;  Gresleij^Y.  Mousleij  (1859), 
4  De  G.  &  J.  78,  0.  A.  ;  Coutts  v.  Acworth  (1869),  L.  E.  8  Eq.  558  ;  Mitchell  v. 
Uomfray  (1881),  8  Q.  B.  D.  587,  0.  A.  ;  Morley  v.  Loughnan,  [1893]  1  Ch.  736  ; 
Allcard  v.  Skinner  (1887),  36  Ch.  D.  145,  187,  C.  A.  For  a  general  statement 
as  to  the  rights  which  pass  on  death  to  the  legal  personal  representative,  see 
title  Executors  and  Administratoes,  YoI.  XIV.,  pp.  224  et  seq. 

(r)  Wriqht  V.  Vanderplank  (1856),  8  De  G.  M.  &  G.  133,  C.  A. ;  Tyars  v.  Alsop 
(1889),  37  Vy^.  E.  339,  C.  A. 

(s)  Mitchell  v.  Homfray,  supra,  at  p.  591,  C.  A. 

(i^)  Fhillipson  v.  Kerry  (1863),  32  Beav.  628. 

(a)  Taylor  v.  Johnston  (1881),  19  Ch.  D.  603  ;  Button  v.  Thompson  (1883),  23 
Ch.  D.  278,  C.  A.  ;  Ideal  Bedding  Co.,  Ltd.  v.  Holland,  [1907]  2  Ch.  157,  171, 
175,  176. 

(b)  Everitt  v.  Everitt  (1870),  L.  E.  10  Eq.  405;  Merry  y.  Foivnall,  [1898]  1 
Ch.  306  ;  Idial  Bedding  Co.,  Ltd.  v.  Holland,  supra;  and  see  James  v.  Coachman 
(1885),  29  Ch.  D.  212,^217. 

(c)  Button  V.  Thompson,  supra,  per  Jessel,  M.E.,  at  p.  282. 
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Sub-Sect  2. — Relations  from  the  Existence  of  which  Undue  Inftaeiice  is  Sect,  1. 

joresumed  {d).  Presumed 

211.  The  principle  of  presumed  undue  influence  is  applied  in  influence 

all  cases  where  a  confidential  relation  of  any  kind  is  shown  to   

exist  (e),  and  the   following  examples  of   confidential   relations  Application 

constitute  an  enumeration  by  no  means  exhaustive  ( /).  °  pnncip  e. 

212.  There  is  no  rule  of  equity  that  a  parent  or  person  in  loco  Parent  and 
parentis  may  not  accept  a  benefit  from  his  child,  even  when  that 

child  is  still  under  his  parental  influence,  so  long  as  such  benefit 
is  conferred  with  a  deliberate  and  unbiassed  intention.  It  is,  how- 
ever, incumbent  on  the  parent  to  disprove  the  presumption  that  the 
parental  influence  tainted  the  gift  (g). 

The  parental  influence  against  which  the  court  seeks  to  protect  a 
child  is  not  necessarily  the  influence  arising  from  fear  or  coercion, 
but  includes  that  of  kindness  and  affection  (h).  The  fact  that  the 
child  has  only  recently  attained  twenty- one  years  of  age  (i),  or  is 
residing  with  his  parents  (  or  is  not  conversant  with  business  (k), 
or  that  the  gift  comprised  all  (1)  or  a  large  proportion  of  the  pro- 
perty of  the  child  (m),  will  make  the  presumption  of  undue  influence 
the  more  difficult  to  rebut.  The  absence  of  a  power  of  revocation 
in  a  voluntary  settlement  executed  by  a  child  in  favour  of  his  parent 
will  also  excite  the  suspicions  of  the  court  (n). 

Eesettlements  of  family  estates  and  deeds  of  family  arrangement 
stand  upon  a  "different  footing  in  some  respects  (o). 

{d)  See  also  title  Contkact,  Yol.  YII.,  pp.  358 — 360. 

(e)  See  the  argument  of  Lord  Eomilly  (then  Sir  Samuel  Eomilly)  in 
IlugueninY.  Baseley  (1807),  14  Yes.  273,  quoted  with  approval  by  Lord  CoTTENHAM 
in  Lmt  y.  Bennett  (1839),  4  My.  &  Cr.  269,  at  p.  277  :  "  The  relief  stands  upon  a 
general  principle  applying  to  all  the  variety  of  relations  in  which  dominion 
may  be  exercised  by  one  person  over  another  "  ;  see  also  Smith  v.  Kay  (1859), 
7  H.  L.  Cas.  750,  _per  Lord  Cranworth,  at  p.  771;  Cavendish  v.  8trutt{lWd),  19 
T.  L.  E.  483  ;  Tate  v.  Williamson  (1866),  L.  E.  1  Eq.  528 ;  Lyon  v.  ^ome(1868), 
L.  E.  6Eq.  655 ;  MorleyY,  Loughnan,  [1893]  1  Ch.  736,  _per  Weight,  J.,  at  p.  752. 

(/)  See  also  some  common  examples  specified  in  title  Contract,  Yol.  YII., 
p.  358. 

{g)  Wright  v.  Vanderplank  (1856),  8  De  G.  M.  &  G.  133,  C.  A. ;  and  see 
Blackborn  v.  Hdgley  (1720),  1  P.  Wms.  600,  607 ;  Fowell  v.  Powell,  [1900]  1  Ch. 
243;  London  and  Westminster  Loan  and  Discount  Co.,  Ltd.  v.  Bilton  (1911),  27 
T.  L.  E.  184.    As  to  gifts  in  general,  see  title  Giets,  p.  397,  post. 

(7^)  Turner  v.  Collins  (1871),  7  Oh.  App.  329,  340. 

[i)  Archer  v.  Hudson  (1844),  7  Beav.  551 ;  Baker  v.  Bradley  (1855),  7  De  G. 
M.  &  G.  597,  C.  A.,  per  Turner,  L.J.,  at  p.  620;  Smith  v.  Kay,  supra; 
Kempson  v.  Ashhee  (1874),  10  Ch.  App.  15;  Be  Witte  v.  Addison  (1899),  80 
L.  T.  207,  C.  A. ;  Foiuell  v.  Potuell,  supra.  Lord  Cean worth,  in  Smith  v.  Kay, 
supra,  at  p.  772,  limits  the  period  of  the  continuance  of  parental  influence 
to  one  year  from  the  attainment  of  majority,  but  it  appears  impossible 
to  lay  down  any  definite  rule  on  this  point;  see  Bainhrigge  v.  Brown  (1881), 
18  Ch.  D.  188,  196.  As  to  the  relation  of  parent  and  child  and  of  guardian 
and  ward  in  general,  see  titles  Husband  and  Wife  ;  Ineants  and  Ciiildeen. 

(,/)  Berdve  v.  Daiuson  (1865),  34  Beav.  603;  De  Witte  v.  Addison,  supra. 

(k)  Bainhrigge  v.  Browne,  svpra. 

[l)  Bury  V.  Oppmheim  (1859),  26  Beav.  594;  Chambers  y.  Crahbe  (1865),  34 
Beav.  457. 

(m)  Davies  v.  Davies  (1863),  4  Giff.  417. 
{n)  Powell  V.  Povjell,  supra. 

(o)  See  title  Family  Aueangements,  Yol.  XIY.,  pp.  546  et  seq. ;  and  as  to 
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Sect.  1. 

Presumed 

Undue 
Influence. 

Persons 
standing  in 
loco  parentis. 


Gift  by 
parent  to 
child. 


Solicitor  and 
client. 


Gifts. 


Purchases. 


The  principles  applicable  in  the  case  of  a  parent  apply  to  all 
cases  where  a  person  standing  in  loco  parentis  receives  a  benefit 
from  the  person  under  his  protection,  as  in  cases  of  benefits  con- 
ferred on  an  elder  brother  or  sister  step-father  (2),  step- 
mother (r),  or  uncle  (s),  standing  in  loco  parentis,  or  on  a  guardian 
or  ex-guardian  {t)  or  a  close  relative  of  a  guardian  {a).  In  such 
cases,  where  the  accounts  of  the  guardianship  are  not  settled  at  the 
time  when  the  benefit  is  conferred,  the  presumption  of  undue 
influence  is  the  more  difficult  to  rebut  (6). 

There  is  no  presumption  of  undue  influence  in  the  case  of  a  gift 
to  a  son,  grandson,  or  son-in-law,  although  made  during  the  donor's 
illness  and  a  few  days  before  his  death  (c). 

213.  The  relation  of  solicitor  and  client  is  one  which  gives 
rise  to  the  presumption  of  undue  influence.  So  long  as  that  rela- 
tion subsists,  a  solicitor  cannot  take  a  benefit  from  his  client  by  way 
of  gift  inter  vivos  unless  he  can  prove  that  the  gift  was  entirely 
uninfluenced  by  the  relation  {d),  and  the  same  rule  applies  to 
gifts  made  by  a  client  to  a  near  relative  of  the  solicitor  (e). 

Even  where  a  solicitor  can  prove  that  prior  to  the  date  of  the  gift 
he  had  ceased  to  act  as  the  donor's  solicitor,  it  still  remains  for 
him  to  show  that  the  influence  arising  from  the  relation  has 
also  ceased  (/). 

A  purchase  by  a  solicitor  from  his  client  will  also  be  liable  to  be 

resettlements,  generally,  see  also  title  Settlements.  As  to  the  exercise  of 
powers  of  appointment,  see  title  Powers. 

{p)  Harvey  v.  Mount  (1845),  8  Beav.  439 ;  Sercomhe  v.  Sanders  (I860),  34 
Beav.  382  ;  Sharp  v.  Leach  (1862),  31  Beav.  491 ;  and  see  Stiirge  v.  Sturge  (1849), 
12  Beav.  229. 

(q)  Everitt  v.  Everitt  (1870),  L.  E.  10  Eq.  405;  Beaaley  v.  Magrath  (1804),  2 
Sch.  &  Lef.  31. 

(r)  Powell  V.  Powell,  [1900]  1  Ch.  243. 

(s)  Archer  v.  Hudson  (1844),  7  Beav.  551 ;  Dawson  v.  Massey  (1809),  1 
Ball  &  B.  219. 

{t)  Fierse  v.  Waring  (1745),  1  P.  Wms.  120  (cited  in  a  note  to  Hamilton 
{Duke)  V.  Mohun  (1710),  1  P.  Wms.  118);  Osmond  v.  Fitzroy  (1731),  3  P.  Wms. 
129 ;  Hylton  v.  Hylton  (1754),  2  Yes.  Sen.  547  ;  Hatch  v.  Hatch  (1804),  9  Ves. 
292;  MaitlandY.  Irving  (1846),  15  Sim.  437;  Maitland  v.  Backhouse  (1847), 
16  Sim.  58;  Dettmar  v.  Metropolitan  and  Provincial  Bank  (1863),  1  Hem.  &  M. 
641 ;  Griffin  v.  De  Veiulle  (1781),  cited  in  Huguenin  v.  Baseley  (1807),  14  Yes. 
273,  283  (more  fully  in  Wooddeson,  Laws  of  England,  Yol.  III.,  Appendix, 
xvi.) ;  O'Connor  v.  Foley,  [1905]  1  1.  E.  1. 

(a)  Aylward  v.  Kearney  (1814),  2  Ball  &  B.  463. 

(6)  Hylton  v.  Hylton,  supra,  at  p.  550;  Hatch  v.  Hatch,  supra. 

(c)  Beanland  v.  Bradley  (1854),  2  Sm.  &  G.  339. 

{d)  Hatch  V.  Hatch,  supra,  at  p.  296;  Edwards  v.  Meyrick  (1842),  2  Hare, 
60,  j9er  WiGRAM,  Y.-O.,  at  pp.  69,  70  ;  Tomson  v.  Judge  (1855),  3  Drew.  306, 
fer  Kindeesley,  Y.-C,  at  p.  316;  Re  Holmes'  Estate,  Woodward  v.  Humpage, 
Bevan's  Case  {1861),  3  Giff.  337;  O'Brien  v.  Lewis  (1863),  11  W.  E.  318;  Be 
Haslam  and  Hier-Evans,  [1902]  1  Oh.  765,  C.  A. ;  Rhodes  v.  Bate  (1866),  1 
Ch.  App.  252  ;  Wright  v.  Carter,  [1903]  1  Ch.  27,  C.  A. 

(e)  Ooddard  v.  Carlisle  (1821),  9  Price,  169;  Liles  y.  Terry,  [1895]  2  Q.  B. 
679,  C.  A. ;  Willis  v.  Barron,  [1902]  A.  C.  271.  As  to  relation  between  solicitor 
and  client,  generally,  see  title  Solicitors. 

(/)  Holman  v.  Lo7jnes  (1854),  4  De  G.  M.  &  G.  270,  283;  Wood  v.  Downes 
(1811),  18  Yes.  120  ;  Morgany.  Minett  (1877),  6  Ch.  D.  638;  and  see  Wright  v. 
Carter,  supra,  at  p.  53;  and  as  to  ratification  after  the  relation  ceased,  see 
Tyan  v.  Alsop  (1889),  61  L.  T.  8,  0.  A. ;  and  p.  m,post. 
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set  aside  in  all  cases  except  where  the  transaction  is  manifestly 
fair  (g),  unless  the  solicitor  can  show,  first,  that  the  client  was  fully 
informed ;  secondly,  that  the  client  had  competent  independent 
advice  ;  and  thirdly,  that  the  price  which  was  given  was  a  fair 
oneQi),  or  that  the  bargain  was  as  good  as  any  that  could  have 
been  obtained  from  any  other  purchaser  {i).  In  determining 
whether  the  price  paid  was  a  fair  one,  the  circumstances  affecting 
the  value  of  the  property  at  the  time  of  the  purchase  and  known  to 
the  parties  are  alone  taken  into  consideration,  and  the  fact  that  the 
value  of  the  property  greatly  increased  subsequently  will  not  vitiate 
the  transaction  (j).  The  principle  extends  to  a  purchase  by  a 
solicitor  from  a  person  who  was  formerly  his  client,  where  it  is 
shown  that  the  solicitor-purchaser  was  aware  of  a  neglect  of  duty 
on  the  part  of  the  vendor's  new  adviser,  or  that  the  solicitor- 
purchaser  withheld  or  suppressed  material  information  from  such 
new  adviser  (k) ;  and  also  to  a  purchase  by  a  solicitor  from  the 
trustee  in  bankruptcy  of  his  late  client  (I) .  The  principle  also 
applies  to  persons  in  a  position  analogous  to  that  of  a  solicitor  (m) . 
The  confidential  position  of  counsel  towards  his  client  has  a 
similar  result 


Sect.  1. 

Presumed 

Undue 
Influence. 


Counsel  and 
client. 


214.  On  the  same  principle  a  gift  by  a  cestui  que  trust  to  a  trustee  Trustee  and 


may  be  set  aside  (o). 

Unless  the  nature  of  the  trusteeship  is  such  that  the  fiduciary 
relation  existing  between  the  trustee  and  his  cestui  que  trust  could 
not  give  to  the  trustee  any  opportunity  of  exercising  undue  influ- 
ence (p),  the  court  will  presume  that  where  a  trustee  purchases  from 
his  cestui  que  trust  confidence  was  placed  in  and  influence  exercised 


cestui  que 
trust. 


{g)  Wright  v.  Carter,  [1903]  1  Oh.  27,  C.  A.,  per  Yaughan  Williams,  L.J., 
at  p.  54 ;  see  Denton  v.  Bonner  (1856),  23  Beav.  285  ;  Readdy  v.  Fendergast  (1886), 
55  L.  T.  767,  where  relief  was  refused. 

(h)  Wright  Y,  Carter,  supra,  per  Stirling,  L.J.,  at  p.  60;  see  Cane  v.  Allen 
{Lord)  (1814),  2  Dow,  289,  H.  L.  In  cases  of  this  class  it  should  be  noted  that 
a  receipt  in  the  body  of  or  indorsed  on  the  purchase  deed  is  not  sufficient  to 
show,  in  favour  of  the  solicitor  supporting  the  conveyance,  that  the  purchase- 
money  was  in  fact  paid  (see  Gresley  v.  Mousley  (1862),  3  De  Gr.  E.  &  J.  433,  0.  A.). 

{i)  Savery  v.  King  (1856),  5  H.  L.  Cas.  627  ;  Spencer  v.  Topham  (1856),  22 
Beav.  573  ;  Pisaniv.  A.-G.  for  Gihraltar  (1874),  L.  E.  5  P.  C.  516;  Frees  y. 
Coke  (1871),  6  Ch.  i^pp.  645. 

(i)  Montesquieu  v.  Sandys  (1811),  18  Yes.  301 ;  Ediuards  v.  Meyrick  (1842),  2 
Hare,  60. 

(/c)  Oihls  V.  Daniel  (1862),  4  Giff.  1;  see  Carter  v.  Falmer  (1842),  8  CI.  «&Ein. 
657,  705,  H.  L. 

(Z)  Luddy's  Trustee  v.  Feard  (1886),  33  Ch.  D.  500. 

(w)  Rhodes  v.  Bate  (1866),  1  Ch.  App.  252  (certified  conveyancer) ;  Broun  v. 
Kmnedy  {\md),  33  Beav.  133;  affirmed  (1864),  4  De  d.  J.  &  Sm.  217,  0.  A. 
(counsel) ;  Huguenin  v.  Baseley  (1807),  14  Yes.  273  (confidential  agent) ;  Tate 
V.  Williamson  (1866),  2  Ch.  App.  55  (a  person  appointed  by  relative  to  advise  a 
young  man). 

{n)  See  title  Barristeiis,  Yol.  II.,  p.  395. 

(o)  Hatch  V.  Hatch  (1804),  9  Yes.  292,  297  ;  Hunter  v.  AMns  (1834),  3 
My.  &K.  113,  135;  Vaughton  v.  NoUe  (1861),  30  Beav.  34,  39;  Barrett  v. 
Hartley  (1866),  L.  E.  2  Eq.  789. 

{p)  Sutton  V.  Jones,  Jones  v.  Sutton  (1809),  15  Yes.  584,  where  the  defendant 
was  a  trustee  solely  to  preserve  contingent  remainders ;  and  see  Sraith  v.  Kay 
(1859),  7  H.  L.  Cas.  750,  771. 
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Sect.  1. 

Presumed 

Undue 
Influence. 

other 

confidential 
relations. 


Husband 
and  wife. 


by  the  former,  and  will  avoid  the  transaction  unless  such  presump- 
tion is  duly  rebutted  (q). 

215.  Of  other  relations  from  the  existence  of  which  the  court 
will  presume  the  exercise  of  undue  influence  those  which  have 
perhaps  led  to  the  avoidance  of  the  greatest  number  of  conveyances 
are  those  of  spiritual  adviser  and  devotee  (r),  medical  attendant  and 
patient  (s),  principal  and  agent  (t),  and  that  of  a  man  to  a  woman 
to  whom  he  is  engaged  to  be  married  {ii). 

It  is  noticeable  that  the  relation  of  husband  and  wife  is  not  one 
which  gives  rise  to  the  presumption  that  undue  influence  was 
exercised  (v),  A  large  gift,  however,  by  a  wife  to  her  husband  will 
be  regarded  with  some  degree  of  jealousy,  and  if  there  is  any 
proof  that  the  husband  exercised  an  improper  influence,  the  court 
will  be  inclined  to  set  the  transaction  aside  (tv).  Further,  where 
creditors  of  the  husband  procure  the  wife's  signature  to  a  security 

{q)  Smith  v.  Kaij  (1859),  7  H.  L.  Cas.  750,  779 ;  Denton  v.  Donner  (1856),  23 
Beav.  285,  290;  Litjfy.  Zort^  (1864),  34  Beav.  220,  227;  Thomson  y.  Eastwood 
(1877),  2  App.  Cas.  215,  236;  Dougan  v.  Macpherson,  [1902]  A.  C.  197; 
Plowrighty.  Lambert  (1885),  52  L.  T.  646  ;  and  see  Re  Dumhell,  LJx parte  Hughes, 
Ex  parte  Lyon  (1802),  6  Yes.  617  ;  Coles  v.  Trecothick  (1804),  9  Yes.  234.  As  to  a 
purchase  by  a  trustee  of  trust  property  from  himself  or  his  co-trustees,  see  titles 
Equity,  Yol.  XIII.,  pp.  156  et  seq. ;  Trusts  and  Trustees.  As  to  sale  by 
mortgagor  to  mortgagee,  see  title  Mortgage. 

(r)  Norton  v.  Relly  (1764),  2  Eden,  286;  Huguenin  v.  Baseley  (1807),  14  Yes. 
273  ;  Whyte  v.  Meade  (1840),  2  I.  Eq.  E.  420;  Nottidge  v.  Prince  (I860),  2  Giff. 
246;  Lyon\.  Home  (1868),  L.  E.  6  Eq.  655;  Allcard  v.  Skinner  (1887),  3& 
Ch.  D.  145,  C.  A.  ;  3Lorley  v.  Loughnan,  [1893]  1  Ch.  736  ;  M'Carthy  v.  McCarthy 
(1846),  9  I.  Eq.E.  620  ;  S.  C,  suh  nom.  Fulham  v.  McCarthy  (1848),  1  H.  L.  Cas. 
703  ;  but  see  Kiriuan  v.  Cidlen  (1854),  4  I.  Ch.  E.  322. 

(s)  Lent  V.  Bennett  (1839),  4  My.  &  Cr.  269  ;  Pratt  v.  Barker  (1828),  4  Euss.  507  ; 
Gihsonv.  Russell  Y.  &  C.  Ch.  Cas.  104;  Ahearne  m.  Hogan  (1844), 

Drury  temp.  Sug,  310,  322  ;  Blackie  v.  Clark  (1852),  15  Beav.  595  ;  Billage  v. 
Southee  (1852),  9  Hare,  534 ;  Mitchell  v.  Homfray  (1881),  8  Q.  B.  D.  587,  C.  A. 
Eor  an  instance  in  which  a  gift  by  a  patient  to  his  medical  adviser  has,  in  the 
circumstances  of  the  case,  been  upheld,  see  Pratt  v.  Barker  (1826),  1  Sim.  1  ; 
affirmed  (1828),  4  Euss.  507.  As  to  the  relation  of  doctor  and  patient  in 
general,  see  title  Medicine  and  Pharmacy. 

[t)  Molony  v.  Iceman  (1842),  2  Dr.  &  War.  31 ;  Rhodes  v.  Bate  (1866),  1 
Ch.  App.  252;  lUng  v.  Anderson  (1874),  8  1.  E.  Eq.  147,  625;  see  Cane  v. 
Allen  (Lore?)  (1814),  2  Dow,  289,  H.  L. ;  Selsey  {Lord)  v.  Rhoades  (1827),  1 
Bli.  (n.  s.)  1,H.  L.  ;  Re  Coomler,  Coomher  v.  Coomher  (1911),  103  L.  T.  721,  and 
title  Agency,  Yol.  L,  p.  189. 

{u)  Page  v.  Home  (1848),  11  Beav.  227  ;  Cohhett  v.  Brock  (1855),  20  Beav.  524  ; 
Clark  V.  Girdiuood  (1877),  7  Ch.  D.  9,  C.  A.  ;  Lovesy  v.  Smith  (KS80),  15  Ch.  D. 
655  ;  Coulson  v.  Allison  (I860),  2  De  G.  E.  &  J.  521  ;  James  v.  Holmes  (1862), 
31  L.  J.  (ch.)  567. 

(v)  Grighy  v.  Cox  (1750),  1  Yes.  Sen.  517  ;  Field  v.  Sowle  (1827),  4  Euss.  112  ; 
Nedhy  v.  Nedhy  (1852),  5  De  G.  &  Sm.  377  ;  Barron  v.  Willis,  [1899]  2  Ch. 
578  ;  [1900]  2  Ch.  121,  C.  A. ;  Hoioes  v.  Bishop,  [1909]  2  K.  B.  390,  401,  C.  A.; 
and  seeBa7ik  of  Africa,  Ltd.  v.  Cohen,  [1909]  2  Ch.  129,  C.  A.,  per  EvE,  J.,  at 
p.  135;  Bank  of  Montreal  v.  Stuart  (1910),  103  L.  T.  641,  P.  C.  See,  contra, 
Cohhett  y.  Brock  (1855),  20  Beav.  524,  530,  531  ;  Parfitt  v.  Lawless  (1872), 
L.  E.  2  P.  &  D.  462,  468  ;  and  Bischoff's  Trustee  v.  Frank  (1903),  89  L.  T.  188. 
The  last-mentioned  case  appears  to  have  been  reversed  in  the  Court  of  _  Appeal, 
where,'  however,  it  was  not  reported  (seeder  Lord  Alyerstone,  C.J.,  in  Howes 
V.  Bishop,  supra,  at  p.  397). 

{w)  Grighy  Y.  Cox,  supra,  p)er  Lord  Hardwicke,  L.C,  at  p.  518;  Howes  y. 
Bishop,  supra,  per  Earwell,  L.J.,  at  p.  400;  and  see  Re  Flamank,  Wood  v.  Cock 
(1889),  40  Ch.  D.  461 ;  Bank  of  Montreal  v.  Stuart,  supra. 
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ill 


for  his  debt  through  the  agency  of  the  husband,  they  must,  in      Sect.  i. 

order  to  succeed  in  an  action  on  the  security,  be  in  a  position  to  Presumed 
prove  that  a  proper  explanation  of  the  effect  of  the  document  was  Undue 

given  to  the  wife  (a).  Influence. 

Sect.  2. —  Unconscionable  Bargains. 
Stjb-Sect.  1. — In  General. 

216.  Courts  of  equity  have  undoubted  jurisdiction  to  grant  relief  Unconscion- 
against  every  species  of  fraud,  including  cases  w^here  it  may  be  bargains, 
apparent,  from  the  intrinsic  nature  and  subject  of  the  bargain  itself, 

that  it  was  one  which  no  man  in  his  senses  and  not  under  delusion 
would  make  on  the  one  hand,  and  no  honest  and  fair  man  would 
accept  on  the  other;  in  fact,  an  inequitable  and  unconscionable 
bargain  (b). 

The  principle  has  now  been  extended  to  all  cases  in  which  tha 
parties  contracting  do  not  meet  on  equal  terms,  and  is  not  limited 
to  expectant  heirs,  but  applies  to  all  persons  under  pressure  without 
adequate  protection,  and  the  onus  of  supporting  the  transaction 
is  thrown  on  the  person  benefiting  (c).  In  determining  whether  the 
bargain  is  a  hard  one,  the  whole  transaction  has  to  be  considered 
and  not  only  the  price  (d). 

Sub-Sect.  *2. — Expectant  Heirs. 

217.  Contracts  relating  to  the  lending  of  money  are  subject  to  Loans, 
special  provisions  under  which  they  may  be  re-opened  {e). 

218.  The  court  will  always  relieve   against  the  fraud  which  Bargains 
infects  catching  bargains  with  heirs,  reversioners  or  expectants,  and  '^^^^  heirs.. 
fraud  is  always  presumed  in  such  cases  from  the  circumstances  of 

the  parties  contracting — weakness  on  the  one  side,  and,  on  the  other^ 

(a)  Turnlull  &  Co.  v.  Duval,  [1902]  A.  0.  429,  P.  C.  ;  Ghaplin  &  Co.,  Ltd.  v. 
Brammall,  [1908]  1  K.  B.  233,  C.  A. ;  see  also  Talhot  v.  Von  Boris  (1910),  27 
T.  L.  R.  95.  In  such  cases  the  principle  of  non  est  factum  (see  Foster 
Mackinnon  (1869),  L.  E.  4  C.  P.  704,  and  Lewis  v.  Clay  (1897),  67  L.  J.  (q.  b.) 
224)  is  more  readily  applied;  but  see  Howatson  v.  We¥b,  [1908]  1  Ch.  1,  0.  A. ; 
and  compare -Sa^'o^  y.  Chapman,  [1907]  2  Ch.  222,  per  SwiNEEN  Eady,  J.,  at 
pp.  227,  228. 

(&)  Chesterfield  {Earl)  v.  Janssen  (1751),  2  Yes.  Sen.  125,  per  Lord  Hard- 
WICKE,  L.O.,  at  p.  154.  As  to  the  sense  m  which  the  word  "  fraud"  is  used, 
see  Aylesford  {Earl)  v.  Morris  (1873),  8  Ch.  App.  484,  per  Lord  Selboene,  L.C., 
at  p.  490.  As  to  the  meaning  of  the, word  "unconscionable,"  see  Samuel  v. 
Newhold,  [1906]  A.  C.  461,  per  Lord  Lorebuen,  L.C.,  at  p.  470.  See  also 
title  Equity,  Yol.  XIII.,  pp.  20  et  seq.  ;  and  as  to  the  terms  on  which  such  a 
bargain  will  be  set  aside,  ibid.,  p.  21. 

(c)  O'Rorke  v.  BolinghroJce  (1877),  2  App.  Cas.  814,  823;  Frees  v.  CoJ^e 
■  (1871),  6  Ch.  App.  645;  and  see  Haygarth  v.  Wearing  (1871),  L.  E.  12  Eq.  320 ; 
Evans  Y.  Lleivellin  {1181),  1  Cox,  Eq.  Cas.  333;  Murray  v.  Palmer  (1805),  2 
Sch.  &  Lef.  474;  Wood  v.  Ahrey  (1818),  3  Madd.  417;  Longmate  v.  Ledger 
(1860),  2  G-iff.  157  ;  Sturge  v.  8turge  (1849),  12  Beav.  229 ;  Baker  v.  Monk  (1864), 
4  De  G.  J.  &  Sm.  388  ;  Clark  Y.'Malpas  (1862),  4  De  G.  F.  &  J.  401,  C.  A.  ; 
Ford  V.  Olden  (1867),  L.  E.  3  Eq.  461 ;  James  v.  Kerr  (1889),  40  Ch.  D.  449  ; 
Fry  V.  Lane,  Be  Fry,  Whittet  v.  Bush  (1888),  40  Ch.  D.  312  ;  BeesY.  Bt  Bernardy, 
[1896]  2  Ch.  437  ;  Slator  v.  Nolan  (1876), 11  I.  E.  Eq.  367  ;  Middleton  v.  Brown 
(1878),  47  L.  J.  (CH.)  411,  C.  A.  ;  compare  Farmer  v.  Farmer  (1848),  1  H.  L. 
Cas.  724;  Harrison  v.  Guest  (1860),  8  H.  L.  Cas.  481,  where  relief  was  refused. 

id)  Middleton  v.  Brown,  supra. 

\e)  See,  generally,  title  Money  and  Money-Lending. 
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Unconscion- 
able 
Bargains. 


Knowledge 
of  parent. 


Burden  of 
proof. 


Inadequacy 
of  considera- 
tion. 


Who  are 
"  expectant 
-heirs." 


usury,  extortion,  or  advantage  taken  of  that  weakness  (/).  Fraud 
does  not  mean  in  these  cases  deceit ;  it  means  an  unconscionable  use 
of  the  powers  arising  out  of  the  attendant  circumstances  and  con- 
ditions, and  where  the  relative  position  of  the  parties  is  such  as 
prima  facie  to  raise  this  presumption  the  transaction  cannot  stand, 
unless  the  person  claiming  the  benefit  thereof  can  prove  it  to  be  in 
fact  fair,  just,  and  reasonable  {g). 

The  principle  is  not,  it  seems,  applicable,  at  all  events  so  strictly, 
where  the  father  or  other  person  standing  in  loco  parentis  to  the 
grantor  has  knowledge  of  the  transaction  and  does  not  oppose  its 
being  carried  through  (/i). 

The  fact  that  the  expectant  heir  was  of  full  age  and  was  well 
aware  of  the  nature  of  the  transaction  is  not  sufficient  to  rebut  the 
presumption  that  such  a  bargain  is  fraudulent  (i),  nor  is  there  any 
obligation  on  an  expectant  heir  to  prove  that  he  was  in  fact  in 
financial  difficulties.  The  onus  is  in  all  cases  on  the  person  dealing 
with  an  expectant  heir  to  prove  that  the  bargain  is  a  just  one  {k), 

219.  Inadequacy  of  consideration  is  no  longer  a  sufficient  reason 
by  itself  for  setting  aside  a  dealing  with  a  reversionary  interest, 
provided  that  the  bargain  was  made  bond  fide  (I) ,  but  it  is  still  an 
important  element  to  be  taken  into  consideration  by  the  court  in 
determining  whether  a  bargain  is  or  is  not  unconscionable  (w). 

220.  The  term  ^'  expectant  heirs  "  is  used  in  this  connection  in 
its  very  widest  meaning,  and  includes,  besides  heirs  apparent  or 
presumptive,  all  persons  who  have  either  vested  or  contingent 
remainders  in  any  property,  including  a  remainder  in  a  portion  (n), 
or  who  have  any  expectation  of  benefit  on  the  death  of  a  rela- 
tive (o).    The  doctrine  also  extends  to  reversioners  (p), 

(/)  Chesterfield  {Earl)  v.  Janssen  (1751),  2  Yes.  Sen.  125,  per  Lord  Hardwicke, 
L.O.,  at  p.  157. 

{g)  Aylesford  {Earl)  v.  Morris  (1873),  8  Oh.  App.  484 ;  O'Rorhe  v.  BoUnglroke 
(1877),  2  App.  Cas.  814  ;  James  y.  Kerr  (1889),  40  Ch.  D.  449,  460. 

(7i)  King  v.  Hamlet  (1834),  2  My.  &  K.  456,  473  ;  and  see  Talbot  v.  Staniforth 
(1861),  1  John.  &  H.  484,  502,  503;  O'RorheY.  BolinghroJce,  supra,  at  p.  828; 
Sugden,  Yendors  and  Purchasers,  11th  ed.,  316,  1084. 

{i)  See  Chesterfield  {Earl)  v.  Janssen,  supra,  where  the  age  was  thirty;  Beynon 
V.  Coohe  (1875),  10  Ch.  App.  389,  where  the  age  was  forty. 

{h)  Bromley  v.  Smith,  Boustead  v.  Bromley,  Smith  v.  Bromleij  (1859),  26  Beav. 
644,  per  Eomilly,  M.E.,  at  p.  662 ;  Brenchley  v.  Higgins  (1900),  82  L.  T.  143 ; 
affirmed,  83  L.  T.  751,  C.  A. ;  and  see  Bowes  v.  Heaps  (1814),  3  Yes.  &  B.  117 ; 
Qwynne  v.  Heaton  (1778),  1  Bro.  0.  C.  1. 

{I)  Sales  of  Eeversions  Act,  1867  (31  &  32  Yict.  c.  4),  an  Act  to  amend  the 
law  relating  to  the  sale  of  reversions  ;  but  this  Act  has  in  no  degree  whatever 
shifted  the  onus  from  the  person  obtaining  the  beneficial  interest  of  proving 
that  the  transaction  was  l)ona  fide  {Aylesford  {Earl)  v.  Morris,  supra, 
per  Lord  Selborne,  L.C.,  at  p.  490).  Eor  the  cases  on  the  law  before  the 
Act,  see  title  Equity,  Yol.  XIII.,  p.  21. 

(m)  Aylesford  {Earl)  v.  Morris,  supra,  at  p.  490;  O'Rorke  v.  Bolinghrohe, 
supra;  Fry  v.  Lane,  Be  Fry,  Whittet  v.  Bush  (1«88),  40  Ch.  D.  312,  321  ;  Seaton 
V.  Lewis  (1895),  11  T.  L.  E.  430,  C.  A.  ;  Kevans  v.  Joyce,  [1896]  1 1.  E.  442,  0.  A. ; 
Brenchley  v.  Higgins  (1900),  83  L.  T.  751,  C.  A. 

{n)  Beynon  v.  Cook,  supra,  at  p.  391 ;  Be  Slater's  Trusts  (1879),  11  Ch.  D.  227, 
238. 

(o)  Ibid. ;  Nevill  v  Snelling  (1880),  15  Ch.  D.  079. 

( p)  Aylesford  {Earl)  v.  M&rris,  supra,  at  p.  497  ;  Tottenham  v.  Emmet  (1865), 
14  V^.  E.  3. 
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The  fact  that  a  small  portion  of  the  property  dealt  with  is  in  Sect.  2. 

possession  will  not  prevent  the  application  of  the  above  rules  (q),  (Jnconscion- 

Equity  will  also  grant  relief  against  usurious  loans  on  the  security  ^-^^ 

of  reversionary  interests  (r),  and  if  the  transaction  is  unconscionable  Bargains, 

it  is  immaterial  that  the  loan  was  made  before  the  security  was  Loans  on 

given  (s).  reversions. 

Sect.  3. — Confirmation  hy  Grantor. 


acquiescence. 


221.  Transactions  entered  into  under  undue  inflaence  and  Ratification 
unconscionable  bargains  are  voidable  at  the  instance  of  the  grantor 
or  his  representatives  (^),  and  not  Yoidi  ah  initio  {a) .  The  grantor 
may  lose  his  right  to  have  them  set  aside  either  by  his  subsequent 
ratification,  or  by  his  passive  acquiescence,  to  be  inferred  from  his 
holding  his  hand  for  a  considerable  period  of  time,  or  in  such 
circumstances  that  he  must  be  taken  to  have  determined  not  to 
impeach  his  grant  (6). 

•  During  the  continuance  of  the  relation  from  which  the  pre- 
sumption of  undue  influence  arises  there  can  be  no  ratification 
or  acquiescence  which  will  deprive  the  grantor  of  his  remedy,  for 
the  influence  which  occasioned  the  transaction  also  prevents  the 
grantor  from  asserting  his  rights  (c).  Similarly,  there  can  be  no 
ratification  or  acquiescence  so  long  as  the  grantor  remains  in 
ignorance  that  the  transaction  was  either  invalid  {d)  or,  at  any  rate, 
of  questionable  validity  (e),  and  that  he  has  a  remedy  (/) :  for  while 


{q)  Davis  v.  Marlborough  [Duke)  (1819),  2  Swan.  108,  15-1;  see  Portmore 
(Lard)  v.  Taylor  (1831),  4  Sim.  182  ;  NesMU  v.  Berridye,  Butler  v.  Berridge  (1863), 
32  Beav.  282. 

{r)  Miller  v.  Cooli  (1870),  L.  R.  10  Eq.  641;  Beynon  v.  Gooh  (1875),  10 
Ch.  App.  389;  Re  Slater's  Trusts  (1879),  11  Ch.  D.  227;  Croft  v.  Graham 
(1863),  2  De  Gr.  J.  &  Sm.  155,  0.  A. 

(s)  Tyler  v.  Gates  (1870),  L.  E.  11  Eq.  265  ;  affirmed  (1871),  6  Cli.  App.  665  ; 
€68  now  Money-lenders  Act,  1900  (63  &  64  Yict.  c.  51) ;  and  title  Money  and 
Money-Lending. 

{t)  Allcard  v.  Skinner  (1887),  36  Ch.  D.  145,  C.  A.,  per  Lindley,  L.J.,  at 
p.  187 ;  and  see  pp.  103,  106,  ante. 

(a)  Stump  V.  Galy  (1852),  2  De  Gr.  M.  &  Gr.  623 ;  AlJcard  v.  Skinner,  supra, 
at  p.  186. 

(6)  Smith  V.  Clay  (1767),  3  Bro.  C.  0.  639,  n.  (Belt's  ed.) ;  Cole  v.  Gihhons 
(1734),  3  P.  Wms.  290  ;  Sibhering  v.  Balcarras  {Earl)  (1850),  3  De  G.  &  Sm.  735  ; 
Wright  v.  Vanderplanh  (1856),  8  De  Gl.  M.  &  G.  133,  147,  C.  A. ;  Gresley  v. 
Mousley  (1859),  4  De  G.  &  J.  78,  0.  A. ;  Turner  v.  Collins  (1871),  7  Ch.  App. 
329,  341 ;  Mitchell  v.  Homfray  (1881),  8  Q.  B.  D.  587,  C.  A. ;  Allcard  y.  Skinner, 
supra.    See,  further,  title  Equity,  Yol.  XIII.,  p.  169. 

(c)  Gowland  v.  De  Faria  (1811),  17  Yes.  20,  25;  Addis  v.  Campbell  (1841),  4 
Beav.  401 ;  Gresley  v.  Mousley,  supra,  at  p.  96 ;  Moxon  v.  Payne  (1873),  8  Ch. 
App.  881,  886  ;  Fry  v.  Lane,  Re  Fry,  Whittet  v.  Bush  (1888),  40  Ch.  D.  312 ;  see 
King  v.  Hamlet  (1834),  2  My.  &  K.  456,  480,  commented  on  in  Talbot  v.  >S^am- 
forth  (1861),  1  John.  &  H.  484,  502. 

{d)  Salmon  v.  Cutts,  Cutts  v.  Salmon  (1850),  4  De  Gr.  &  Sm.  125  ;  Kempson  v. 
Ashbee  (1874),  10  Ch.  App.  15,  20. 

(c)  Stumpy.  Gaby,  supra;  Savery  v.  King  (1856),  5  H.  L.  Cas.  627;  Waters 
V.  Thorn  (1856),  22  Beav.  547. 

(/)  Purcelly.  M' Namara  (1806),  14  Yes.  90,  120  ;  Wood  v.  D(ywnes  (1811),  18 
Yes.  120;  Roche  y.  O'Brien  (1810),  1  Ball  &  B.  330,  339;  Dunbar  v.  Tredennick 
(1813),  2  Ball  &  B.  304,  317 ;  Rees  v.  De  Bernardy,  [1896]  2  Ch.  437  ;  Tyars  v. 
Alsop  (1889),  61  L.  T.  8,  C.  A. ;  see,  however,  Mitchell  v.  Homfray,  supra,  at 
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lie  remains  in  ignorance  the  alleged  act  of  ratification  will  be  taken 
to  have  been  done  not  for  the  purpose  of  supporting  the  trans- 
action if  impeached,  but  for  some  other  purpose  (g).  Ignorance, 
however,  as  to  the  nature  of  the  remedy  will  not,  if  there  be  knov/- 
ledge  that  some  remedy  exists,  prevent  ratification  or  acquiescence 
having  effect  (h). 

If  a  part  of  the  transaction  which  is  impeached  has  been  ratified 
the  whole  transaction  must  stand  (^) ;  so,  where  a  settlor  exercises 
a  power  of  charging  jointures  and  portions  reserved  to  him  by  a 
settlement  which  would  otherwise  be  voidable,  the  whole  settlement 
is  good  {k). 

Gifts  by  will  stand  upon  a  different  footing  as  to  impeachment  on 
the  ground  of  undue  influence  {I).  Accordingly,  where  a  voidable 
conveyance  inter  vivos  is  confirmed  by  the  will  of  the  grantor  the 
conveyance  will  be  sustained,  although  the  influence  on  account  of 
which  the  conveyance  is  voidable  continues  until  the  death  of  the 
grantor  (m),  provided  that  the  grantor  when  making  the  will  knew 
that  the  conveyance  was  voidable,  and  intended  an  act  of  bounty  for 
the  benefit  of  the  grantee  (n).  The  disposition  in  such  a  case  is 
testamentary,  and  the  doctrines  of  ademption  and  lapse  consequently 
apply  (o). 

Laches  and  222.  The  time  within  which  the  grantor  must  assert  his  remedy 
delay.  [^1  order  to  avoid  the  transaction  varies  according  to  the  circum- 

stances of  the  case  {p).  The  period  during  which  the  grantor 
remains  under  the  undue  influence  or  in  ignorance  that  he  has  a 
remedy  is  disregarded,  with  the  result  that  transactions  have  been 
impeached  after  a  great  lapse  of  time(g). 


p.  591.  See,  f  arther,  as  to  material  factors  in  deciding  whether  laches  is  to  be 
imputed,  title  Equity,  Vol.  XIIL,  p.  170. 

{g)  Waters  v.  Thorn  (1856),  22  Beav.  547,  560.  " 

(A)  AUcard  v.  Skinner  (1887),  36  Ch.  D.  145,  192,  C.  A. 

(i)  Mihier  v.  Harewood  {Lord)  (1811),  18  Yes.  259. 

{k)  JarrattY.  Aldam  {ISIO},  L.  E.  9  Eq.  463.  See,  further,  titles  Powers; 
Settlements. 

(?)  See  p.  104,  ante. 

(m)  Stump  V.  Gahy  (1852),  2  De  Gr.  M.  &  J.  623 ;  see,  contra,  Lyon  v.  ILonrLe 
(1868),  L.  E.  6  Eq.  655. 

{n)  Waters  v.  Thorn,  supra. 

(o)  Bizzey  v.  Flight  (1876),  3  Ch.  D.  269.  As  to  these  doctrines,  see  titles 
Executors  and  Administrators,  Vol.  XIV.,  pp.  128  et  seq. ;  Wills. 

{p)  Contrast  Salmon  v.  Cutts,  Cults  v.  Salmon  (1850),  4  De  Gr.  &  Sm.  125,  and 
Hatch  V.  Hatch  (1804),  9  Ves.  292  -;  and  see  Lindsay  Petroleum  Co.  y.  Hurd  (1874), 
L.  E.  5  P.  C.  221,  239  ;  Erlanger  v.  New  Sombrero  Phosphate  Co.  (1878),  3 
App.  Cas.  1218,  1279.  See,  further,  title  Equity,  Vol.  XIII.,  p.  169  ;  and  as  to 
cases  where  special  promptitude  is  required,  ihid.,  p.  173.  These  authorities 
are  concerned  with  equitable  rules :  the  legal  periods  after  which  claims  are 
barred  by  "  statute  "  are  dealt  with  under  title  Limitation  of  Actions. 

{q)  Hatch  V.  Hatch  (1804),  9  Ves.  292  ;  Gresley  v.  Mousley  (1859),  4  De  G.  &  J. 
78,  95,  96,  C.  A.  ;  Lvempson  v.  Ashbee  (1874),  10  Ch.  App.  15  ;  Turner  v.  Collins 
(1871),  7  Ch.  App.  329;  Allcard  v.  Skinner,  supra,  at  p.  187;  and  see  Beaden 
V.  L<:ing  (1852),  9  Hare,  499,  532  ;  Blagrave  v.  Roath  (1856),  8  De  G.  M.  &  G. 
G20,  C.  A.  ;  Wright  v.  Vanderplank  (1856),  8  De  G.  M.  &  G.  133,  C.  A. ;  Mitchell 
V.  Homfray  (1881),  8  Q.  B.  D.  587,  C.  A. 


Sect.  3. 

Confirma- 
tion by 
Grantor. 


Confirmation 
by  will. 


Part  III. — Impeachable  from  Position  of  Parties. 
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Sect.  4. — Impeachment  hy  Grantor, 

223.  A  conveyance  made  in  such  circumstances  as  to  be 
impeachable  by  the  grantor  as  against  the  grantee  is  impeachable 
as  against  all  volunteers  claiming  through  the  grantee  (?•) .  It  is 
also  impeachable  as  against  a  purchaser  for  value  deriving  title 
under  the  grantee  who  takes  with  notice  of  the  grantor's  equity,  or 
of  the  circumstances  from  which  the  court  infers  such  equity  (s)  ; 
but  purchasers  for  value  without  notice  of  the  circumstances  in 
which  the  deed  was  executed  are  not  affected  by  the  equity,  and 
so  far  as  their  interests  are  concerned  the  conveyance  will  be 
upheld  (a). 

The  mere  fact  that  the  purchaser  knew  when  he  took  his  con-  Notice, 
veyance  that  his  vendor  was  the  parent  of,  or  stood  in  some  other 
confidential  relation  to,  the  original  grantor  is  not  of  itself  suffi- 
cient to  fix  him  with  notice  of  the  equity,  but  a  little  more  than 
that,  e.g.,  that  the  original  grantor  had  only  recently  attained  his 
majority  or  resided  with  the  vendor,  is  sufficient  to  do  so  (h). 

224.  A  receipt  clause  in  the  body  of  a  mortgage  deed,  executed 
by  a  client  in  favour  of  his  solicitor,  estops  the  mortgagor  from 
denying,  as  against  a  purchaser  for  value  from  the  mortgagee, 
although  with  knowledge  of  the  relation  subsisting  between  the 
mortgagee  and  mortgagor,  that  the  consideration  money  was  in 
fact  paid  (c). 

Although  fixed  with  notice  of  a  confidential  relation  subsisting 
between  the  original  grantor  and  the  original  grantee,  a  purchaser 
or  volunteer  claiming  through  the  original  grantee  can  still,  of 
course,  uphold  the  original  grant,  if  he  can  prove  affirmatively 
that  it  was  made  voluntarily  and  deliberately,  and  with  knowledge 
of  its  nature  and  effect  {d).  So,  as  between  vendor  and  purchaser, 
the  fact  that  the  abstract  of  title  discloses  a  purchase  by  a  solicitor 
from  his  client,  or  some  other  transaction  of  such  a  nature  as 


Sect.  4, 
Impeach- 
ment by 
Grantor. 


Position  of 
parties  claim- 
ing through 
grantee. 


Receipt 
clause. 


Vendor  and 
purchaser. 


(r)  Bainhrigge  v.  Browne  (1881),  18  Ch.  D.  188. 

(5)  Maitland  v.  Irving  (1846),  15  Sim.  437;  Addis  v.  Cmnplell  (1841),  4  Beav. 
401;  Berdoe  v.  Dawson  (1865),  34  Beav.  603;  Kempson  v.  Ashhee  (1874),  10 
Ch.  App.  15,  21  ;  Bainhrigge  v.  Broiune,  supra,  at  p.  197  ;  De  Witte  v.  Addison 
fl899),  80  L.  T.  207,  2i2,  C.  A.  ;  see  alsp  Bischof's  Trustee  v.  Frank 
(l903),  89  L.  T.  188;  but  as  to  this  last-mentioned  case,  see  note  (v),  p.  110, 
aiite. 

(a)  Cohheit  v.  Brock  (1855),  20  Beav.  524,  531  ;  Greenslade  v.  Dare  (1865),  20 
Beav.  284  ;  Bainhrigge  v.  Broiune,  supra. 

(h)  Thornher  v.  Sheard  (1850),  12  Beav.  589;  Cohhett  v.  Brock,  supra; 
Bainhrigge  v.  Browne,  supra  ;  see,  contra,  Molony  v.  Kernan  (1842),  2  Dr.  &War. 
31,  40,  41,  where  it  was  held  that  knov/ledge  of  the  mere  fact  that  the  vendor 
was  the  agent  of  the  original  grantor  was  enough  to  fix  the  purchaser  with, 
notice. 

(c)  Powell  V.  Browne  (1907),  97  L.  T.  854,  0.  A.  ;  Saunders  v.  Kent,  [1885] 
W.  N.  147.  There  would  be  no  estoppel  as  between  the  mortgagor  and  mort- 
gagee {Gresley  v.  Mousley  (1862),  3  De  (3r.  P.  &  J.  433,  C.  A.).  See  title  Estoppel, 
Vol.  XIII.,  p.  372. 

{d)  Maitland  v.  Backhouse  {184:1),  16  Sim.  58  ;  Espey  v.  lake  (1852),  10  Hare, 
260;  Baker  v.  Bradley  (1854),  2  Sm.  &  G-.  531  ;  Berdoe  v.  Dawson,  supra;  and 
see  Cook  v.  Lamotte  (1851),  15  Beav.  234,  241,  242;  Hoghton  v.  Hoghton  (1852), 
15  Beav.  278,  299. 
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possibly  to  be  impeachable  on  the  ground  of  undue  influence,  does 
not  justify  a  purchaser  in  rescinding  the  contract  if  clear  evidence 
is  given  that  the  transaction  was  in  fact  not  vitiated  by  undue 
influence,  even  though  such  evidence  does  not  include  the  testimony 
of  the  grantor,  and  the  concurrence  of  the  grantor  or  his  repre- 
sentatives cannot  be  obtained  (e). 


(e)  Spencer  v.  TojpTiam  (1856),  22  Beav.  573,  582 ;  and  see  title  Sale  of  Land. 


FRAUDULENT  ASSIGNMENT. 

See  Bankruptcy;  Fraudulent  and  Voidable  Conveyances. 


FRAUDULENT  DEBTOR. 

See  Bankruptcy. 


Sect.  4. 
Impeach- 
ment by 
Grantor. 


FRAUDULENT  DISTRESS. 

See  Bankruptcy;  Distress. 
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FRAUDULENT  REMOVAL  OF  GOODS. 

See  Distress. 


FREEBENCH. 

See  Copyholds  ;  Ebal  Property  and  Chattels  Beal. 


FREEBOARD. 

See  Boundaries  and  Fences  ;  Shipping  and  Navigation. 


FREE  CROPPING. 

See  Agriculture. 


FREEHOLD. 


See  Descent  and  Distribution;  Executors  and  Administrators; 
Mortgage  ;  Keal  Property  and  Chattels  Eeal  ;  Sale  of 
Land. 
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FREEHOLD  LAND  SOCIETIES. 

See  Industrial,  Provident  and  similar  Societies. 


FREEMAN. 

See  Corporations  ;  Elections  ;  Local  Government. 


FREEMASONS. 

See  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  466,  note  (m). 


FREIGHT. 

See  Carriers  ;  Eailways  and  Canals  ;  Shipping  and  Navigation. 
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Insurance  Corporations 
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See  title  Industrial,  Peoyident  and 
SIMILAR  Societies. 
„      Companies  ;  Insurance. 

Loan  Societies. 
„  Partnership. 
Clubs. 

„      Industrial,  Provident  and 

SIMILAR  Societies. 
„  Clubs. 

Trade  and  Trade  Unions. 


Part  I. — Nature  and  Classes  of  Friendly 

Societies. 

Sect.  1. — In  General. 

225.  Friendly  societies  are  voluntary  associations  formed  for  the 
purpose  of  raising,  by  the  subscriptions  of  the  members,  funds  out 
of  which  advances  may  be  made  for  the  mutual  relief  and  the 
maintenance  of  the  members,  their  wives,  or  children,  in  sickness, 
infancy,  old  age,  or  infirmity,  and  for  kindred  purposes  (a).  They 
may  be  either  registered  (h)  or  unregistered  societies  (c). 

226.  On  the  consolidation  of  the  enactments  relating  to  friendly 
societies  in  1896  the  legislation  was  divided  into  two  parts,  the  first 
part  (d)  embodying  the  provisions  affecting  friendly  societies  proper, 
and  the  second  (e)  those  relating  to  collecting  societies.  The  latter 
enactment  applies  to  unregistered  as  well  as  regiJtered  societies  (/). 

227.  A  friendly  society  which  lives  only  from  year  to  year, 
periodically  wiping  its  transactions  "  off  the  slate,"  is  often  termed 
"  a  slate  club  "  (g).  After  meeting  claims  for  sickness  and  death 
arising  during  any  year,  such  a  club  at  the  close  of  the  year  divides 
the  balance  of  its  funds  among  its  members,  leaving  a  small  sum 
to  carry  over  in  the  new  year,  but  making  no  sufficient  reserve  for 

(a)  Preamble  to  stat.  (1793)  33  aeo.  3,  c.  54;  preamble  to  stat.  (1819) 
69  Geo.  3,  c.  128.  Por  detailed  accounts  of  the  origin,  early  history,  and 
characteristics  of  benefit  or  thrift  associations,  see  Preface  to  Pratt's  Law  of 
Priendly  Societies  (13th  ed.),  by  Sir  E.  W.  Brabrook,  O.B.,  late  Chief  Eegistrar 
of  Priendly  Societies  (reprinted  in  14th  ed.) ;  Bunyon's  Law  of  Life  Assurance, 
4th  ed.,  chap.  xiii. ;  "  Provident  Societies  and  Industrial  Welfare,"  Yictorian 
Era  Series,  published  by  Blackie  &  Sons,  Ltd.,  London;  and  Eeport  of 
Chief  Eegistrar,  1904,  Appendix  A,  pp.  46—64.  As  to  the  distinction  between  a 
friendly  society,  a  club,  and  a  partnership,  see  Flemyng  v.  Hector  (1836)  2 
M.  &  W.  172 ;  Todd  v.  Emly  (1841),  7  M.  &  W.  427  ;  Re  St.  James'  aub  (1862), 
16  Jur.  1076).  ^  As  to  clubs,  generally,  see  title  Clubs,  Vol.  lY.,  p.  406;  and 
as  to  partnership,  generally,  see  title  Partnership. 

(&)  See  p.  123,  post. 

(c)  See  p.  127,  post. 

(d)  I.e.,  the  Friendly  Societies  Act,  1896  (59  &  60  Yict  c.  26). 
purpose  of  brevity  this  Act  is  generallv  referred  to,  ' 
"the  Act  of  1896." 

(e)  Collecting  Societies  and  Industrial  Assurance  Companies  Act, 
(69  &  60  Yict.  c.  26). 

(/)  lUd.,  8.  1. 

(^)  See  Be  One  and  All  SicMess  and  Accident  Assurance  Association  (1909),  25 
T.  L.  E.  674. 
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future  contingencies.  After  the  division  has  taken  place,  members 
wishing  to  continue  as  such  for  another  year  are  not  necessarily 
allowed  to  do  so.  Such  a  club  may  be  registered  on  condition  that 
its  rules  contain  express  provision  for  meeting,  before  the  division 
is  made,  all  claims  existing  at  the  time  of  division.  The  club  is 
not  required  by  law  to  make  any  provision  for  claims  that  are  not 
existing,  but  prospective.  As  those  prospective  claims  must  in- 
crease as  the  ages  of  the  members  increase,  no  such  club  can  be 
considered  a  permanent  provision  in  case  of  sickness  and  mortality  ; 
and,  although  the  risk  of  failure  to  meet  such  claims,  in  the 
absence  of  any  reserve  fund,  is  correspondingly  increased,  it  is 
the  practice  of  slate  clubs  to  charge  members  the  same  contribution, 
whatever  their  age  may  be.  A  slate  club  that  is  not  registered 
is  within  the  Assurance  Companies  Act,  1909,  unless  exempted  by 
the  Board  of  Trade  (h). 

228.  If  under  the  rules  of  a  friendly  society  poverty  is  a 
necessary  qualification  for  participation  in  the  benefits  of  the 
society,  the  society  may  be  a  charity  in  the  legal  sense  and  enjoy 
the  privileges  of  charitable  institutions  (^),  but  not  otherwise  (j),.  A 
friendly  society  does  not  become  charitable  because  it  receives 
donations  and  subscriptions  (k).  The  word  "benevolent  "  includes 
purposes  that  do  not  come   within   the  technical  meaning  of 

charitable  purposes  "  (Z).  Friendly  societies  are  exempted  from 
registration  under  the  Charitable  Donations  Kegistration  Act, 
1812  (m),  and  from  the  jurisdiction  of  the  Charity  Commis- 
sioners (n).  J 

229.  The  Friendly  Societies  Act,  1896,  applies  (o)  not  only  to 
societies  registered  under  its  provisions,  but  also  to  societies  and 
branches  subsisting  before  1st  January,  1897  (p),  which,  or 
the  rules  of  which,  have  been  registered,  enrolled,  or  certified 
under  any  of  the  repealed  Acts  relating  to  friendly  or  cattle 


{h)  9  Edw.  7,  0.  49,.  ss.  1,  35 ;  see  title  Companies,  Vol.  Y.,  pp.  620  et  seq. 
As  to  registration  of  dividing  societies,  see  Friendly  Societies  Act,  1896  (59  &  60 
Yict.  c.  25),  s.  15. 

{i)  Spiller  V.  Maude  (1881),  32  Gh.  D.  158,  n. ;  Fease  v.  Pattinson  (1886), 
32  Ch.  D.  154;  Be  Buck,  Bruty  v.  MacJcey,  [1896]  2  Oh.  727;  Be  Lacy,  Boyal 
General  Theatrical  Fund  Association  v.  Kydd,  [1899]  2  Ch.  149  ;  compare  Anon. 
(1745),  3  Atk.  277  ;  and  see  title  Chakities,  Yol.  lY.,  pp.  110,  119. 

[j)  Be  Clark's  Trust  (1875),  1  Ch.  D.  497  ;  Ounnack  v.  Edwards,  [1896]  2  Ch. 
679,  C.  A.  ;  Braiihwaite  v.  A.-G.,  [1909]  1  Ch.  510. 

{k)  Be  Clark's  Trust,  supra,  at  p.  500  ;  Be  Buck,  Bruty  v.  Mackey,  supra,  at 
p.  733. 

(I)  James  v.  Allen  (1817),  3  Mer.  17  ;  and  see  note  (s),  p.  125,  post,  and  title 
Chahitjes,  Yol.  lY.,  p.  146. 

(m)  52  Geo.  3,  c.  102,  s.  12  ;  and  see  title  Charities,  Yol.  lY.,  pp.  244,  245. 

(7i)  Charitable  Trusts  Act,  1853  (16  &  17  Yict.  c.  137),  s.  62;  and  see  title 
Cbtarities,  Yol.  lY.,  p.  305. 

(o)  59  &  60  Yict.  c.  25,  s.  101  (1). 

ip)  The  date  when  the  Friendly  Societies.  Act,  1896  (59  &  60  Yict.  c.  25), 
came  into  operation  {ibid.,  s.  108).  The  expression  "registered  society  (where 
used  in  this  title)  means  a  society  registered  under  that  Act,  and  includes 
societies  subsisting  at  the  commencement  of  the  Act,  to  which  the  provisions  of 
the  Act  apply  {ibid.,  s.  106  ;  see  also  ibid.,  ss.  8,  101).  The  Act  extends  to  the 
whole  of  the  United  Kingdom,  Channel  Islands,  and  Isle  of  Man  {ibid.,  ss. 
103—105,  108  ;  Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  18  (1)). 
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insurance   societies  (g).     The   rules   of   societies   and   branches     Sect.  i. 
registered  under  such  repealed  Acts,  so  far  as  they  are  not  con-  In  General, 
trary  to  any  express  provision  of  the  existing  statutes,  continue  in 
force  until  altered  or  rescinded  (r). 

The  objects  of  a  registered  society  must  be  among  those  specified  Objects  of  a 
in  the  Act  of  1896  (s).    It  is  ultra  vires  to  apply  the  funds  of  a-^^^f^ 
society  to  purposes  other  than  those  expressed  in  the  rules  (t).         socie  y. 

230.  A  registered  society  has  many  statutory  advantages  over  an  Advantages 
unregistered  society  formed  for  the  like  purposes.    In  the  case  of  a 
specially  authorised  society  (u)  the  statutory  advantages  (a)  are  sub- 

ject  to  the  limitation,  if  any,  of  the  special  authority. 

Sect.  2. — Different  Classes  of  Friendly  Societies, 
Stjb-Sect.  1. — Societies  capahle  of  being  registered: 

231.  Five  classes  of  societies  are  capable  of  registration  under  What 

the  Act  of  1896  (&),  namely,  friendly  societies,  cattle  insurance  ^g^j.f'fgte^g/ 
societies,  benevolent  societies,  working  men's  clubs,  and  specially    ^  ^^^^^ 
authorised  societies  (c). 


{q)  In  Be  Meredith  and  Whittingham  (1856),  1  0.  B.  (n.  s.)  216,  it  was  held 
that,  where  a  friendly  society  enrolled  its  rules  in  1832,  under  stat.  (1829)  10 
Geo.  4,  c.  57,  and  shortly  afterwards  framed  new  rules,  which  were  never 
enrolled  or  certified,  it  was  a  subsisting  society  under  the  original  rules.  It 
follows  from  the  rule  stated  in  the  text  that  societies  registered  under  the 
repealed  Acts  are  registered  societies  within  the  meaning  of  the  Friendly 
Societies  Act,  1896(59  &  60  Vict.  c.  25),  even  where  their  objects  are  not  among 
those  enumerated  in  s.  8  of  that  Act. 

(r)  Ihid.,  s.  101  (1).  This  section  does  not  by  implication  enable  societies 
established  before  1850  to  alter  their  rules,  if  the  rules  themselves  do  not  pro- 
vide for  such  alteration  {Souter  v.  Davies  (1895),  15  E,.  261  ;  see  stat.  (1855) 
18  &  19  Vict.  c.  63,  s.  27). 

(s)  59  &  60  Vict.  c.  25,  s,  8  ;  see  p.  124,  post  , 

{t)  Dunkley  v.  Harrison  (1887),  51  J.  P.  788,  where  it  was  held  that  funds 
applicable  for  the  relief  of  members  falling  sick,  lame,  or  blind,  or  being  other- 
wise disabled  from  work,  could  not  be  applied  for  the  support  of  a  member 
who  was  disabled  merely  by  old  age. 

{u)  As  to  specially  authorised  societies,  see  note  (5),  p.  \2b,'post. 

(a)  E.g.,  it  can  legally  hold  land  (not  exceeding  one  acre  in  the  case  of  a 
benevolent  society)  and  other  kinds  of  property  in  the  names  of  trustees,  such 
property  passing  from  one  trustee  to  another  (except  in  the  case  of  copyholds  or 
stock  in  the  funds),  by  the  mere  fact  of  their  appointment,  and  can  carry  on  all 
legal  proceedings  in  the  trustees'  names  (see  p.  145,  "post ;  as  to  copyholds,  see 
p.  1G9,  post).  It  has  other  advantages  as  regards  criminal  remedies  for  fraud  by 
members  (pp.  170,  186,  187,  post),  preference  over  creditors  of  an  officer  in 
respect  of  property  in  his  possession  by  virtue  of  his  office  (p.  lQ2,post),  transfer 
of  stock  to  new  trustees  (p.  170,  _pos^),  freedom  from  stamp  duties  (p.  161,  jpos^), 
receipts  from  members  over  sixteen  (p.  147,  ^mst),  cost  of  certificates  of  birth  or 
death  (note  (m),  p.  152,  post),  investments  with  National  Debt  Commissioners 
(p.  167,  post),  holding  copyholds  (p.  169,  post),  discharging  mortgages  by 
indorsed  receipt  (p.  166,  post),  disputes  (pp.  175  et  seq.,  post),  insurance  without 
insurable  interest  (pp.  124,  156,  post),  nomination  (p.  152,  post),  audit  (p.  173, 
post),  record  of  rules  etc.  (p.  137,  2^ost),  income  tax  (p.  161,  post),  and  exemption 
from  the  Assurance  Companies  Act,  1909  (9  Edw.  7,  c.  49),  p.  164,  post. 

(h)  59  &  60  Vict.  c.  25. 

(c)  Ibid.,  s.  8  (1) — (5).  As  to  the  registration  of  trade  unions  under  the 
Priendly  Societies  Act,  1896,  see  Old  v.  Bobson  .{1890),  59  L.  J.  (m.  c.)  41'; 
Swaine  v.  Wilson  (1889),  24  Q.  B.  D.  252,  C.  A. ;  and  title  Teade  AND  Trade 
Unions. 
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232.  Friendly  societies  capable  of  being  registered  are  societies 
formed  for  the  purpose  of  providing,  by  voluntary  (d)  subscriptions 
of  the  members  thereof,  with  or  without  the  aid  of  donations,  for 
any  one  or  more  of  the  objects  enumerated  in  the  following  six 
classes  (e) : — 

(1)  The  relief  or  maintenance  (/)  of  the  members,  their  husbands, 
wives,  children  (g),  fathers,  mothers,  brothers  or  sisters,  nephews 
or  nieces  (h),  or  wards  being  orphans,  during  sickness  (i)  or  other 
infirmity,  whether  bodily  or  mental,  in  old  age  (meaning  any  age 
after  fifty)  or  in  widowhood  {k),  or  for  the  relief  or  maintenance 
during  minority  of  the  orphan  children  of  members  (Z). 

(2)  Insuring  money  to  be  paid  on  the  birth  of  a  member's  child, 
or  on  the  death  of  a  member,  or  for  the  funeral  expenses  of  the 
husband,  wife,  or  child  of  a  member,  or  of  the  widow  of  a  deceased 
member,  or,  as  respects  persons  of  the  Jewish  persuasion,  for 
the  payment  of  a  sum  of  money  during  the  period  of  confined 
mourning  (m); 

(3)  The  relief  or  maintenance  of  the  members  when  on  travel  in 
search  of  employment,  or  when  in  distressed  circumstances,  or  in 
case  of  shipwreck  or  loss  or  damage  of  or  to  boats  or  nets  (n) ; 


(d)  I.e.,  not  compnlsory.  It  is  conceived  that  the  word  "  voluntary  "  used  in 
connection  with  subscriptions  to  friendly  societies  cannot  be  used  in  the  legal 
sense  as  meaning  "  without  consideration,"  as  members  of  such  societies  gain 
the  benefit  of  insurance.  Moreover,  such  an  interpretation  would  prevent 
every  friendly  society  from  being  registered.  The  expression  "  voluntary 
contributions  "  in  the  Scientific  Societies  Act,  1843  (6  &  7  Yict.  c.  36),  s.  1,  has,, 
however,  been  interpreted  as  meaning  "  without  consideration  "  {Savoy  Overseers 
etc.  V.  Art  Union  of  London,  [1896]  A.  0.  296,  310). 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8  ;  Friendly  Societies 
Act,  1908  (B  Edw.  7,  c.  32),  s.  1  ;  and  see  Knoivles  v.  Booth  (1883),  32  W.  E.  432. 
The  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8,  provides 
only  for  the  insurance  of  members  themselves,  and  apparently  by  themselves, 
and  the  insurance  by  a  society  of  a  sum  to  be  paid  to  the  employee  of  the 
society  as  compensation  under  the  Assurance  Companies  Act,  1909  (9  Edw.  7, 
c.  49),  should,  where  provided  for,  be  secured  as  one  of  the  expenses  incident  to 
management  (Eeport  of  Chief  Eegistrar,  1907,  p.  10).  The  Assurance 
Companies  Act,  1909  (9  Edw.  7,  c.  49),  does  not  apply  to  registered  friendly 
societies  [ibid.,  s.  1). 

(/)  As  to  when  a  member  is  entitled  to  a  permanent  allowance  when  prevented 
from  following  his  customary  employment,  see  Manchester  Law  Clerks''  Friendly 
Society  v.  Wilson  {188S),  4  T.  L.  E.  465.  _ 

(g)  The  expression  "  children  "  is  not  limited  to  the  children  in  existence  at  the 
date  when  a  policy  is  taken  out ;  see  Atkinson  v.  A  tkinson,  [1895]  W.  N.  114. 

{h)  Only  legitimate  relations  can  support  a  claim  of  being  beneficiaries ;  but 
compare  Corner  v.  Oddfelloivs'  Friendly  Society  (1882),  46  J.  P.  809,  where  there 
was  evidence  that  a  society  intended  to  recognise  marriage  with  a  deceased 
wife's  sister,  and  was  accordingly  debarred  from  objecting  to  a  claim  for  general 
allowance  by  children. 

{i)  "  Sickness"  includes  "insanity  "  unless  the  rules  of  the  society  expressly 
exclude  mental  ailments  {Burton  v.  Eydcn  (1873),  L.  E.  8  Q.  B.  295)  ;  see 
also  Church  v.  Great  Southern  Sick  and  Burial  Society  (1890),  Diprose  and 
Gammon,  306  (county  court). 

(k)  The  expression  "widow"  is  not  confined  to  the  person  who  was  wife  of 
the  insurer  at  the  date  of  the  policy  {Atkinson  v.  Atkinson,  supra).  See  further,. 
Jle  Parker's  Policies,  Parker  v.  Parker,  [1906]  1  Ch.  526. 

(I)  Friendly  Societies  Act,- 1896  (59  &  60  Yict.  c.  25),  s.  8  (1)  'a). 

(m)  /hid.,  s.  8  (1)  (b). 

(n)  Ibid.,  s.  8  (1)  (c). 
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(4)  The  endowment  of  members  or  nominees  at  any  age  (o) ; 

(5)  The  insurance  against  fire  to  any  amount  not  exceeding 
£15  of  the,  tools  or  implements  of  the  trade  or  calling  of  the 
members  (p) ;  or 

(6)  The  guaranteeing  the  performance  of  their  duties  by  officers 
and  servants  of  the  society  or  any  branch  thereof  (q). 

233.  The  four  other  classes  of  societies  which  may  also  be 
registered  are : — (1)  "  cattle  insurance  societies,"  for  the  purpose  of 
insurance  against  loss  of  neat  cattle,  sheep,  swine,  horses,  and  other 
animals  by  death  from  disease  or  otherwise  (r) ;  (2)  "  benevolent 
societies,"  for  any  benevolent  or  charitable  purpose  (s) ;  (3)  working 
men's  clubs,  for  purposes  of  social  intercourse,  mutual  helpfulness, 
mental  and  moral  improvement,  and  rational  recreation  (a) ;  and 
(4)  societies  specially  authorised  by  the  Treasury  to  be  registered 
for  any  purpose,  and  to  which  some  or  all  of  the  provisions  of  the 
Friendly  Societies  Act,  1896,  are  extended  by  the  authority  (b). 


Sect.  2. 

Difierent 
Classes  of 
Friendly 
Societies. 


other 
societies 
which  may  be 
registered. 


(o)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8  (1)  (d).  Endow- 
ment may  be  effected  by  means  of  annuities  (see  ihid.,  ss.  16,  41). 
(p)  Hid.,  s.  8  (1)  (e). 

[q)  Eriendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  1. 

(r)  Friendly  Societies  Act,  1896  (59  &  60_yict.  c.  25),  s.  8  (2) ;  and  see  p.  139, 
j)Ost.  The  expression  "  other  animals,"  it  is  conceived,  includes  only  animals 
ejusdem  generis. 

{s)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8  (3).  Presumably 
the  purpose  of  benevolent  societies  is  to  provide  benefits  for  persons  other  than 
those  who  would  come  within  the  class  of  persons  benefited  by  friendly  societies 
(see  ihid.,  s.  8  (1) ).  The  point  whether  such  societies  may  be  established  for 
purposes  of  general  benevolenc'e,  as  distinguished  from  specified  purposes,  has 
not  been  decided  by  the  courts.  As  to  the  meaning  of  the  expression  "  charitable 
purposes,"  see  title  Chaiiities,  Yol.  lY.,  pp.  108 — 117. 

(a)  Friendly  Societies  Act,  1896  (59_  &  60  Yict.  c.  25),  s.  8  (4)._  See  title 
Clubs,  Yol.  lY.,  p.  409.  As  to  the  certification  of  shop  clubs  or  thrift  funds  by 
the  Eegistrar  of  Eriendlv  Societies,  see  title  Clubs,  Yol.  lY.,  p.  410  ;  Eeport  of 
Chief  Eegistrar,  1902,  pp.  3—5 ;  BalcUn  v.  Elury  {Lord)  (1903),  20  T.  L.  E.  60. 

(&)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c  25),  s.  8  (5).  The  purposes 
authorised  by  the  Treasury  under  this  section  or  the  corresponding  section  in 
one  of  the  repealed  Friendly  Societies  Acts  are  as  follows :  To  create  funds  by 
monthly  or  other  subscriptions  to  be  lent  out  to,  or  invested  for,  the  members  of 
the  society,  or  for  their  benefit,  pursuant  to  the  Friendly  Societies  Act,  1896 
(authority  of  23rd  April,  1903,  in  substitution  for  that  of  16th  May,  1876) ; 
assisting  members  out  of  employment  (20th  March,  1877)  ;  defending  members 
of  any  trade  against  frivolous  or  malicious  prosecutions,  and,  in  cases  of  crimes, 
affording  them  legal  or  other  assistance  for  the  detection  or  prosecution  of  the 
offenders  l[22nd  March,  1877);  providing  the  members  with  legal  and  other 
assistance  when  claiming  compensation  under  the  Employers'  Liability  Acts 
(27th  February,  1893) ;  promoting  thrift  among  the  labouring  classes  by  afford- 
ing them  the  opportunity  of  depositing  their  savings  at  interest  (23rd  March, 
1877,  modified  in  1883) ;  guaranteeing  the  performance  of  their  duties  by  officers 
of  friendly  societies,  and  guaranteeing  the  money  or  properties  of  friendly 
societies  against  loss  by  robbery  or  embezzlement  (31st  January,  1878,  modified 
and  limitations  revised  3rd  March,  1905) ;  enabling  persons  of  the  Jewish 
religion  to  provide  for  the  due  celebration  of  the  Passover  (18th  December, 
1883)  ;  the  promotion  of  science,  literature,  the  fine  arts  (5th  July,  1878), 
music  (3rd  October,  1879),  education  (10th  April,  1890),  the  science  of 
cookery  (4th  March,  1891),  agriculture,  arboriculture  or  horticulture  (23rd 
March,  1877,  modified  9th  January,  1907,  limitations  revised  20th  January, 
1891) ;  the  promotion  of  angling  (15th  June,  1893),  bicycling  (24th  March, 
1888),  quoit-playing  (6th  April,  1878),  swimming,  life-saving,  and  resuscitation 


126  >     V  -     Friendly  Societies. 

Eegistration  under  the  Companies  (Consolidation)  Act,  1908  (c),  is 
not  necessary  in  the  case  of  a  society  authorised  by  the  Treasury  (d). 
Where  the  society  combines  with  any  specially  authorised  purpose 
any  of  the  purposes  hereinbefore  specified  (e),  the  society  is  not, 
in  respect  of  any  of  its  purposes,  entitled  to  any  privilege  or 
exemption  of  the  Act  of  1896  not  contained  in  the  provisions 
specified  in  the  authority ;  but,  as  regards  every  purpose  not 
specially  authorised,  it  continues  subject  to  all  the  duties  and 
obligations  imposed  by  the  Act  of  1896,  whether  contained  in  such 
specified  provisions  or  not  (/). 

234.  Dividing  societies,  other  than  benevolent  societies  or 
working  men's  clubs,  are  not  disentitled  to  registry,  if  the  rules  of 
the  society  contain  distinct  provision  for  meeting  all  claims  upon 
the  society  existing  at  the  time  of  division  before  the  division  takes 
place  (g). 

Sub-Sect.  2. — Societies  incapahle  of  being  registered. 

235.  A  friendly  society  which  contracts  with  any  person  for  the 
assurance  of  an  annuity  exceeding  £62  per  annum,  or  of  a  gross 
sum  exceeding  dBSOO,  cannot  now  be  registered  (h) ;  but  policies 
effected  prior  to  15th  August,  1850,  for  amounts  exceeding  this 
limit  remain  valid  (i).  A  society  consisting  of  less  than  seven 
members  cannot  be  registered  (J),  nor  can  a  society,  other  than  a 
benevolent  society  or  working  men's  club,  which  under  any  rule  or 
practice  divides  any  part  of  its  funds,  unless  the  rules  contain 

(21st  February,  1905)  ;  the  mutual  protection  and  promotion  of  the  interests 
of  friendly  societies  (8th  May,  1893). 

(c)  8  Edw.  7,  c.  69.  As  to  such  registration,  see,  generally,  title  Companies,, 
Vol.  v.,  pp.  59  et  seq. 

(d)  Peat  V.  Fowler  (1886),  55  L.  J.  (q.  b.)  271,  where  the  registration  of  the 
society  was  authorised  by  the  Treasury  under  the  corresponding  section  (8  (5) ) 
of  the  Friendly  Societies  Act,  1875  (38  &  39  Yict.  c.  60). 

(e)  See  p.  124,  ante. 

If)  Treasury  Eegulations,  1897  (3)  (Statutory  Eules  and  Orders  Eevised, 
Yol.  Y.,  Friendly  Society,  p.  1). 

{g)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  p.  25),  s.  15,  Sched.  I.  (9). 
Members  may  be  restrained  by  inj  unction  from  an  illegal  division  of  the  funds 
of  a  society  {Scott  y.  Feel  (1895),  Diprose  and  Gammon,  277).  As  to  trustees' 
liability  for  such  illegal  division,  see  Cox  v.  James  (1882),  Diprose  and  Gammon, 
282  ;  and  p.  145,  post.    As  to  slate  clubs,  see  p.  121,  ante. 

{h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8  (1)  (proviso) ;  ibid., 
s.  41 ;  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  3.  It  is  to  be  observed 
that  by  s.  3  of  the  Act  of  1908,  £300  is  substituted  for  £200  in  s.  41  of  the  Act 
of  1896,  but  that  s.  3  omits  to  state  that  the  same  substitution  is  to  apply  in 
s.  8  (1)  (f)  of  the  Act  of  1896.  Where  a  scheme,  certified  under  the  Workmen's 
Compensation  Acts,  1897  (60  &  61  Yict.  c.  37)  or  1906  (6  Edw.  7,  c.  58),  provides 
for  payment  of  compensation  by  a  friendly  society,  the  rule  set  out  in  the  text 
does  not  apply  in  respect  of  such  scheme  (Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Sched.  I.  (15)  ;  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  I.  (21)).  Societies  which  effect  policies  of  assurance 
payable  at  death  exceeding  the  sum  of  £1,000  are  subject  to  the  Friendly 
Societies  Discharge  Act,  1854  (17  &  18  Yict.  c.  56).  Such  societies  ceased  to 
be  friendly  societies  from  aad  after  the  passing  of  that  Act  (1854)  (see  ibid.y 
s.  1 ),  and,  therefore,  they  do  not  come  within  the  scope  of  this  article  ;  se© 
title  Insurance. 

{i)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  101  (2);  Clayton  y. 
Owen  (1862),  31  Beav.  285. 
(y)  Friendlv  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  9  (1). 
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distinct  provision  for  meeting  all  claims  upon  the  society  before  the     Sect.  2. 
division  takes  place  (k).  v  A   .P  Different 

Classes  of 

Sub-Sect.  3. — Unregistered  Societies.  Friendly 

236.  The  status  of  unregistered  friendly  societies  is  doubtful  (I),  Societies, 
though  they  a^e  recognised  to  some  extent  by  the  Act  of  1896  (m).  whether 

Thus  an  unregistered  friendly  society,  unless  formed  before  illegal  under 
2nd  November,  1862  (n),  may  be  illegal  for  lack  of  registration  as  ^^mpanies 
a  company  (0).    Even  assuming  an  unregistered  friendly  society  to 
be  an  illegal  association  within  the  meaning  of  the  Companies 
(Consolidation)  Act,  1908  (p),  such  a  society  can  maintain  an  action  Action  main- 
for  the  purpose  of  recovering  the  money  of  the  members  from  a  unregistered 
defaulting  treasurer  (g') ,  but  not  an  action  in  furtherance  of  the  society, 
objects  of  the  society  (?•)  ;  further,  the  members  "of  an  association 
illegal  for  want  of  registration  under  the  same  Act  (s)  may,  as  joint  Property  of 
owners  of  property,  be  entitled  to  protection  under  the  Larceny  unregistered 
Act,  1868  (t) ;  and  a  bond  given  to  the  treasurer  of  an  unregistered  ^* 
friendly  society  may  be  sued  upon  by  him  (it), 

237.  An   unregistered    friendly  society  resembles  a  club  (a)  Not  a 
rather  than  a  partnership  (b).  partnership. 

[k)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  15  ;  see  p.  122,  ante. 
(/)  Clough  V.  Ratcliffe  (1847),  16  L.  J.  (CH.)  476. 

(m)  59  &  60  Yict.  c.  25,  ss.  43,  62—66  {Marrs  v.  Thompson  (1902),  86  L.  T. 
759,  per  Channell,  J. ;  Knoivles  v.  Booth  (1883),  32  W.  E.  432  ;  see  also  Collect- 
ing Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  &  60  Yict.  c.  26), 
and  Assurance  Companies  Act,  1909  (9  Edw.  7,  c.  49),  s.  1. 

{n)  The  date  when  tlie  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  came  into 
operation  ;  see  Shaw  v.  Simmons  (1883),  12  Q.  B.  D.  117. 

(0)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  1  (re-enacting 
tlie  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  s.  4,  under  which  a  loan 
society  (Shaw  v.  Benson  (1883),  11  Q.  B.  D.  563,  0.  A.)  and  a  mutual  benefit 
society  {Jennings  v.  Hammond  (1882),  9  Q.  B.  D.  225)  were  held  illegal  associa- 
tions for  want  of  registration).  Such  a  society  inay,  however,  come  within  the 
exception  in  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  1. 
of  a  society  formed  in  pursuance  of  another  Act  of  Parliament,  namely,  the 
Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  which  contemplates  the 
existence  of  unregistered  friendly  societies  [Marrs  v.  Thompson,  supra,  per 
ChaNjSTELL,  J.).  An  unregistered'  dividing  society  is  not  illegal  {Re  One  and  All 
Sickness  and  Accident  Assurance  Association  (1909),  25  T.  L.  R.  674).  As  to 
whether  the  object  of  a  friendly  society  is  the  acquisition  of  gain,  see  Re 
Padstow  Total  Loss  and  Collision  Assurance  Association  (1882),  20  Ch.  D.  1^7, 
C.  A.  (mutual  marine  insurance  company);  and  title  Companies,  Yol.  Y., 
pp.  39,  45. 

{p)  8  Edw.  7,  c.  69. 

(q)  Marrs  v.  Thompson,  supra,  per  Lord  Alveestone,  C.J.,  and  Darling,  J.  ; 
compare  B.  v.  Winfer  (1878),  Diprose  and  Gammon,  527.  As  to  legal  proceed- 
ings by  and  against  societies,  see  p.  190,  post. 

(r)  Marrs  v.  Thompson,  supra  ;  Jennings  v.  Hammond,  supra  (mutual  benefit 
society);  Shaiu  v.  Benson,  supra  (loan  society) ;  Aberdeen  Master  Masons'  Incor- 
poration, Ltd.  V.  Smith,  [1908]-S.  C.  669  (title  to  sue  of  unregistered  incorporated 
society  not  a  trade  union). 

(s)  8  Edw.  7,  c.  69. 

{t)  31  &  32  Yict.  c.  116,  s.  1.  See  R.  v.  Stainer  (1870),  L.  E.  1  C.  C.  E.  230; 
R.  V.  Tankard,  [1894]  1  Q.  B.  548,  C.  C.  E.  (unregistered  trading  club  of  more 
than  twenty  persons,  treasurer  convicted  for  embezzlement).  See  also  title 
Companies,  Yol.  Y.,  p.  767. 

{u)  Jones  V.  Woollam  (1822),  5  B.  &  Aid.  769. 

(a)  See  title  Clubs,  Yol.  lY.,  pp.  406,  420. 

[b]  Oldham  Our  Lady's  Sick  and  Burial  Society  v.  Taylor  (1887),  0  T.  L.  E 
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Stjb-Sect.  4. — Collecting  Societies. 

238.  A  collecting  society  is  a  friendly  society  which  receives 
contributions  from  its  members  by  means  of  collectors  at  a  greater 
distance  than  ten  miles,  measured  in  a  straight  line  in  a  horizontal 
plane  (c),  from  its  registered  office  (d), 

239.  The  expression  collector"  includes  every  paid  officer, 
agent,  or  person,  however  remunerated,  who,  by  himself  or 
by  any  deputy,  collects  contributions  for  a  collecting  society  or 
holds  any  interest  in  a  collecting  book,  but  does  not  include  (1)  the 
secretary  or  other  officer  of  a  branch  of  a  society  who  receives  con- 
tributions on  behalf  of  the  society  or  of  any  other  branch  ;  or  (2)  any 
officer  appointed  to  superintend  and  receive  moneys  from  collectors 
within  a  specified  area,  not  being  himself  a  collector ;  or  (3)  any 
agent  appointed  and  remunerated  by  members,  and  not  under  the 
control  of  the  society  or  of  any  officer  thereof  {e) . 

All  collecting  societies,  whether  registered  or  unregistered,  are 
subject  to  the  provisions  of  the  Collecting  Societies  and  Industrial 
Assurance  Companies  Act,  1896  (/),  except,  so  far  as  regards  the 
provisions  of  the  Act  which  are  required  to  be  set  out  in  the  rules, 
those  registered  societies  which  have  been  specially  exempted  by  the 
registrar  {g) . 

In  addition  to  the  provisions  required  to  be  set  out  in  the 
rules,  it  is  provided  that  the  sections  of  the  Friendly  Societies 
Act,  1896  Qi),  relating  to  the  appointment  of  inspectors,  the  calling 
of  special  meetings,  and  dissolution  shall  apply  to  collecting 
societies,  and  in  the  case  of  a  society  with  branches,  shall  so 
apply  without  the  consent  of  the  central  body  (i).  There  are  also 
certain  provisions  as  to  offences  (/).  Notices  required  to  be  served 
on  any  person  must  be  in  writing,  and  delivered  or  sent  by  post, 

472,  C.  A.  (though  formerly  it  was  otherwise) ;  Beaumont  v.  Meredith  (1814),  3 
Yes.  &  B.  180 ;  Silver  v.  Barnes  (1839),  6  Bing.  (n.  c.)  180  (mutual  benefit 
society) ;  Lloyd  v.  Loaring  (1802),  6  Ves.  773  (Ereemasons'  lodge).  As  to  the 
definition  of  a  partnership,  see  title  Paetneeship. 

(c)  Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  34. 

{d)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),' s.  1. 

(e)  Ihid.,  8.  17  (1);  see  Joyce  v.  NortJiumherland  Miners'  Friendly  Society 
(1888),  4  T.L.  E.  525. 

(/)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  &  60 
Yict.  c.  26),  s.  1.  Eegistered  collecting  societies,  as  friendly  societies,  are  also 
subject  to  the  provisions  of  the  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25). 

[g)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  & 
60  Yict.  c.  26),  s.  11.  See  Joyce  v.  Northumberland  Miners'  Friendly  Society,  supra. 
As  to  the  provisions  required  to  be  in  the  rules,  see  p.  139,  post.  So  long  as  an 
exemption  is  in  force  the  society  is  subject  to  all  the  provisions  of  the  Friendly 
Societies  Act,  1896  (59  &  60  Yict.  c.  25),  as  if  it  were  a  friendly  society  not  re- 
ceiving contributions  by  means  of  collectors  at  a  greater  distance  than  ten  miles 
from  the  registered  office  (Collecting  Societies  and  Industrial  Assurance  Com- 
panies Act,  1896  (59  &  60  Yict.  c.  26),  s.  11  (3) ).  An  exemption  may  be  revoked, 
but  notice  of  revocation  must  be  given  by  advertisement  in  the  London  Gazette 
and  a  local  newspaper,  and  by  registered  letter  to  the  society  {ihid.,  s.  11  (2) ). 

{h)  59  &  60  Yict.  c.  25,  ss.  76,  78 — 83.  See  these  sections  referred  to  pp.  159, 
174  et  seq.,  197  et  seg.,  post. 

(i)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  & 
60  Yict.  0.-26),  s.  12. 

(.;')  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  & 
60  Yict.  c.  26),  ss.  14,  15  ;  see  p.  188, 
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or,  in  case  of  a  notice  of  default,  left  at  his  last  known  place  of 
abode  (k). 

An  unregistered  collecting  society  is  subject  to  the  provisions 
of  the  Assurance  Companies  Act,  1909  (l),  unless  exempted  by  the 
Board  of  Trade  under  that  Act. 


Sect.  2. 

Different 
Classes  of 
Friendly 
Societies. 


240.  Amongst  the  purposes  for  which  a  collecting  society  may  Provisions  as 
issue  policies  of  assurance  are  included  insuring  money  to  be  paid  assurance, 
for  the  funeral  expenses  of  a  parent,  grandparent,  grandchild, 
brother,  or  sister  (m) . 

No  policy  effected  with  such  a  society  before  the  date  (n)  of  the 
passing  of  the  Assurance  Companies  Act,  1909,  is  void  by  reason 
only  that  (1)  the  person  effecting  the  policy  had  not  at  the  time  an 
insurable  interest  in  the  life  of  the  person  assured  ;  or  (2)  the  name 
of  the  person  interested  or  for  whose  benefit  the  policy  was  effected 
was  not  inserted  in  the  policy ;  or  (3)  the  insurance  was  not  one 
authorised  by  the  Acts  relating  to  friendly  societies  where  the  policy 
was  effected  by  or  on  account  of  a  person  who  had  at  the  time  a 
bond  fide  expectation  that  he  would  incur  expenses  in  connection 
with  the  death  or  funeral  of  the  assured,  and  where  the  sum  assured 
is  not  unreasonable  for  the  purpose  of  covering  those  expenses. 
Any  such  policy  enures  for  the  benefit  of  the  person  for  whose 
benefit  it  was  effected  or  his  assigns  (o). 

A  collecting  society  which,  since  the  passing  of  the  Assurance 
Companies  Act,  1909,  issues  policies  of  insurance  which  are  not 
within  its  legal  powers  is  deemed  to  have  made  default  in  complying 
Ynth.  the  requirements  of  that  Act,  and  the  provisions  of  that  Act  as 
to  default  (p)  apply  {q). 


Part  II. — Registration. 

Sect.  1. — The  Registry, 

241.  The  Chief  Eegistrar  of  Friendly  Societies  and  one  or  more  The  Central 
assistant  registrars  constitute  the  Central  Office  of  the  Kegistry  of  Office, 
Friendly  Societies  for  England  (r).    These  officials  are  appointed 
by  and  hold  office  during  the  pleasure  of  the  Treasury  (s),  the 


{k)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),  s.  16. 
(Z)  9  Edw.  7,  c.  49,  ss.  1,  35. 
(m)  Ibid.,  s.  36  (1). 
(n)  3rd  December,  1909. 
(o)  Ibid.,  s.  36  (2). 
Ip)  Ibid.,  s.  24. 

Iq)  Ibid.,  s.  36  (3).    See  title  Companies,  Vol.  V.,  p.  626, 

(r)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  1  (1).  The  Central 
Office  for  England  is  at  28,  Abingdon  Street,  London,  S.W.  There  are  now  two 
assistant  registrars  (Treasury  Eegulations,  1897  (2) ).  As  to  the  functions  of 
assistant  registrars,  generally,  see  Friendly  Societies  Act,  1896  (59  &  60  Vict. 
0.  2o),  s.  3,  and  as  to  the  salaries  and  expenses  of  the  Chief  Eegistrar  and  assistant 
registrars  and  of  the  offices,  see  ibid.,  s.  5.  In  England  the  expression  *'  the 
registrar  "  is  equivalent  to  the  expression  "  the  Central  Office  "  ;  see  ibid.,  s.  106. 

(s)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  1  (3).  As  to  the 
Treasury,  see  title  CONSTITUTIONAL  Law,  Vol.  VIL,  pp.  100  et  seq. 
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Friendly  Societies. 


Sect.  1. 

The 
Registry. 


Functions 
of  registrar. 


Deposit  of 
documents. 


Authentica- 
tion. 


Chief  Eegistrar  being  a  barrister  of  not  less  than  twelve  years' 
standing,  and  one  at  least  of  the  assistant  registrars  for  England 
being  a  barrister  or  solicitor  of  not  less  than  seven  years' 
standing  (t). 

242.  In  the  case  of  friendly  societies  or  branches,  registered  or 
about  to  be  registered,  the  functions  of  the  registrar,  some  of 
which  are  specifically  those  of  the  Chief  Eegistrar,  include 
acknowledgments  of  registry  (u),  the  registry  of  rules  and  of 
alterations  of  rules  (a),  and  the  approval  of  changes  of  name  (h). 
The  registrar  also  prescribes  the  form  of,  and  receives,  the 
annual  accounts  and  statements  (c).  In  certain  circumstances  he 
investigates  the  affairs  of  and  dissolves  societies,  and  suspends 
and  cancels  registry  (d),  decides  disputes  (e),  and  approves  the 
conversion  of  a  society  into  a  branch  (/).  He  is,  moreover, 
charged  with  the  duty  of  laying  before  Parliament  an  annual 
report  of  the  accounts  of  all  registered  societies  and  branches,  and 
of  the  proceedings  of  the  registry  (g). 

243.  At  the  Central  Office  are  deposited  all  the  documents 
recording  the  chief  events  in  the  histories  of  registered  societies 
and  branches,  namely,  amendments  of  rules  (h),  notices  of  changes 
of  office  (i),  appointments  of  new  trustees  (k),  annual  returns  and 
quinquennial  valuations  (Q,  certain  special  resolutions  (m),  and 
instruments  of  dissolution  (n).  These  are  registered  there  with  the 
rules  of  the  societies  respectively  concerned,  and  any  observations 
of  the  registrar  (o). 

Documents  requiring  authentication  by  the  Central  Office  are 
authenticated  by  its  seal  (p).  Documents  bearing  the  seal  or  stamp 
of  the  Central  Office  are  to  be  received  in  evidence  without  further 
proof,  and  documents  purporting  to  be  signed  by  the  Chief  Eegistrar 
or  any  assistant  registrar  or  any  inspector  or  public  auditor  or  valuer 
under  the  Act  of  1896  are,  in  the  absence  of  evidence  to  the  contrary, 
to  be  received  in  evidence  without  proof  of  the  signature  (q). 


{t)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  1  (4). 
{u)  Ibid.,  ss.  11,  18,  19;  see  pp.  131— 134,  ^os^. 

(a)  Ihid.,  ss.  9  (2),  13  (2),  17  ;  see  pp.  138— 141,  pos^. 

(b)  Ibid.,  s.  69  ;  see  p.  1S5,  post. 

(c)  Ibid.,  s.  2  (2)  ;  see  p.  173,  post. 

{d)  Ibid.,  ss.  76—83  ;  see  pp.  174,  201,  203  post. 
(e)  Ibid.,  s.  68;  see  p.  183,  post. 
(/)  Ibid,,  s.  73 ;  see  p.  195,  post, 

(g)  Ibid.,  s.  6. 

[h)  Ibid.,  ss.  13  (1),  19. 

{i)  Ibid.,  s.  24  (1) ;  see  p.  136,  post. 

{k)  Ibid.,  s.  25  (3);  see  p.  144,  post. 

[l)  Ibid.,  ss.  27,  28  ;  see  pp.  171,  173,  post. 

(m)  Ibid.,  s.  75  ;  see  p.  160,  post. 

(w)  Ibid.,  s.  79  (5);  see  p.  19S,  post. 

(o)  Ibid.,  8.  7 ;  see  note  (r),  p.  129,  ante. 

Ip)  Treasury  Eegulations,  1897  (1)  (Statutory  Eules  and  Orders  Eevised, 
Yol.  v..  Friendly  Society,  p.  1). 

(q)  Friendly  Societies  Act,  1896  (69  &  60  Vict.  c.  25),  s.  100.  As  to  the 
recital  in  a  magistrate's  order  being  evidence,  see  E.  v.  Qilkes  (1828),  8  B.  &  C. 
439. 
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Sect.  2. — Co7iditions  of  Registration,  Sect.  2. 

Conditions 

244.  A  society  cannot  be  registered  (r)  unless  it  consists  of  ofRegis- 
at  least  seven  persons  (s).  tration. 

245.  An  application  to  the  registrar  to  register  a  society  must 
be  signed  by  seven  members  and  the  secretary  (who  need  not  be  a 
member  of  the  society),  and  sent  to  the  Central  Office  with  two 
printed  copies  of  the  rules  and  a  list  of  the  names  of  the  secretary 
and  of  every  trustee  or  other  officer  intended  to  be  authorised  to 
sue  or  be  sued  on  behalf  of  the  society  (t). 

In  the  case  of  a  society  assuring  an  annuity  certain  in  amount, 
whether  to  members  or  others,  the  tables  of  contributions  for  the 
assurance  certified  by  the  actuary  to  the  National  Debt  Commis- 
sioners, or  by  some  actuary  of  at  least  five  years' standing  approved 
by  the  Treasury,  must  also  be  sent  to  the  registrar  with  the  applica- 
tion for  registry  (u).  But  this  rule  does  not  apply  to  a  friendly 
society  where  a  scheme  is  certified  under  the  Workmen's  Compensa- 
tion Acts,  1897  or  1906,  providing  for  payment  of  compensation  by 
such  society  (w). 

246.  The  registrar,  if  satisfied  that  a  society  or  a  branch  (a)  Aelsnowledg-- 
has  complied  with  the  statutory  provisions  as  to  registry,  issues  ^g^g^^^y^ 


Number  of 
members. 

Application 
for 

registration. 


Register  of 
societies 
assuring 
annuities. 


(r)  No  fee  is  payable  on  the  registration  of  any  friendly,  benevolent,  or 
cattle  insurance  society,  or  working  men's  club,  or  of  any  amendment  of  the 
rules  thereof  (Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  96  (2) ).  A 
fee  of  £1,  payable  in  advance,  must  be  paid  for  the  acknowledgment  of  registry 
of  a  specially  authorised  society  (Friendly  Societies  Act,  1896  (59  &  60  Yict. 
c.  25),  s.  96  (1) ;  Treasury  Eegulations,  1897  (*70) ) ;  as  to  such  societies,  see  p.  125, 
ante.  Fees  received  by  any  registrar  under  the  Friendly  Societies  Act,  1896 
(59  &  60  Yict.  c.  25),  are  to  be  paid  into  the  Exchequer  (s.  96  (3) ),  but  no  fee  is; 
payable  where  the  society  is  a  society  registered,  or  to  be  registered,  under  the^ 
special  authority  of  16th  May,  1876,  or  of  23rd  April,  1903,  and  where  it  has  in 
its  rules  provisions  (1)  that  no  part  of  its  funds  shall  be  divided  by  way  of 
profit,  bonus,  dividend,  or  otherwise  among  its  members,  and  (2)  that  all  money 
lent  to  members  shall  be  applied  to  such  purpose  as  the  society  or  its  com- 
mittee of  management  may  approve  (Treasury  Eegulations,  1903/  (70a); 
Societies'  Borrowing  Powers  Act,  1898  (61  &  62  Yict.  c.  15),  s.  2).  As  to  the 
above-mentioned  special  authorities,  see  note  (6),  p.  125,  ante. 

{s)  Friendly  Societies  Act,  1896  (59  &  60  Yict,  c.  25),  s.  9  (1).  Eegistration 
under  the  Act  is  voluntary.  As  to  the  right  of  a  majority  of  the  members  of  an 
unregistered  society  to  compel  registration,  see  Oldham  Our  Lady's  Sick  and 
Burial  Society  v.  Taylor  (1887),  3  T.  L.  E.  472,  0.  A. ;  M' Kenny  v.  Barnsleij 
Corporation  (1894),  10  T.  L.  E.  533,  C.  A.    As  to  membership,  see  p.  147,  'post. 

[t)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  9  (2);  Treasury 
Eegulations,  1897  (3),  Form  A ;  Encyclopsedia  of  Forms  and  Precedents,  Yol.  YI., 
p.  20  (form  of  application  for  registry  by  a  friendly  or  cattle  insurance  society)  ; 
ibid.,  p.  24  (form  of  application  for  registry  by  a  benevolent  society,  working 
men's  club,  or  specially  authorised  society) ;  ihid.,  p.  26  (form  of  application  by 
a  society  to  the  Treasury  for  a  special  authority).  As  to  the  appointment  of 
trustees  to  sue  or  be  sued,  see  also  the  Friendly  Societies  Act,  1896  (59  &  60 
Yict.  c.  25),  ss.  25,  94,  and  p.  144,  post. 

{u)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  16. 

{w)  Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  I.  (15) ; 
Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  Sched.  I.,  21.  As  to  the 
e^ct^f  such  a  scheme,  see  Horn  ^ .  Admiralty  {Lords  Commissioners).  [J  911} 

(a)  For  meaning  of  "  branch,"  see  note  (o),  p.  133,  post 
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Feiendly  Societies. 


Sect.  2. 
Conditions 
of  Regis- 
tration. 
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under 
Licensing 
Act. 


an  acknowledgment  (b)  specifying  the  designation  and  classifica- 
tion (c)  of  the  society  or  branch  (d).  The  acknowledgment  is  conclu- 
sive evidence  of  due  registration,  unless  the  registry  of  the  society  or 
branch  has  been  suspended  or  cancelled  (e),  but  is  not  conclusive 
evidence  of  the  legality  of  the  rules  of  a  society  (/).  Proof  of 
registry  of  a  branch  does  not  prevent  evidence  being  adduced  of  its 
secession  from  the  society  (g). 

Where  the  society  is  a  specially  authorised  society,  to  which  only 
certain  specified  provisions  of  the  Act  of  1896  are  to  be  extended, 
such  specification,  must  be  inserted  in  the  acknowledgment  of 
registry  (h). 

247.  If  the  Central  Office  refuses  to  register  a  society  or  a 
branch,  an  appeal  lies,  probably  by  way  of  mandamus,  to  the 
High  Court  (i). 

248.  A  society  carrying  on  or  intending  to  carry  on  business  in 
more  than  one  part  of  the  United  Kingdom  must  be  registered  in 
the  part  in  which  its  registered  office  is  situate ;  but  the  rules 
and  registered  amendments  of  rules  of  such  society  must  be 
recorded  by  the  registrars  of  the  other  parts,  and  copies  must  be 
sent  to  them  for  that  purpose  (k). 

Until  the  rules  are  recorded,  the  society  is  not  entitled  to  any  of 
the  statutory  privileges  in  the  part  of  the  United  Kingdom  in 
which  the  rules  have  not  been  recorded,  and  until  the  amendments 
of  rules  are  recorded  they  have  no  effect  in  that  part  (I). 

249.  The  working  men's  clubs,  which  are  registered  under  the 
Friendly  Societies  Acts,  and  which  occupy  premises  habitually  used 

(h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  11,  19.  For  forms 
of  acknowledgment,  see  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25), 
Sched.  II.,  Part  I.  ;  and  of  specially  authorised  societies,  see  Treasury 
Eegulations,  1897  (4),  Form  A  2. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8 ;  and  p.  123,  ante. 

Id)  Ibid.,  ss.  11,  19. 

(e)  Ihid.;  R.  v.  Kew  (1885),  Diprose  and  Grammon,  242 ;  seePeeVs  Case  (1867), 
2  Oh.  App.  674 ;  Be  Overend,  Gurney  db  Co.,  Cakes  v.  Turquand  and  Harding, 
Peek  V.  t'ame  (1867),  L.  E.  2  H.  L.  325,  354;  Pare  v.  (1861),  29  Beav. 

589 ;  Hodges  v.  Wale  (1853),  2  W.  E.  65  ;  McQlade  v.  Boyal  London  Mutual 
Insurance  Society,  Ltd.,  [1910]  2  Ch.  169,  0.  A. 

(/)  Davie  v.  Colinton  Friendly  Society  (1870),  8  Sc.  L.  E.  100.  Under  the 
old  law  the  certificate  of  the  registrar  was  not  conclusive  as  to  the  legality  of  a 
society  or  its  rules  {R.  v.  Davis  (1866),  14  W.  E.  329) ;  see  further,  p.  142,  :post. 

[g)  Wilkinson  v.  Jagger  (1887),  20  Q.  B.  D.  423. 

[h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  8,  9;  Treasury 
Eegulations,  1897  (3).  The  acknowledgment  of  registry  of  a  specially  autho- 
rised society  is  in  Treasury  Eegulations,  1897  (4),  Form  A  2.  As  to  the  fee 
l^ayable,  see  note  (r),  p.  131,  ante. 

[i)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  12,  19  (b).  See 
ihid.  for  appeals  in  cases  of  refusals  to  register  by  the  assistant  registrars  of 
Scotland  or  Ireland.  As  to  mandamus,  generally,  see  title  Okown  Peactice, 
Yol.  X.,  p.  7. 

[k)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  14  (1).  For  form  of 
application  to  record  rules  of  a  society  registered  in  another  country,  see 
Treasury  Eeg-ulations,  1897  (8),  Form  E,  and  for  form  of  application  to 
record  amendment  of  rules  already  recorded,  see  Treasury  Eegulations,  1897  (8), 
FormF. 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  14  (2). 
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for  the  purposes  of  a  club,  and  in  which  any  intoxicating  liquor  is 
supplied  to  members  or  their  guests,  must  be  registered  also  under 
the  Licensing  (Consolidation)  Act,  1910  (m). 

A  society  is  not  incorporated  by  being  registered  under  the 
Friendly  Societies  Acts  (ii). 

Sect.  3. — Societies  with  Braiiches, 

250.  Where  it  is  desired  to  register  a  society  possessing  branches,  Registry  of 
the  society  and  branches  may  be  registered  simultaneously,  or,  f^^^^^j^^  ^^^^ 
it  seems,  the  society  may  be  registered  first  and  the  branches  ^^"^ 
afterwards. 

Applications  for  the  simultaneous  registration  of  a  society  and  its  Applications, 
branches  (o)  must  be  accompanied  by  (1)  a  list  of  the  branches  and 
notice  of  the  place  where  the  registered  office  of  each  branch  is 
situated  (^)  ;  and  (2)  if  any  branch  is  to  have  trustees  or  officers 
authorised  to  sue  and  be  sued  on  its  behalf,  other  than  the  trustees 
or  officers  authorised  to  sue  and  be  sued  on  behalf  of  the  society,  a 
list  of  the  names  of  all  such  officers  or  trustees,  distinguishing 
the  branches  for  which  they  are  authorised  to  sue  and  be  sued  (q)  ; 
and  (3)  if  the  rules  of  all  the  branches  are,  or  are  intended  to  be 
identical,  a  statement  to  that  effect  and  copies  of  these  rules  (?*) 
and  (4)  if  the  branch  rules  are  not,  or  are  not  intended  to  be^ 
identical,  a  statement  to  that  effect  and  copies  of  all  branch 
rules  {s). 

If  an  unregistered  society  with  branches  decides  by  a  majority 
vote  to  register  itself,  it  is  not  open  for  the  minority  to  secede  and 
establish  a  new  society  (^).  By  registration  a  branch  becomes  part 
of  the  registered  society  {u). 

A  society  which  has  a  fund,  under  the  control  of  a  central  body,  central  fund, 
to  which  every  branch  is  bound  to  contribute,  may  be  registered  as 
a  single  society.    A  society  of  this  kind,  which  has  branches  in 

(m)  10  Edw.  7  &  1  Geo.  5,  c.  24,  s.  91  (1)  ;  see  titles  Clubs,  Yol.  lY.,  pp.  431 
et  seq. ;  Intoxicating  Liquoes.  There  is  no  provision  by  which  the  striking 
off  the  register,  under  that  Act,  of  a  club  vacates  registry  under  the  Friendly 
Societies  Acts  ;  see  Eeport  of  Chief  Eegistrar,  1902,  p.  5. 

{n)  See  title  Companies,  Yol.  Y.,  pp.  67,  625. 

(o)  The  expression  *'  branch "  means  any  number  of  the  members  of  a 
society  under  the  control  of  a  central  body,  having  a  separate  fund,  administered 
by  themselves  or  by  a  committee  or  officers  appointed  by  themselves,  and  bound 
to  contribute  to  a  fund  under  the  control  of  a  central  body  (Friendly  Societies 
Act,  1896  (59  &  60  Yict.  c.  25),  s.  106),  The  term  "  lodge  "  is  generally  used 
to  denote  a  branch  ;  other  expressions  are  "  senate,"  "  sub -division,"  "  court," 
or  "tent."  The  terms  ''district"  and  "grand  division"  are  applied  to 
branches  of  that  nature.  A  lodge  may  form  part  of  a  district,  which  is  a 
higher  sub -division  of  a  union  or  central  body.  See  further,  as  to  nature  of 
branches,  Schofield  v.  Vause  (1886),  36  W.  E.  170,  n.,  C.  A. 

(p)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  17  (1)  (a).  As  to  tho 
necessity  for  every  registered  branch  having  a  registered  office,  see  ihid.,  s.  24. 

(q)  Ihid.,  s.  17  (1)  (b). 

(r)  lUd.,  s.  17  (1)  (c). 

(.s)  Ibid.,  s.  17  (1)  (d). 

(t)  MKenny  v.  Barnsley  Corporatiwi  (1894),  10  T.  L.  E.  533,  C.  A.  ;  see 
Grand  United  Order  of  Oddfellows  v.  Village  Fride  Lodge  (1894),  Diprose  and 
Gammon,  303. 

[u)  M' Kenny  v.  Barnsley  Corporation,  supra. 
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more  than  one  part  of  the  United  Kingdom,  is,  so  far  as  registry 
is  concerned,  subject  to  the  provisions  previously  stated  (a)  which 
apply  to  societies  doing  business  in  more  than  one  such  part  (b). 
Although  every  branch  is  bound  to  contribute  to  a  central  fund, 
each  must  also  have  a  separate  fund  of  its  own  (c).  In  any  litigation 
which  concerns  the  central  fund,  the  proper  parties  to  sue  are  the 
trustees  of  the  society  in  whom  the  fund  is  vested  (d), 

251.  Notice  must  be  given  to  the  registrar  of  the  establishment 
and  locality  of  a  new  branch.  If  the  branch  is  to  have  separate 
officers  or  trustees  authorised  to  sue  and  be  sued  on  its  behalf, 
their  names  must  be  furnished.  A  statement  is  also  required  whether 
or  not  the  rules  of  the  branch  are  identical  'with  those  of  the  other 
branches  of  the  society,  and,  if  not  so,  a  copy  of  the  rules  of  the 
branch  must  be  sent  {e). 

If  the  rules  of  a  new  branch  are  not  identical  with  those  of  the 
other  branches  of  the  society,  the  society  is  not  entitled,  so  far  as 
that  branch  is  concerned,  to  any  of  the  privileges  conferred  by  the 
Act  of  1896  until  the  branch  has  been  registered  in  the  part  of 
the  United  Kingdom  in  which  the  registered  office  of  the  branch  is 
to  be  situated  (/ ). 

252.  A  registered  branch  cannot  be  registered  as  a  separate 
society  except  on  production  to  the  registrar  of  a  certificate  (g), 
signed  by  the  chief  secretary  or  other  principal  officer  of  the 
parent  society,  that  the  branch  body  has  wholly  seceded  or  has  been 
expelled  (h). 

The  certificate  cannot  be  withheld  if  the  secession  is  duly  carried 
out  according  to  the  rules  of  the  society  (i),  but  may  be  refused 
if,  for  example,  the  resolution  to  secede  is  invalid  (k).  An  appeal 
lies  to  the  High  Court  in  case  of  refusal  or  omission  to  grant 
such  certificate  after  three  months  from  the  receipt  of  a  written 
request  (Z). 


(a)  See  p.  132,  ante. 

(h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  17  (2). 

(c)  Ih'd.,  s.  106  (definition  of  branch). 

(d)  Crichton  v.  West  (1896),  12  T.  L.  E.  164. 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  18  (1).  Every  notice 
of  the  establishment  and  application  for  registry  of  a  branch  must  be  made  on 
a  Treasury  regulation  form,  signed  by  the  secretary  and  three  members  of 
the  branch  and  countersigned  by  the  secretary  of  the  society,  Treasury 
Eegulations,  1897  (10),  Form  Ab. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  18  f2)._ 
(g)  The  certificate  must  be  that  contained  in  Treasury  Eegulations,  1897  (13), 
Form  Gr ;  see  Encyclopaedia  of  Forms  and  Precedents,  Yol  YL,  pp.  104,  105. 
{h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  20  (1). 

(i)  Be  Sheffield  Order  of  Druids  Society  (1892),  56  J.  P.  613;  Green 
(1890),  Times,  19th  May,  ;per  Mathew,  J. ;  see  further,  as  to 
p.  196,  post. 

[k)  Bolton  District  National  Independent  Order  of  Oddfellows  v, 
Independent  Order  of  Oddfelloius  (1896),  Diprose  and  Glammon,  55. 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Tict.  c.  25),  s.  20  (2) 
Hendry,  supra. 


V.  Hendry 
secession, 

National 

Green  v. 
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Part  III. — Name  and  Chief  Office. 

Sect.  1. — Name  of  Society,  Sect.  i. 

Sub-Sect.  1. — Original  Name.  ^ociety^ 

253.  The  name  of  the  society  must  be  set  forth  in  the  rules  Limitations 
which  are  forwarded  to  the  registrar  for  registration  (m).  On  the  choice  of 
acknowledgment  of  registry  the  society  becomes  a  registered  society 

under  its  registered  name  {n).  The  registrar  will  refuse  registra- 
tion if  the  name  chosen  for  the  society  is  identical  with  that  in 
which  any  subsisting  (o)  society  is  already  registered,  or  so  nearly 
resembles  that  name  as  to  be  likely,  or  if  for  any  other  reason 
the  name  chosen  is  likely,  to  deceive  members  of  the  public  as  to 
the  nature  or  identity  of  the  society  (jp), 

A  society  may  not  be  registered  in  the  same  name  as  that  of  an 
existing  unregistered  society,  or  in  any  similar  name,  if  calculated 
to  injure  the  latter  society  {q).  A  society  so  registered  might,  it 
seems,  be  restrained  from  carrying  on  business  under  a  name 
calculated  to  deceive  (r). 

Where  two  sections  of  an  unregistered  society  claim  registration 
tinder  the  same  name,  and  the  registrar  is  not  satisfied  as  to  the 
legal  status  of  the  applicants,  he  is  justified  in  refusing  registration 
until  directed  by  mandamus  to  register  (s). 

A  seceding  or  expelled  branch  may  not  use  the  name  of  the 
society  from  which  it  has  seceded  or  been  expelled,  or  any  name 
implying  that  it  still  remains  a  branch  {t). 

The  last  words  in  the  name  of  any  collecting  society  registered  Name  of 
since  31st  December,  1895,  must  be    collecting  society"  (a),  collecting 

'  '  o  J     s  /  society. 

Sub-Sect.  2. — Change  of  Name, 

254.  A  registered  society  may  change  its  name  by  special  Mode  of 
resolution  (6),  with  the  written  approval  of  the  registrar,  and  not  changing 


{m)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  9  ;  Sched.  I.  (1). 
{n)  Ihid.,  s.  11. 

(o)  I.e.,  subsisting  at  the  date  when  application  is  made  for  registration ;  see 
Be  Fourth  South  Melbourne  Building  Society  (1883),  9  Yictorian  Law  Eeports, 
Equity,  54. 

{p)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  10. 

Iq)  See  Hendrihs  v.  Montagu  (1881),  17  Ch.  D.  638,  C.  A.  (company  regis- 
tration) ;  see  also  title  Companies,  Yol.  Y.,  p.  84. 

(r)  See  Merchant  Banking  Co.  of  London  v.  Merchants'  Joint  Stock  Bank  (1878), 
"9  Ch.  D.  560 ;  Manchester  Unity  Independent  Order  of  Oddfellows  v.  Canadian 
Order  of  Oddfellows  (1896),  Diprose  and  Gammon,  397. 

(s)  R.  V.  Friendly  Societies  [Registrar)  (1872),  L.  E.  7  Q.  B.  741. 

(0  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  21,  84  (d). 

(a)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),  s.  9. 

(b)  For  form  of  special  resolution  for  change  of  name  of  society,  see  Encyclo- 
paedia of  Forms  and  Precedents,  Yol.  YI.,  p.  61.  As  to  meaning  of  "special 
resolution,"  see  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  74.  Until 
a  copy  of  the  special  resolution  is  registered,  it  has  no  effect  {ibid.,  s.  75).  See 
further,  as  to  special  resolutions,  p.  160,  post. 
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otherwise  (c).  The  choice  of  a  new  name  on  altera  ion  is  subject 
to  the  same  restrictions  regarding  identity  or  sim  larity  with  the 
names  of  subsisting  societies  as  the  choice  of  a  name  on  the  forma- 
tion of  a  new  society  {d). 

An  appHcation  to  the  registrar  for  approval  of  change  of  name 
must  be  accompanied  by  a  statutory  declaration  (e)  by  an  officer  of 
the  society  that  the  statutory  provisions  with  respect  to  special 
resolutions  have  been  complied  with  (/). 

The  change  of  name  does  not  affect  any  right  or  obligation  of  the 
society  or  of  any  member.  Pending  legal  proceedings  may  be  con- 
tinued by  or  against  the  trustees  of  the  society  or  any  other  officer 
who  may  sue  or  be  sued  on  behalf  of  the  society,  notwithstanding 
the  change  {g).  ^ 

Sect.  2. — Office  of  Society, 

255.  Every  registered  society  and  branch  must  have  a  registered 
office  to  which  all  communications  and  notices  may  be  addressed  Qi) ; 
and  the  place  of  the  office  of  the  society  must  be  specified  in  the  rules 
of  a  society  {%).  The  registered  place  of  business  of  a  branch  shall  be 
deemed  to  be  its  registered  office  until  notice  of  change  has  been 
duly  sent  (fc). 

256.  The  place  of  the  office  may  be  changed  in  manner  provided 
by  the  rules.  Notice  of  every  such  change  must  be  sent  to  the 
registrar  within  fourteen  days  after  the  change  (I).  Notice  of 
change  of  a  branch  office  must  be  sent  to  the  registrar  'through 
the  officer  appointed  for  that  purpose  by  the  central  body  (m). 

257.  The  place  of  business  of  a  society  enrolled  or  certified 
before  1st  January,  1876,  as  stated  in  the  rules,  or  in  any  notice  of 
change  duly  sent  to  the  registrar,  is  deemed  the  registered  office  of 
the  society  until  proper  notice  is  received  by  the  registrar  (n). 


[c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  69  (1). 

[d)  See  ihid.,  s.  10,  and  p.  135,  ante. 

[e)  Treasury  Eegulations,  1897  (33).  For  form,  of  application,  see  Treasury 
Eegulations,  1897,  Form  T ;  for  form  of  statutory  declaration,  see  ibid.,  Form  U  ;, 
and  see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  62. 

(/)  Treasury  Eegulations,  1897  (33).  As  to  special  resolutions  see  p.  160, 
jpost.  The  fee  for  registration  of  a  special  resolution  is  lOs. ;  tbis  includes  the 
approval  of  the  name  (Treasury  Eegulations,  1897  (70)  ). 

Ig)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  69  (2). 

(li)  Hid.,  s.  24  (1).  This  constitutes  notice  of  the  situation  of  the  office 
(Treasury  Eegulations,  1897  (14) ). 

{i)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  Scbed.  I.  (1). 

[k)  Treasury  Eegulations,  1897  (15). 

[l)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  24  (1);  Treasury 
Eegulations,  1897  (14);  Forms  H  and  H  b.  There  is  no  fee  for  registry  of 
notice  of  change  of  office,  but  failure  to  have  a  registered  office  or  to  notify  a 
change  is  an  offence  under  the  Friendly  Societies  Act,  1896  (59  &  60  Yict. 
c.  25),  s.  84. 

{m)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  24  (2). 
{n)  Treasury  Eegulations,  1897  (15). 


Part  TV. — Rules. 


137 


Part  IV.— Rules. 

Sect.  1. — In  General,  Sect.  i. 

258.  The  contract  between  a  society,  whether  registered  or  not,  G^raL 
and  its  members  is  to  be  found  in  the  rules  (o)  for  the  time  being  I'^^les  contain 
in  force        having  regard  to  any  alterations  duly  made  (g-).    But  between 

a  society  may  be  estopped  by  its  conduct  from  enforcing  the  society  and 
contract  contained  in  the  rules  (r).    In  case  of  a  conflict  between  members, 
the  rules  of  a  society  and  of  a  branch,  the  former  prevail  (s). 

The  rules  of  a  registered  cattle  insurance  society  (t)  or  branch,  Rules  of 
and  of  such  specially  authorised  societies  or  branches  as  the  otheTthan. 
Treasury  may  determine,  bind  the   society,  ijs  branches,  and  friendly 
members,  and  all  persons  claiming  through  them,  including  societies, 
nominees  where  nomination  is  allowed  (u),  to  the  same  extent  as  if 
each  member  had  signed  and  sealed  and  covenanted  to  observe 
them,  subject  to  the  provisions  of  the  Act  of  1896  (a), 

259.  Societies  and  branches  registered  under  the  Act  of  1896  Copies  of 
must  supply  a  copy  of  their  rules  to  any  person  requiring  it, 

at  a  charge  not  exceeding  Is.  a  copy  (6).  Collecting  societies 
must  deliver  to  every  member  or  insurer  a  copy  of  their  rules,  with 
a  printed  policy  signed  by  two  of  the  committee  (c)  and  the  secre- 
tary, and  not  more  than  Id.  each  may  be  charged  for  the  rules  and 
policy  (d).  In  the  case  of  a  family  enrolled  in  one  book  or  card 
one  copy  of  rules  and  one  family  policy  are  sufficient  (e). 

260.  A  rule  which  gives  a  general  power  to  the  committee  "  to  No  power 
settle  and  determine  any  other  matter  or  thing  relating  to  the  i^^iQiation 
society"  does  not  authorise  the  committee  to  enter  into  a  contract  of  rules. 

in  violation  of  the  other  rules  of  the  society  (/). 

(o)  As  to  registration  of  rules,  see  pp.  130,  131,  ante. 

(p)  See  Souter  y.  Davies  (1865),  15  E.  261  (registered  society);  Harris  v. 
United  Kingdom  Postal  and  Telegraph  Service  Benevolent  Society  (1889),  87 
L.  T.  Jo.  272;  Ashhy  v.  Costin  (1888),  21  Q.  B.  D.  401  (unregistered  societies) .; 
and  the  cases  on  alterations  of  rules,  pp.  139,  140,  post;  see  also  title  Buildhstg 
Societies,  Yol.  III.,  p.  331.  As  to  the  power  of  a  society  to  construe  its  own 
rules,  see  Thorium  v.  Barnes  (1867),  L.  K.  2  C.  P.  384,  403.  As  to  rules  which 
are  ultra  vires,  see  Catt  v.  Wood,  [1910]  A.  C.  404. 

{q)  As  to  what  alterations  are  binding,  see  p.  140,  post. 

(r)  Page  v.  Thomas  (1892),  Diprose  and  Gammon,  215,  where  a  society,  after 
discovering  a  misstatement  as  to  the  health  of  a  member  which  would  have 
enabled  it  to  refuse  to  give  sick  pay,  continued  to  receive  subscriptions  from  such 
member.   As  to  estoppel  by  conduct,  see  title  Estoppel,  Yol.  XIII.,  p.  377. 

(s)  Loach  V.  Goley  (1907),  122  L.  T.  Jo.  463. 

[t)  As  to  cattle  insurance  societies,  see  p.  125,  ante. 

[u)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  106. 

(a)  lUd.,  s.  31  (1) ;  compare  Companies  (Consolidation)  Act,  1908  (8  Edw.  7, 
c.  69),  s.  14,  and  cases  thereunder ;  see  title  Companies,  Yol,  Y.,  p.  80. 

(6)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  38.  As  to  offences  in 
regard  to  supplying  copies  of  rules,  see  iUd.,  ss.  84,  87  (1). 

(c)  For  definition  of  "  committee,"  see  iUd.,  s.  106. 

{d)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),  s.  2  (1) ;  as  to  form  of  policy,  see  title  Insurance. 
(e)  IUd.,  s.  2  (2);  see  Treasury  Eegulations,  1897  (74). 

(/)  Tyrrell  v.  Woolley  (1840),  1  Man.  &  G.  809  ;  Garner  v.  Shelley  (1829),  5 
Emg.  477;  see  TillotsonY.  Liverpool  Victoria  Legal  Friendly  Society  {1901),  124 
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In  General. 
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Contents. 


261.  Eules  which  are  illegal  may  prevent  a  society,  some  of  the 
rules  of  which  are  substantially  those  of  a  friendly  society,  from  avail- 
ing itself  of  the  advantages  of  registration  as  a  friendly  society  (g). 

Dealings  with  the  funds  of  a  society  in  accordance  with  improvi- 
dent rules  may  be  restrained  by  injunction  (h). 

262.  The  rules  of  societies  and  branches  registered,  enrolled,  or 
certified  under  former  Acts  are  valid  where  not  contrary  to  any 
express  provision  of  the  Act  of  1896,  but  alteration  or  rescission  of 
the  rules  must  be  effected  according  to  that  Act  (i). 

Sect.  2. — Contents  of  Rules. 

263.  The  rules  sent  to  the  registrar  with  the""  application  for 
registry  of  a  society  must  comply  with  the  statutory  provisions 
according  to  the  class  in  which  the  society  is  to  be  registered  (j). 

Thus  the  rules  of  a  society  registered  under  the  Act  of  1896  (k) 
must  set  forth  the  name,  place  of  office,  and  objects  (I)  of  the 
society  ;  the  purposes  for  which  the  funds  are  to  be  applicable ;  the 
terms  of  admission  of  members ;  the  conditions  under  which  a 
member  is  entitled  to  a  benefit ;  the  fines  (m)  and  forfeitures  to  be 
imposed  on  any  member ;  the  consequences  of  non-payment  of  any 
subscription  or  fine  (n) ;  and  must  provide  for  the  mode  of  holding 
meetings  and  right  of  voting,  and  the  manner  of  making,  altering, 
and  rescinding  rules ;  the  manner  of  appointing  and  removing  a 
committee  of  management  (by  whatever  name),  a  treasurer,  and 
other  officers  and  trustees,  and,  in  the  case  of  a  society  with 
branches,  the  composition  and  powers  of  the  central  body,  and  the 
conditions  under  which  a  branch  may  secede  from  the  society ;  for 
the  investment  of  funds,  keeping  accounts,  and  an  audit  at  least 
once  a  year ;  annual  returns  to  the  registrar  of  the  receipts,  funds, 
effects,  and  expenditure,  and  number  of  members  of  the  society ;  the 
inspection  of  the  books  of  the  society  by  every  person  having  an 
interest  in  the  funds  of  the  society  ;  the  manner  in  which  dis- 
putes are  to  be  settled  ;  a  provision,  in  the  case  of  a  dividing  society, 

(g)  Old  V.  Rohson  (1890),  59  L.  J.  (m.  c.)  41;  see  Hornby  v.  Close  (1867), 
L.  E.  2  Q.  B.  153 ;  Farrer  v.  Close  (1869),  L.  E.  4  Q.  B.  602 ;  Duhe  v.  Littleboij 
(1880),  49  L.  J.  (CH.)  802,  where  rules  were  held  to  be  illegal  as  in  restraint  of 
trade  ;  see  also  title  Trade  and  Trade  Unions. 

{h)  Reeve  v.  Parkins  (1820),  2  Jac.  &  W.  390,  where  a  society  was  paying 
annuities  in  accordance  with  rules  founded  on  erroneous  principles  ;  see  Pearce 
V.  Piper  (1809),  17  Yes.  1.  As  to  procedure  to  obtain  injunction,  see  title 
Injunction. 

{€)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  101  (1). 

{j)  lUd.,  s.  9  (3).  Model  rules,  the  use  of  which  is  optional,  are  obtainable 
from  the  Central  Office.  For  forms  of  rules,  see  Encyclopaedia  of  Forms 
and  Precedents,  Yol.  YI.,  p.  27  (rules  of  a  friendly  society),  p.  41  (branch), 
p.  45  (benevolent  society),  p.  52  (working  men's  club),  p.  54  (specially  authorised 
society).  See,  further,  as  to  rules  and  their  amendment,  p.  139,  post.  As  to 
classes  in  which  societies  may  be  registered,  see  p.  123,  mite;  and  as  to  the  status 
of  an  unregistered  society,  see  pp.  127,  129,  aiite. 

{k)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  Sched.  I.  For  forms 
of  rules,  see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  pp.  27 — 55. 

(/)  As  to  what  those  objects  may  be,  see  Friendly  Societies  Act,  1896  (59  & 
60  Yict.  c.  25),  s.  8 ;  and  p.  124,  ante. 

(m)  An  express  power  to  fine  in  a  specified  instance,  given  by  a  rule,  negatived 
a  power  to  fine  in  other  cases  {Loach  v.  Coley  (1907),  122  L.  T.  Jo.  463). 

(w)  E.g.,  Suspension  or  expulsion,  see  Catt  v.  Tf^ooc^,  [1910]  A.  0.  404,  406. 
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for  meeting  all  claims  upon  the  society  existing  at  the  time  of  Sect.  2. 
division  before  any  such  division  takes  place  ;  provisions  in  the  Contents  of 
case  of  friendly  and  cattle  insurance  societies  for  keeping  separate  Rules, 
accounts  of  all  moneys  received  or  paid  on  account  of  every 
particular  fund  or  benefit  assured  for  which  a  separate  table  of 
contributions  payable  shall  have  been  adopted,  and  for  keeping 
separate  accounts  of  the  expenses  of  management,  and  of  all  con- 
tributions on  account  thereof;  a  provision  for  valuation  once  at 
least  in  every  five  years  of  the  assets  and  liabilities  of  the  society, 
including  the  estimated  risks  and  contributions  (except  in  the  case 
of  cattle  insurance  societies)  ;  provisions  for  the  voluntary  dissolu- 
tion of  the  society  by  consent,  in  a  friendly  society,  of  not  less  than 
five-sixths  in  value  of  the  members,  and  of  every  person  for  the 
time  being  entitled  to  any  benefit  from  the  funds  of  the  society 
unless  his  claim  be  first  satisfied  or  adequately  provided  for,  and, 
in  a  cattle  insurance  society,  by  consent  of  three-fourths  in  number 
of  the  members  ;  and  provisions  authorising  one-fifth  of  the  total 
number  of  members,  or  100  members  in  the  case  of  a  society  of 
1,000  members  and  not  exceeding  10,000,  or  500  members  in  the 
case  of  a  society  of  more  than  10,000  members,  to  apply  to  the  Chief 
Registrar  for  an  investigation  of  the  affairs  of,  or  for  winding  up, 
the  society  (0). 

If  the  society  intends  to  avail  itself  of  the  statutory  powers 
enabling  it  to  hold  land  (^),  make  loans  to  members  {q),  accumu- 
late surplus  of  contributions  for  members'  use  (r),  insist  on 
security  being  given  by  officers  (s),  or  charge  money  for  recording 
nominations  {t),  these  matters  must  be  provided  for  in  the  rules  (<x). 

264.  The  rules  of  a  collecting  society  must,  unless  it  has  been  Euies  of 
exempted,  embody  certain  statutory  provisions,  including  regulations  collecting 
for  delivery  of  copies  of  rules,  for  giving  members  notice  before  ^^^^^^J- 
forfeiture,  restricting  transfers  without  consent,  for  the  holding  of 
general  meetings,  for  the  inspection  and  delivery  of  balance  sheets 

and  annual  returns,  the  settlement  of  disputes,  the  disabilities  of 
collectors,  and  as  to  the  name  of  the  society  (h). 

Sect.  3. — Alteration  of  Rules. 

265.  A  society  on  its  formation  can,  and  usually  does,  provide  power  to 
for  the  alteration  of  its  rules  (c),  and  no  society  may  now  be  alter  rules, 

<o)  Priendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  Sched.  I, 
{p)  lUd.,  s.  47. 
(g-)  lUd.,  s.  46. 
(r)  I  hid.,  s.  42. 
is)  Ibid,,  s.  54. 

(t)  Treasury  Eegulations,  189*7  (25). 

(a)  Treasury  Eegulations,  1897  (3),  Form  A,  note. 

(5)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
t:59  &  60  Yict.  c.  26),  s.  10;  see  ibid.,  ss.  1—9.  These  provisions  are  referred 
toon  pp.  135,  137,  ante,  and  pp.  146,  150,  157,  158,  174,  175,  178,  182,  post, 
respectively.    As  to  exemptions,  see  p.  128,  ante. 

(c)  The  usual  provision  is  that  new  rules,  amendments,  alterations  etc.  can 
only  be  made  with  the  consent  of  a  majority  of  the  members  present  at  a 
general  meeting  specially  called  for  that  purpose  ;  see  Encyclopaedia  of  Forms 
and  Precedents,  Yol.  YI.,  pp.  31,  47.    For  form  of  notice  of  general  meeting 
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registered  the  rules  of  which  do  not  contain  such  provision  (cT), 
If  the  rules  of  an  unregistered  society  make  no  provision  for 
alteration,  they  cannot  be  altered  except  by  consent  of  all  the 
members,  for  there  is  no  express  or  implied  power  under  statute  to 
alter  rules  (e)  ;  but  alterations  in  the  rules  of  a  registered  society,, 
if  made  in  accordance  with  the  rules  and  duly  registered  (/),  are 
binding  upon  members,  including  persons  who  joined  the  society 
before  such  alterations  were  made,  and  have  not  assented  to  the 
alteration  (g),  and  upon  sureties  (h). 

Power  to  alter  rules  does  not  enable  a  society  to  repudiate  liability 
to  pay  an  existing  debt  to  a  member,  where  the  right  to  be  paid 
has  already  vested,  unless  the  member  has  contracted  that  he  will 
be  bound  by  the  rules  in  force  for  the  time  being  (i).  Where  a 
member  has  contracted  to  be  bound  by  any  future  amendment  of 
rules,  he  may  be  excluded  by  such  amendment  from  receiving 
further  benefits  which  would  have  been  payable  to  him  if  the  rule 
had  not  been  amended  (j), 

A  society  established  prior  to  an  Act  (k)  which  gave  power  to 
all  existing  registered  friendly  societies  to  alter  rules  cannot,  after 
the  repeal  of  the  Act  and  where  the  rules  themselves  contain  no  such 
power,  alter  its  rules  to  a  member's  disadvantage  (I).  The  repeal  of 
an  Act  does  not  invalidate  rules  made  under  its  provisions  (m). 

266.  Until  registered,  an  amendment  of  a  rule  made  by  a 
registered  society  (v?)  or  branch  (o)  is  not  valid. 


for  the  purpose  of  amending  rules  and  for  forms  of  various  resolutions  effecting 
euch.  amendments,  see  Encyclopeedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  5G. 

(d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  Sched.  I.  (3). 

(e)  Souter  v.  Bavies  (1895),  15  E.  261 ;  Powell  v.  Tokeley  (1906),  Eeport  of 
Chief  Registrar,  134.  The  stat.  (1855)  18  &  19  Yict.  c.  63,  s.  27  (which  gave 
power  to  alter  rules),  was  repealed  in  1875  ;  see  title  Clubs,  Yol.  lY.,  p.  142. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  13  (1). 

Ig)  Smith  v.  Galloway,  [1898]  1  Q,.  B.  71 ;  Caundle  v.  Bingham  (1879),  Diprose 
and  Grammon,  537  ;  Davis  v.  Bird  (1881),  Diprose  and  Gammon,  537 ;  Prince 
of  Wales  Lodge,  Independent  Order  of  Oddfellcnjus,  Kingston  Unity  v.  Shields 
District  Independent  Order  of  Oddfellows,  Kingston  Unity  [Officers)  (1883), 
Diprose  and  Gammon,  538  ;  Outherlet  v.  Woolgar  (1898),  Report  of  Chief  Regis- 
trar, p.  32 ;  see,  further,  title  Trade  and  Trade  Unions. 

{h)  Birmingham  and  Midland  Money  Society,  Ltd.  Y.King  (1907),  124  L.  T.  Jo.  181. 

{i)  Souter  v.  Bavies,  supra  ;  Smith  v.  Galloway,  supra. 

(jy  Stoohe  V.  Mutual  Providence  Alliance  (1891),  Diprose  and  Gammon,  195  ^ 
Smithy.  Galloiuay,  supra;  compare  B.  v.  Brahrool^ {189S),  69  L.  T.  718  (building 
society  case) ;  Bixon  v.  Thompson  (1891),  Diprose  and  Gammon,  46. 

(k)  Stat.  (1855)  18  &  19  Yict.  c.  63,  s.  27;  repealed  by  Friendly  Societies 
Act,  1875  (38  &  39  Yict.  c.  60). 

(Z)  Souter  v.  Bavies,  supra. 

(m)  Smith  v.  Galloiuay,  supra,  where  a  member  joined  a  society  on  the 
basis  that  the  rules  might  be  altered,  and  became  entitled  to  a  benefit,  the 
subsequent  alteration  of  a  rule,  whereby  his  security  was  diminished,  was 
held  valid.    As  to  the  effect  of  repeal  of  statutes,  generally,  see  title  Statutes. 

(n)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  13  (1).  There  is 
nothing  in  this  section  or  in  the  rest  of  the  Act  to  render  the  registration  of  an 
amendment  of  rules  compulsory.  An  unregistered  amendment  is  simply 
unenforceable.  The  application  for  registration  of  an  amendment  must  be  made 
in  the  authorised  form  and  be  accompanied  by  a  statutory  declaration,  a  printed 
copy  of  the  existing  rules,  and  two  copies  of  the  new  rules  (ihid.)  ;  Treasury 
Regulations,  1897  (6),  (7) ).  The  registrar  may  require  fair  printed  copies  of 
amendments  for  registration  {ihid.  (7)). 

(o)  Friendly  Societies  Act,  1896  (59  &  GO  Yict.  c.  25),  s.  19. 
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In  the  case  of  a  registered  society,  an  appointment  of  new  trustees 
in  accordance  with  new  and  unregistered  (p)  rules  is  inoperative  {q). 

Where  invalid  (r)  or  unregistered  (s)  alterations  in  rules  have 
been  made  the  old  rules  remain  in  force,  even  though  in  practice 
abandoned. 

An  alteration  of  rules  may  be  either  partial  (t)  or  complete  (^0- 
The  registrar  has  a  discretionary  power  to  refuse  to  register  a 
partial  amendment  of  rules  and  to  require  a  complete  amend- 
ment An  appeal  to  the  High  Court  lies  from  a  refusal  to 
register  an  amendment  of  a  rule  (c). 

267.  The  registrar  must  issue  to  the  society  an  acknowledgment 
of  registry  of  an  amended  rule,  or  branch  rule,  on  being  satisfied 
that  the  amendment  is  not  contrary  to  the  provisions  of  the  Act  of 
1896  (tZ).  The  acknowledgment  by  the  registrar  is  conclusive 
evidence  of  due  registration  (e),  and  is  also  conclusive  that  the 
necessary  preliminary  steps  have  been  taken  to  make  the  alteration 

(p)  Eules  were  not  valid  under  the  former  Acts  until  confirmed  by  justices 
(stat.  (1793)  33  Geo.  3,  c.  54),  s.  3  ;  stat.  (1829)  10  Geo.  4,  c.  56,  s.  7)  ;  or 
certified  by  the  registrar  (stat.  (1855)  18  &  19  Vict.  c.  63,  s.  27)  ;  see  Deivhurst  v. 
Clarkson  (1854),  'SK&B.  194. 

{q)  Battey  v.  Toiunrow  (1814),  4  Camp.  5. 

(r)  R.  V.  Cotton  (1850),  15  Q.  B.  569  (alterations  b}^  consent,  without  statutory 
formalities,  and  not  enrolled). 

(5)  Be  Meredith  and  WhittingJiam  {IS06),  1  0.  B.  (n.  s.)  216;  but  see  B.  v. 
Godolpfdn  {Lord)  (1838),  8  Ad.  &  EL  338,  where  it  was  considered  doubtful 
whether  old  rules  abandoned  for  thirty  years  were  still  enforceable,  and  -Ex 
parte  NorrisJi  (1821),  Jac.  162,  where  a  society  which  no  longer  acted  upon  its 
registered  rules  was  held  to  be  dissolved. 

[t)  Treasury  Eegulations,  1897  (5)  (a).  Eor  forms  of  application  to  register  a 
partial  amendment  and  of  accompanying  declaration,  see  Encyclopaedia  of 
Eorms  and  Precedents,  Yol.  YI.,  pp.  57,  59.  These  forms,  which  are  statu- 
tory (Treasury  Eegulations,  1897,  Eorms  B  and  C),  must  be  accompanied  by  a 
printed  copy  of  the  existing  rules,  marked  to  show  where  the  alterations  occur 
and  what  they  are,  and  by  copies  of  the  new  or  amended  rules  signed  by  three 
members  and  the  secretary  (Treasury  Eegulations,  1897  (6)  (a),  (b) ). 

(a)  Treasury  Eegulations,  1897  (5)  (b).  For  forms  of  application  to  register  a 
complete  amendment  and  of  accompanying  statutory  declaration,  see  Encyclo- 
paedia of  Eorms  and  Precedents,  Yol.  YL,  pp.  58,  59.  These  forms  must  bo 
accompanied  by  a  printed  copy  of  the  existing  rules  and  copies  of  the  new  rules, 
signed  by  three  members  and  the  secretary  (Treasury  Eegulations,  1897  (7) ). 
An  application  to  register  an  amendment  of  branch  rules  must  be  made  in 
Torm  Bb  or  in  Form  Db  (Treasury  Eegulations,  1897  (11)  ),  as  the  case  may 
require,  and  may  be  made  by  an  officer  of  the  society,  m  which  case  the 
statutory  declaration  in  support  thereof  (From  Cb)  must  be  made  by  the 
secretary  of  the  branch ;  or  the  application  must  be  made  by  the  secretary  of 
the  branch,  in  which  case  the  statutory  declaration  (Form  Cb)  must  be  made 
by  an  officer  of  the  society.  Instead  of  a  statutory  declaration  in  Form  Cb, 
the  Chief  Eegistrar  or  other  registrar  may  require  and  receive  information  in 
Form  Cbl  (Treasury  Eegulations,  1897  (75) ). 

(6)  Treasury  Eegulations,  1897  (7). 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  12  (1),  13  (3) ;  and 
see  B.  V.  Brabrook  (1893),  69  L.  T.  718.  The  proper  remedy  seems  to  be  by 
mandamus.  As  to  mandamus,  generally,  see  title  Chown  Practice,  Yol.  X', 
p.  77. 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  13  (2),  19  ;  B.  v. 
Brabrook,  supra;  secus,  where  the  alterations  are  illegal  {B.  v.  Tidd  Pratt 
(1865),  6  B.  &  S.  672). 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  13  (2).  For  forms  of 
acknowledgment  of  registry  of  amendment  of  rules  or  branch  rules,  see 
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binding  on  the  society  and  members  (/)  ;  but  the  fact  that  amended 
rules^  have  been  registered  is  not  conclusive  of  their  legality  or 
validity  (^).  The  duty  of  the  registrar  is  merely  to  consider 
whether  the  rules  or  amendments  of  rules  presented  for  registra- 
tion are  in  conformity  with  the  Act  (h), 

268.  Where  proceedings  are  taken  for  cancelling  (i)  registry, 
no  application  or  declaration  is  required  for  any  amendment  of 
rules  which  may  become  necessary  in  connection  therewith  (/c). 


Part  V— Officers. 

Sect.  1. — In  General. 

269.  The  business  of  a  registered  society  or  branch  is  managed 
through  its  officers  (Z),  who  must,  in  order  properly  to  comply  with 
the  Act  of  1896,  include  one  or  more  trustees  (m),  a  secretary  (n),  a 
treasurer  (o),  and  a  committee  of  management  ( p).  Other  officers 
commonly  appointed  include  auditors  (^),  managers  (r),  persons  to 
sue  or  be  sued  on  behalf  of  a  society  or  branch  (s),  and  medical 
officers,  who  must  be  registered  under  the  Medical  Act  (t). 

Infants  cannot  be  members  of  the  committee,  trustees,  managers, 
or  treasurers  (a),  and  it  is  doubtful  whether  a  corporation  can  be  an 
officer  (h). 

A  collector  (c)  of  a  collecting  society  is  incapable  of  holding  any 

(/)  Rosenberg  v.  Northumberland  Building  Society  (1889),  22  Q.  B.  D.  373^ 
C.  A.  ;  Butler  v.  Springmount  Dairy  Society,  [1906]  2  I.  E.  193,  C.  A.,  neither 
of  which  cases  concerned  friendly  societits,  but  the  same  principle  applies ;  see 
also  title  Building  Societies,  Vol.  III.,  p.  333,  and  cases  there  cited. 

((/)  Davie  Y.  Colinton  Friendly  Society  (1870),  9  Macph.  (Ct.  of  Sess.)96  ;  Souter 
V.  Davies  (1895),  15  E.  261 ;  compare  Laing  v.  Reed  (1869),  5  Ch.  App.  4  ;  Osborne 
V.  Amalgamated  Society  of  Railway  Servants,  [1909]  1  Ch.  163;  [1910]  A.  C.  87. 

{h)  See  R.  v.  Brabrook  (1893),  69  L.  T.  718. 

[i)  Under  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  73.  As  ta 
cancellation,  see  p.  203,  jpost. 

(k)  Treasury  Eegulations,  1897  (6),  note. 

{I)  The  expression  "officer  "  in  the  Act  of  1896  includes  a  trustee,  treasurer, 
secretary,  member  of  the  committee  of  management,  and  a  person  appointed  to 
sue  or  be  sued  on  behalf  of  a  society  or  branch  ;  see  ibid.,  s.  106  ;  see,  also,  title 
Companies,  Vol.  V.,  pp.  242,  478* 

(m)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  25  (1) ;  and  see 
p.  144,  pos#. 

n)  Ibid.,  s.  9  (2) ;  and  see  p.  145,  post, 
o)  Ibid.,  Sched.  I.  (4) ;  and  see  p.  146,  post, 
(p)  Ibid.    See  also  definition  of  "officer,"  s.  106. 
{q)  Ibid.,  s.  26  ;  and  see  p.  146,  post. 
(r)  Ibid.,  s.  36  (2) ;  and  see  p.  146,  post 
(s)  Ibid.,  Sched.  I.  (4). 

{t)  (1858),  21  &  22  Vict.  c.  90,  s.  36.'  As  to  registered  medical  practitioners, 
see  title  Medicine  and  Pharmacy  ;  as  to  the  right  of  a  society  to  sue  its  former 
medical  officer  for  breach  of  a  covenant  not  to  practice  in  the  neighbourhood, 
see  Everton  v.  Longmore  (1899),  15  T.  L.  E.  356,  C.  A. 

(a)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  36  (2). 

(6)  Re  West  of  England  and  South  Wales  District  Bank,  Ex  parte  Swansea 
Friendly  Society  (1879),  11  Ch.  D.  768,  where  it  was  held  that  an  incorporated 
banking  company  could  not  hold  the  office  of  treasurer;  see,  further,  title 
Corporations,  Vol.  VIII.,  p.  358. 

(c)  For  interpretation  of  expression  "  collector,"  see  Collecting  Societies  and 
Industrial  Assurance  Companies  Act,  1896  (59  &  60  Vict.  c.  26),  s.  17  (1),  and 
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office  therein,  except  that  of  superintending  collector  within  a     Sect.  i. 
specified  area  (d).  In  General. 

270.  The  rules  of  a  registered  society  must  provide  for  the  appoint-  Appointment 
ment  of  a  committee  of  management  (by  whatever  name),  a  treasurer,  officers, 
trustees,  and  other  officers  (e).    A  list  signed  by  the  secretary  and 

every  trustee  and  other  officer  named  in  it  is  evidence,  on  registry  of 
the  society,  that  the  named  persons  have  been  duly  appointed  (/). 

271.  Every  officer  of  a  registered  society  or  branch  having  the  Security  of 
receipt  or  charge  of  money  (g)  must,  if  the  rules  so  require,  give  oncers, 
either  a  bond,  with  at  least  one  surety  (h),  or  the  security  of  a 
guarantee  society  (i),  to  secure  the  rendering  of  accounts  by,  and  the 
payment  of  all  sums  due  from,  him  (j).    Omission  to  obtain  a  bond 

is  fatal  to  the  society's  claim  to  payment  in  priority  to  other 
creditors  on  the  bankruptcy  of  an  officer  (k). 

272.  Every  officer  of  a  registered  society  or  branch  having  the  Accounts  of 
receipt  or  charge  of  money  must,  at  the  times  provided  by  the  rules, 
or  upon  demand  or  notice  in  writing,  render  an  account  or  pay  over 
the  moneys  and  deliver  the  property  of  the  society  in  his  hands  (/). 
In  the  event  of  default,  the  trustees  or  authorised  officers  of  the 
society  or  branch  may  sue  on  the  bond  or  security  given  by  the 
officer,  or  apply  to  the  county  court  {711)  or  court  of  summary 

p.  128,  ante.  See  also  Joyce  v.  Northumberland  Miners'  Friendly  Society  (1888), 
4  T.  L.  E.  525  (casliier  a  collector). 

{d)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  &  60 
Yict.  c.  26),  s.  8  (b) ;  it  is  an  o:ffence  under  the  Act  if  he  holds  office  [ibid.,s.  14  (1)  (a) ). 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  Sched.  I.  (4).  See 
Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  31.  As  to  rules  authorising 
a  collector  on  dismissal  or  resignation  to  nominate  a  successor,  see  Finlay  v. 
Royal  Liver  Friendly  Society  (1901),  39  Sc.  L.  E.  23  ;  Batty  y.  Scottish  Legal  Life 
Assurance  Society  (1902),  39  Sc.  L.  E.  747. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  9  (4).  It  is  conceived 
that  such  evidence  is  rebuttable.  As  to  rebuttal  of  evidence  generally,  see  title 
EviDEifCE,  Yol.  XIII.,  p.  435. 

{g)  The  expression  "  officer  in  receipt  or  charge  of  money  "  does  not  include 
a  society's  banker  [Re  Rufford  and  Wragge,  Ex  parte  Or  ford  (1852),  1  De  G.  M. 
&  G.  483  ;  Re  Wise,  Fx  parte  Whipham  (1844),  3  Mont.  D.  &  De  G.  564), 
or  clerk  {Re  Thick,  Fx  parte  Brickland  (1818),  Buck,  214) ;  but  it  may  include 
a  collector  (see  Fllwood  v.  Liverpool  Victoria  Legal  Friendly  Society  {\8S0),  42 
L.  T.  694,  where  the  question  was  whether  the  collecting  books  belonged  to 
the  collector  or  to  the  society). 

(h)  As  to  the  liability  of  such  sureties,  see  Madden  v.  M' Mullen  (1860),  13 
I.  C.  L.  E.  305. 

(*)  Societies  for  guaranteeing  the  performance  of  their  duties  by  officers  of 
friendly  societies  are  among  those  specially  authorised  by  the  Treasury 
(special  authority,  31st  January,  1878),  see  p.  125,  ante.  The  society  may  itself 
guarantee  its  officers  (Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  1).  As 
to  how  a  guarantee  policy  is  construed,  see  Fifth  Liverpool  Starr- Botvkett  Building 
Society  v.  Travellers  Accident  Insurance  Co.  (1893),  9  T.  L.  E.  221. 

U)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  54;  R.  v.  Dorizzi 
(1897),  Diprose  and  Gammon,  578  (police  court  conviction  for  failure  to  give 
security).  For  form  of  bond,  see  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25), 
s.  98  (4) ;  ihid.,  Sched..  II.,  Part  III. ;  Encyclopaedia  of  Forms  and  Precedents, 
Yol.  YI.,  p.  78 ;  and  generally,  as  to  such  security,  title  Guarantee,  pp.  437 
et  seq.,  post. 

{k)  John  0' Gaunt  Lodge  of  Oddfelloius  y.  Bell  {1883),  Diprose  and  Gammon, 
67  (county  court) ;  see  Fx  parte  Ross  {1802),  6  Yes.  802;  Re  Clarke,  Fx  parte 
Eaynes  (1844),  3  Mont.  D.  &  De  G.  663.    As  to  priority,  see  p.  162,  post. 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  55  (1). 

(m)  In  the  county  court  such  an  application  must  be  by  action,  commenced 
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jurisdiction,  the  order  of  either  court  being  final  and  conclusive  (n). 
The  jurisdiction  of  the  High  Court  also  is  not  excluded  (o). 

273.  The  rules  of  a  registered  society  must  provide  for  the 
removal  of  officers  (^).  An  officer  dismissed  by  resolution  of  a 
general  meeting  of  a  society  cannot  be  reinstated  by  mandamus  (q). 
A  secretary  of  a  friendly  society,  on  receiving  notice  from  a  com- 
petent court  of  his  removal  from  office,  may  not  part  with  the  books 
in  his  custody  as  office-holder  except  to  the  official  to  whom  he  is 
directed  to  deliver  them  (?•).  Nor  may  an  officer  of  a  collecting 
society  after  dismissal  give  a  list  of  the  members  to  a  rival  society  (s). 

Sect.  2. — Trustees, 

274.  Every  registered  society  and  every  registered  branch  must 
have  one  or  more  trustees  (t) ,  and  their  appointment  and  removal 
must  be  provided  for  in  the  rules  (a).  Such  trustees  must  be 
appointed  by  a  resolution  of  a  majority  of  the  members  present  at 
a  general  meeting  of  the  society  or  branch  and  entitled  by  the  rules 
to  vote  (5). 

A  copy  of  the  resolution,  signed  by  the  trustee  and  the  secretary, 
must  be  sent  to  the  registrar  within  fourteen  days  (»).  In  the  case  of 
a  branch,  the  copy  of  the  resolution  must  be  sent  through  an  officer 
appointed  by  the  central  body  (d).  Failure  to  give  notice  is  a  statu- 
tory offence  (e),  but  does  not,  it  seems,  invalidate  the  appointment  (/). 

Neither  the  secretary  nor  treasurer  of  a  registered  society  or 
branch  can  be  a  trustee  (g). 

276.  Unless  the  rules  otherwise  provide,  the  trustees  of  a 
registered  society  or  branch  are  the  proper  persons  to  sue  or  be 

by  plaint  and  summons  in  the  ordinary  way  (County  Court  Eules,  1903, 
Ord.  41,  rr.  4 — 10  ;  and  see  title  County  Courts,  Vol.  YIIL,  p.  651 ;  Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  86). 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  55  (2).  See  First 
Edinburgh  and  Leith  4:15th  Starr- Bowkett  Building  Society  v.  Munro  (1883),  11 

E.  (Ct.  of  Sess.)  5.  An  officer  of  a  friendly  society,  entrusted  with  moneys  of 
the  society  jointly  with  a  non-officer  member,  is  probably  not  within  the  above 
summary  remedy  {Re  Heanor  Friendly  Society  (1838),  1  Beav.  508,  a  case  decided 
on  Stat.  (1793)  33  (3leo.  3,  c.  54,  s.  8). 

(o)  See  Be  Royal  Liver  Friendly  Society  (1887),  35  Ch.  D.  332.  As  to 
when  costs  will  only  be  given  on  the  county  court  scale  in  a  High  Court  action 
by  a  society  against  a  treasurer  and  his  surety,  see  Duxhury  v.  Barlow^  [1901] 
2  K  B.  23,  C.  A. 

(p)  Friendly  Societies  xict,  1896  (59  &  60  Vict.  c.  25),  s.  9  (3),  Sched.  I.  (4). 
See  Tillotson  v.  Liverpool  Victoria  Legal  Friendly  Society  (1907),  124  L.  T.  Jo.  241. 

Iq)  Evans  v.  Heart  of  Oak  Benefit  Society  (1866),  12  Jur.  (n.  S.)  163  ;  contra, 
R.  V.  Hearts  of  Oak  Benefit  Society  {Truttees)  {\%Qb),  13  W.  E.  724.  As  to 
mandamus,  generally,  see  title  Ceown  Peactice,  Vol.  X.,  p.  77. 

{r)  Glasgow  District  of  Ancient  Order  of  Foresters  v.  Stevenson  (1899),  2 

F.  (Ct.  of  Sess.)  14. 

(s)  Liverpool  Victoria  Legal  LViendly  Society  v.  Houston  (1900),  3  F.  (Ct.  of  Sess.)  42. 
(t)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  25  (1). 

(a)  Lbid.,  s.  9  (3),  Sched.  I.  (4).  See,  e.g.,  Encyclopaedia  of  Forms  and 
Precedents,  Vol.  VI ,  pp.  32,  47. 

(b)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  25  (2). 

(c)  Ibid.,  8.  25  (3);  Treasury  Eegulations,  1897  (16),  Forms  I  and  lb. 
There  is  no  fee  for  registry. 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  25  (5). 
(e)  Ibid.,  s.  84. 

(/)  See  Beckett  v.  Willdts  (1857),  5  W.  E.  622. 

(^)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  25  (4). 
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sued  (h),  and  they  are  liable  to  be  sued  for  debts  incurred  by  the     Sect.  2. 
society  before  their  appointment©.    Though  the  trustees  are  Trustees, 
nominal  plaintiffs,  the  society  is  the  real  litigant,  and  therefore  the 
board  of  management  of  the  society  is  entitled  to  direct  any  change 
of  solicitors  (A;) . 

Other  duties  of  the  trustees  are  to  invest  the  funds  of  the  Other  duties, 
society  (I),  hold  any  land  (m)  or  other  property  (n)  belonging  to  the 
society,  give  receipts  for  money  secured  by  mortgage  (0),  distribute 
money  payable  on  death  of  a  member  intestate  (^),  and  apply  for 
an  order  for  amalgamation  or  transfer  (q). 

276.  The  trustees  of  a  registered  society  or  branch  are  personally  Liability  of 
liable  for  moneys  actually  received  by  them  on  account  of  the  society 

or  branch,  but  not  for  any  other  deficiency  that  may  occur  in  the 
funds  (r).  They  are  liable  also  for  moneys  paid  away  or  divided  by 
them  in  accordance  with  a  resolution  of  the  society  passed  contrary 
to  a  rule  (s).  But  trustees  who  have  signed  cheques,  acting  minis- 
terially and  under  the  direction  of  the  committee  of  management, 
are  not  personally  responsible  for  loss  incurred  through  the  mis- 
application by  the  committee  of  the  moneys  so  obtained  (a). 
Where  trustees,  who  have  been  restrained  by  injunction  from 
dividing  certain  funds  of  a  society,  retire,  and  new  trustees  are 
appointed,  and  are  aware  of  the  injunction,  the  latter  are  liable  to 
attachment  for  contempt  of  court  if  they  make  the  forbidden 
division  (b). 

Sect.  3. — Secretary  and  other  Officers, 

277.  The  rules  of  a  registered  society  should  provide  for  the  Appointment 
appointment  and  removal  of  a  secretary  (c).    A  secretary  is  an  secretary, 
officer  (^Z),  but  he  cannot  be  a  trustee  (e). 


{h)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  94  (1).  Where  a 
society  or  branch,  appoints  other  officers  for  this  pur23ose,  notice  of  every  such 
appointment  must  be  given  in  the  same  manner  as  provided  for  trustees,  with 
the  necessary,  modifications  to  suit  the  facts  (Treasury  Eegulations,  1897  (69) ). 

(i)  Beckett  v.  Willetts  (1857),  5  W.  E.  622. 

{k)  Laskey  v.  Runtz  (1908),  24  T.  L.  E.  496. 

(Z)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  44 ;  see  p.  167, 

(m)  lUd.,  ss.  47,  48  ;  see  p.  169,  jpos^. 
(w)  Hid.,  s.  49;  see  p.  169,  ^os<. 
(0)  Ihid.,  s.  53  ;  see  p.  166,  post, 
{p)  Ihid.,  s.  58;  see  p.  Ib'^,  post, 
(q)  Ibid.,  s.  70  (4);  see  p.  192,  post. 

(V)  Ibid.,  s.  49  (3).    See  Bute's  {Marquis)  Case,  [1892]  2  Ch.  100,  108. 

(«)  Cox  V.  James  (1882),  Diprose  and  Gammon,  282  ;  Holmes  v.  Taylor  (1889), 
Diprose  and  Gammon,  285  ;  Scott  v.  Evans  (1895),  Diprose  and  Gammon,  560. 
For  refunding,  see  p.  157,  post.  , 

(a)  Grimes  v.  Harrison  (1859),  26  Beav.  435.  In  this  case  the  committee  were 
ordered  to  replace  the  money,  and  the  trustees,  though  they  had  only  acted 
ministerially,  were  refused  their  costs. 

(6)  Avery  v.  Andrews  (1882),  51  L.  J.  (CH.)  414  ;  see  also  title  Contempt  of 
Court,  Attachment  and  Committal,  Yol.  YII.,  p.  292. 

(c)  See  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YL,  p.  31. 

Id)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  106. 

(e)  Ibid.,  s.  25  (4). 
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Among  other  duties  (/),  a  secretary  of  a  registered  society,  or  of 
a  society  intending  to  be  registered,  must  sign  an  application  to 
register  the  society  (g),  copies  of  any  amendment  of  rules  sent  to 
the  registrar  (h),  notice  of  the  establishment  and  application  for 
registry  of  a  branch  (i),  a  certificate  of  secession  of  a  branch  (k),  an 
application  to  transfer  stock  (I),  a  receipt  disch^^rging  a  mortgage  (m), 
and  a  copy  of  a  special  resolution  for  registry  (n). 

Auditors.  278.  The  rules  of  a  registered  society  or  branch  usually  provide 

for  the  appointment  of  two  or  more  auditors  (o),  whose  duty  it  is  to 
examine  and  verify  the  annual  return  (^).  If  the  rules  do  not 
provide  for  the  appointment  of  auditors,  the  accounts  of  a  registered 
society  must  be  audited  by  a  public  auditor  (q). 

Treasurer.  279.  The  rules  of  a  registered  society  must  provide  for  the 
appointment  and  removal  of  a  treasurer  (r).  Trustees  are  ineligible 
for  this  office  (a). 

The  responsibility  of  a  treasurer  for  moneys  belonging  to  a  society 
which  he  has  received  is  that  of  a  bailee,  so  that  if,  before  paying 
them  into  the  bank,  he  is  robbed  by  vis  major,  his  guarantor  would, 
it  seems,  not  be  liable  (b). 

Committee  of     280.  The  rules  of  a  registered  society  must  provide  for  the 
management,  appointment  and  removal  of  a  committee  of  management  (c).  A 
member  of  such  committee  is  an  officer  (d).    No  collector  of  a  col- 
lecting society  may  be  a  member  (e).    The  duties  of  a  committee 
of  management  are,  inter  alia,  to  manage  the  society  (/),  and  to 


(/)  See  Encyclopaedia  of  Forms  and  Precedents,  Yol.  VI.,  p.  33. 
{g)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  9  (2). 
[h)  lUd.,  s.  13  (1). 
{i)  Ibid.,  s.  18  (1). 
{k)  Ihid.,  s.  20  (1). 
(/)  Ihid.,  s.  34(1). 
(m)  Ihid.,  s.  53  (1). 
{71)  Ihid.,  s.  75. 

(0)  See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI.,  p.  31 ;  and  p.  173, 
post. 

(p)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  26.  As  to  duties  of 
auditors,  see  title  Companies,  Vol.  V.,  p.  269. 

{q)  Ibid.,  ss.  26,  30  ;  see  also  p.  173,  post.  As  to  the  jurisdiction  of  the  court 
where  proper  auditors  have  not  been  appointed,  see  Shaw  v.  Vindicator  Lodge  of 
Druids  (1906),  Eeport  of  Chief  Eegistrar,  132. 

(r)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  9  (3),  Sched.  I.  (4)  ; 
see  Roberts  v.  Price  (1847),  4  C.  B.  231  (case  of  a  void  election).  For  form  of 
rules  providing  for  appointment  and  removal  of  a  treasurer,  see  Encyclopaedia 
of  Forms  and  Precedents,  Vol.  VI.,  pp.  31,  47.  As  to  the  duties  of  a  treasurer, 
see  ihid.,  pp.  32,  33.  As  to  officers  in  receipt  or  charge  of  money,  see,  further, 
p.  145,  ante. 

[a)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  25  (4).  As  to  infants 
and  corporations,  see  p.  142,  ante. 

(h)  Walker  v.  British  Guarantee  Association  (1852),  18  Q.  B.  277  ;  see  title 
Bailment,  Vol.  I.,  p.  531. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  9  (3),  Sched.  I.  (4) ; 
and  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI.,  p.  31. 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  106. 

(e)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  s.  8  (a).    As  to  infants,  see  p.  142,  ante. 

(/)  See  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI.,  p.  32. 
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prosecute  for  fraud  or  misappropriation  (g),  and  their  consent  to     Sect.  3. 
investments  is  necessary  (/i).  Secretary 

and  other 

  Officers. 

Part  VI. — Membership. 

Sect.  1. — Who  may  be  Members. 

281.  No  maximum  limit  is  imposed  by  law  on  the  number  of  Members, 
members  of  a  friendly  society  (i)  ;  nor  are  there  any  statutory  con- 
ditions regulating  the  admission  of  members,  e«:ceptas  regards  age. 

Such  matters  are  properly  dealt  with  in  the  rules  of  the  society  (;). 
Honorary  members  are  admissible,  but  not  corporations  (k), 

282.  The  membership  of  infants  is  a  matter  to  be  provided  for  infants 
in  the  rules,  and  a  rule  may  be  made  that  a  person  may  be  admitted 

as  a  member  from  birth  (l).  If  the  rules  of  a  registered  friendly 
society  or  branch,  in  force  on  1st  January,  1909,  provide  for  the 
admission  as  members  of  persons  above  one  year  old,  the  rules  are 
to  be  construed  as  providing  for  the  admission  of  persons  from 
birth  (?7i).  An  infant  member,  if  over  sixteen  years  of  age,  ma,y 
execute  all  necessary  instruments  and  give  all  necessary  acquit- 
tances under  the  rules.  If  under  that  age,  he  must  do  these  things 
by  his  parent  or  guardian  (n). 

283.  A  married  woman  may  be  a  member  of  a  friendly  Married 
society  (0),  and,  until  the  contrary  is  shown,  her  interest  in  the  women, 
society  is  to  be  regarded  as  her  separate  property,  except  where 
shares  stand  in  her  name  jointly  with  that  of  her  husband  (p). 


(g)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (4).  As  to  offences 
by  a  committee  of  management,  see  ihid.,  s.  85,  and  p.  184,  'post. 

(h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  44. 

(i)  As  to  the  minimum  number  of  members  of  a  registered  society,  see 
Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  9  (1) ;  and  pp.  126, 131,  ante. 

(/)  Ibid.,  Sched.  I.  (2).  See,  e.^f.,  Encyclopaedia  of  Forms  and  Precedents, 
Yoi.  YI.,  p.  28. 

{k)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  78  (c) ;  and  see  title 
Building  Societies,  Yol.  III.,  p.  350. 

(I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  36  (1) ;  Friendly 
Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  2  (1).    As  to  infants  being  ineligible  as 

ofB-CGrS    SGG  p  CLTVtc 

(m)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  2  (2). 

[n)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  36  (2).  As  to  powers 
.  of  infant  members  of  building  societies,  see  title  Building  Societies,  Yol.  III., 
p.  350,  and  as  to  capacity  of  infants,  generally,  see  title  Infants  and  Children. 
It  has  been  held  in  Scotland  that  an  infant  who,  under  the  articles  of  association 
of  an  unregistered  society,  is  ineligible  for  membership,  but  accepts  membership 
and  acts  as  a  menaber,  is  liable  to  the  payment  of  dues  incurred  by  him  prior  to 
the  date  of  his  resignation  (Aberdeen  Master  Masons'  Incorporation,  Ltd.  v.  Smith, 
[1908]  S.  C.  669). 

(0)  See  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8  (1)  (a),  (b), 
where  reference  is  made  to  the  husbands  oi  members. 

{p)  Married  Women's  Property  Act,  1882  (45  &  46  Yict.  c.  75),  ss.  6—9.  As 
to  investments  with  husband's  money,  see  ibid.,  s.  10  ;  and  as  to  deciding 
questions  of  title  between  husband  and  wife,  see  ibid.,  s.  17  ;  and  generally,  as  to 
wife's  separate  property,  title  Husband  and  Wiee. 
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Sect.  2. — Rights  of  Members. 

284.  Members  of  registered  societies  and  branches  are  entitled 
to  a  copy  of  the  rules  for  a  sum  not  exceeding  Is.  (q).  They  are 
also  entitled,  without  payment,  to  a  copy  of  the  last  annual  return 
and  of  the  audited  balance  sheet  (r),  and  to  inspect  the  books  (s). 
A  member  may  retire  at  any  time  (t). 

285.  A  member,  or  person  claiming  through  a  member  (a),  of  a 
registered  friendly  society  or  branch  is  never  entitled  to  receive 
more  than  £300  by  way  of  gross  sum,  together  with  any  bonuses 
or  additions  declared  upon  assurances  not  exceeding  that  amount  (6), 
nor,  except  in  the  case  of  societies  established  before  15th  August, 
1850  (c),  more  than  ^652  by  way  of  annuity  from  any  one  or  more 
of  such  societies  or  branches  (d),  and  the  claimant  may  be  required 
to  make  a  statutory  declaration  that  the  total  amount  to  which  he 
is  entitled  does  not  exceed  such  sums  (e).  But  this  rule  does  not 
apply  where  a  scheme  certified  under  the  Workmen's  Compensation 
Acts  provides  for  payment  of  compensation  by  a  friendly  society  (/). 

286.  The  rules  of  a  registered  society  or  branch  may  provide 
for  accumulating  at  interest  for  a  member's  use  any  surplus  of  his 
contributions  to  the  funds  of  the  society  or  branch  which  may 
remain  after  providing  for  the  assurance  for  which  they  are  paid, 
and  for  the  withdrawal  of  the  accumulations  (g).  Moneys  due  to  a 
member  of  a  friendly  society  and  payable  subject  to  notice  of 
withdrawal  cannot  be  attached  by  garnishee  proceedings  in  the 
county  court  to  satisfy  a  judgment  against  such  member  (Ji). 

287.  Where  a  member  of  an  unregistered  friendly  society,  who 
has  been  obliged  to  resign,  is  qualified  for  a  pension  under  the 
rules,  and  his  right  to  such  pension  is,  under  the  rules,  to  be  deter- 
mined by  a  majority  of  the  directors,  the  directors  cannot  delegate 
their  judicial  functions  to  a  committee  (?). 

{q)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  38. 
(r)  Ibid.,  s.  .S9. 

(s)  Ihid.f  s.  40;  see  also  p.  174,  post.  As  to  penalties  if  these  rights  are 
denied,  see  note  (A),  p.  175,  and  p.  184,  post.  As  to  inspection,  generally,  see 
title  Companies,  Vol.  Y.,  p.  365,  note  (a). 

(t)  Finch  V.  Oake,  [1896]  1  Oh.  409,  0.  A.  _ 

(a)  A  person  claiming  through  a  member  may  include  a  nominee  (Friendly 
Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  106). 

(6)  Ihid.,  B.  41  (1);  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  3;  and 
compare  Clayton  v.  Owen  (1862),  31  Beav.  285. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  101. 

{d)  Ibid.,  s.  41  (1)_;  Friendly  Societies  Act,  1908  (8  Fdw.  7,  c.  32),  s.  3.  As  to 
exemption  of  annuities  from  income  tax,  see  p.  161,  post;  and  as  to  abatement  of 
income  tax  in  respect  of  premiums  on  life  insurance  policies,  see  title  Income  Tax. 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  41  (2). 

(/)  Workmen's  Compensation  Act,  1897  (60  &  61  Yict.  c.  37),  Sched.  I.  (15),  and 
"Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  15 ;  Sched.  I.  (21). 

{g)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  42.  See,  e.g., 
Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  39. 

{h)  Cowley  Y.  Taylor  (1908),  124  L.  T.  Jo.  569.  As  to  attachment  of  debts, 
generally,  see  titles  County  Courts,  Yol.  YIIL,  pp.  570  et  seq. ;  Execution, 
Yol.  XIY.,  pp.  90  et  seq. 

{i)  Lapointe  v.  Association  de  Bienfaisance  et  de  Retraite  de  la  Police  de  Montreal, 
[1906]  A.  0.  535,  P.  0.  As  to  expulsion  of  members  without  an  opportunity  of 
defending  themselves,  see  Wood  y.  Woad  (1874),  L.  E.  9  Exch.  190,  196. 
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288.  A  member  may  recover  out  of  the  funds  of  a  friendly 
society  damages  for  a  wrong  done  to  him  through  violation  of 
the  society's  rules  by  one  of  the  society's  officers  (A;);  but  a 
society,  one  of  the  objects  of  which  is  to  provide  medical  attend- 
ance for  sick  members,  is  not  liable  for  the  consequences  of  the 
neglect  of  a  qualified  medical  man  whose  services  have  been 
secured  (I). 

289.  Where  a  pauper  or  pauper  lunatic  is  entitled  to  moneys  as 
a  member  of  a  friendly  society,  whether  registered  or  not  (m),  the 
poor  law  guardians  can  only  clayn  payment  of  such  moneys  if 

(1)  there  is  no  wife  or  other  relative  dependent  on  the  pauper, 

(2)  the  guardians  or  their  relieving  officer  declare  the  relief  to  be 
given  on  loan  and  have  given  due  notice  of  the  declaration  to  the 
secretary  or  trustees  of  the  friendly  society,  and  (3)  the  relief 
given  is  statutory  (n). 

Guardians  have  no  such  claim  where  the  rules  of  a  society 
provide  that  moneys  payable  to  a  member  cease  when  he  becomes 
an  inmate  of  a  workhouse  or  lunatic  asylum  (o). 

A  board  of  guardians  may  grant  relief  out  of  the  poor  rates  to 
any  person  otherwise  entitled  to  such  relief,  though  he  is  in  receipt 
of  moneys  as  a  member  of  a  friendly  society.  In  estimating  the 
amount  of  relief,  the  guardians  may  take  into  consideration  the 


Sect.  2. 
Rights  of 
Members. 
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(k)  Blue  V.  West  Krlhride  Free  Oardejiers'  Society  (1866),  4  Macph.  (Ct.  of  Sess.) 
1042. 

(/)  Barnes  v.  Lincoln  Oddfellows''  Medical  Institute  [Manchester  Unity)  Friendly 
Societ'ij  (1895),  99  L.  T.  Jo.  217  ;  compare  Stroughair  v.  Vasey  (1879),  Diprose 
and  Gammon,  388,  and  stat.  (1879)  42  &  43  Yiet.  c.  9,  repealed  by  Friendly 
Societies  Act,  1887  (50  &  51  Vict.  c.  56).  See  also  Medical  Act,  1858  (21  &  22 
"Vict.  c.  90),  s.  36 ;  and  compare  Hilly er  v.  8t.  BartJiolomew^s  Hospital  {Governors), 
[1909}  2  K.  B.  820,  C.  A.  As  to  negligence  of  medical  men,  generally,  sea 
titles  Medicine  and  Pharmacy  ;  Negligence. 

(m)  Mertliyr  Tydvil  Guardians  v.  Cambrian  Lodge  (1881),  45  J.  P.  220. 

(n)  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876  (39  &  40  Vict.  c.  61), 
s.  23  ;  Poor  Law  Amendment  Act,  1879  (42  &  43  Vict.  c.  12),  s.  1 ;  Cardiff 
Union  Guardians  v.  Banks  and  Neels  (1908),  72  J.  P.  319.  The  following 
police  court  or  petty  sessions  cases  were  decided  in  reference  to  the  above 
sections,  namely  :  St.  Leonard's,  Shoreditch,  Guardians  v.  Marshall  (undated), 
Diprose  and  Grammon,  346  (necessary  notice  not  given) ;  Atcham  Union  Guar- 
dians V.  Prince  of  Wales  Lodge,  Manchester  Unity  Independent  Order  of  Oddfellows 
(1877),  Diprose  and  Gammon,  347;  Meriden  Union  Guardians  v.  Brown  (1892), 
Diprose  and  Gammon,  353  ;  Dewshury  Poor  Law  Union  Guardians  v.  Thornton 

il878),  Diprose  and  Gammon,  354 ;  Merthyr  Union  Guardians  v.  Phillips  (1892), 
)iprose  and  Gammon,  354;  Macclesfield  Poor  Laio  Guardians  v.  Kettleshume 
Lodge  of  Oddfellows  (1881),  Diprose  and  Gammon,  358. 

(o)  Caistor  Union  v.  Cleaver  (1891),  56  J.  P.  503.  As  to  the  claim  of  guardians 
against  moneys  paj'-able  to  a  member  of  a  trade  union,  see  Winder  v. 
King ston-upon- Hull  Corporation  for  the  Poor  {Governors  and  Guardians)  (1888), 
20  Q.  B.  D.  412;  and  title  Trade  and  Trade  Unions.  Por  method  of 
enforcing  payment,  see  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876 
(39  &  40_Vict.  c.  61),  s.  23  (application  to  justices  at  petty  sessions),  and  as  to  the 
jurisdiction  of  justices  in  the  case  of  a  dispute  as  to  the  title  of  the  pauper  and  to 
payment,  see  R.  v.  Richardson,  [1894]  2  Q.  B.  323 ;  and  title  Poor  Law.  As  to 
the  enforcement  of  an  order  of  justices,  see  R.  v.  Swindon  Justices  (1878),  42 
J.  P.  407 ;  R.  V.  Joyce  (1884),  48  J.  P.  471.  As  to  courts  of  petty  sessions, 
generally,  see  title  Magistrates. 
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amount  received  by  him  from  the  society  (p),  only  in  so  far  as 
such  sum  shall  exceed  5s.  a  week  (q). 

290.  A  person  is  not  disqualified  for  receiving  a  statutory  old 
age  pension  by  habitual  failure  to  work  for  the  maintenance  of 
himself  and  his  family,  where  he  has  continuously  for  ten  years  up 
to  attaining  the  age  of  sixty,  by  means  of  payments  to  friendly, 
provident,  or  other  societies,  made  proper  provision  against  old 
age,  sickness,  infirmity,  or  want  or  loss  of  employment  (r). 

291.  A  person  insured  in  a  collecting  society,  however  much 
in  arrear  in  paying  his  contriblition,  does  not  incur  a  forfeiture 
of  his  benefits  until  after  service  upon  him  of  a  notice  stating  the 
amount  due  and  that  his  benefit  will  be  forfeited  in  case  of  non- 
payment within  a  reasonable  time,  not  being  less  than  fourteen 
days,  and  default  has  been  made  in  accordance  with  that  notice  (s). 
A  forfeiture,  however,  takes  place  where  a  member  of  a  collecting 
society  has  to  contribute  for  a  certain  number  of  weeks  to  secure 
a  benefit,  and  before  the  period  has  elapsed  changes  his  residence, 
makes  no  further  contribution,  and  then  dies  after  the  expiration 
of  the  period,  though  no  collector  may  have  called  after  the  change 
of  residence  (t). 

292.  No  rule  of  a  friendly  society  or  branch,  whether  registered 
or  unregistered,  is  valid  which  compels  a  member  of  the  Terri- 
torial Force,  by  reason  of  enrolment  or  service,  to  forfeit  any 
interest  in  the  society  or  branch,  or  under  which  such  person  is 
fined  for  absence  from  any  meeting,  if  such  absence  is  occasioned 
by  the  discharge  of  military  duty  as  certified  by  the  commanding 
officer  (u).  If,  however,  in  the  case  of  societies  or  branches  certified 
before  23rd  July,  1855,  the  rules  in  force  at  the  time  of  enrolment 
or  service  provide  that  a  member  shall  be  deprived  of  any  benefit 
by  reason  of  that  enrolment  or  service,  the  society  or  branch  may 
demand  an  increased  rate  of  contribution  (not  exceeding  one- 
tenth  of  the  ordinary  rate)  from  a  member  while  on  foreign 
service,  or  may  during  such  time  suspend  all  claims  of  the 
member  to  benefits  and  of  the  society  to  contributions.  On 
the  return  of  the  member  to  the  United  Kingdom  he  must  be 


(p)  Outdoor  Eelief  (Friendly  Societies)  Act,  1894  (57  &  58  Yict.  c.  25),  s.  1. 
{q)  Outdoor  Eelief  (Friendly  Societies)  Act,  1904  (4  Edw.  7,  c.  32),  s.  1  (2). 
(r)  Old  Age  Pensions  Act,  1908  (8  Edw.  7,  c.  40),  s.  3  (1)  (b) ;  see,  further, 
title  Poor  Law. 

(s)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),  s.  3.  Notice  is  well  served  if  sent  prepaid  by  post  to  the 
assured  at  his  last  known  place  of  abode  {ihid.,  s.  16 ;  Interpretation  Act,  1889 
(52  &  53  Yict.  c.  63),  s.  26;  Morgan  v.  WClure,  [1899]  2  I.  E.  209).  See, 
generally,  as  to  service  of  notice  by  post,  title  Evidence,  Yol.  XIII.,  p.  556. 

{t)  Taylor  v.  Collins  (1882),  46  L.  T.  168;  see  Oeoghegan  y.  Campbell  (1907), 
41  I.  L.  T.  58. 

(w)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  43  (1).  The  section 
applied  in  terms  to  militia,  volunteers  and  yeomanry,  but  was  made  applicable 
to  the  Territorial  Force  by  an  Order  in  Council  of  19th  March,  1908  (Statutory 
Eules  and  Orders,  1908,  p.  962),  under  the  Territorial  and  Eeserve  Forces  Act, 
1907  (7  Edw.  7,  c.  9),  s.  28.  As  to  the  Territorial  Force,  generally,  see  title 
EoYAL  Forces. 
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replaced  at  once  on  the  same  footing  as  before  he  went  abroad 
on  service  (v). 

293.  Where  a  friendly  society  is  subdivided  into  a  central  body, 
districts  and  branches  or  lodges,  on  failure  of  a  branch  or  lodge, 
the  members  are  entitled  to  fall  back  on  the  security  of  the  district, 
and  if  that  fails,  upon  the  security  of  the  central  body  (a). 

Sect.  3. — Payments  on  Death. 
Sub-Sect.  1. — In  General. 

294.  The  moneys  payable  on  the  death  of  a  member,  in  addition  Sum  payable, 
to  sums  payable  on  policies  (b),  include  moneys  contributed  to,  or 
deposited  in,  the  separate  loan  account  (c),  and  sums  accumulated 

for  the  use  of  the  member  as  provided  by  the  Act  of  1896  (d). 
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Liability  of 
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295.  Policies  effected  under  the  Friendly  Societies  Act,  1875  (e), 
and,  it  is  conceived,  under  the  Act  of  1896  (/),  are  prima  Jacie 
assignable,  unless  by  statute  or  the  rules  of  the  society  the  policy 
is  deprived  of  this  ordinary  incident  of  property,  at  any  rate  where 
there  is  no  nomination  {g).  Where  there  is  a  nomination,  it  may 
be  that  the  nominees  must  be  considered  as  assigns,  under  an 
assignment  which  is  revocable  only  in  a  particular  way,  and  that 
their  position,  unless  properly  revoked,  is  conclusive  as  between 
them  and  the  society  (h). 

296.  Payment  on  death  made  by  a  registered  society  or  branch 
to  a  person  appearing  to  a  majority  of  the  trustees  to  be  entitled 
is  valid  against  any  demand  made  upon  the  trustees,  or  the  society 
or  branch,  by  any  other  person  (i).  Though  the  society  and 
trustees  are  discharged  if  the  payment  is  made  in  accordance  with 
the  provisions  of  the  Act  of  1896,  the  statute  does  not  confer  an 
absolute  title  on  the  nominee.  A  nomination  being  revocable  does 
not  operate  as  a  gift  (k), 

297.  Except  in  the  case  of  deaths  at  sea,  by  colliery  explosion,  or 
other  accident  where  the  body  cannot  be  found,  or  where  the  death 

(y)  Priendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  43(2).  As  to 
disputes  under  s.  43,  see  p.  182,  post. 

(a)  Schofield  v.  Vause  (1886),  36  W.  E.  170,  n.,  C.  A. ;  see  note  (o),  p.  133,  ante. 

(b)  As  to  validity  of  policies,  see  Rohinson  v.  Loyal  Fhilanthropic  Friendly 
Society  {Trustees)  (1905),  119  L.  T.  Jo.  414,  and  title  Insurance. 

(c)  See  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  46,  and  p.  165, 
post. 

{d)  See  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  42  ;  and  p.  148,  ante. 
(e)  38  &  39  Yict.  c.  60. 
(/)  59  &  60  Yict.  c.  25. 

(V)  Be  Griffin,  Griffin  v.  Griffin,  [1902]  1  Ch.  135,  C.  A.,  overruling  on  this 
point  CaddicJc  v.  Highton  (1899),  reported  [1901]  2  Ch.  476,  n. ;  Re  Redman, 
Warton  v.  Redman,  [1901]  2  Ch.  471. 

{h)  Re  Griffin,  Griffin  v.  Griffin,  supra,  per  Eomer,  L.J.,  at  p.  143.  This  was 
so  held  by  Phillimobe,  J.,  in  Caddick  v.  Highton,  supra,  as  reported  (1899), 
68  L.  J.  (q.  b.)  281,  and  was  left  untouched  by  the  Court  of  Appeal  in  Re 
Griffin,  Griffin  v.  Griffin,  supra. 

(i)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  60  (1);  see 
Symington's  Executor  v.  Galashiels  Co-operative  Store  Co.,  Ltd.  (1894),  21  E. 
(Ct.  of  Sess.)  371. 

{k)  Biggs  v.  Lewis  (1890),  89  L.  T.  Jo.  47.  As  to  the  nature  of  gifts,  generally, 
see  title  G-IFTS,  pp.  397  et  seq.,  post. 
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is  certified  by  a  coroner  to  be  the  subject  of  a  pending  inquest  or 
inquiry,  proper  certificates  of  death  must  be  produced  before  a 
registered  society  or  branch  can  pay  out  any  moneys  on  account 
of  death  (Z).  Payment  without  production  of  a  certificate  is  an 
offence  (m). 

298.  If  the  total  sum  nominated,  after  deducting  moneys  payable 
for  funeral  expenses,  exceeds  ^680  at  the  time  of  the  member's 
death,  then  before  making  any  payment  the  society  or  branch  must 
require  the  production  of  a  duly  stamped  receipt  for  any  legacy  or 
succession  duty  payable,  or  a  letter  or  certificate  from  the  Commis- 
sioners of  Inland  Kevenue  stating  that  no  such  duty  is  payable  (n). 
Similar  provisions  apply  in  the  case  of  an  intestacy  (o).  The 
Commissioners  are  bound  to  give  such  receipt,  letter,  or  certificate, 
as  the  case  may  be  (p). 

299.  When  the  principal  value  of  the  estate  of  a  person,  entitled 
to  make  a  nomination  under  the  Act  of  1896,  exceeds  ^100,  any 
sum  paid  under  that  Act  without  probate  or  letters  of  administration 
is  liable  to  estate  duty.  The  trustees  of  the  society  or  branch  may, 
before  making  any  such  payment,  require  a  statutory  declaration  by 
the  claimant  that  the  principal  value  of  the  estate,  including  the 
sum  in  question,  does  not,  after  deduction  of  debts  and  funeral 
expenses,  exceed  the  value  of  £100  (q). 

Sub-Sect.  2. — Nomination. 

Power  of  300.  A  member  aged  sixteen  years  or  upwards  of  a  registered 

nommation.     society  or  branch,  other  than  a  benevolent  society  or  working  men's 

club,  may  dispose  by  nomination  of  sums  not  exceeding  ^9100  payable 

on  his  death  by  the  society  or  branch  (r). 

Eequirements  301.  The  nomination  must  be  in  writing  (s),  or  in  print  (t), 
for  valid  2,ndi  signed  by  the  nominator  {a),  and  delivered  at  or  sent  to  the 
nomina  ion.    registered  office  of  the  society  or  branch  (b),  or  given  to  its 


{I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  61  ;  Lockett  v. 
Barrington  (1892),  Diprose  and  Gammon,  300  (payment  without  certificate — con- 
viction). It  will  be  noticed  that  this  restriction  does  not  apply  to  unregistered 
societies. 

(m)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  84.  A  certificate  of 
the  death  of  a  member  of  a  registered  friendly  society  or  branch  may  be 
obtained  at  a  reduced  fee,  if  application  is  made  in  the  particular  form  prescribed 
by  the  Act  [ihid.,  s.  97  (1) ).  As  to  the  form,  see  ihid.,  s.  98  (5),  and  Encyclo- 
paedia of  Forms  and  Precedents,  Vol.  VI.,  p.  71. 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  57  (3). 

(o)  Ihid.,  s.  58  (1). 

(p)  Ihid.,  s.  57  (4).  See  also  title  Execftoes  and  Administrators, 
Vol.  XIV.,  p.  192. 

{q)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  59.  See  also  title 
Executors  and  Administrators,  Vol.  XIV.,  p.  192.  As  to  legacy  and  succession 
duties,  see  title  Estate  and  Other  Death  Duties,  Vol.  XIII.,  pp.  192  et  seq. 

{r)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  56  (1).  For  form  o 
nomination,  see  Encyclopsedia  of  Forms  and  Precedents,  Vol.  VI.,  p.  69. 

(s)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  56  (1). 

h)  See  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  20. 

(a)  Wright  v.  Darhhouse  Friendly  Society  (1890),  Diprose  and  Grammon,  407. 
Signature  by  mark  is  insufficient,  even  if  attested  by  two  witnesses  {3forion  v. 
French,  [1908]  S.  C.  171). 

(6)  Friendly  Societies  Act,  1896  (69  &  60  Vict.  c.  25),  s.  56  (1). 
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secretary  (c),  and  recorded  (d)  during  the  life  of  the  nominator  (e)  ; 
or  it  must  be  made  in  a  book  kept  at  the  office  (/). 

A  will  may  operate  as  a  nomination  when  the  original  will  is  left 
in  the  custody  of  the  society  at  the  registered  office ;  mere  produc- 
tion of  the  will,  or  probate  thereof,  is  not  sufficient  (g) ;  con- 
versely, an  invalid  nomination,  if  executed  in  accordance  with  the 
Wills  Act,  1837,  may  operate  as  a  will  (7^). 

A  nomination  by  a  member  of  a  registered  branch  delivered  at 
or  sent  to  the  registered  office  of  that  branch,  or  made  in  a  book 
kept  at  that  office,  is  effectual,  notwithstanding  that  the  money  to 
which  the  nomination  relates,  or  some  part  of  it,  is  not  payable  by 
that  branch,  but  is  payable  by  the  society  or  some  other  branch  (i). 

302.  A  nomination  cannot  be  made  in  favour  of  an  officer  or 
servant  of  the  society  or  branch,  unless  that  officer  or  servant  is 
the  husband,  wife,  father,  mother,  child,  brother,  sister,  nephew,  or 
niece  of  the  nominator  {j).  Where  the  rules  of  a  society  specify 
relations  who  may  be  nominated,  but  do  not  expressly  exclude  all 
others,  the  nominees  need  not  be  relations  (k).  It  is  doubtful 
whether  a  nomination  may  be  made  to  more  than  one  nominee, 
or  whether  it  must  nominate  all  the  moneys  standing  to  the 
credit  of  a  member  (Q. 

303.  A  nomination  may  be  revoked  and  varied  by  a  document 
under  the  hand  of  the  nominator,  delivered,  sent,  or  made  in  the 
same  way  as  a  nomination  (m).  A  nomination  is  not  revocable  by 
will  unless  the  original  will  is  left  in  the  custody  of  the  society  at 
the  registered  office  ;  mere  production  of  the  will  or  of  the  proljate 
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(c)  Hughes  v.  Hardy  (1885),  Diprose  and  Gammon,  402. 

{d)  Treasury  Eeguiations,  1897  (25).  Pee  for  recording  not  to  exceed  3d 
{ibid.). 

(e)  Fielding  and  Lord  v.  Bochdale  Equitahle  Pioneers  Society  (1892),  92  L.  T.  Jo. 
431. 

( /)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  56  (1). 

{g)  Fielding  and  Lord  v.  Rochdale  Equitahle  Pioneers  Society,  supra.  As  to 
probate  of  wills,  see  title  Exectjtors  and  Administeatoes,  Vol.  XIY., 
pp.  151  et  seq.    As  to  construction  of  wills,  see  title  Wills. 

{h)  In  the  Goods  of  Baxter,  [1903]  P.  12  ;  and  see  title  Wills. 

[i)  Priendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  5. 

(;)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  56  (3).  . 

[h)  Lavin  v.  Hoiuley^  (1897),  102  L.  T.  Jo.  560. 

{I)  See  Eeport  of  Chief  Eegistrar,  1886  (74),  where  the  opinion  of  the  law  officers 
of  the  Crown  was  taken  on  tlie  meaning  of  a  similar  section  (s.  5)  of  the  Provident 
Nominations  and  Small  Intestacies  Act,  1883  (46  &  47  Yict.  c.  47),  the  view  of 
Sir  Horace  Davey,  Sir  Eichard  Webster,  and  Sir  Edward  Clarke  being  that  the 
nomination  must  exhaust  the  whole  sum.  Sir  C.  Eussell  was  of  the  opposite 
opinion  (see  also  Bennett  v.  Slater,  [1899]  1  Q.  B.  45,  0.  A.).  Sir  H.  Davey  and 
Sir  0.  Eussell  expressed  the  opinion  that  the  nomination  might  be  made  in 
favour  of  several  nominees,  Sir  E.  Webster  and  Sir  E.  Clarke  that  it  could  be 
made  only  in  favour  of  a  single  nominee  (see  also  Fielding  and  Lord  v.  Bochdale 
Equitable  Pioneers  Society,  supra,  where  no  comment  was  made  on  a  nomination 
in  favour  of  seven  persons). 

(m)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  56  (4).  A  variation 
or  revocation  is  effectual,  though  the  money  to  which  the  nomination  relates, 
or  some  part  of  it,  is  not  payable  by  that  branch,  but  is  payable  by  the  society 
or  some  other  branch  (Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  5).  Eor 
forms  of  revocation  or  variation,  see  Encyclopaedia  of  Forms  and  Precedents, 
Yol.  YI.  p.  69. 
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is  not  sufficient  (ti).  Marriage  of  a  member  of  a  society  or  branch 
operates  as  a  revocation  of  any  nomination  made  prior  to  it  by  that 
member  (o) ;  but  the  receipt  of  a  nominee  is  a  valid  discharge  to 
the  society  or  branch  where,  in  ignorance  of  a  marriage  subsequent 
to  the  nomination,  it  has  paid  money  to  the  nominee  {p), 

304.  On  receiving  satisfactory  proof  of  the  death  (g)  of  a 
nominator,  the  society  or  branch  is  bound  to  pay  to  the  nominee 
the  amount  due  to  the  deceased  member,  not  exceeding  ^100  (r), 
whether  the  member  leaves  a  will  or  not.  The  receipt  of  a 
nominee  over  sixteen  years  of  age  is  valid  (a).    There  is  a  prima 

presumption  that  the  nominee  is  intended  to  take  beneficially, 
but  it  is  a  question  depending  on  evidence,  and  the  executor,  and 
presumably  the  administrator,  may  in  a  proper  case  demand  repay- 
ment from  the  nominee  (5),  subject  to  sums  expended  by  the  latter 
for  doctors'  fees  and  funeral  expenses  (c). 

305.  Where  a  nominator  becomes  chargeable  as  a  pauper 
lunatic,  and  dies  after  moneys  have  been  spent  in  his  relief  by  the 
guardians,  the  guardians  are  not  entitled  to  be  recouped  out  of  the 
policy  moneys  payable  by  the  society,  such  moneys  being  payable 
to  the  nominee  {d). 


Payment  on 
death  of 
member — 
(i.)  testate ; 
(ii.)  intestate. 


Stjb-Sect.  3. — Payments  apart  from  Nomination, 

306.  If  a  member  of  a  registered  society  or  branch  dies  testate, 
and  without  having  made  a  nomination  then  subsisting,  the  moneys 
due  to  him  from  the  society  are  payable  to  his  executor. 

If  he  dies  intestate,  and  without  making  a  nomination,  two 
courses  are  open  to  the  society.  It  may  either  pay  over  the 
money  to  the  administrator  on  letters  of  administration  being  taken 
out,  or,  if  the  sum  does  not  exceed  ^100,  may  without  letters  of 
administration  distribute  the  sum  among  such  persons  as  reasonably 
appear  to  a  majority  of  the  trustees  to  be  entitled  by  law  (e),  having 
regard  to  all  the  circumstances  of  the  case,  to  the  amount  and 
nature  of  the  claim,  and  the  probabilities  of  the  claimants  being 


{n)  M'Kee  v.  Meikle  (1893),  27  I.  L.  T.  100 ;  Fielding  and  Lord  v.  Rochdale 
Equitable  Pioneers  Society  (1892),  92  L.  T.  Jo.  431 ;  Lavin  v.  Hoivley  (1897),  102 
L.  T.  Jo.  560 ;  Bennett  v.  Slater,  [1899]  1  Q.  B.  45,  C.  A. 

(o)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  27),  s.  56  (5). 

{p)  Ibid.,  8.  60  (2). 

[q)  As  to  proof  of  death,  see  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25), 
8.  61.  For  form  of  notice  of  death  and  application  by  nominee,  see  Encyclo- 
paedia of  Forms  and  Precedents,  Vol.  VI.,  p.  68  ;  and  for  form  of  application  for 
wife's  funeral  money,  see  ibid.,  p.  67. 

(r)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  57  (1). 

(a)  Ibid.,  s.  57  (2). 

(6)  Ibid.,  s.  60  (1);  Lavin  v.  Howley,  supra;  Biggs  v.  Lewis  (1890),  89 
L.  T.  Jo.  47.  The  presumption  seems  to  be  against  an  executor-nominee  taking 
beneficially  (^e  Read,  Turner  v.  Read  (1896),  75  L.  T.  295).  Compare  title 
Executors  and  Administratoes,  Vol.  XIV.,  pp.  284,  285. 

(c)  LIughes  v.  Parry  (1892),  93  L.  T.  Jo.  131. 

{d)  Cardiff  Union  Guardians  v.  Banks  and  Neels  (1908),  72  J.  P.  319. 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),_  s.  58  (1).  The  power 
of  the  trustees  to  adopt  the  second  alternative  is  discretionary  [EscriU  v. 
Todmorden  Co-operative  Society,  [1896]  1  Q.  B.  461). 
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the  persons  who  are  entitled  (/).    Ignorance  of  a  fact  which  might     Sect.  3. 
have  been  ascertained  will  not  justify  a  society  in  paying  the  Payments 
wrong  person,  or  absolve  it  from  paying  the  right  one  {g).    In  on^eath. 
ascertaining  the  persons     entitled  by  law,"  the  society  may  dis- 
pense with  strict  evidence  of  title  and  relationship,  but  may  not 
alter  the  title  or  select  one  out  of  a  number  of  next  of  kin  as  sole 
payee,  even  with  the  consent  of  the  majority  Qi), 

307.  On  the  death  of  an  illegitimate  member,  intestate  and  illegitimate 
without  having  made  any  nomination  then  subsisting,  the  trustees  J^^^^^^g 
may  pay  the  sum  which  might  have  been  nominated  to  the  persons 
who,  in  the  opinion  of  the  majority  of  the  trustees,  would  have  been 
entitled  if  the  member  had  been  legitimate.  If  there  are  no  such 
persons,  the  society  or  branch  must  deal  with  the  money  according 
to  the  direction  of  the  Treasury  {%). 


308.  If  a  deceased  member  who  was  domiciled  in  the  Channel  Channel 
Islands  or  Isle  of  Man  fails  to  nominate,  when  entitled  so  to  do,  jgjg^f^jgj, 
the  sum  payable  must  be  paid  to  his  legal  representative  according 

to  the  law  of  the  island  of  domicil  {k), 

309.  Where  according  to  the  rules  of  an  unregistered  friendly  Death 
society  death  allowances  are  payable  to  certain  specified  relatives  allowances 
of  a  deceased  member,  unless  otherwise  bequeathed  by  his  will,  the  according 
legal  personal  representative  of  a  member  dying  intestate  is  not  to  prices, 
entitled  to  the  money  as  assets  for  the  payment  of  the  deceased's 

debts  (Z).    It  would  be  otherwise  if  the  deceased  member  had 
exercised  the  power  of  bequeathing  the  money  {m). 

310.  No  society  or  branch,  whether  registered  or  unregistered,  Amonnt 
may  insure  or  pay  on  the  death  of  a  child  any  sum  of  money  ^eath^^Df^^ 
which,  added  to  any  amount  payable  on  the  death  of  that  child  by  a  child, 
any  other  society,  exceeds,  in  the  case  of  a  child  under  five  years, 

^6,  or,  in  the  case  of  a  child  under  ten  years,  £10  (w). 


(/)  Nelson  v.  Royal  London  Friendly  Society  (1896),Diprose  and  Gammon,  544, 
650. 

{g)  Oarrat  v.  Liverpool  Victoria  Legal  Friendly  Society  (1897),  Diprose  and 
Gammon,  554. 

(h)  Symington's  Executor  v.  Galashiels  Co-operative  Store  Co.,  Ltd.  (1894),  21 
E.  (Ct.  of  Sess.)  371 ;  and  as  to  tlie  exoneration  of  trustees,  see  p.  145,  ante. 

(i)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  58  (2). 
(h)  Lhid.,  s.  105. 

.  (l)  Ashby  V.  Costin  (1888),  21  Q.  B.  D.  401  ;  Be  Bavies,  Bavies  v.  Davies, 
[1892]  3  Ch.  63  ;  see  also  Harris  v.  United  Kingdom  Postal  and  Telegraph  Service 
Benevolent  Society  (1889),  87  L.  T.  Jo.  272,  where  the  claim  of  a  nominee  to 
moneys  resulting  from  a  death  levy  prevailed  over  that  of  the  administrator  of 
the  deceased  member. 

(m)  Ashhy  v.  Costin,  supra. 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  62.  Ss.  62—67 
and  84,  ibid.,  relating  to  payments  on  the  death  of  children,  extend  to  all 
industrial  assurance  companies  (Collecting  Societies  and  Industrial  Assurance 
Companies  Act,  1896  (59  &  60  Yict  c.  26),  s.  13),  and  not  only  to  those  which 
faU  within  the  latter  Act  ;  see  Newhold  Friendly  Society  v.  Barlow,  [1893] 
2  Q.  B.  128 ;  and  as  to  insurance  on  lives  of  infants,  see  also  title  Infants  and 
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On  the  death  of  a  child  under  ten  years,  payment  of  the 
insurance  money  must  be  made  by  the  society  or  branch,  whether 
registered  or  unregistered,  either  to  the  parent  or  his  personal 
representative,  upon  production  of  a  proper  certificate  of  death  (o). 

Before  paying  the  insurance  money,  the  society  or  branch, 
whether  registered  or  unregistered,  to  which  a  death  certificate,  not 
purporting  to  be  the  first,  is  produced,  must  inquire  whether  any 
and  what  sums  of  money  have  been  paid  on  the  same  death  by  any 
other  society  or  branch  (p). 

The  foregoing  provisions  respecting  payments  on  the  deaths  of 
children  do 'not  apply  to  insurances  on  the  lives  of  children  of  any 
age  where  the  insurer  has  an  insurable  interest  in  the  life  of  the 
insured  (q). 

Sect.  4. — Liabilities  of  Merahers, 

311.  Subscriptions  by  members  of  registered  friendly  societies 
are  voluntary  (r),  and  such  societies  cannot  sue  a  member  for 
arrears  or  current  subscriptions  (s).  Sums  of  money  payable  by  a 
member  to  a  registered  cattle  insurance  society  or  branch  or  to 
specially  authorised  societies  or  branches  designated  by  the 
Treasury,  are  regarded  as  debts,  and  recoverable  as  such  in  the 
county  court  (a). 

The  rules  of  a  society  must  provide  for  the  consequences  of  non- 
payment of  any  subscription  or  fine  (b),  but  such  a  rule  cannot  give 
the  society  power  to  sue  (c).  Fines  imposed  by  rules  may  be 
recovered  in  a  court  of  summary  jurisdiction  {d),  but  cannot  be 
enforced  if  unreasonable  (e). 

Children.     See,  further,  titles  Companies,  Yol.  V.,  pp.  625,  626;  Instj- 

EANCE. 

{o\  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  63.  For  form  of 
application  for  child's  funeral  money,  see  Encyclopaedia  of  Forms  and  Precedents, 
Yol.  YI.,  p.  68.  An  application  for  the  certificate  of  the  death  of  a  child,  for  the 
purpose  of  obtaining  a  sum  of  money  from  a  society  or  branch,  must  state  the 
name  of  the  society  or  branch,  and  the  sum  claimed.  The  registrar  of  deaths  puts  a 
corresponding  statement  on  the  certificate,  and  where  more  than  one  certificate 
is  required  numbers  them  consecutively  (Friendly  Societies  Act,  1896  (59  &  60 
Yict.  c.  25),  s.  64;  as  to  fees,  see  ihid.,  s.  97).  No  certificate  or  certificates  of 
death  may  be  granted  for  the  payment  in  the  whole  of  any  sum  exceeding  £6 
on  the  death  of  a  child  under  five  years,  or  exceeding  £10  on  the  death  of  a 
child  under  ten  years  {ihid.,  s.  65  (1) ).  Nor  may  any  such  certificate  be  granted 
unless  the  cause  of  death  has  been  previously  entered  in  the  register  of  deaths, 
on  the  certificate  of  a  coroner,  or  of  the  doctor  in  attendance  during  the  child's 
last  illness,  or  except  upon  the  production  of  a  doctor's  certificate  of  the  probable 
cause  of  death,  or  of  other  satisfactory  evidence  of  death  {ibid.,  s.  65  (2) ).  As 
to  penalties,  see  p.  185,  post. 

{p)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  66. 

Iq)  Ihid.,  s.  67.  As  to  insurable  interest,  see  Howard  v.  Refuge  Friendly 
Society  (1886),  54  L.  T.  644  (child's  insurable  interest  in  parent's  life),  and  title 
Insurance. 

(r)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8  (1). 

(s)  Ihid.,  s.  23  ;  see  Cocherell  v.  Aucompte  (1857),  2  0.  B.  (n.  s.)  440 ;  Re  Great 
Britain  Mutual  Life  Assurance  Society  (1880),  16  Oh.  D.  246. 

{a)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  31  (2). 

(/;)  Ihid.,  s.  9  (3),  Sched.  I.  (2) ;  see  also  Encyclopaedia  of  Forms  and 
Precedents,  Yol.  YI.,  p.  30.    As  to  expulsion  for  non-payment,  see  p.  157,  post. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  23. 

(d)  Ihid.,  s.  91  (1). 

(e)  Lovejoy  v.  Mulhern  (1877),  46  L.  J.  (CH.)  630,  0.  A. 
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312.  Where  the  funds  of  a  society  have  been  improperly      Sect.  4. 
divided  among  members,  the  members  may  be  ordered  to  refund  Liabilities 
the  amount  received  by  them  (/).  of  Members. 

Liability 

Sect.  5. — Termination  and  Transfer  of  Membership.  to  refund. 

313.  Where  by  the  rules  of  a  mutual  guarantee  society  notice  of  Withdrawal, 
the  withdrawal  of  any  of  the  members  is  required,  but  no  par- 
ticular form  is  prescribed,  nor  is  it  stated  to  whom  notice  is  to  be 

given,  parol  notice  given  by  a  member  to  the  agent  through  whom 
the  original  contract  with  the  society  was  made  is  sufficient  {g), 

314.  Non-payment  for  a   certain  period   usually,  under  the  Expulsion, 
rules  (h),  renders  a  member  liable  to  expulsion  {i).    A  person  who 
complains  that  he  has  been  wrongfully  expelled  from  a  society  may 

appeal  to  the  court  for  an  injunction  restraining  the  society  from 
excluding  him  (k),  and  in  a  proper  case  may  be  awarded  damages  (/). 
A  dispute  whether  a  member  or  person  aggrieved  is  entitled  to  be, 
or  continue  to  be,  a  member,  or  to  be  reinstated  as  a  member,  is  to 
be  decided  in  manner  directed  by  the  rules  (m). 

On  the  expulsion  of  a  branch  from  a  society,  the  members  of  the  Expulsion  of 
branch  cease  to  be  members  of  the  society  (n).  branch. 

Where  under  the  rules  of  a  friendly  society  it  is  a  condition  that  Expulsion  of 
a  member  should  be,  and  continue  to  be,  a  member  of  another  member, 
institution,  by  ceasing  to  belong  to  the  latter  institution  the  member 
automatically  ceases  to  belong  to  the  society,  and  a  resolution 
expelling  him  cannot  be  set  aside  by  the  court  (o). 

315.  A  member  of,  or  person  insured  with,  a  collecting  society  Transfers, 
may  not  be  transferred  ( jj)  to  any  other  such  society  without  his 
written  consent.    In  the  case  of  an  infant,  the  written  consent  of 

the  father  or  guardian  is  necessary  (q).    This  rule  does  not  apply 
where  a  statutory  amalgamation,  transfer  of  engagements,  or  con- 
version into  a  company  takes  place  (r). 
Any  attempt  to  transfer  a  member  of,  or  insurer  in,  one 


(/)  James  y.  Barrett  (1882),  Diprose  and  Grammon,  292. 

(g)  Be  Solvency  Mutual  Guarantee  Society,  Hawthorne^s  Case  (1862),  31  L.  J. 
(CH.)  625. 

{h)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  Sched.  I.  (2). 
{i)  See,  e.g.,  Encyclopsedia  of  Eorms  and  Precedents,  Vol.  VI.,  pp.  30,  46. 
[k)  Palliser  v.  Bale,  [1897]  1  Q.  B.  257,  0.  A.,  approving  Prentice  y.  London 
(1875),  L.  E.  10  C.  P.  679 ;  Willis  v.  Wells,  [1892]  2  Q.  B.  225. 

[l)  Bluey.  West  Kilbride  Free  Gardeners'  Society  (1866),  4  Macph.  (Ct.  of  Sess.) 

(m)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  6.  Prior  to  the  passing 
of  this  Act,  the  contrary  was  decided  in  Prentice  v.  London,  supra.  See  further, 
as  to  jurisdiction  to  expel  members,  pp.  176,  177,  post. 

{n)  Smith  v.  Brailsford  (1895),  40  Sol.  Jo.  13. 

(o)  Sargeant  v.  Butterworth  (1907),  23  T.  L.  E.  450.  See  further,  as  to 
expulsion,  pp.  176,  111,  post. 

(p)  The  word  "  transferred  "  is  used  in  the  popular,  not  the  legal,  sense  {Pearl 
Life  Assurance  Co.  v.  Scottish  Legal  Life  Assurance  Society,  [1901]  1  K.  B.  528). 

((?)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  s.  4  (1). 

(r)  Pbid.,  s.  4  (1)  (a).  See  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
ss.  70—72,  and  pp.  192—195,  post. 
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Sect.  5.  collecting  society  to  another  society  must  be  notified  by  the  latter 

Termina-  society  to  the  former  within  seven  days  from  the  application  by 

tion  etc.  of  the  member  for  admission  (s). 
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ship. 
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Part  VII. — Meetings  and  Special 
Resolutions. 

Sect.  1. — Meetings. 

316.  The  rules  of  registered  societies  must  provide  for  the 
mode  of  holding  meetings  (^). 

of  317.  In  the  case  of  collecting  societies  at  least  one  annual 
general  meeting  is  necessary  (a).  Except  where  the  day,  hour,  and 
place  of  an  annual  or  other  periodical  meeting  is  fixed  by  the  rules, 
notice  of  every  general  meeting,  specifying  the  day,  hour,  place, 
and  object  of  the  meeting,  and  containing  a  copy  of  any  amendment 
of  a  rule  intended  to  be  proposed,  must  be  advertised  at  least  twice 
in  two  or  more  local  county  newspapers,  or  served  upon  every 
member  at  least  fourteen  days  before  the  day  of  the  meeting,  and 
during  those  fourteen  days  a  copy  of  the  notice  must  be  affixed  in 
or  outside  every  office  of  the  society  (b), 

A  collector  of  a  collecting  society  is  incapable  of  voting  at  or 
taking  any  part  in  the  proceedings  of  any  meeting  of  the  society  (c). 

31S.  The  Chief  Kegistrar  may,  with  the  consent  of  the  Treasury, 
call  a  special  meeting  on  the  application  of  one-fifth  of  the  members 
of  a  registered  society  (not  including  a  society  with  branches,  except 

(s)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  s.  4  (2) ;  Pearl  Life  Assurance  Co.  v.  Scottish  Legal  Life 
Assurance  Society,  [1901]  1  K.  B.  528.  Attempts  to  transfer  without  consent, 
and  failure  to  give  the  requisite  notices,  are  statutory  offences  (Collecting 
Societies  and  Industrial  Assurance  Companies  Act,  1896  (59  &  60  Vict.  c.  26)^ 
s.  14) ;  see,  further,  as  to  offences,  p.  184,  post.  See  also  Macintosh  v.  Metcalfe 
(1886),  1  White,  218;  Itefuge  Assurance  Co.  v.  Hannan  and  M'Gill  (1889), 
2  White,  373. 

[t)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  Sched.  I.  (3).  The  expres- 
sion *' meeting"  includes,  where  the  rules  of  a  society  or  branch  so  allow,  a 
meeting  of  delegates  appointed  by  members  {ibid.,  s.  106).  Rules  usually 
provide  for  holding  ordinary  meetings,  including  the  annual  general  meeting, 
at  fixed  dates  and  at  a  fixed  place,  for  special  meetings  to  be  called  at  any 
time  by  the  direction  of  the  committee  or  by  a  requisition  from  a  certain 
number  of  members,  for  notice  of  special  meetings  to  be  given  and  for  forming 
a  quorum,  for  use  or  non-use  of  proxies,  and  appointment,  and  in  case  of 
equality,  for  casting  vote  of  chairman  (see  Encyclopaedia  of  Forms  and  Prece- 
dents, Vol.  VI.,  pp.  30,  31,  46,  47).  For  form  of  requisition  for  special  meeting, 
see  ihid.,  p.  87,  Form  47.  See  further,  as  to  meetings,  title  Companies,  Vol.  V., 
pp.  247  et  seg. 

(a)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  ^  1896 
(59  &  60  Vict.  c.  26),  s.  5  (1).  There  is  no  corresponding  provision  in  the 
Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25). 

(6)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  s.  5  (2),  (4).  See,  further,  ibid.,  s.  5  (3),  (5),  as  to  contents 
and  publication  of  such  notice.  As  to  notice  generally,  see  title  Companies, 
Vol.  v.,  p.  252. 

(c)  Ibid.,  s.  8  (c). 
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with  the  consent  of  the  central  body  (d) ),  or  of  100  if  there  are 
from  1,000  to  10,000  members,  or  of  500  where  there  are  more  than 
10,000  members  {e). 

The  application  must  be  supported  by  such  evidence,  showing 
good  reason  for  the  meeting  and  absence  of  malicious  motives  in 
the  applicants,  as  the  registrar  directs.  Notice  of  the  application 
must  also,  in  accordance  with  his  direction,  be  given  to  the  society  (/) ; 
and  he  may  require  the  applicants  to  give  security  for  the  cost  of  the 
proposed  meeting  (^). 

The  expenses  in  connection  with  or  preliminary  to  such  special 
meeting  are  payable  at  the  discretion  of  the  registrar  by  the 
applicants,  or  out  of  the  society's  funds,  or  by  members  or  officers 
or  former  members  or  officers  (/i). 

The  registrar  may  determine  the  time  and  place  of  the  meeting 
and  the  matters  to  be  discussed,  and  the  meeting  will  have  all  the 
powers  of  a  meeting  called  under  the  rules,  and  may  appoint  its 
own  chairman  (i).  The  chairman  of  the  special  meeting  must 
send  a  report  of  what  takes  place  to  the  registrar  (k) . 

319.  Where  the  place  of  meeting  is  fixed  by  the  rules,  which 
provide  for  their  alteration  only  at  a  meeting  of  the  society  legally 
convened,  rules  altered  at  a  meeting  held  elsewhere  are  void(0. 

The  secretary  or  other  officer  of  a  friendly  society  served  with 
a  requisition,  duly  signed  in  accordance  with  the  rules,  to  call  a 
meeting  for  the  purpose  of  altering  or  rescinding  the  rules  must 
convene  the  meeting  (m). 

320.  Registered  societies  and  branches  and  their  meetings  are 
exempt  from  the  provisions  of  the  Unlawful  Societies  Act,  1799  (n), 
and  the  Seditious  Meetings  Act,  1817  (o),  if  their  operations  are 
confined  to  the  business  provided  for  by  the  rules  (p) ;  but  this 
exemption  does  not  apply  if  on  the  request  of  two  justices  of  the 
peace  full  information  is  not  given  by  such  societies  or  branches 
of  their  nature,  proceedings,  and  practices  (q). 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  76  (7). 

(e)  Ihid.,  s.  76  (1).  For  form  of  application,  see  Encyclopaedia  of  Forms  and 
Precedents,  Vol.  VI.,  p.  88  ;  Treasury  Eegulations^l897  (48),  Form  AD.  The 
fee  for  calling  a  special  meeting  is  £1,  payable  in  advance  (Treasury  Eegulations, 
1897  (70) ). 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  76  (2).  For  form 
of  statutory  declaration  in  support  of  such  application,  see  Encyclopaedia  of 
Forms  and  Precedents,  Vol.  VI.,  p.  89 ;  Treasury  Eegulations,  1897  (48), 
Form  AE  ;  and  for  form  of  notice,  see  Treasury  Eegulations,  4697  (51),  Form  AG-. 

{g)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  76  (3). 

(h)  Ihid.,  s.  76  (4)  ;  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  7. 

(*)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  76  (6). 

(k)  Treasury  Eegulations,  1897  (52),  Form  AH ;  Encyclopaedia  of  Forms 
and  Precedents,  Vol.  VI.,  p.  90. 

{T)  R.  V.  Tidd  Pratt  (1865),  6  B.  &  S.  672. 

(m)  R.  V.  Bannatyne  (1851),  20  L.  J.  (q.  b.)  210  ;  see  B.  v.  Aldham  and  United 
Parishes  Insurance  Society  (1854),  2  W.  E.  456  (mandamus  to  officer  to  convene 
meeting  not  granted  in  special  circumstances). 

(n)  39  Geo.  3,  c.  79. 

(o)  57  Geo.  3,  c.  19. 

Ip)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  32  (1).    See  title 
Criminal  Law  and  Pbocedure,  Vol.  IX.,  p.  466. 
iq)  Ihid.,  8.  32  (2). 
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321.  A  constable  is  not  entitled  to  enter  a  private  room  in  a 
public-house  hired  by  a  friendly  society  for  holding  a  secret 
meeting,  unless  he  has  reasonable  ground  to  suspect  actual,  or 
probable  circumstances  constituting  a  violation  of  the  Licensing 
Acts  (r). 

Sect.  2. — Special  Resolutions. 

Special  322.  Special  resolutions  are  required  for  certain  purposes  specified 

resolutions.     in  the  Act  of  1896  (s). 

Definition.  For  those  purposes  a  special  resolution  is  a  resolution  which  is 
(1)  passed  by  a  majority  (t)  of  not  less  than  three-fourths  of  such 
members  of  a  registered  society  (not  a  branch)  entitled  under  the 
rules  to  vote,  as  may  be  present  in  person  or  by  proxy  (a)  (where 
the  rules  allow  proxies)  at  any  general  meeting  of  which  notice  speci- 
fying the  intention  to  propose  that  resolution  has  duly  been  given 
according  to  the  rules  (6),  and  (2)  confirmed  by  a  majority  of  such 
members  at  a  subsequent  general  meeting,  of  which  notice  has  duly 
been  given,  held  not  less  than  fourteen  days,  nor  more  than  one 
month,  from  the  day  of  the  meeting  at  which  such  resolution  was 
first  passed  (c).  At  any  such  meeting  a  declaration  by  the  chairman 
that  the  resolution  has  been  carried  is  conclusive  evidence  (d). 

Registration.  A  copy  of  every  special  resolution  for  any  of  the  purposes 
mentioned  in  the  Act  of  1896,  signed  by  the  chairman  of  the 
meeting  and  countersigned  by  the  secretary,  must  be  sent  to  the 
Central  Office  and  registered,  and  until  the  copy  is  registered 
the  special  resolution  is  ineffective  (e).  Failure  to  send  a  special 
resolution  to  the  Central  Office  for  registry  is  an  offence  (/). 

323.  Where  the  rules  of  a  parent  society  provide  that  on  the 
secession  of  a  branch  a  special  general  meeting  of  that  branch 


Sect.  1. 
Meetings. 

Power  of 
entry  by 
constable. 


(r)  Duncan  v.  Dowding,  [1897]  1  Q.  B.  575 ;  Licensing  (Consolidation)  Act, 
1910  (10  Edw.  7  &  1  Geo.  5,  c.  24),  s.  81 ;  and  see  title  Intoxicating  Liquors. 
As  to  entry  upon  club  premises,  see  title  Clubs,  Yol.  lY.,  pp.  434 — 437. 

(s)  59  &  60  Yict.  c.  25,  ss.  69 — 71  (change  of  name,  amalgamation  or  transfer 
of  engagments,  conversion  into  a  company ;  as  to  which,  see  p.  135,  ante,  and 
pp.  192,  193,  post). 

{t)  As  to  powers  of  majority  to  bind  minority,  see  Kenny  v.  Barnsley 
Corporation  (1894),  10  T.  L.  R.  533,  C.  A.  ^ 

(a)  As  to  the  stamping  of  proxies,  see  Eriendly  Societies  Act,  1896  (59  &  60 
Yict.  c.  25),  s.  33  (d). 

(&)  Ihid.,  s.  74  (a). 

(c)  Ih'd.,'s.  74  (b) ;  compare  Companies  (Consolidation)  Act,  1908  (8  Edw.  7, 
c.  69),  s.  69  (repealing  and  re-enacting  Companies  Act,  1862  (25  &  26  Yict.  c.  89), 
s.  51,  which  is  substantially  the  same  as  the  Friendly  Societies  Act,  1896 
(59  &  60  Yict.  c.  25),  s.  74),  and  the  cases  on  that  section;  see  also  title  Com- 
panies, Yol.  Y.,  p.  259. 

(d)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  74  ;  see  title  Com- 
panies, Yol.  v.,  p.  260. 

(e)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  75.  The  fee  for 
registration  is  10s.  (Treasury  Regulations,  1897  (70) ).  Registration  is  effected 
by  writing  at  the  foot  of  the  copy  the  word  "registered,"  and  affixing  the  seal 
or  stamp  of  the  Central  Office  (Treasury  Regulation)?,  1897  (46) ).  As  to  registra- 
tion of  special  resolutions  passed  by  societies  registered  as  doing  business 
exclusively  in  Scotland  or  Ireland,  see  Treasury  Regulations,  1897  (47). 

(/)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  84  (penalty,  fine 
not  more  than  £5  {ibid.,  s.  89) ) ;  see,  further,  as  to  offences,  p.  184,  joost. 
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mu«t  be  held,  and  direct  that  the  assent  of  three-fourths  of  the     Sect.  2. 
members  must  be  obtained,  the  assent  of  the  parent  society  to  the  Special 
meeting  is  not  necessary,  but  the  majority  of  the  branch  members,  Resolutions, 
and  also  the  majority  at  the  special  meeting,  must  assent  to  the 
secession  (g). 


Part  VIII. — Privileges  of  Registered 
Societies  w. 

Sect.  1. — Exemption  from  Stamp  Duties,  Income  Tax  etc. 

324.  Stamp  duty  is  not  chargeable  upon  any  of  the  following  Exemption 
documents  (i),  namely  :  (1)  a  draft  (k),  order,  or  receipt  given  by  or  to  from  stamp 
a  registered  society  or  branch  in  respect  of  money  payable  by  virtue 

of  its  rules  or  of  the  Act  of  1896  ;  (2)  a  letter  or  power  of  attorney 
granted  by  any  person  as  trustee  for  the  transfer  of  any  money 
oi  a  registered  society  or  branch  invested  in  his  name  in  the  public 
funds ;  (3)  a  bond  given  to  or  on  account  of  a  registered  society 
or  branch,  or  by  the  treasurer  or  other  officer  thereof  (l),  and  (4)  a 
policy  of  insurance  or  appointment  or  revocation  of  appointment 
of  agent  or  other  document  required  or  authorised  by  the  Act  of 
1896,  or  by  the  rules  of  a  registered  society  or  branch  (m). 

A  mortgage  or  transfer  of  mortgage  made  to  a  friendly  society  Exceptions, 
is  not,  however,  exempt  from  stamp  duty,  although  the  society  is 
empowered  by  its  rules  to  invest  on  mortgage  (n),  nor,  probably, 
is  a  receipt  for  rent  given  by  a  society  when  in  possession  as 
mortgagee  (0). 

325.  The  stock,  dividends,  or  interest  of  any  registered  friendly  Exemption 
society,  restricted  by  Act  of  Parliament  or  by  its  rules  from  assuring  from  income 
to  any  person  any  gross  sum  exceeding  dBSOO  or  an  annuity  of  £52,  schedule  C 
are  exempt  from  duties  chargeable  under  Schedule  C  of  the  Income 

Tax  Act,  1842  (^).  In  the  case  of  property  belonging  to  a  society, 
which  is  invested  in  public  securities  in  the  Bank  of  England,  to 
secure  exemption  the  ownership  must  be  proved  by  a  trustee, 

{g)  Re  Sheffield  Order  of  Druids  Society  (1892),  56  J.  P.  613. 

(h)  See  note  (a),  p.  123,  arde,  for  list  of  the  advantages  a  registered  has  over 
;an  unregistered  society. 

{i)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  33. 

(k)  E.g.,  a  cheque  drawn  by  the  society  on  its  banker  (Official  Circular, 
November  10th,  1894 ;  Alpe,  Law  of  Stamp  Duties,  11th  ed.,  p.  268).  As  to 
stamps,  generally,  see  title  Revenue. 

(/)  E.g.,  a  bond  for  the  production  of  a  box  containing  the  subscriptions  of  a 
society  {Carter  y.  Bond  (1803),  4  Esp.  253). 

(m)  E.g.,  a  statutory  receipt  vacating  a  mortgage  under  the  Eriendly  Societies 
Act,  1896  (59  &  60  Vict.  c.  25),  s.  53(1);  see  title  Building  Societies,  Vol.  III., 
p.  372,  and,  generally,  titles  Mortgage  ;  Eevenue. 

(n)  Re  Royal  Liver  Friendly  Society  (1870),  L.  E.  5  Exch.  78  ;  see  Walker  v. 
Giles  (1848),  6  0.  B.  662,  a  case  decided  on  the  language  of  stat.  (1829)  10 
Geo.  4,  c.  56,  s.  37. 

(o)  A.-a.  V.  Phillips  (1871),  24  L.  T.  832. 

(i>)  5  &  6  Yict.  c.  35. 
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Schedule  D. 
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Corporation 
duty. 
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and  other 
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On  death  of 
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On  bank- 
ruptcy of  or 
in  execution 
against 
officer. 


treasurer,  or  member  of  the  society  before  the  Commissioners  for 
Special  Purposes  (q). 

Legally  established  friendly  societies  entitled  to  exemption  under 
the  Income  Tax  Act,  1842  (?•),  are  also  entitled  to  exemption  in 
respect  of  their  stocks,  dividends,  and  interest,  and  other  profits 
and  gains  chargeable  respectively  under  Schedules  C  and  D  of  the 
Income  Tax  Act,  1853  (s),  and  to  the  like  allowances  in  ^respect  of 
any  charge  under  Schedule  A,  to  be  made  on  the  lands  belonging 
to  the  society  as  are  granted  to  colleges  and  other  properties  (t). 

326.  The  property  of  registered  societies  is  exempt  from  the 
duty  imposed  on  the  annual  value,  income,  or  profits  of  all  real  and 
personal  property  which  belongs  to  or  is  vested  in  any  body  cor- 
porate or  unincorporate  (u). 

327.  The  fee  simple  of,  or  any  interest  in,  any  land  held  by  a 
registered  society  is  in  certain  circumstances  exempt  from  reversion 
duty,  undeveloped  land  duty,  and  increment  value  duty  (v). 

Sect.  2. — Priority  over  Creditors  of  Officer, 

328.  Upon  the  death  of  an  officer  of  a  registered  society  or 
branch  having  in  his  possession  by  virtue  of  his  office  money  or 
property  belonging  to  the  society  or  branch,  his  heirs  or  personal 
representatives,  as  the  case  may  be,  must,  upon  the  demand  in 
writing  of  the  trustees  of  the  society  or  branch,  or  of  any  person 
authorised  to  make  the  demand,  pay  the  money  and  deliver  over 
the  property  to  the  trustees  in  preference  to  any  other  debt  or 
claim  against  the  officer's  estate 

329.  A  registered  society  or  branch  has  a  similar  priority  against 
other  creditors,  (1)  in  the  event  of  the  bankruptcy  of  an  officer  or  of 

{q)  Income  Tax  Act,  1842  (5  &  6  Vict.  c._  35),  s.  88,  Sched.  (J  (1);  tlie 
exemption  granted  by  this  Act  applies  to  any  friendly  society  legally  established 
Tinder  any  statute  relating  to  friendly  societies  (Finance  (1909-10)  Act,  1910^ 
(10  Edw.  7,  c.  8),  s.  70).  See  generally,  as  to  these  commissioners  and  as  to 
abatement  of  income  tax,  title  Income  Tax  As  to  the  exemption  from 
rates  of  societies  established  under  the  special  authorities  of  5th  July,  1878, 
and  3rd  October,  1879,  see  note  (5),  p.  125,  antey  and  title  Literary  ani> 
Scientific  Institutions. 

(r)  5  &  6  Vict.  c.  35. 

[s)  16  &  17  Vict.  c.  34,  s.  49. 

[t)  Eevenue  Act,  1889  (52  &  53  Vict.  c.  42),  s.  12.  As  to  a  friendly  society 
which  claims  exemption  owing  to  its  income  not  exceeding  £160,  being  also 
entitled  to  claim  exemption  from  land  tax  on  land  held  by  it  as  mortgagee  in 
possession,  see  Finance  Act,  1898  (60  &  61  Vict.  c.  10),  s.  12.  See  also  title 
Charities,  Vol.  IV.  p.  208. 

(m)  Customs  and  Inland  Eevenue  Act,  1885  (48  &  49  Vict.  c.  51),  s.  11  (4), 
As  to  principles  of  assessment,  see  'Re  Surrey  County  Cricket  Club,  [1901]  2  K.  B. 
400.  As  to  exemption  of  unregistered  societies,  see  Glasgow  Tailors'  Incorporation 
.  V.  Inland  Revenue  Commissioners  (1887),  24  Sc.  L.  E.  516;  Re  linen  and 
Woollen  Drapers  etc.  Institution  (1887),  58  L.  T.  949  ;  title  Charities,  Vol.  IV., 
pp.  207,  208. 

(f)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  37.  See,  further,  title 
Eevenue. 

{w)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  35.  "Demand  in 
writing"  would  cover  a  writ  or  summons  (see  Absolom  v.  Gething  (1863),  32 
Beav.  322  (service  of  bill  in  Chancery).  See  also  title  Executors  anb 
Administrators,  Vol.  XIV.,  p.  250. 
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the  liquidation  oi  his  affairs  by  arrangement,  and  (2)  in  the  event 
of  an  execution,  attachment,  or  other  process  against  an  officer  or 
his  property,  the  sheriff  or  other  person  executing  the  process  in 
such  circumstances  being  bound  to  hand  over  the  property  taken 
in  execution  (x), 

330.  A  statutory  enactment  giving  preference  is  construed 
strictly  as  it  is  against  common  right  (a). 

It  is  doubtful  whether  the  preferential  right  of  friendly  societies 
would  prevail  against  the  Crown  (b).  Where  the  treasurer  of  a 
friendly  society  to  which  he  owes  money  becomes  bankrupt,  and 
his  landlord  distrains  for  rent,  the  landlord,  as  between  himself 
and  the  society,  may  retain  the  proceeds  of  the  distress  (c). 

Neglect  to  obtain  from  the  treasurer  the  protection  of  a  bond 
or  other  security  required  by  statute  (d)  or  the  rules  of  the  society 
deprives  the  society  of  its  claim  to  priority  (e) ;  but  a  society  does 
not  lose  its  priority  by  reason  of  the  bankrupt^  officer  being 
beneficially  interested  in  the  property  of  the  society  (/),  or  by  being 
negligent  in  examining  its  accounts  (g), 

331.  The  preferential  right  of  friendly  societies  is  not  applicable 
except  in  the  case  of  properly  constituted  officers  (h).  It  does  not 
apply  in  the  case  of  a  society's  bankers  (i),  even  though  appointed 
under  the  rules  (k),  or  to  moneys  lent,  by  the  consent  of  a  society 
upon  a  promissory  note  carrying  interest,  to  a  person  who 
practically  acts   as  treasurer,  though  not    appointed  (I).  The 
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(x)  Priendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  35;  Be  Woodliffe,, 
Ex  parte  Ray  (1839),  3  Deac.  537  ;  Shakespere  Lodge  Manchester  Unity  Independent 
Order  of  Oddfellows  {Trustees)^.  Graham  {1811),  Diprose  and  Gammon,  85  ;  Loyal 
Agincourt  Lodge  Manchester  Unity  Independent  Order  of  Oddfellows  [Trustees)  v» 
Woods  (1877),  Diprose  and  Gammon,  84  (county  court)  ;  and  see  titles  Bank- 
ruptcy and  Insolvency,  Yol.  II.,  p.  25  ;  Building  Societies,  Yol.  III.,  p.  346  ; 
and  as  to  execution  generally,  see  title  Execution,  Yol.  XIY.,  pp.  1  et  seq. 

(a)  Re  Jardine,  Ex  parte  Fleet  (1850),  4  De  G.  &  Sm.  52 ;  Be  Aberdein  (1896),. 
13  T.  L.  E.  7. 

{h)  Ex  parte  Amicahle  Society  of  Lancaster  (1801),  6  Yes.  98. 

(c)  Re  Thomas  (1876),  Diprose  and  Gammon,  p.  64. 

(d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  54. 

(e)  Ex  parte  Ross  (1802),  6  Yes.  802  ;  John  GGaunt  Lodge  of  Oddfellows  v. 
Bell  (1883),  Diprose  and  Gammon,  67  (county  court);  Re  Olarke,  Ex  parte 
Haynes  (1844),  3  Mont.  D.  &  De  G.  663. 

(/)  Be  Clarion,  Ex  parte  Oroioley  (1837),  2  Deac.  555. 

(g)  Alsolom  v.  Gething  (1863),  32  Beav.  322  ;  Moors  v.  Marriott  (1878),  7 
Ch.  D.  543  (building  society);  see  Be  Baker,  Ex  parte  Burge  (1841),  1  Mont. 
D.  &  De  G.  540 ;  Be  Welch,  Ex  parte  Oddfelloius'  Society  [Trustees)  (1894),  63 
L.  J.  (q.  B.)  524,  per  Wright,  J.,  at  p.  526. 

[h)  Be  Thick,  Ex  parte  Buckland  (1818),  Buck,  214  ;  Be  Aherdein,  supra.  Eor 
definition  of  officers,  see  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25), 
s.  106,  and  note  [1),  p.  14:2,  ante;  see  also  title  Bankruptcy  and  Insolvency, 
Yol.  IL,  p.  215. 

{i)  Be  Buffordand  Wragge,  Ex  parte  Orford  (1852),  1  De  G.  M.  &  G.  483  ;  Be 
Wise,  Ex  parte  WUpham  (1844),  3  Mont.  D.  &  De  G.  564  ;  Re  West  of  England 
and  South  Wales  District  Bank,  Ex  parte  Swansea  Friendly  Society  (1879),  11 
Ch.  D.  768 ;  but  see  Re  Batson,  Ex  parte  Biddell  (1842),  3  Mont.  D.  &  De  G.  80. 

[k)  Be  Clarke,  Ex  parte  Harris  (1845),  De  G.  162. 

{I)  Ex  parte  Boss  (1802),  6  Yes.  802  ;  Ex  parte  Ashley,  Ex  parte  Corser  (1801), 
6  Yes.  441;  see  Ex  parte  Stamford  Friendly  Society  (1808),  3  5  Yes.  280;  Be 
Shattock,  Ex  parte  Long  Ashton  Junior  Friendly  Society  (1861),  5  L.  T.  370. 
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right  applies  even  where  the  officer  has  been  removed  from  office 
before  the  date  of  his  banliruptcy  (m). 

Where  the  defaulting  officer  is  in  partnership  with  another 
person,  and  both  become  bankrupt,  the  society  is  entitled  to 
preference  only  out  of  the  separate  estate  of  the  officer  (n). 

Sect.  3. — Exemption  from  Assurance  Companies  Act,  1909. 

332.  The  Assurance  Companies  Act,  1 909  (o),  does  not  apply  to 
registered  friendly  societies  (p).  The  Board  of  Trade  may,  on  the 
application  of  an  unregistered  friendly  society,  and  after  consulta- 
tion with  the  Chief  Kegistrar  of  Friendly  Societies,  confer  a  similar 
exemption  on  such  society  (q). 


Pari  IX. — Property  and  Funds. 

Sect.  l.—BoiTowing  and  Lending, 
Sub-Sect.  1. — Borrowing. 

Power  to  333.  A  registered  society  not  specially  authorised  has  apparently 

borrow.  power  to  borrow  except  upon  mortgage  of  its  real  and  leasehold 

estates  (r).  Power  to  mortgage  must  be  contained  in  the  rules  ;  but 
a  mortgagee  is  not  bound  to  inquire  as  to  the  authority  (s),  and  if 
money  has  been  borrowed  and  applied  for  the  benefit  of  a  society, 
the  debt  cannot  be  repudiated  for  lack  of  formality  in  the  security  (a). 

Additional  334.  Money  may  in  pursuance  of  rules  be  borrowed  from 
.powers.         members  or  from  other  persons  by  any  registered  society  specially 


(w)  Re  Eilbeck,  Ex  parte  Good  Intent  Lodge,  No.  987,  cf  the  Grand  United 
Order  of  Odd  Fellows  {Trustees),  [1910]  1  K.  B.  136,  following  Be  Miller,  Ex  parte 
Official  Receiver,  [1893]  1  Q.  B.  327,  0.  A.  In  Be  Eilheck,  Ex  parte  Good  Intent 
Lodge,  No.  987,  of  the  Grand  United  Order  of  Odd  Fellows  (Trustees),  supra,  the 
bankruptcy  supervened  after  the  debtor  had  ceased  to  be,  and  in  Be  Miller,  Ex 
parte  Official  Beceiver,  supra,  while  the  debtor  was  still,  an  officer  of  the 
society.  See  also  Be  Batson,  Ex  parte  Biddell  (1842),  3  Mont.  D.  &  De  G.  80. 
A  society  is  entitled  to  preferential  payment  out  of  the  estate  of  a  bankrupt 
treasurer,  whose  assets  consist  only  of  stock  in  trade  and  furniture,  not 
specifically  belonging  to  the  society  {Be  Atkins,  Ex  parte  Edmonds  (1882),  51 
L.  J.  (CH.)  406). 

(n)  Be  Ashley,  Ex  parte  Appach  (1840),  1  Mont.  D.  &  De  G.  83.  As  to  liability 
of  partner's  separate  estate,  generally,  see  title  Partnership. 

(o)  9  Edw.  7,  c.  49  ;  see  title  Companies,  Yol.  Y.,  pp.  620,  625.  As  to  the 
effect  of  the  Act  on  policies  issued  by  collecting  societies,  see  title  Companies, 
Yol.  Y.,  p.  626. 

(p)  Assurance  Companies  Act,  1909  (9  Edw.  7,  c.  49),  s.  1. 

{q)  Lhid.,  s.  35. 

(r)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.^  25),  s.  47  (1).  The  power 
to  mortgage  conferred  by  this  sub-section  implies,  it  seems,  a  power  to 
borrow.  Probably  a  covenant  binding  the  society  may  be  contained  in  the 
mortgage,  see  Wenlock  {Baroness)  v.  Biver  Dee  Co.  (1883),  36  Ch.  D.  675,  n., 
681,  n.,  C.  A.    As  to  mortgage  generally,  see  title  Mortgage. 

(s)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  47  (1). 

(a)  Pare  v.  Clegg  (1861),  29  Beav.  589  ;  see  also  Jones  v.  Woollams  (1822),  1 
Dow.  &  Ey.  (K.  B.)  393. 


Part  IX. — Peoperty  and  Funds. 


165 


authorised,  having  for  its  object  the  creation  of  funds  to  be  lent  Sect.  i. 

to  members  or  for  their  benefit,  and  having  in  its  rules  pro-  Borrowing 

visions  that  (1)  no  part  of  its  funds  shall  be  divided  among  the  and 

members,  and  (2)  all  money  lent  to  members  shall  be  applied  to  Lending, 
such  purpose  as  the  society  or  its  committee  may  approve  (6). 

Sub-Sect.  2. — Lending. 

335.  Apart  from  statutory  authority,  the  trustees  of  a  friendly  Power  to 
society  have  no  authority  to  lend  the  money  of  the  society  (c).  lend. 

336.  A  registered  society,  when  so  authorised  by  its  rules,  has  Loan  fund, 
power  to  create  a  separate  loan  fund  by  receiving  contributions  or 
deposits  from  its  members  {cl). 

No  member  of  a  registered  society  may  have  an  interest  in  the 
loan  fund  exceeding  £200  {e) ;  nor  may  a  registered  society  hold  at 
any  one  time  on  deposit  from  its  members  any  money  beyond  the 
amount  fixed  by  the  rules,  which  amount  must  not  exceed  two-thirds 
of  the  total  sums  owing  to  the  society  by  the  members  who  have 
borrowed  from  the  loan  fund  (/). 

A  registered  society,  but  not  a  branch,  may  make  loans  to 
members  out  of  the  loan  fund,  but  not  out  of  moneys  contributed 
for  the  other  purposes  of  the  society.  Such  loans  may  be  made  on 
the  personal  security  of  members  with  or  without  sureties,  and  to 
the  amount  provided  by  the  rules;  but  no  loan  may  be  made 
which,  together  with  any  money  owing  by  a  member  to  the  society, 
exceeds  £50  {^).  , 

337.  A  loan  may  be  made  by  a  registered  society,  and,  if  the 
rules  permit,  by  a  registered  branch,  to  an  assured  member  of  at 
least  one  full  year's  standing  on  the  written  security  of  himself  and 
two  satisfactory  sureties.  The  amount  lent  must  not  exceed  one 
half  of  the  amount  for  which  the  life  of  the  member  is  assured. 
The  amount  advanced,  with  interest,  may  be  deducted  from  the 
sum  assured,  without  prejudice  in  the  meantime  to  the  operation  of 
the  security  {h), 

338.  A  loan  on  personal  security  (i)  to  a  person  who  is  not  a  Personal 
member  of  the  society  is  not  illegal  in  the  sense  that  moneys  security, 
lent  on  personal  security  are  irrecoverable,  but  it  is  a  breach 


Loans  out  of 

separate 

fund. 
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(&)  Societies'  Borrowing  Powers  Act,  1898  (61  _&  62  Yict.  c.  15).  Under 
Treasury  Autliority  (IBtli  May,  1876),  loan  societies  may  be  established  "to 
create  funds  by  monthly  or  other  subscriptions  to  be  lent  out  to  or  invested 
for  the  members  of  a  society  or  for  their  benefit,  pursuant  to  the  Friendly 
Societies  Acts."  See  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  8  (5) ; 
and  title  Loan  Societies. 

(c)  Re  Coltmaiij  CoUman  v.  Coltman  (1881),  19  Ch.  D,  64,  C.  A.,  ;per  Beett, 
L.J.,  at  p.  70. 

id)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  46.  For  form  of  rules 
regulating  loan  funds,  see  Encyclopsedia  of  Forms  and  Precedents,  Vol.  VI., 
pp.  38,  39.   Compare  the  power  to  borrow  for  a  like  purpose,  p.  164,  ante. 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  46  (b). 

(/)  Hid.,  s.  46  (d). 

{g)  Hid.,  s.  46  (a),  (c). 

(A)  1  hid.,  s.  45.    Such  a  loan  would,  apparently,  not  require  one  or  other  of 
the  consents  mentioned  as  regards  investments  in  Hid.,  s.  44  ;  see  p.  167,  post. 
(i)  I.e.,  on  the  security  of  an  individual. 
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of  trust  (k) ;  and  the  trustees  and  the  society  are  liable  to  penalties 
for  making  or  sanctioning  such  investment  (l). 

339.  A  registered  society  may  invest  on  mortgage  (m). 

Upon  the  registration  at  the  Land  Eegistry  of  a  charge  in  favour 
of  a  friendly  society  or  branch,  the  instrument  of  charge  may,  if  it 
is  so  desired,  be  delivered  to  it  after  registration  upon  delivery 
at  the  Land  Eegistry  of  a  copy  verified  as  correct  by  the 
secretary.  The  copy  is  admissible  for  all  purposes  as  sufficient 
evidence  of  the  contents  and  execution,  and  need  not  be  stamped, 
but  it  must  be  filed  in  the  Land  Eegistry  (n).  In  such  a  case  the 
instrument  of  charge  must  be  indorsed  with  a  certificate  of  registra- 
tion, and  the  instrument  so  indorsed  is  then  treated  for  all 
purposes  as  the  certificate  of  charge.  It  must  be  indorsed  with 
notes  of  transfers,  part  discharges,  and  other  dealings,  and  when 
the  charge  is  wholly  discharged  must  be  delivered  up,  cancelled, 
and  retained  in  the  Land  Eegistry  (o). 

340.  On  payment  of  moneys  secured  to  a  registered  society  or 
branch  by  mortgage  (p),  no  reconveyance  or  surrender  is  necessary, 
if  a  receipt  in  the  statutory  form  (q)  is  indorsed  on  or  annexed  to  the 
mortgage  or  other  assurance  (r).  The  receipt,  which  must  be  under 
the  hands  of  the  trustees,  and  counter-signed  by  the  secretary, 
operates  like  a  reconveyance  to  revest  the  legal  estate  in  the  person 
for  the  time  being  entitled  to  the  equity  of  redemption  (s). 

341.  Where  the  mortgage  or  other  assurance  is  registered  under 
any  Act  for  the  registration  or  record  of  deeds  or  titles,  the  record- 
ing officer  must,  on  production  of  the  statutory  receipt,  verified  by 
oath,  enter  satisfaction  of  the  mortgage  or  charge  on  the  register, 
and  grant  a  certificate,  either  upon  the  mortgage  or  assurance,  or 
separately,  to  the  like  effect  (t).    The  certificate  will  be  received  as 

{k)  Be  CoUman,  Coltman  v.  CoUman  (1881),  19  Oh.  D.  64,  C.  A.  ;  see  title 
Building  Societies,  Vol.  IIL,  p.  364. 

{I)  Eriendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  84,  87;  Ludlow  v. 
By  lance  (1881),  Diprose  and  Ganinion,  123  (police  court).  See  as  to  invest- 
ments authorised,  p.  167,  post. 

(m)  See  note  (o),  p.  168,  post.  Such  a  mortgage  is  not  exempt  from  stamp 
duty  ;  see  p.  161,  ante. 

{n)  Land  Transfer  Eules,  1903,  r.  121.  As  to  registered  charges  generally, 
see  title  Mortgage  ;  as  to  registration  of  title,  generally,  see  title  Eeal 
Peoperty  and  Chattels  Eeal. 

(o)  Land  Transfer  Eules,  1903,  r.  122. 

( p)  For  form  of  mortgage  to  a  friendly  society,  see  Encyclopaedia  of  Eorma 
and  Precedents,  Yol.  XYL,p.  271. 

(g)  Por  form  of  statutory  receipt,  see  ihid.,  Yol.  YL,  p.  91,  and  Priendly 
Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  98  (4),  Sched.  II.,  Part  III.  As  to  the 
importance  of  adhering  literally  to  the  statutory  form,  see  Thomas  v.  Kelly 
(1888),  13  App.  Cas.  506,  519. 

(r)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  53  (1).  The  similar 
section  in  the  Building  Societies  Act,  1874  (37  &  38  Yict.  c.  42),  s.  42,  has  been 
construed  by  the  courts  on  several  occasions,  and  no  doubt  such  decisions  would 
apply  to  this  sub-section.  For  cases,  see  title  Building  Societies,  Yol.  III., 
pp.  370,  371. 

(s)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  53  (1) ;  Carlisle 
Banking  Co.  y.- Thompson  (1884),  28  Oh.  D.  398.  As  to  discharge  of  mortgage 
securities,  generally,  see  title  Mortgage. 

U)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  63  (2)..  The  fee  for 
entry  and  certificate  is  2s.  6d.  {ibid.,  s.  53  (4) ). 
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evidence  in  all  courts  and  proceedings  without  further  proof  (a).     Sect.  i. 
In  the  case  of  land  registered  under  the  Land  Transfer  Act,  Borrowing 
1875  (b),  an  instrument  of  discharge  in  the  official  form,  under  the  9,nd 
hands  and  seals  of  the  trustees  or  other  proper  officers  of  the  society  Lendmg. 
and  attested  by  the  secretary,  has,  however,  the  same  effect  in 
vacating  the  mortgage  or  charge  and  in  vesting  the  estate  and 
otherwise  as  a  receipt  indorsed  on  the  mortgage  or  charge  (c). 

If  a  mortgage  to  a  registered  society  or  branch  comprising 
copyholds  or  lands  of  customary  tenure  has  been  entered  upon  the 
court  rolls,  the  steward  of  the  manor  or  keeper  of  the  register  must, 
on  production  of  the  statutory  receipt  verified  by  oath,  make  an 
entry  and  grant  a  certificate  to  the  like  effect  as  is  before  mentioned 
with  regard  to  registered  mortgages  (d).  The  certificate  is  in  like 
manner  evidence  without  further  proof  (e), 

342.  If  a  friendly  society,  being  mortgagee,  and  acting  by  its  Sale  by 
investment  committee,  in  exercise  of  its  power  of  sale,  sells  to  a  ^gf^^® 
member  of  that  committee,  the  onus  of  proof  as  to  the  fairness  of  soSety^o 
the  transaction  rests  on  the  purchaser  (/).  member. 

343.  A  society  registered  under  the  Act  of  1896  is  exempt  from  Money- 
registration  as  a    money-lender  "  (g).  f^^^^^  ^""^^ 


Sect.  2. — Investments, 

344.  The  rules  of  a  registered  society  must  provide  for  the 
investment  of  its  funds  (h).  The  trustees  of  a  registered  society  or 
branch  may,  with  the  consent  of  the  committee  or  of  a  majority  of 
the  members  present  and  entitled  to  vote  in  general  meeting,  invest 
the  whole  or  a  part  of  the  funds  of  the  society  or  branch  in  any  of 
the  following  ways  (i) : — 

(1)  In  the  Post  Office  Savings  Bank  or  in  any  savings  bank 
certified  under  the  Trustee  Savings  Banks  Act,  1868  (k) ;  (2)  in  the 
public  funds  ;  (3)  with  the  National  Debt  Commissioners,  in  accord- 
ance with  the  provisions  of  the  Act  of  1896  (I);  (4)  in  the  purchase 


Provisions  f  oi 
investment. 


Authorised 
securities. 


(a)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  53  (3). 

(b)  38  &  39  Yict.  c.  87. 

(c)  Land  Transfer  Eules,  1903,  r  .167.  See  Encyclopaedia  of  Eorms  and  Pre- 
cedents, Yol.  XI.,  p.  416. 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  53  (2).  The  fee  for 
entry  and  certificate  is  2s.  6d.  {ibid.,  s.  53  (4) ).  As  to  mortgages  of  copyholds, 
generally,  see  titles  Copyholds,  Yol.  YIII.,  p.  93  ;  Mortgage. 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  53  (3). 

(/)  Hodson  V.  Deans,  [1903]  2  Oh.  647.  See  further  as  to  sales  and  pur- 
chasers by  societies,  being  mortgagees,  title  Building  Societies,  Yol.  III., 
pp.  368,  370. 

{g)  I.e.,  under  the  Money-lenders  Act,  1900  (63  &  64  Yict.  c.  51),  s.  6  (b),  as 
to  which  see  title  Money  and  Money-Lending. 

{h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  Sched.  I.  (5).  For  form 
of  rule  regulating  investments,  see  Encyclopaedia  of  Forms  and  Precedents, 
Yol.  YL,  pp.  37,  38. 

(t)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  44  (1).  As  to  loans, 
see  p.  165,  ante. 

(/r)  26  &  27  Yict.  c.  87,  ss.  33—35 ;  see  title  Bankers  and  Banking,  Yol.  I., 
pp.  576  et  seq. 

{I)  59  &  60  Yict.  c.  25,  s.  52  ;  and  see  p.  168,  post. 
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Sect,  2      of  land,  or  in  the  erection  or  alteration   of  offices  or  other 
Invest-     buildings  thereon  (mY;   (5)  upon   any  other,  security  expressly 
inents.      directed  by  the  rules,  other  than  personal  security,  except  such 
loans  to  members  as  are  authorised  by  the  Act  of  1896  (n) ;  and  (6) 
in  any  authorised  trustee  investment  (o). 

345.  The  rules  of  a  society  and  of  its  branches  may  provide  for 
the  investment  of  funds  of  the  society  by  a  branch,  and  of  funds  of 
a  branch  by  the  society  or  another  branch,  and  the  consent  to  such 
investment  must  be  that  of  the  body  by  which  the  investment  is 
made  (p). 

Investment  346.  Any  sum  of  money  not  less  than  £50  declared  to  belong 
with  National  exclusively  to  a  society  or  branch  may  be  paid  to  the  account  of  the 
misfioners!  National  Debt  Commissioners  at  the  Bank  of  England  or  the  Bank  of 
Ireland  (q).  Moneys  paid  in  upon  a  false  declaration  are  liable  to 
forfeiture,  and  to  be  transferred  to  the  sinking  fund  (r).  The 
Interest.        interest  on  moneys  so  invested  varies  from  £4  lis.  M.  to  £2  15s. 

per  cent.,  according  to  the  dates  of  (1)  legal  establishment  of  the 
society  or  branch,  (2)  first  investment,  and  (3)  the  assurance 
from  which  the  money  arises  (s).  A  society  or  branch  which  has 
funds  so  invested  at  a  rate  higher  than  £2  15s.  per  cent,  may 
retain  at  that  rate  only  so  much  of  its  funds  as  arises  from  assur- 
ances made  before  the  date  applicable  to  that  rate,  after  deducting 
all  benefit  payments  and  management  expenses  incurred  on 
account  of  those  assurances  (t)  :  funds  not  entitled  to  be  retained 
at  a  rate  higher  than  £2  15s.  per  cent,  must  be  either  withdrawn 
or  transferred  to  the  lowest  rate  (a),  and  the  Commissioners  have 
power,  when  all  the  members  of  a  society  or  branch  assured  before 
i5th  August,  1850,  have  died  or  ceased  to  be  members,  to  transfer 
the  investments  of  that  society  or  branch  to  the  lowest  rate  (b). 
Withdrawal.  If  a  society  or  branch  withdraws  any  money  invested  with  the 
Commissioners,  it  is  not  entitled,  without  their  consent,  to  make  a 
further  deposit  (c) . 

Returns.  A  society  or  branch  must  furnish,  when  required,  returns  of  the 

funds  deposited  and  the  assurances  to  which  those  funds  relate  (d), 

(m)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  47  (1). 

{n)  Ibid.,  ss.  45,  46  ;  and  see  p.  165,  mite.  As  to  a  loan  on  personal  security 
to  a  non-member,  see  p.  165,  ante.  As  to  the  meaning  of  security,  see  Be  Bayner,. 
Bayrxr  v.  Baymr,  [1904]  1  Oh.  176,  189,  C.  A. 

(o)  ErieDdly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  4.  As  to  what  are 
authorised  trustee  securities,  see  title  Trusts  and  Trustees  ;  and  as  to  invest- 
ment on  mortgage,  see  p.  166,  ante. 

(  p)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  44  (2). 

{(])  Hid.,  s.  52  (1),  (2).  The  provisions  of  the  Trustee  Savings  Banks  Act,. 
1863  (26  &  27  Vict.  c.  87),  as  to  receipts,  certificates,  and  orders  apply  (Friendly 
Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  52  (4) ) ;  see  Trustee  Savings  Banks 
Act,  1863  (26  &  27  Vict.  c.  87),  ss.  21,  22,  24—28,  and  title  Bankers  ani> 
Banking,  Vol.  I.,  pp.  576—578. 

(r)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  52  (3) ;  Savinga 
Banks  Act,  1891  (54  &  55  Yict.  c.  21),  s.  12. 

(s)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  52  (5). 

(0  Hid.,  s.  52  (8). 

(a)  I  hid. 

\h)  Ibid.,  s.  52  (9). 
(c)  Ibid.,  s.  52  (6). 
(cZ)  Ibid.,  s.  52  (7). 
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347.  A  registered  friendly  society  may  have  deposits  in  more 
than  one  savings  bank  in  the  United  Kingdom,  and  deposits  stand- 
ing to  more  than  one  account  in  the  same  savings  bank  (e). 

Sect.  3. — :Power  to  hold  Land. 

348.  Where  the  rules  so  provide,  a  registered  society  or 
branch  (/)  may  (1)  hold,  purchase,  or  take  on  lease,  in  the  names  of 
the  trustees  of  the  society  or  branch,  land  of  any  tenure,  and  any 
interest  in  land  (g) ;  (2)  sell,  exchange,  mortgage,  lease,  or  build  upon 
that  land,  with  power  to  alter  and  pull  down  buildings  and  again 
rebuild  (h).  Purchasers,  assignees,  mortgagees,  or  tenants  are  not 
bound  to  inquire  as  to  the  authority  for  any  sale,  exchange,  mort- 
gage, or  lease  by  the  trustees,  and  the  receipt  of  the  trustees  is  a 
discharge  for  all  sums  of  money  arising  from  or  in  connection  with 
any  such  transaction  (i).  Benevolent  societies  may  not  hold  land 
exceeding  one  acre  (k), 

349.  Where  a  registered  society  or  branch  is  entitled  to  copy-  Copyholds, 
holds  or  customary  freeholds,  either  absolutely  or  by  way  of 
mortgage,  it  may  require  the  lord  of  the  manor  to  admit  as  tenants 

at  least  three  trustees  of  the  society  or  branch,  on  payment  of  the 
fines  payable  on  the  admission  of  a  single  tenant  (I). 

Sect.  4. — Vesting,  Devolution,  and  Recovery  of  Property, 

350.  All  property  (m)  belonging  to  a  registered  society,  whether 
acquired  before  or  after  the  society  is  registered,  vests  in  the 
trustees  for  the  time  being  of  the  society  for  the  benefit  of  the 
society  and  the  members  according  to  the  rules  (n). 

The  property  of  a  registered  branch  vests  wholly  or  partly  in  the 
trustees  for  the  time  being  of  that  branch,  or  of  any  other  branch 
of  which  that  branch  forms  part,  or,  if  the  rules  of  the  society  so 
provide,  in  the  trustees  of  the  society.  In  the  latter  case  the 
rules  of  the  society  should  provide  whether  the  property  is  to  be 
held  for  the  benefit  of  the  members  of  the  branch  or  of  the  members 
of  the  society  generally  (o). 

(e)  Savings  Banks  Act,  1891  (54  &  55  Vict.  c.  21),  s.  12;  see  also  title 
Bankers  and  Banking,  Yol.  I.,  pp.  576 — 578. 

(/)  For  these  purposes  a  branch  of  a  registered  society  need  not  be  separately 
registered  (Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  47  (2)). 

{g)  Ibid.,  ss.  47  (1),  106  ;  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  3  ; 
compare  the  power  to  invest  in  the  purchase  of  land  given  by  s.  44  of  the  Act 
of  1896,  which,  however,  having  regard  to  ihid.,  s.  47  (1),  would  seem  to  be 
exercisable  only  where  authorised  by  rules ;  and  see  pp.  167,  168,  ante.  For 
restrictions  on  the  holding  of  land  by  charitable  bodies,  see  title  Chaeities, 
Vol.  IV.,  pp.  124  et  seq. 

(h)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  47  (1). 

[i)  Ibid. 

h)  Ibid.,  s.  47  (3). 
(l)  I  hid.,  s.  48. 

{m)  Including  realty  and  personalty,  books  and  papers  (Friendly  Societies 
Act,  1896  (59  &  60  Vict.  c.  25),  s.  106). 

{n)  Ibid.,  s.  49  (1) ;  Yeates  v.  Boberts  (1855),  7  De  G.  M.  &  G.  227,  0.  A.  ; 
Sharp  V.  Warren  (1818),  6  Price,  131;  Oldham  Our  Lady's  Sick  and  Burial 
Society  V.  Taylor  (1887),  3  T.  L.  E.  472,  C.  A. ;  compare  Davies  v.  Griffiths  (1853), 
1 W.  E.  402.  As  to  gifts  by  will  to  friendly  societies  tending  to  perpetuities,  see 
title  Chauities,  Vol.  IV.,  p.  119. 

(o)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  49  (2). 
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351.  Upon  the  death,  resignation,  or  removal  of  a  trustee  of  a 
registered  society  or  branch,  the  property  vested  in  him  vests  in  the 
succeeding  trustees,  either  solely  or  with  any  surviving  or  con- 
tinuing trustees,  and,  until  the  appointment  of  succeeding  trustees,  in 
the  surviving  or  continuing  trustees  only,  or  in  the  executors  or 
administrators  of  the  last  surviving  or  continuing  trustee.  The 
property,  whether  real  or  personal,  vests  as  personal  estate  and 
subject  to  the  same  trusts.  No  conveyance  or  assignment  is 
required,  except  in  the  case  of  stocks  and  securities  in  the  public 
funds  of  Great  Britain  and  Ireland,  which  must  be  transferred 

352.  When  a  trustee  or  former  trustee,  appointed  either  before 
or  after  registry  of  a  society  or  branch  (q),  is  absent  from  the 
British  Islands  (r),  bankrupt,  lunatic,  or  dead,  or  has  been  removed 
from  the  office  of  trustee,  or  when  it  is  unknown  whether  such  a 
trustee  is  living  or  dead,  the  registrar  may,  on  application  in 
writing  (s)  from  the  secretary  and  three  members  of  a  registered 
society  or  branch,  direct  a  transfer  of  stock  transferable  at  the 
Bank  of  England  or  Ireland  which  is  vested  in  him  either  jointly 
with  another  or  others  or  solely.  Such  transfer  is  made  by  the  sur- 
viving or  continuing  trustees,  or,  if  the  registrar  so  directs,  by  the 
Accountant-General  or  his  deputy  (a). 

353.  In  all  legal  proceedings  concerning  property  vested  in  the 
trustees  of  a  registered  society  or  branch,  the  property  may  be 
stated  to  be  the  property  of  the  trustees  in  their  proper  names 
as  trustees  for  the  society  or  branch  without  further  description 

354.  When  property  of  a  registered  society  or  branch  is 
improperly  withheld,  or  has  been  misapplied,  an  order  may  be 
obtained  in  a  court  of  summary  juri'sdiction  for  delivery  up  or  re- 
payment, as  the  case  may  be,  and,  when  fraud  is  proved,  punish- 
ment by  fine  or  imprisonment  may  be  imposed  (c). 

Sect.  5. — Subscriptions  to  other  Societies  and  Institutions, 

Subscriptions  355.  A  registered  society  or  branch  may  subscribe  out  of  its 
to  hospitals.    ^f^J^(Jg        any  hospital,  infirmary,  or   charitable  or  provident 


Legal 

proceedings. 


Misapplica- 
tion of 
property. 


{p)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s._50.  See,  further, 
tlie  cases  on  a  similar  section  of  an  Act  affecting  building  societies,  title 
Building  Societies,  Yol.  III.,  pp.  347,  348.  As  to  funds  in  the  hands  of  a 
treasurer  of  a  friendly  society  being  held  virtxUe  officii,  see  Be  Woodlife,  Ex  parte 
Bay  (1839),  3  Deac.  537. 

(q)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  34  (1). 

(r)  I.e.,  the  United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man  (Inter- 
pretationAct,  1889  (52  &  53  Yict.  c.  63),  s.  18  (1) ). 

(s)  For  forms  of  application  to  the  registrar  to  order  a  transfer  of  stock  to 
new  trustees,  or  of  statutory  declaration  verifying  such  application,  see  Ency- 
clopaedia of  Forms  and  Precedents,  Yol.  YI.,  pp.  75,  77  ;  Treasury  Eegulations, 
1897  (21)— (24);  and  see  Be  a  Friendly  Society  (1822),  1  Sim.  &  St.  82. 

(a)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  34(1),  (2).  The 
banks  are  indemnified  for  anything  done  by  them  under  the  direction  of  the 
registrar  (ihid.,  s.  34  (3) ). 

Cb)  I  hid.,  s.  51 ;  B.  v.  Maries  (1866),  10  Cox,  C.  C.  367  ;  and  see  p.  190,  post. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (3) ;  B.  v.  Btmiett 
and  Ward  (1894),  63  L.  J.  (m.  c.)  181  ;  and  see  p.  186,  post.  ^  As  to  the  construc- 
tion of  a  bond  given  by  a  publican  to  hand  over  when  required  a  box  belonging 
to  a  society,  see  Wyhergh  v.  Ainley  (1824),  M'Cle.  669. 
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institution,  any  sum  which  may  be  necessary  to  secure,  according     Sect.  5. 
to  its  rules,  the  benefits  of  such  institution  to  members  of  the  Subscrip- 
society  or  branch  and  their  famiHes  (d).  tions  to 

other 

356.  A  registered  society  or  branch,  if  its  rules  so  provide,  Societies 
may  contribute  to  the  funds  and  take  part  in  the  government  of  any  and  Institu- 
other  registered  society  or  registered   branch,  without  thereby  tions. 
becoming  a  branch  of  the  other  society  or  branch  (e).    Such  a  con-  contributiona 
tributing  society  does  not  become  **  a  member  or  person  claiming  toother 
under  the  rules  "  of  the  other  society,  so  that  disputes  between  the  societies, 
two  societies  can  be  submitted  to  arbitration  according  to  the  rules 
of  the  latter  (/).    A  registered  society  may  not  withdraw  from  con- 
tributing to  the  funds  of  a  medical  society  (g),  except  on  three 
months'  notice  to  the  latter  society,  and  on  payment  of  all  contribu- 
tions to  the  date  when  the  notice  expires  (li).    Compulsory  levies  for 
political  purposes  would  be  illegal  (i). 


Part  X. — Quinquennial  Valuations, 

357.  Every  registered  society  or  branch,  with  the  exceptions  Quinquennial 
mentioned  below,  must,  once  at  least  in  every  five  years,  have  its  valuations, 
assets  and  liabilities  valued  (k). 

358.  For  the  purpose  of  the  valuation  the  society  or  branch  valuer's 
must  either  cause  its  assets  and  liabilities  to  be  valued  by  a  valuer  report, 
appointed  by  the  society  or  branch,  and  send  to  the  registrar  his  Returns  to 
report,  or  send  to  the  registrar  a  return  of  the  benefits  assured  and  registrar, 
contributions  receivable  from  all  the  members  of  the  society  or 
branch,  and  of  all  its  funds   and  effects,  debts  and  credits, 
accompanied  by  such  evidence  as  the  registrar  prescribes  (l). 


{d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  37. 

(e)  I  hid.,  s.  22  (1).  This  section  is  applicable  in  the  case  of  registered  trade 
unions  contributing  to  medical  societies  {ihid.,  s.  22  (2)  ;  see  title  Tbade  AND 
Tbade  Unions). 

(/)  Snell  V,  Fine  (1890),  Diprose  and  Gammon,  313. 

(g)  I.e.,  "a  society  for  the  purpose  of  relief  in  sickness  by  providing  medical 
attendance  and  medicine  "  (Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25), 
8.  22  (2) ). 

{h)  Ibid.,  s.  22  (3). 

{i)  Amalgamated  Society  of  Railway  Servants  v.  Osborne,  [1910]  A.  0.  87. 

[k)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  28  (1).  The  rules 
should  provide  for  this  valuation  [iMd.,  Sched.  I.  (11)  ).  The  provisions  for 
quinquennial  valuations  do  not  apply  to  benevolent  societies,  working  men's 
clubs,  or  cattle  insurance  societies,  and  their  branches ;  nor  are  they  applicable  to 
a  specially  authorised  society  or  branch  unless  directions  to  that  effect  are 
contained  in  the  authority  for  registering  such-  society  or  branch  {ibid., 
s.  28  (4) ).  A  fee  of  £2  is  payable  (Treasury  Eegulations  (70)  B).  Further, 
the  Chief  Eegistrar  may,  with  the  approval  of  the  Treasury,  dispense  with  the 
provisions  for  quinquennial  valuations  in  the  case  of  societies  or  branches  where 
he  deems  such  provisions  inapplicable  owing  to  the  nature  of  their  operations 
(Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  28  (5)). 

[1)  Ibid.,  s.  28  (1);  Friendly^  Societies  {Eegistrar)  v.  Noden  (1881),  Diprose 
and  Gammon,  430.    A  valuation  by  the  person  who  audited  the  accounts 
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If  the  first  alternative  is  adopted  the  report  (m)  must  he  signed  bj 
the  valuer,  whose  address  and  profession  must  be  stated,  and  must 
contain  an  abstract  (n)  made  by  the  valuer  of  the  results  of  the 
valuation,  and  such  information  concerning  the  benefits  assured 
and  the  contributions  receivable  by  the  society  or  branch,  and  of 
its  funds  and  effects,  debts  and  credits,  as  the  registrar  may 
require  (o).  If  the  second  alternative  is  adopted,  the  registrar  must 
cause  the  assets  and  liabilities  of  the  society  or  branch  to  be  valued 
and  reported  on  by  an  actuary,  and  must  send  to  the  society  or 
branch  a  copy  of  the  report  and  an  abstract  of  the  results  of  the 
valuation  (p). 

In  the  case  of  a  society  with  branches  the  valuation  must  include 
all  funds  under  the  control  of  the  central  body(g).  A  registered 
branch,  in  respect  of  the  valuation  of  funds  administered  by  itself, 
or  by  a  committee  or  officers  appointed  by  itself,  is  subject  to  the 
same  obligations  as  if  it  were  a  registered  society ;  it  is  also  liable, 
with  its  officers  and  committee,  to  similar  penalties  (r). 

359.  For  the  purpose  of  valuations  the  Treasury  may  appoint, 
valuers,  and  determine  the  remuneration  payable  by  societies  and 
branches  for  their  services,  but  the  employment  of  these  valuers  is 
not  compulsory  (a), 

360.  Every  registered  society  and  branch  must  keep  a  copy  of 
the  last  quinquennial  valuation,  together  with  any  special  report  of 
the  auditors,  always  hung  up  in  a  conspicuous  place  at  the  registered 
office  of  the  society  or  branch  (b). 


in  the  year  preceding  the  valuation  will  not  be  accepted  (Treasury  Eegulations, 
1897  (18)). 

{m)  Por  form  of  report,  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  VI., 
p.  94. 

(n)  An  official  form  of  the  abstract  to  be  made  eitber  by  one  of  the  public 
valuers,  or  a  valuer  appointed  by  the  society,  is  set  out  in  Baden  Euller, 
JFriendly  Societies  and  Industrial  and  Provident  Societies,  3rd  ed.,  Appendix, 
Part  II.,  pp.  354 — 365.  It  is  the  form  at  present  prescribed  by  the  Chief 
Eegistrar,  and  its  use  is  compulsory  (Friendly  Societies  Act,  1896  (59  &  60  Vict, 
c.  25),  s.  98  (3)). 

(o)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  28  (2). 

(p)  Hid.,  s.  28  (3). 

{q)  Treasury  Regulations,  1897  (17). 

{r)  Ihid.;  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  28.  As  to 
penalties,  see  p.  184,  post. 

(a)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  30  (1).  Instructions 
subject  to  yearly  revision  by  the  Treasury  are  issued  by  the  Treasury  explaining 
the  status  and  duties  etc.  of  valuers ;  for  such  instructions,  see  Baden  Fuller, 
Friendly  Societies  and  Industrial  and  Provident  Societies,  3rd  ed..  Appendix, 
Part  II.,  pp.  354  et  seq.  The  fee  under  the  authorised  scale  varies  from  £10, 
where  the  number  of  members  does  not  exceed  150,  to  £55,  where  the  number  does 
not  exceed  1,000,  with  an  additional  £25  for  every  500  members,  or  portion 
thereof,  beyond  1,000.  Where  the  number  exceeds  2,500  a  special  fee  is  fixed 
by  the  Chief  Eegistrar  (Treasury  Eegulations,  1897  (19)  ).  The  Treasury  may 
also  remunerate  valuers  out  of  moneys  to  be  provided  by  Parliament  (Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  30  (2) ). 

(6)  2  lid.,  s.  29. 
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Part  XI. — Accounts  and  Inspection  of 

Affairs. 


Sect.  1. — Accounts, 


Sect.  1. 
Accounts. 


361.  The  rules  of  every  registered  friendly  society  and  branch  

must  provide  for  accounts  being  kept  and  audited  once  a  year  at  statutory 
least  (c),  and,  in  the  case  of  every  friendly  and  cattle  insurance  liability 
society,  for  separate  accounts  being  kept  of  moneys  received  or  accounts, 
paid  on  account  of  every  particular  fund  or  benefit  assured  for 

which  a  separate  table  of  contributions  has  been  adopted,  and  of 
the  expenses  of  management,  and  of  all  contributions  on  account 
thereof  (d).  These  accounts  are  of  two  sorts — (1)  those  rendered  to 
the  society  by  its  officers  (e),  and  (2)  those  rendered  by  a  society 
to  its  members  (/). 

362.  The  accounts  of  the  society  must  be  audited  either  by  one  Auditors, 
of  the  public  auditors  appointed  by  the  Treasury  (g),  or  by  two 

or  more  persons  appointed  according  to  the  rules  of  the  society  or 
branch  (h).  Accounts  duly  audited  and  signed  may  be  impeached 
on  grounds  of  fraud,  but  not  of  honest  error  (i). 

363.  Every  registered  society  and  branch  must  send  to  the  Annual 
registrar  once  a  year,  not  later  than  31st  May,  a  return  of  the  receipts  returns, 
and  expenditure,  funds,  and  effects  of  the  society  or  branch  as 
audited,  and  also  of  the  number  of  members  (k) .    Where  the  society 

has  branches,  the  annual  returns  must  include  all  the  registered 
branches  (Z).    The  annual  return  must  (1)  show  separately  the  Contents, 
expenditure  in  respect  of  the  several  objects  of  the  society  or 
branch;  (2)  be  made  out  to  31st  December  then  last;  and  (3)  state 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  26  (1),  Sched.  I.  (5); 
see  Encyclopaedia  of  Eorms  and  Precedents,  Vol.  VI.,  pp.  35,  36.  The  Central 
Office  may  prepare  and  compel  the  use  of  model  forms  of  accounts  (Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  2  (2) ),  but  it  has  not  as  yet  availed 
itself  of  this  power. 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  Sched.  I.  (10). 

(e)  I  hid.,  s.  55.  As  to  the  liability  of  persons  receiving  subscriptions  from 
members  of  a  slate  club  to  account,  see  Re  One  and  All  Sickness  and  Accident 
Assurance  Association  (1909),  25  T.  L.  E.  674. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  ss.  26—30. 

(g)  I  hid.,  8.  30.  For  the  conditions  prescribed  by  the  Treasury  under  which 
public  auditors  hold  their  appointments,  and  for  the  authorised  rates  of 
remuneration,  see  Baden  Fuller,  Friendly  Societies  and  Industrial  and  Provident 
Societies,  3rd  ed.,  Appendix,  Part  I.,  pp.  349  et  seq. 

{h)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  26  (1) ;  as  to  their 
powers  and  duties,  see  ihid.,  s.  26  (2).  For  form  of  special  report  of  auditors 
when  accounts  are  incorrect,  see  Encyclopaedia  of  Forms  and  Precedents, 
Vol.  VI.,  p.  86. 

[i)  Holgate  v.  Shutt  (1884),  28  Ch.  D.  Ill,  C.  A.,  a  building  society  case,  where, 
however,  it  was  held  that  the  accounts  had  not  been  duly  audited  in  accordance 
with  the  statute  and  the  rules  ;  see  S.  C,  Diprose  and  Grammon,  2. 

{k)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  27  (1),  Sched.  I.  (6). 
For  form  of  annual  return  (official  form  AEl),  see  Encyclopaedia  of  Forms 
and  Precedents,  Vol.  VI.,  p.  80.  None  other  may  be  used.  For  official  form 
of  certificate  of  auditors,  see  ihid.,  p.  86. 

{I)  Treasury  Regulations,  1897  (17). 
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by  whom  the  audit  has  been  conducted  (m).  With  the  return  must 
be  sent  a  copy  of  any  special  report  of  the  auditors  (n).  In  the  case 
of  a  branch,  the  annual  return  must  be  sent  to  the  registrar  through 
an  officer  appointed  for  that  purpose  by  the  parent  society  (o). 

In  the  case  of  a  collecting  society,  the  annual  return  must  be 
certified  by  a  public  accountant,  not  an  officer  of  the  society^ 
otherwise  than  as  its  auditor  (p). 

364.  Every  registered  society  and  branch  must  keep  a  copy  of 
the  last  annual  balance  sheet,  with  any  special  report  of  the 
auditors,  always  hung  up  in  a  conspicuous  place  in  its  registered 
office  (q).  The  balance  sheet  of  a  collecting  society  must  be  kept 
open  for  inspection  at  all  the  business  offices  of  the  society  for  seven 
days  next  preceding  the  meeting  at  which  it  is  to  be  presented,  and 
must  be  delivered  or  sent  to  every  member  on  demand  (7-). 

365.  Any  member  or  person  having  an  interest  in  the  funds  of 
a  registered  society  or  branch  may  inspect  and  take  copies  (s)  of 
the  books  (^).  But  only  officers  or  members  or  persons  specially 
authorised  by  a  resolution  of  the  society  or  branch  are  entitled  to 
inspect  the  loan  account  of  any  other  member  without  his  written 
consent  (a). 

Sect.  2. — Inspection  of  Aj^airs. 

366.  The  Chief  Eegistrar  may,  with  the  consent  of  the  Treasury 
on  the  application  of  one-fifth  of  the  members  of  a  registered 
society,  or  of  100  if  there  are  from  1,000  to  10,000  members,  or  of 
500  where  there  are  more  than  10,000  members  (6),  appoint  an 
inspector  to  examine  into  and  report  on  the  affairs  of  the  society  (c). 
This  provision  does  not  apply  to  a  society  with  branches,  except 


(m)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  27  (2).  If  the  audit 
has  been  made  by  a  person  other  than  the  public  auditor,  the  name,  address, 
profession,  and  particulars  of  appointment  of  such  auditor  must  l^e  stated 
[ihid.). 

[n)  Hid.,  s.  27  (3).  For  form  of  special  report  of  auditors,  see  Encyclopaedia 
of  Forms  and  Precedents,  Yol.  YI.,  p.  86. 

(0)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  27  (4).  For  rules- 
of  a  branch  respecting  annual  returns,  see  Encyclopaedia  of  Forms  and 
Precedents,  Yol.  YI.,  p.  43  ;  see  also  Treasury  Eegulations,  1897  (17). 

(p)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),  s.  6  (2). 

{q)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  29. 

(r)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),  s.  6  (1).    As  to  meetings,  see  p.  158,  ante. 

(s)  See  Nelson  v.  Anglo-American  Land  Mortgage.  Agency  Co.,  [1897]  1  Ch» 
130. 

(0  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  40.  The  right  extends 
to  collecting  books  {Moffatt  v.  Taunton  (1891),  Diprose  and  Grammon,  307). 
Eefusal  of  the  right  of  inspection  is  an  offence  under  the  Act  (Friendly  Societies 
Act,  1896  (59  &  60  Yict.  c.  25),  s.  84).  As  to  rights  of  members,  generally,  see- 
p.  148,  ante. 

(a)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  40. 

(&)  The  registrar  may  immediately  upon  receipt  of  the  application  transmit 
one  copy  to  the  Treasury  for  their  consent,  or  may  before  such  transmission  give 
notice  of  the  application  to  the  society,  and  send  to  the  Treasury  any  answer 
the  society  may  make  (Treasury  Eegulations,  1897  (49)). 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  76(1) ;  see  Professional 
and  Civil  Service  Supply  Association  y.  Dougal  (1898),  5  Scots  Law  Times,  359.  For 
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"with  the  consent  of  the  central  body  (d).  It  does,  however,  apply 
to  a  collecting  society,  registered  or  unregistered,  and  in  the  case 
of  such  a  society  with  branches  the  consent  of  the  central  body  is 
not  necessary  (e). 

A  member  may  issue  a  circular  among  his  fellow  members  for 
the  purpose  of  getting  sufficient  signatures  to  such  an  application ; 
but  inaccurate  statements  as  to  the  financial  condition  of  the  society 
may  be  restrained  by  injunction  (/). 

The  application  must  be  supported  by  evidence  that  there  is 
good  reason  for  an  inspection,  and  that  the  applicants  are  not 
actuated  by  malicious  motives,  and  such  notice  must  be  given  to 
the  society  as  the  Chief  Eegistrar  directs  (g). 

367.  The  inspector  may  require  the  production  of  all  books  and 
documents  belonging  to  the  society,  and  may  examine  on  oath  its 
officers,  members,  agents,  and  servants  (h).  A  document  purporting 
to  be  signed  by  an  inspector  is,  in  the  absence  of  any  evidence  to  the 
contrary,  receivable  in  evidence  without  proof  of  the  signature  {i). 

The  registrar  may,  before  appointing  an  inspector,  require  the 
applicants  to  give  security  for  the  costs  of  the  proposed  inspec- 
tion (k),  and  he  may  direct  the  costs  to  be  paid  by  the  applicants, 
or  the  society,  or  by  the  present  or  former  members  or  officers  (l). 


Sect.  2. 
Inspection 
of  Affairs. 

Procedure.  ■ 


Evidence. 


Powers  of 
inspector. 


Costs, 


Part  XII. — Settlement  of  Disputes. 

Sect.  1. — In  General, 

368.  In  construing  the  Friendly  Societies  Acts  the  substance  of  Construction 
the  procedure  is  to  be  regarded,  not  technicalities  {m),  of  Acts. 

369.  Every  society  registered  under  the  Act  of  1896  must  by  Provisions  for 
its  rules  determine  the  manner  in  which  disputes  are  to  be  settlement  of 
settled  (n).    When  a  direction  on  this  point  is  contained  in  the  ^^^P^^^s. 
rules,  certain  disputes,  including  all  those  most  likely  to  arise,  must 

application  for  appointment  of  inspectors  and  of  statutory  declaration  to  accom- 
pany it,  see  Treasury  Eegulations,  1897  (48),  Forms  AD  and  AE ;  Encyclopaedia 
of  Forms  and  Precedents,  Yol.  VI.,  pp.  88,  89.   The  appointment  of  inspectors  is 
in  Form  AF,  or  as  near  thereto  as  possible  (Treasury  Eegulations,  1897  (50)).  . 
A  fee  of  £1  is  payable  for  appointment  of  inspectors  [ibid.  (70)). 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Yiot.  c.  25),  s.  76  (7). 

(e)  Collecting  '  Societies  and  Industrial  Assurance  Companies  Act,   1 896 
(69  &  60  Tict.  c.  26),  s.  12. 

(/)  Hill  V.  Hart  Davies  (1882),  21 "  Ch.  D.  798.    As  to  procedure  on  an 
application  for  injunction,  see  title  iNJUisrCTioisr. 

{g)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  76  (2). 

(/i)  Hid.,  s.  76  (5).  ^  It  is  an  offence  under  the  Act  for  a  society  to  refuse  to 
produce  books  or  furnish  information  required  by  an  inspector  {Hid.,  s.  84).  As 
to  offences  and  penalties  generally,  see  p.  184,  post. 

{{)  Ihid.,  s.  100. 

(k)  Hid.,  s.  76  (3). 

(/)  I  hid.,  s.  76  (4).  Failure  to  pay  such  costs,  when  directed  by  the  registrar, 
is  an  offence  under  the  Act  {ihid.,  s.  84).  As  to  offences  and  penalties  generally, 
see  p.  184,  post.  For  similar  provisions  in  the  case  of  application  for  a  meeting 
of  the  society,  see  p.  159,  ante. 

(m).  Be  Sheffield  Order  of  Druids  Society  (1892),  56  J.  P.  613. 

[n)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  9  (3),  Sched.  I.  (8); 
see  Encyclopaedia  of  Forms  and  Precedents.  Yol.  YI.,  pp.  41,  52. 
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Sect.  1.  be  decided  in  the  manner  directed  (o),  and  any  decision  so  given 
In  General,  will  be  binding  and  conclusive  (^),  even  if  erroneous  in  point  of 

  law  and  unfair  (5').  The  tribunals  provided  are  usually  arbitrators.(r) 

or  justices  (s). 

Eeferences.  The  parties  to  a  dispute  in  a  registered  society  may  also  by  con- 
sent, unless  forbidden  by  the  rules,  refer  the  dispute  to  the  Chief 
Eegistrar(^),  and  where  the  rules  direct  a  reference  to  justices  may,  by 
consent,  refer  the  dispute  to  the  county  court  (u).  Where  the  rules 
contain  no  directions  as  to  disputes,  or  no  decision  is  made  within 
forty  days  after  application  for  a  reference,  the  aggrieved  party  may 
apply  to  the  county  court  or  a  court  of  summary  jurisdiction  (?;). 

Special  cases.  The  special  means  of  settling  disputes  conferred  by  the  Act  of 
1896  (iv)  apply  only  to  disputes  affecting  registered  societies  or 
branches  falling  within  one  of  the  classes  enumerated  in  the  Act  (x). 

Classes  of  370.  The  disputes  which  must  be  decided  in  manner  directed 

disputes.        \)j  the  rules  are  the  following  : — 

(1)  Disputes  between  a  member  or  person  claiming  through  a 
member  (y)  or  under  the  rules  of  a  registered  society  or  branch  and 
the  society  or  branch  or  any  of  its  officers  (a).  The  dispute  must, 
it  is  apprehended,  have  relation  to  the  membership  of  the  member 
or  person  claiming  through  a  member  {b),  as,  for  example,  disputes 
relating  to  the  distribution  of  a  fund  in  the  hands  of  trustees  of  a 
friendly  society  (c),  a  claim  for  sick  pay  (d),  or  funeral  money  (e),  the 
construction  of  rules  (/),  the  propriety  of  convening  a  special  meeting 
for  the  purpose  of  amending  rules  (,^),  the  right  of  a  person  to  be  or  to 


(0)  See  Reeves  v.  White  (1852),  17  Q.  B.  995. 

ip)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68  (1);  and  see 
p.  118,  post. 

{q)  Catt  V.  Wood,  [1910]  A.  0.  404;  .secus,  if  misconduct  is  alleged  and 
proved  {ibid.  ;  and  see  Andreivs  v.  Mitchell,  [1905]  A.  C.  78,  82) ;  M'Kernan  v. 
Greenock  Lodge  of  United  Operative  Masons'  Association  (1873),  11  Macph. 
(Ct.  of  Sess.)  548. 

{r)  See  p.  179,  post. 

[s)  See  p.  182,  post.  As  to  Scottish  tribunals,  see  Friendly  Societies  Act, 
1896  (59  &  60  Yict.  c.  25),  s.  102,  and  as  to  jurisdiction  of  the  English  courts  in 
such  cases,  see  Re  Brodie  v.  Johnson  (1861),  30  Beav.  129. 

{t)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (2) ;  and  see  p.  183, 
iwst. 

{u)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (5);  and  see 
p.  180,  post. 

(v)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (6) ;  and  see 
pp.  180, 182,  post.    As  to  courts  of  summary  jurisdiction,  see  title  Magistrates. 
(w)  59  &  60  Yict.  c.  25,  s.  68. 
(x)  Ibid.    As  to  these  classes,  see  p.  123,  ante. 

[y)  Including  nominees  when  nomination  is  allowed  (Friendly  Societies  Act, 
1896  (59  &  60  Yict.  c.  25),  s.  106). 
(a)  Ibid.,  s.  68  (1)  (a). 

{!))  Lewis  V.  Paulton  (1907),  15  Scots  Law  Times,  818  ;  see  Morrison  y.  Glover 
(1849),  4  Exch.  430;  and  compare  Friendly  Societies  Act,  1896  (59  &  60  Yict. 
c.  25),  s.  68  (8),  as  to  past  members. 

(c)  Grinham  v.  Card  (1852),  7  Exch.  833. 

{d)  Re  Hogg,  Ex  parte  Parkin  (1898),  14  T.  L.  11.  210. 

(e)  R.  V.  Dublin  Justices  (1891),  28  L.  E.  Ir.  516. 

(/")  Ex  parte  Paijne  (1849),  5  Dow.  &  L.  679;  Trott  v  Hughes  (1850),  16 
L.  T.  (0.  S.)  260  ;  Stone  v.  Liverpool  Marine  Society  (1894),  63  L.  J.  (q.  b.)  .471 ; 
Coxw.  Hutchinson,  [1910]  1  Ch.  513. 

[g)  Iloey  v.  M'Farlane  (1858),  4  C.  B.  (n.  s.)  718. 
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continue  to  be  a  member  (/i),  as  to  the  conduct  of  an  officer  (i),  or  Sect,  i, 
the  repayment  of  money  deposited  by  a  member  (j).  Disputes  In  General, 
between  a  society  and  a  member  not  in  his  capacity  as  member — 
e^g.,  a  claim  by  a  society  against  one  of  its  officers  for  misappropria- 
tion of  funds  (k),  or  as  to  the  title  of  the  administrator  of  a  deceased 
member  to  represent  the  member  (/) — are  not  disputes  to  which  the 
Act  applies,  and  consequently  they  are  determinable  by  ordinary 
legal  methods  (m). 

(2)  Disputes  between  any  person  aggrieved  who  has  ceased  to  be 
a  member  of  a  registered  society  or  branch,  or  between  any  person 
claiming  through  such  aggrieved  person,  and  the  society  or  branch 
or  any  of  its  officers  (n),  wjiere  such  dispute  arose  while  he  was  a 
member,  or  arises  out  of  his  previous  relation  as  a  member. 

(3)  Disputes  as  to  whether  a  member  or  person  aggrieved  is  entitled 
to  be  or  continue  to  be  a  member  or  to  be  reinstated  as  a  member  (o). 

(4)  Disputes  between  any  registered  branch  of  any  society  or 
branch  and  the  parent  society  or  branch,  or  between  an  officer  of 
any  registered  branch  and  the  parent  society  or  branch,  or  between 
any  two  or  more  registered  branches  of  any  society  or  branch  or 
any  officers  thereof  respectively  ( p), 

371.  If  the  matter  in  diJfference  is  a  dispute  coming  within  Jurisdiction 
any  of  the  above-mentioned  classes,  the  ordinary  tribunals  have  ^^j^J^^J^^]^^^ 
no  jurisdiction  to  deal  with  it  in  the  first  instance  (q).  ^' 

If  an  arbitration  committee  of  a  friendly  society  established  for  Decision  of 
compensating  workmen  for  accidents  is  not  entitled  under  the  rules  ^^^^^^^^g 
conclusively  to  decide  a  dispute  as  to  the  ability  of  injured  workmen  ^^^^^  ®®' 


(h)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  6. 

(i)  Glasgow  District  oj  Ancient  Order  of  Foresters  v.  Stevenson  (1899),  37 
Sc.  L.  R.  12. 

(/)  Melrose  Y.Adams  (1897),  34  Sc.  L.  E.  346. 
(k)  Sinden  v.  Banks  (1861),  3  E.  &  E.  623. 

(l)  Symington^s  Executor  v.  Galashiels  Co-operative  Store  Od.,  Ltd.  (1894),  21 
E.  (Ct.  of  Sess.)  371 ;  compare  Kelsall  v.  Tyler  (1856),  11  Exch.  513. 

(m)  For  other  cases,  see  title  Building  Societies,  YoL  III.,  p.  387,  the 
same  principle  being  applicable. 

(n)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (1)  (b),  (8) ;  Friendly 
Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  6.  This  does  not  mean  that  the  court 
has  no  jurisdiction  in  the  case  of  a  dispute  between  a  society  and  the  adminis- 
trator of  a  deceased  member  as  to  the  right  of  the  administrator  to  represent 
the  member  {Symington'' s  Executor  v.  Galashiels  Co-operative  Store  Co.,  Ltd., 
supra).  See  also  Blue  v.  West  Kilbride  Free  Gardeners'  Society  (1866),  4  Macph. 
(Ct.  of  Sess.)  1042;  Gall  v.  Loyal  Glenhogie  Lodge  (1900),  37  Sc.  L.  E.  91]. 

(o)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c  32),  s.  6. 

(p)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (1)  (c). 

(q)  Crispy.  Bunhury  (1832),  8  Bing.  394;  Beeves  v.  White  (1852),  17  Q.  B. 
995  ;  Grinham  v.  Card  (1852),  7  Exch.  833  ;  Fx  parte  Payne  (1849),  5  Dow.  &L. 
679  ;  Fleming  v.  Self  (1854),  Kay,  518  ;  Be  Benton  v.  Marshall  (1863),  1  H.  &  0. 
654 ;  Bushell  v.  Smith  (1891),  Times,  12th  June  ;  Stone  v.  Liverpool  Marine 
Society  (1894),  63  L.  J.  "(q.  b.)  471 ;  McCaffrey  v.  M'Mahon  (1901),  35  I.  L.  T. 
97 ;  see  also  Mulkern  v.  Lord  (1879),  4  App.  Gas.  182  (a  building  society  case), 
where  it  was  laid  down  that  the  burden  of  showing  that  the  ordinary  right  of 
maintaining  an  action  is  lost  is  on  the  party  denying  such  right.  Where  the 
rules  contain  directions  as  to  the  disputes,  this  provision  ousts  the  jurisdiction  of 
the  courts  which  existed  previously ;  see  Palliser  v.  Bale,  [1897]  1  Q.  B.  257, 
G.  A. ;  Willis  v.  Wells,  [1892]  2  Q.  B.  225 ;  Prentice  v.  London  (1875),  L.  E.  10 
C.  P.  679. 
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Sect.  1.  to  resume  work,  the  question  may  be  submitted  to'^the  ordinary 
In  General,  tribunals  (r). 


Effect  ot 
decisions. 


Collecting 
societies. 


Unregistered 
societies. 


372.  A  decision  given  in  accordance  with  provisions  in  the  rules 
as  to  disputes  is  conclusive  and  binding  on  all  parties,  and  cannot 
be  appealed  from,  removed  into  any  court  of  law,  or  restrained 
by  injunction  (s).  Moreover,  it  is  binding  in  spite  of  absence  of 
jurisdiction  or  irregularity  in  making  the  order  if  the  parties 
have  acquiesced  in  the  irregularity  or  want  of  jurisdiction  (t) ;  but 
a  decision  given  by  an  arbitration  committee  without  jurisdiction, 
the  rules  having  been  disregarded  on  a  question  of  substance,  is 
void  (a). 

373.  A  dispute  between  a  collecting  society  and  its  members 
may  be  determined,  on  the  application  of  a  member,  notwithstanding 
any  rule  of  the  society  to  the  contrary,  by  the  county  court  or 
the  court  of  summary  jurisdiction  of  the  place  where  the  member 
or  witness  resides,  according  to  the  provisions  of  the  Act  of 
1896  (h).  This  jurisdiction,  being  permissive,  does  not  exclude 
the  jurisdiction  of  the  High  Court  (c),  unless  the  latter  is  expressly 
excluded  by  the  rules  (d). 

374.  A  dispute  between  an  unregistered  society  and  its  members 
is  not  determinable  in  the  cheap  and  expeditious  way  provided  by  the 
Act  of  1896(e),  which  applies  only  to  registered  societies,  unless 
the  society  falls  within  the  classes  of  societies  to  which  the  Collect- 
ing Societies  and  Industrial  Assurance  Companies  Act,  1896, 
applies  ( /).  It  seems  that  the  deposit  of  the  rules  of  an  unregistered 
friendly  society  for  purposes  of  registration  after  the  dispute  has 
arisen  would  not  bring  the  dispute  within  the  scope  of  the  Act  of 
1896  (^). 


(?')  Haworth  v.  Knoiules  (Andrew)  &  Sons,  Ltd.  Accident  Society  (1903),  19 
T.  L.  B.  658,  C.  A. 

(s)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68  (1);  Re  Gollings  and 
Tradesmen's  Friendly  Society,  Peterho^'ough  (1891),  64  L.  T.  775  (appeal  to  High 
Court  to  set  aside  decision  of  arbitrators  dismissed) ;  Crickton  v.  Dairy  Myrtle 
Lodge  of  Free  Gardeners  Friendly  Society  (1904),  6  E.  (Ct.  of  Sess.)  398 ;  Catt  v. 
Wood,  [19101  A.  0.  404. 

(t)  B.  V.  Evans  (1854),  3  E.  &  B.  363  (acquiescence  in  irregular  appointment 
of  arbitrators);  Fihe  v.  Carter  (1825),  10  Moore  (c.  p.),  376;  R.  v.  West 
London  Philanthropic  Burial  Society  (1869),  33  J.  P.  614  (acquiescence  in 
jurisdiction  of  justices). 

(a)  Andrews  y.  Mitchell,  [1905]  A.  C.  78,  where  tbe  decision  was  giyen  without 
notice  to  the  member,  as  required  by  the  rules. 

(Z))  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  s.  7  ;  see  Eriendly  Societies  Act,  1896  (59  &  60  Vict, 
c.  25),  s.  68.  This  provision  applies  to  both  registered  and  unregistered  societies 
or  companies  (Collecting  Societies  and  Industrial  Assurance  Companies  Act, 
1896  (59  &  60  Vict.  c.  26),  s.  1) ;  compare  Knoiules  v.  Booth  (1883),  32  W.  E.  432. 

(c)  See  Re  Royal  Liver  Friendly  Society  (1887),  35  Ch.  D.  332. 

(d)  See  Re  Royal  Liver  Friendly  Society  (1895),  Times,  16th  November. 

(e)  59  &  60  Vict.  c.  25,  s.  68.  This  section  refers  only  to  registered  societies 
and  branches.  Consequently  disputes  between  unregistered  societies  and  their 
members  must  be  determined  by  the  ordinary  legal  methods. 

(/)  59  &  60  Vict.  c.  26,  s.  7  ;  and  see  p.  128,  ante;  compare  Knoiules  y.  Booths 
supra  (decided  under  a  repealed  Act). 
((/)  Smith  V.  Pryse  (1857),  7  E.  &  B.  339. 
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Sect.  2. — By  Arhitration  (1%).  Sect.  2. 

375.  Where  the  rules  of  a  society  direct  disputes  to  be  referred  ^on^*^*" 

to  arbitration,  arbitrators  must  be  named  and  elected  in  the  manner   ' 

provided  by  the  rules  {i).    If  the  society  neglects  to  appoint  arbi-  Arbitration, 
trators  in  accordance  with  the  rules,  it  may  be  compelled  to  do  so 

by  mandamus  {k) ;  but  probably,  in  such  case,  it  would  be  simpler 
to  settle  the  dispute  by  applying  to  the  county  court  or  to  a  court  of 
summary  jurisdiction  (Z). 

376.  The  provisions  of  the  Arbitration  Act,  1889,  apply  to  Application 
arbitrations  where  the  reference  is  made  under  the  rules  of  a  Act^i8?9*^°" 
friendly  society,  so  far  as  such  provisions  are  consistent  with  the 

Acts  regulating  friendly  societies,  or  with  any  rules  or  procedure 
authorised  or  recognised  by  such  Acts  (m). 

377.  The  arbitrator  or  umpire  to  whom  a  dispute  is  referred  stating 
under  the  rules  of  a  registered  society  or  branch  cannot  be  com-  ^P^^^^^ 
pelled  to  state  a  special  case  on  any  question  of  law,  but  he  may, 

at  the  request  of  either  party,  state  a  case  for  the  opinion  of  the  High 
Court  {n).  The  law  with  regard  to  unregistered  societies  differs  in  that 
arbitrators  not  only  may,  but  can  be  compelled  to,  state  a  case  (o). 

Arbitrators  under  the  Act  of  1896  may  decline  to  hear  counsel  (^).  Hearing 
A  member  of  a  friendly  society  claiming  sick  pay  on  behalf  of  his 
lunatic  son,  also  a  member,  may  be  ordered  by  the  arbitration  com-  Costs, 
mittee  of  the  society  to  pay  the  costs  of  a  dispute  as  to  the  amount 
of  such  sick  pay,  under  a  rule  empowering  the  committee  to  order 
either  party  to  a  dispute  to  pay  costs  (^). 


{h)  As  to  jurisdiction,  see  p.  177,  ante,  and  pp.  180,  1^1,  post ;  Willis  v.  Nev) 
Union  Society  (1892),  8  T.  L.  E.  653  ;  Dugan  v.  Ancient  Shepherds  {Lodge)  (1898), 
33  I.  L.  T.  14. 

[i]  See  EncyclopEedia  of  Forms  and  Precedents,  Yol.  VI.,  p.  41 ;  and  title 
Building  Societies,  Vol.  III.,  p.  381. '  For  the  principles  applicable  to 
arbitration  generally,  see  title  Akbitration,  Vol.  I.,  pp.  437  et  seq. 

{k)  See  Norton  v.  Counties  Conservative  Permanent  Benefit  Building  Society, 
[1895]  1  Q.  B.  246,  0.  A.;  Ex  'parte  Young  (1896),  40  Sol.  Jo.  338;  and  title 
Building  Societies,  Vol.  III.,  p.  382,  note  {n).  As  to  appointing  an  arbi- 
trator in  a  dispute  in  regard  to  a  deposit  in  a  savings  bank,  see  R,  v.  Witham 
Savings  Bank  {Managers)  (1834),  1  Ad.  &  El.  416. 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68  (6) ;  see  also 
pp.  180,  182,  post.  As  to  procedure  where  rules  direct  reference  to  arbitration 
but  not  for  appointment  of  arbitrators,,  see  Galashiels  Provident  Building  Society 
V.  Neiulands  (1893),  30  Sc.  L.  E.  730. 

(m)  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  24;  and  see,  generally,  title 
Arbitbation,  Vol.  I.,  pp.  437  et  seq.  As  to  what  is  sufiacient  notice  to  proceed, 
see  Hilton  v.  Hill  (1863),  9  L.  T.  383.  The  express  or  implied  assent  of  members 
to  the  rules  of  a  society  would,  it  seems,  amount  to  a  submission  to  arbitration 
within  the  meaning  of  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  ss.  24,  27; 
see  Baker  v.  Yorkshire  Fire  and  Life  Assurance  Co.,  [1892]  1  Q.  B.  144. 

(n)  Friendly  Societies  Act,  1896  (59. &  60  Vict.  c.  25),  s.  68  (7),  nullifying,  on 
this  point,  the  decision  in  Tahernacle  Permanent  Building  Society  v.  Knight,  [1892] 
A.  C.  298 ;  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  19. 

(o)  Llid.,  s.  19 ;  compare  Tahernacle  Permanent  Building  Society  v.  Knight, 
sujjra.  As  to  appeal  from  opinion  expressed  by  the  court  on  a  case  stated, 
see  title  Abbitration,  Vol.  I.,  p.  464. 

{p)  Be  Macqueen  and  the  Nottingham  Caledonian  Society  (1861),  9  C.  B.  (n.  S.) 
793 ;  and  see  title  Babbistebs,  Vol.  II.,  p.  376. 

{q)  Can  V.  Wood,  [1908]  2  K.  B.  458,  C.  A. ;  affirmed,  [1910]  A,  0.  404. 
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Sect.  2.  378.  Application  for  the  enforcement  of  an  award  alleged  to 

By  Arbitra-  have  been  made  in  accordance  with  the  rules  of  a  society  or  branch 

tioQ-  may  be  made  to  the  county  court  (r)  ;  but  a  member  may,  if  the 

Enforcement  ^ules  SO  provide,  be  suspended  by  the  society  for  non-compliance 

ot  award.  with  an  award  without  any  application  to  the  county  court  (s). 

Sect.  3. — By  County  Court, 

379.  Application  to  the  county  court  (t)  to  hear  or  determine  a 
dispute  may  be  made  as  a  matter  of  right  by  a  member  of  a  regis- 
tered society  or  branch  or  a  person  aggrieved  (a)  in  two  cases — 

(1)  Where  the  rules  contain  no  direction  as  to  disputes,  and 

(2)  Where  no  decision  is  made  on  a  dispute  within  forty  days  after 
application  to  the  society  or  branch  for  a  reference  under  its  rules  (6). 

This  jurisdiction  is  permissive  only,  and  does  not  exclude  the 
jurisdiction  of  the  High  Court,  and  in  a  proper  case  an  action  com- 
menced in  the  county  court  against  a  friendly  society  by  one  of  its 
members  may  be  removed  by  certiorari  to  the  High  Court  (c). 

380.  In  proceedings  for  enforcing  an  award,  the  county  court  is 
the  proper  tribunal  to  determine,  in  the  first  instance,  whether  the 
dispute  is  one  to  be  decided  in  accordance  with  the  rules  of  the 
society  (d).  If  the  county  court  decides  a  question  of  this  character 
contrary  to  the  facts  or  corruptly,  the  High  Court  may  interfere  (e), 
but  it  cannot  grant  prohibition  before  the  matter  has  come  before 
the  county  court  ( / ).  Where  facts  are  in  dispute  (g),  and  the  rules  of 

(r)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68(1).  &ee  Leeds 
District  of  the  Grand  United  Order  of  Oddfdlows  {Trustees)  y.  Mountain  Flower 
Lodge  (1891),  Diprose  and  Grammon,  22  ;  Wilson  v.  Alfred  (1892),  Diprose  and 
Oammon,  23  ;  Copson  v.  Armshy  (1877),  Diprose  and  Gammon,  383. 

[s)  Catt  V.  Wood,  [1908]  2  K.  B.  458,  C.  A. ;  affirmed,  [1910]  A.  0.  404. 
{t)  As  to  the  proper  county  court  to  which  application  should  be  made,  see 
Shea  V.  United  Assurance  Society  of  St.  Patrick  (1867),  L.  E.  3  C.  P.  21. 

(a)  Trustees  who  are  not  members  would  seem  not  to  be  persons  "  aggrieved  " 
by  an  alteration  of  the  rules;  see  Hull  v.  McFarlane  (1857),  2  C.  B.  (n".  s.)  796. 

(&)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (6).  Apart  from 
this  sub-section  the  parties  would  have  to  resort  to  the  High  Court  {Wilkinson  v. 
Jagger  (1887),  20  Q.  B.  D.  423,  per  Wills,  J.) ;  see  R.  v.  Catley  (1887),  19 
Q.  B.  D.  491  (appeal  to  general  committee  of  society  by  member  expelled  by 
branch  committee,  and  no  decision  within  forty  days)  ;  Be  Thomas,  B.  v.  Shrop- 
shire County  Cou7't  Judge  (1887),  3  T.  L.  E.  526  (failure  by  society  to  hold 
meeting  within  forty  days,  as  provided  by  the  rules,  to  adjudicate  upon  a 
claim)  ;  Ex  parte  Wooldridge  (1862),  I  B.  &  S.  844  (reinstatement  of  expelled 
member) ;  Critchloiv  v.  Bellis  (1893),  JDiprose  and  Gammon,  37  (award  improperly 
procured,  and  therefore  void). 

(c)  Be  Boyal  Liver  Friendly  Society  (1887),  35  Oh.  D.  332 ;  Tiplady  v.  Boyal 
Liver  Friendly  Society  (1887),  3  T.  L.  E.  697.  The  High  Court  would  decline  to 
entertain  the  application  for  certiorari,  if  it  were  made  from  improper  reasons, 
e.g.,  for  purposes  of  procrastination  {ibid.)  ;  see  Critchlow  v.  Bellis,  supra,  where 
the  High  Court  refused  to  interfere  in  the  case  of  an  award  alleged  to  be 
improperly  procured.  As  to  proceedings  by  certiorari,  see  title  Ckown  Practice, 
Vol.  X.,  pp.  155  et  seq. 

{d)  Be  Skipton  Lidustrial  Co-operative  Society,  Ltd.  v.  Prince  (1864),  33 
L.  J.  (Q.  B.)  323. 

(e)  Armitage  v.  Walker  (1855),  2  K.  &  J.  211 ;  Be  Gollings  and  Tradesmen's 
Friendly  Society,   Peterborough  (1891),  64  L.  T.  775.    See  Schofield  v.  Vause 
(1886),  36  W.  E.  170,  n.,  C.  A.  (appeal  from  Palatine  Court  to  Court  of  Appeal). 
( /)  Be  Skipton  Industrial  Co-operative  Society,  Ltd.  v.  Prince,  supra, 
{g)  Be  Hogg,  Ex  parte  Parkin  (1898),  14  T.  L.  E.  210  (claim  for  sick  pay)  ; 
Tanner  v.  Surrey  Lodge  Manchester  Unity  Lndependent  Order  of  Oddfellows 
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the  society  or  branch  concerned  provide  for  disputes  being  referred  to  Sect.  3. 

arbitration,  the  county  court  has  no  jurisdiction  in  the  first  instance  (/i).  By  County 

If  that  court  assumes  jurisdiction,  it  is  within  the  discretion  of  the  Court 
High  Court  to  grant  prohibition  (i).    The  county  court  has  no  juris- 
diction  to  enforce  an  award  between  two  societies  (k). 

381.  Where  the  rules  of  a  registered  society  or  branch  direct  Jurisdiction 
that  disputes  shall  be  referred  to  justices,  the  dispute  may,  if  the  consent, 
parties  thereto  consent,  be  determined  by  the  county  court  (I). 

382.  Application  to  the  county  court  where  the  dispute  is  Form  of 
between  a  friendly  society  and  its  members  should  be  made  by  application, 
plaint  and  summons  in  the  ordinary  way,  the  aggrieved  member  - 

being  plaintiff  and  the  society  being  defendant  (m).    Such  an 

application  (n)  is  not  a  reference  to  the  county  court  judge  acting 

as  arbitrator,  and  therefore  his  decision  is  subject  to  appeal  in  the  Appeal. 

ordinary  way  by  motion  to  the  High  Court  (0).    The  county  court  Case  stated. 

may  also,  at  the  request  of  either  party,  state  a  case  for  the  opinion 

of  the  High  Court  (p).    In  the  case  of  a  dispute  as  to  the  right  of  Eight  to 

a  branch  to  secede,  it  is  the  duty  of  the  county  court  judge  to  receive  secede. 

evidence  of  secession  (q). 

(1890),  Diprose  and  Gammon,  252  (reinstatement  of  expelled  member) ;  Tinsley 
V.  Farmers  Qlory  Lodge  of  Oddfellows  (1884),  Diprose  and  Gammon,  252 ; 
Biggie  v.  Rose  Lodge  Manchester  Unity  Lndejoendent  Order  of  Oddfelloius  (1889), 
Diprose  and  Gammon,  300  (claims  of  representatives  of  deceased  expelled 
members  for  funeral  money). 

{h)  'Grimshy  district  of  the  Ancient  Order  of  Foresters  v.  Court  Tarhorough 

(1885)  ,  Diprose  and  Gammon,  325  (claim  by  district  for  levy  from,  lodge); 
compare  Green  v.  Partington  (1895),  Diprose  and  Gammon,  323;  Hutton  v. 
Moore  (1887),  Diprose  and  Gammon,  326  ;  Huddersfield  District  of  the  National 
Independent  Order  of  Oddfellows  v.  Taylor  (1888),  Diprose  and  Gammon,  327. 

{i)  Be  Hogg,  Fx  parte  Parkin  (1898),  14  T.  L.  E.  210 ;  see  Falconer  v.  Travellers*  . 
Best  Lodge,  Manchester  Unity  Independent  Order  of  Oddfellows  (1895),  Diprose 
and  Gammon,  426;  Heath  v.  Loyal  OaJc  Lodge  (Trustees)  Manchester  Unity 
Independent  Order  of  Oddfellows  (1892),  Diprose  and  Gammon,  27,  424; 
Stanehury  v.  Pride  of  Devon  Lodge,  Manchester  Unity  Independent  Order  of 
Oddfellows  (1893),  Diprose  and  Gammon,  237  ;  Booum  v.  Good  Samaritan  Lodge 

(1886)  ,  Diprose  and  Gammon,  109;  Staniforth  v.  Bowleg  {1892),  Diprose  and 
Gammon,  108;  Netherway  v.  Baven  Lodge,  Manchester  Unity  Independent  Order 
of  Oddfellows  (1878),  Diprose  and  Gammon,  387 ;  Straw  v.  Disney  (1889), 
Diprose  and  Gammon,  110  ;  Cahill  v.  Eustace  (1879),  Diprose  and  Gammon,  409  ; 
White  V.  Hussey  (1885),  Diprose  and  Gammon,  415  ;  Stoch  v.  Bevill  (1885), 
Diprose  and  Gammon,  418 ;  Barker  v.  Prudence  of  the  Vale  Lodge,  Manchester 
Unity  Independent  Order  of  Oddfellows  (1891),  Diprose  and  Gammon,  421.  As  to 
when  application  for  prohibition  is  too  late,  see  Be  Denton  v.  Marshall  (1863),  1 
H.  &  C.  654. 

(k)  Loyal  Prince  of  Wales  Lodge,  Grand  United  Order  of  Oddfellows  {Trustees) 
V.  Wrexham  District  {Trustees)  (1885),  Diprose  and  Gammon,  29. 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (5).  Qucere, 
whether  the  county  court  judge  sits  under  such  circumstances  as  arbitrator  or 
judge  ;  see  Wilkinson  v.  Jagger  (1887),  20  Q.  B.  D.  423. 

(m)  Wilkinson  v.  Jagger,  supra;  County  Court  Eules,  190S,  Ord.  41,  r.  2; 
see  title  County  Courts,  Yol.  YIII.,  pp.  460  et  seq. 

(n)  I.e.,  under  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (6). 

(0)  Wilkinson  v.  Jagger,  supra  ;  see  also  title  County  Coiirts,  Yol.  YIII., 
pp.  601,  603,  604,  653. 

(  p)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (7). 

{q)  Wilkinson  v.  Jagger,  supra;  and  as  to  secession,  seep.  post.  As  to 
disputes  between  a  collecting  society  and  its  members  and  the  determination 
thereof  by  the  county  court,  see  p.  178,  ante. 
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Jurisdiction. 


When 

primarj 

tribunal. 

Effect  of 
decision. 


When  rules 
are  silent. 


Members  of 
Territorial  = 
Force. 


Collecting 
societies. 


Sect.  4. — By  Justices  of  the  Peace  {r). 

383.  Where  justices  have  jurisdiction  to  determine  a  dispute 
between  a  member  and  a  society,  and  the  society  is  open  to  country 
members,  the  justices  of  the  locality  in  which  the  member  resides 
may  determine  the  dispute  (s). 

384.  Where  the  rules  of  a  registered  society  or  branch  direct 
that  disputes  shall  be  referred  to  justices,  the  court  of  summary 
jurisdiction  is  the  primary  tribunal  {t),  though,  if  the  parties  consent, 
the  matter  may  be  dealt  with  by  the  county  court  {u).  The  decision 
of  justices,  in  a  case  where  the  rules  of  a  registered  society  direct 
that  disputes  shall  be  determined  by  them,  is  final  and  conclusive 
on  all  parties  without  appeal,  and  cannot  be  removed  into  any  court 
of  law  nor  be  restrained  by  injunction  {v) ;  it  is  enforceable  by  the 
county  court  (a).  Magistrates  have  no  jurisdiction  beyond  the  actual 
complaint  made  (b). 

385.  Where  the  rules  contain  no  direction  as  to  disputes,  or 
where  no  decision  is  made  on  a  dispute  within  forty  days  after 
application  to  the  society  or  branch  for  a  reference  under  its  rules, 
the  member  may  apply  to  a  court  of  summary  jurisdiction  to  hear 
and  determine  the  matter  (c). 

386.  Disputes  between  registered  or  unregistered  friendly 
societies  and  persons  enrolled  or  serving  as  members  of  the  Terri- 
torial Force,  by  reason  of  that  enrolment  or  service,  must  be  decided 
by  a  court  of  summary  jurisdiction  {d), 

387.  Disputes  between  a  collecting  society  and  members,  or 
between  any  person  claiming  through  them  or  under  the  rules, 
may,  notwithstanding  any  contrary  provisions  in  the  rules,  be  settled 
by  a  court  of  summary  jurisdiction  (e). 

(r)  As  to  justices  generally,  see  title  Magisteates. 

(s)  Sharp  v.  Aspinall  (1829),  8  L.  J.  (o.  s.)  (m.  c.)  70.  Compare,  in  the  case 
of  collecting  societies,  Collecting  Societies  and  Industrial  Assurance  Companies 
Act,  1896  (§9  &  60  Yict.  c.  26),  s.  7  ;  and  see  p.  178,  ante. 

(t)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  68  (5).  * 

(u)  Ibid. 

{v)  lUd.,  s.  68  (1);  compare  Callaglian  v.  Dolwin  (1869),  L.  R.  4  C.  P.  288, 
overruling  B.  v.  Zam&arc^e  (1866),  L.  E.  1  Q.  B.  388. 
(a)  See  p.  180,  ante. 

(&)  R.  V.  Sojper  (1825),  5  Dow.  &  Ey.  (k.  B.)669,  where  a  complaint  was  lodged 
to  recover  arrears  of  sick  pay,  and  the  magistrates  ordered  payment  and  that 
complainant  should  remain  a  member  of  the  society. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68  (6).  _  In  the  case 
of  a  society  with  branches  the  forty  days  do  not  begin  to  run  until  application 
has  been  made  in  succession  to  all  the  bodies  entitled  to  determine  the  dispute 
under  the  rules  of  the  society  or  branch,  so,  however,  that  no  rules  shall 
require  a  greater  delay  than  three  months  between  each  successive  deteimina- 
tion  (ibid.);  see  B.  v.  Grant  (1849),  14  Q.  B.  43,  where  the  magistrates  held  that 
the  arbitrators  had  come  to  no  decision  ;  compare  Be  Holt  [Alfred]  (1878), 
4  Q.  B.  D.  29  (decided  on  one  of  the  repealed  Friendly  Societies  Acts). 

(d)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  43  (2).  The  section 
refers  in  terms  to  militiamen,  volunteers,  and  yeomanry,  but  was  made 
applicable  to  the  Territorial  Force  by  Order  in  Council  dated  19th  March,  1908, 
under  the  Territorial  and  Eeserve  Forces  Act,  1907  (7  Edw.  7,  c.  9),  s.  28 ;  see 
p.  150,  ante.  As  to  the  Territorial  Force,  see  J;itle  Eoyal  Forces. 

(e)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
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388.  An  order  of  justices  upon  a  party  requiring  him  to  pay 
money  to  a  person  claiming  it  as  a  member  of  a  friendly  society 
must  find  in  direct  terms  that  the  claimant  was  a  member  of  the 
society,  that  the  sum  claimed  was  due,  and  that  the  person  against 
whom  the  claim  was  made  was  an  officer  of  the  society  (/). 

Applications  to  quash  orders  of  magistrates,  where  such  orders 
exceed  their  jurisdiction,  should  be  made  to  the  High  Court  (^). 

An  indictment  lies  against  the  president  and  stewards  of  a 
friendly  society  for  disobeying  an  order  of  justices  addressed 


them  to  re-admit  a  member,  though  it  is  sworn  that  the 


doing  so  is  not 
committee  (h). 


in  the  president  and  the  stewards, 


power 
but  in 


389.  Where  the  rules  provide  for  the  settlement  of  a  dispute  by 
arbitration,  the  justices  have  no  jurisdiction  while  the  award  of 
the  arbitrators  stands  (i),  that  is  to  say,  until  the  award  is  impeached, 
and  mala  fides  or  some  defect  is  proved  making  it  a  nullity  (k). 
The  justices  also  have  no  jurisdiction  where  the  question  concerns 
the  expulsion  of  a  member  of  an  unregistered  society  {I).  Where 
magistrates  make  an  order  for  payment  of  money  to  a  member, 
though  the  rules  of  the  society  do  not  provide  for  reference  of 
disputes  to  justices,  the  appellant  is  disentitled  to  a  writ  of  certiorari 
to  quash  the  magistrates'  order  if  he  did  not  direct  the  magistrates' 
attention  to  the  rules  at  the  time  the  case  was  heard  (m). 


Sect.  4. 

By  Justices 
of  the  Peace. 

Terms  of 
order. 

Application 
to  High 
Court. 

Enforcing 
order. 


Where 
justices  have 
no  juris- 
diction. 


Sect.  5. — By  Registrar, 

390.  The  parties  to  a  dispute  in  a  registered  society  or  branch 
may  by  consent  (unless  the  rules  of  the  society  or  branch  expressly 
forbid)  refer  the  dispute  to  the  Chief  Eegistrar  {n) .    Such  reference 


Reference  by 
consent  to 
Chief 
Eegistrar. 


(59  &  60  Yict.  c.  26),  s.  7.  This  provision  applies  to  registered  and  unregistered 
societies  {Hid.,  s.  1;  compare  Knowles  v.  Booth  (1883),  32  W.  E.  432;  and  see 
p.  178,  ante). 

(/)  Day  V.  King  (1836),  5  L.  J.  (m.  c.)  130  ;  see  also  Parker  v.  Boughey 
(1862),  31  L.  J.  (m.  c.)  272  ;  Hammond  v.  Beiidyshe  (1849),  13  Q.  B.  869. 

[g)  See  R.  {Duane)Y.  Dublin  Justices  (1891),  28  L.  E.  Ir.  516;"  Be  Holt  {Alfred) 
(1878),  4  Q.  B.  D.  29;  Callaghan  v.  Dolwin  (1869),  L.  E.  4  C.  P.  288;  Be 
Gollings  and  Tradesmen's  Friendly  Society,  Peterhorough  (1891),  64  L.  T.  775; 
B.  {M'Aneny)  v.  Tyrone  County  Court  Judge  (1910),  44  I.  L.  T.  147. 

{h)  B.  V.  Wade  (1831),  9  L.  J.  (o.  s.)  (m.  c.)  113;  see  B.  v.  6^*7^es  (1828), 
8  B.  &  0.  439.  By  stat.  (1809)  49  Geo.  3,  c.  125,  s.  4  (repealed),  it 
■was  expressly  enacted  that  all  orders  of  justices  made  on  the  complaint  of 
individual  members  should  be  made  on  the  presidents  or  other  principal  officers, 
and  should  bind  them  and  the  societies. 

{i)  Bache  v.  Billingham,  [1894]  1  Q.  B.  107,  0.  A.  ;  Ex  parte  Long  (1854), 
3  W.  E.  18.  .  ' 

{k)  Ex  parte  Long,  supra.  '''  '^'^ 

(?)  Fowler  y.  Boyal  Liver  Friendly  Society  (1897),  102  L.  T.  Jo.'  394.  Jurisdic- 
tion as  to  registered  societies  was  granted  by  Friendly  Societies  Act,  1908 
(8  Edw.  7,  c.  32),  s.  6;  see  p.  177,  ante. 

(m)  As  to  the  effect  of  a  decision  by  justices  beyond  their  jurisdiction,  see 
Be  West  London  Philanthropic  Burial  Society,  Cordery  v.  Greaves  (1869),  20  L.  T. 
972. 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68  (2).  Every 
refei-ence  of  a  dispute  to  the  Chief  Eegistrar  must  be  vsrritten  in  duplicate  on 
foolscap  paper  in  Form  M  (Treasury  Jgegulations,  1897  (26)).  Upon  receipt  of 


trar. 

Powers  of 
registrar. 
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Sect.  5.      fg  a  submission  to  arbitration  within  the  meaning  of  the  Arbitration 
By  Regis-    Act,  1889  (o). 

391.  The  registrar  to  whom  a  dispute  is  referred  must,  with  the 
consent  of  the  Treasury,  either  by  himself  or  by  any  other  registrar, 
hear  and  determine  the  dispute  (j?).  He  may  (1)  order  the  expenses 
of  determining  the  dispute  to  be  paid  either  out  of  the  funds  of  the 
society  or  branch,  or  by  such  parties  to  the  dispute  as  he  may 
think  fit  (q)  ;  (2)  administer  oaths  and  require  the  attendance  of  all 
parties  concerned,  and  of  witnesses,  and  the  production  of  all  books 
and  documents  relating  to  the  matter  in  question  (r) ;  (3)  grant 
discovery  or  inspection  of  documents  (s) ;  and  (4),  at  the  request  of 
either  party,  state  a  case  for  the  opinion  of  the  High  Court  (t). 

His  order  has  the  same  effect,  and  is  enforceable  in  like  manner, 
as  a  decision  made  as  directed  by  the  rules  of  a  society  ar 
branch 
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Proceedings. 

Sect.  1. — 0 fences  and  Penalties. 
Sub-Sect.   1. — Statutory  0 fences  and  Penalties. 

392.  It  is  an  offence  if  a  registered  society  or  branch,  or  an  officer 
or  member — 

Offences.  (1)  Fails  to  give  any  notice,  send  any  return  or  document,  do  or 

allow  to  be  done  anything  required  by  the  Act  to  be  given,  sent, 
done  or  allowed  to  be  done ; 

(2)  Wilfully  neglects  or  refuses  to  do  any  act  or  furnish  any 
information  required  for  the  purposes  of  the  Act  by  the  registrar 
or  any  authorised  person,  or  does  anything  forbidden  by  the  Act;  or 


the  reference  the  Registrar  transmits  one  copy  to  the  Treasury  for  their  consent 
(Treasury  Regulations,  1897  (27) ).  As  to  arbitrations  by  the  Registrar  in  the 
case  of  disputes  between  depositors  and  trustee  savings  banks,  see  title  Bankers 
AND  Banking,  Vol.  I.,  p.  578. 

(o)  52  &  53  Vict.  c.  49;  see  note  (wi),  p.' 179,  ante;  and  title  Arbitration, 
Vol.  I. ,  pp.  437  et  seq. 

(p)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68  (3). 

(?)  I  hid. 

(r)  I  hid.,  s.  68  (4).  Every  notice  of  hearing  by  the  Registrar  and  every 
requisition  for  the  attendance  of  parties  and  witnesses,  and  the  production  of 
books  and  documents,  must  be  in  Form  N  (Treasury  Regulations,  1897  (28)). 
"Where  it  is  necessary  to  enforce  the  attendance  of  a  particular  witness  or  the 
production  of  a  particular  document,  notice  must  be  in  Form  0  {ih'd.  (29) ).  A 
refusal  to  attend  or  produce  documents  is  an  offence  punishable  by  fine  of  £5 
(Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25,  ss.  84  (e),  89). 

(s)  Ihid.,  s.  68  (7).  As  to  form  of  order  for  discovery,  see  Treasury  Regula- 
tions, 1897,  (30),  Form  P. 

(<)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  68  (7). 

{u}  Ihid.,  8.  68  (3)  ;  and  see  pp.  178,  179,  180,  ante.  The  determination  and 
order  of  the  Registrar  must  be  in  Form  S,  or  as  near  thereto  as  the  circumstances 
of  the  case  may  in  his  judgment  allow  (Treasury  Regulations,  1897  (32)). 
The  fee  for  the  determination  of  a  registrar  is  £1,  and  £1  for  every  adjournment 
ihid.  (70)). 
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(3)  Makes  a  return  or  gives  information  in  any  respect  false  or  Sect.  i. 
insufficient  (v).  Ofiences 

It.  is  also  an  offence  if  an  officer  or  member  of  a  body  which,  and_ 
having  been  a  branch  of  a  society,  has  wholly  seceded  or  been  Penalties, 
expelled  from  that  society  and  thereafter  uses  the  society's  name,  improper  use 
or  any  other  name  implying  that  the  body  is  still  a  branch  of  of  name, 
the  society,  or  the  number  by  which  that  body  was  designated  as  a 
branch  (a). 

393.  It  is  an  offence  for  a  registered  or  unregistered  society  or  Payment  of 
branch  to  pay  money  on  the  death  of  a  child  under  ten  years  of 

age  otherwise  than  in  accordance  with  the  Act  of  1896  (b).  ^i^^i^^  ^ 
Similarly  a  parent,  or  personal  representative  of  a  parent,  claim- 
ing money  on  the  death  of  a  child  commits  an  offence  if  he — 

(1)  Produces  a  certificate  of  the  death  otherwise  than  in  accord- 
ance with  the  provisions  of  the  Act ; 

(2)  Produces  a  false  certificate  or  one  fraudulently  obtained  ;  or 

(3)  In  any  way  attempts  to  defeat  the  provisions  of  the  Act  with 
respect  to  payments  upon  the  death  of  children  (c). 

394.  If  any  registered  society  or  branch  is  guilty  of  an  offence,  Liability  to 
every  officer  of  the  society  or  branch  bound  by  the  rules  thereof  to  penalties, 
fulfil  any  duty  whereof  the  offence  is  a  breach,  or  if  there  is  no  such 

officer,  then  every  member  of  the  committee,  unless  that  member  is 
proved  to  have  been  ignorant  of  or  to  have  attempted  to  prevent  the 
commission  of  the  offence,  is  liable  to  the  same  penalty  as  if  he  had 
committed  the  offence  (cl). 

Every  default  constituting  an  offence,  if  continued,  constitutes  a 
new  offence  in  every  week  (e). 

395.  Any  officer  or  person  who  aids  or  abets  in  the  amalgamation  Amaigama- 
or  transfer  of  engagements  or  in  the  dissolution  of  a  friendly  society,  ^^^gQ^^i-^^^ 
otherwise  than  as  provided,  is  liable  on  summary  conviction  to  a  fine 

of  not  more  than  £5,  or  to  imprisonment  with  hard  labour  for  a 
term  not  exceeding  three  months  (/). 

(v)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  84  (a),  (b),  (c). 
Penalty — fine  of  not  more  than  £5  for  all  offences  enumerated  in  ss.  84,  89. 
For  cases  of  failure  to  make  annual  returns,  see  Friendly  Societies  [Registrar)  y . 
United  Foresters  Club  (1884),  Diprose  and  Gammon,  12 ;  Friendly  Societies 
{Registrar)^.  Rational  Sick  and  Burial  Association {18S4i),  Diprose  and  Gammon, 
13  ;  Imperial  Order  of  Oddfelloivs  v.  Barlow  (1884),  Diprose  and  Gammon,  15  ; 
Tomkins  v.  Kilgour  (1879),  Diprose  and  Gammon,  262 ;  of  withholding  property, 
Taysum  y.  Tayloe  (1879),  Diprose  and  Gammon,  262.  See  also,  as  to  ofiPences  in 
connection  with  proceedings  on  inspection  of  affairs  and  on  reference  of 
dispute  to  registrar,  notes  {h)  and  (/),  p.  175,  and  note  (r),  p.  184,  ante. 

(a)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  84  (d). 

(&)  Ihid.,  s.  84  (f);  see  p.  156,  ante. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  84  (g). 

(d)  Ihid.,  s.  85 ;  see  Booth  y.  Weightman  (1904),  20  T.  L.  E.  651. 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  86;  see  Harpin  v. 
Syhes  (1885),  49  J.  P.  148. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  90;  see  Blsoilid., 
s.  89.  Presumably  this  rule  refers  only  to  registered  societies,  although  s.  90, 
Hid.,  omits^the  word  "registered"  before  "friendly  society"  ;  and,  apparently, 
the  provision  does  not  apply  to  a  winding  up  by  the  court.  As  to  amalgama- 
tion, transfer  of  engagements  and  dissolution,  see  pp.  192  et  seq.,  post. 
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Penalties. 

False 

statements. 


Criminal 
proceedings. 


396.  It  is  a  misdemeanour,  punishable  by  fine  or  imprisonment, 
or  both,  to  give,  with  intent  to  mislead  or  defraud,  to  any  person — 

(1)  A  copy  of  any  rules,  laws,  regulations,  or  other  documents, 
other  than  the  rules  of  a  registered  society  or  branch,  on  the 
pretence  that  fchey  are  the  existing  rules,  or  that  there  are  no  other 
rules,  of  that  society  or  branch  {g)  ;  or 

(2)  A  copy  of  any  rules  on  the  pretence  that  they  are  the  rules 
of  a  registered  society  or  branch  when  in  fact  the  society  or  branch 
is  not  registered  {li). 

It  is  also  a  misdemeanour  for  any  person  knowingly  to  make  a 
false  or  fraudulent  statement  in  any  statutory  declaration  required 
by  the  Act  of  1896  (i), 

397.  Any  person,  including  an  officer  {k),  an  officer's  private 
clerk  (I),  or  a  member  (?7i),  who  by  false  representation  or  imposition 
obtains  possession  of  any  real  or  personal  property,  including  books 
or  papers  in),  belonging  to  a  registered  society  or  branch,  or  having 
the  same  in  his  possession  dishonestly  (o)  withholds  or  misapplies 
the  same,  or  dishonestly  (o)  and  wilfully  applies  any  part  thereof  to 
purposes  other  than  those  expressed  or  directed  in  the  rules  and 
authorised  by  the  Act  of  1896,  is  liable  on  summary  conviction  to 
a  fine  not  exceeding  iG20  and  costs,  and  to  be  ordered  to  deliver 
up  all  such  property,  or  to  repay  the  amount  of  money  applied 
improperly  In  default  of  such  delivery  or  repayment  or  of 
payment  of  such  fine  and  costs,  he  may  be  imprisoned  with  or 
without  hard  labour  for  any  time  not  exceeding  three  months  {q). 

A  prima  facie  case  for  granting  a  summons  is  made  out  (r)  if  a 
deficiency,  not  fairly  attributable  to  waste  or  depreciation,  exists  in 


(g)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (1) ;  see  further, 
as  to  proceedings  under  this  section,  p.  188,  post. 

(h)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (1). 
{i)  Ibid.,  s.  87  (2). 

(k)  See  E.  v.  Beniiett  (1894),  10  E.  456. 

(l)  See  Be  Mutual  Aid  Permanent  Benefit  Building  Society,  Ex  parte  James 
(1883),  48  J.  P.  54.  An  officer  is  liable  for  misappropriation  by  his  private 
clerk  {ibid.). 

(m)  Be  Briton  Friendly  Society  (1852),  1  W.  E.  50. 

[n)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  106 ;  B.  v.  Benbow 
(1891),  Diprose  and  Gammon,  1  (embezzlement  by  secretary);  B.  v.  Bichards 

(1882)  ,  Diprose  and  Gammon,  258  (fraud  by  secretary). 

(o)  See  Scott  v.  Wilson  (1893),  9  T.  L.  E.  492 ;  Barrett  v.  Markham  (1872), 
L.  E.  7  0.  P.  405  ;  Morning  Star  Lodge,  Manchester  Unity  Independent  Order  of 
Oddfellows  {Leeds  District)  v.  Hewitt  (1892),  Diprose  and  Gammon,  261 ;  B.  v. 
Watson  (1884),  Diprose  and  Gammon,  536;  B.  v.  Bhodes  (1893),  Diprose  and 
Gammon,  344 ;  B.  v.  Bland  (1886),  Diprose  and  Gammon,  528 ;  B.  v.  Jelf  (1888), 
Diprose  and  Gammon,  529.  As  to  "  withholding  "  being  a  continuing  offence, 
see  Summary  Jurisdiction  Act,  1848  (11  &  12  Yict.  c.  43),  s.  11,  and  Mayer  v. 
Harding  (1867),  17  L.  T.  140. 

(p)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (3) ;  B.  v.  Bobson 

(1883)  ,  Diprose  and  Gammon,  259  ;  see  B.  v.  Stafford  Justices,  Ex  parte  Foster 
(1894),  97  L.  T.  123. 

{q)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (3). 

(r)  Under  the  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (3)  ; 
see  further,  as  to  proceedings,  p.  188,  post.  The  section  is  not  intended  as  a 
civil  remedy  (see  Eeport  of  Chief  Eegistrar,  1906,  p.  9;  Madden  v.  Bhodes, 
[1906]  1  K.  B.  534,  following  Barrett  Y.  Markham,  supra  j  and  compare  R.  v. 
Truscott  (1899),  81  L.  T.  188. 
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property  entrusted  to  an  officer  of  a  friendly  society  for  which  he 
is  accountable  (s).  This  rule  is  not,  however,  applicable  in  the  case 
of  a  person  innocently  receiving  money  from  an  officer  who  is  at 
the  time  indebted  to  the  society  (it),  or  where  a  treasurer  of  an 
unregistered  association,  which  subsequently  becomes  registered,  is 
not  party  to  the  registration  and  declines  to  deliver  up  papers  and 
moneys  in  his  hands  belonging  to  the  unregistered  association  (u). 

If  on  a  charge  of  withholding  or  misapplying  property  there  is 
no  proof  of  fraudulent  intent,  an  order  may  be  made  for  delivery 
of  the  property  or  repayment  of  moneys  improperly  applied,  with 
costs,  but  the  person  charged  is  not  liable  to  conviction  (a).  An 
order  of  this  kind  is  enforceable  as  an  order  for  the  payment  of 
a  civil  debt,  recoverable  summarily  before  a  court  of  summary 
jurisdiction  (h). 

398.  Any  person  who  wilfully  makes,  orders,  or  allows  to  be 
made,  any  entry,  erasure  in,  or  omission  from  a  balance  sheet  of  a 
registered  society  or  branch,  or  a  return  or  document  required  to 
be  sent,  produced,  or  delivered,  for  the  purposes  of  the  Act  of  1896, 
with  intent  to  falsify  the  same,  or  to  evade  any  of  the  provisions  of  the 
Act,  is  liable  on  summary  conviction  to  a  fine  not  exceeding  ^050  (c). 

In  the  case  of  collecting  societies  any  person  falsifying  a- contri- 
bution or  collecting  book  is  liable  to  a  fine  up  to  i50,  which  is 
recoverable  at  the  suit  of  the  Chief  Eegistrar  or  any  assistant 
registrar  or  of  any  person  aggrieved  (c?). 

399.  To  violate  an  Act  of  Parliament  although  there  is  no  specific 
penalty  annexed  to  that  violation  is  a  misdemeanour  (e). 

Sub-Sect.  2. — Summary  Procedure  under  Statute, 

400.  Offences  and  fines  under  the  Act  of  1896  may  in  England 
be  prosecuted  and  recovered  summarily  (/) — (1)  at  the  place  where 
the  offence  was  committed ;  (2)  in  the  case  of  a  prosecution  against 
a  registered  society,  branch,  or  officer  thereof,  at  the  place  where 
the  office  of  the  society  or  branch  is  situated ;  or  (3)  in  the  case 
of  a  prosecution  against  a  person  other  than  a  registered  society, 
or  branch  or  officer  thereof,  at  the  place  where  the  person  is  resi- 
dent at  the  time  of  the  institution  of  the  prosecution  (g). 

(s)  R.  V.  Bennett  (1894),  10  E.  456. 

{t)  Ex  parte  O'Donnell  (1865),  L.  E.  1  Q.  B.  274. 

[u)  Patrick  v.  Gilbert  (1870),  18  W.  E.  315.  But  compare  Ex  parte  Gordon 
(1851),  lb  J.  P.  767,  where  a  treasurer  of  a  society  which  divided,  and  of  which 
one  division  was  registered,  was  convicted  of  withholding  from  the  registered 
portion  moneys  originally  belonging  to  the  entire  society. 

(a)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  9.  See  R.  v.  Pedlar  (1887), 
Diprose  and  Gammon,  147  (absence  of  fraud) ;  R.  v.  Truscott  (1899),  81  L.  T,  188. 

(&).  Hid.   As  to  such  courts,  see  title  Magistrates. 

(c)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  88. 

(d)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Yict.  c.  26),  s.  15.    As  to  procedure,  see  p.  188,  post. 

(e)  Re  London  and  Eastern  Banking  Corporation,  Longworfh's  Executors'  Case 
(1859),  1  De  G-.  F.  &  J.  17,  per  Lord  Campbell,  L.C,  at  p.  31.  As  to  mis- 
demeanours generally,  see  title  Criminal  Law  and  Procedure,  Vol.  IX.,  p.  246. 

(/)_  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  92.    As  to  summary 
jurisdiction  generally,  see  title  Magistrates. 
[g)  Ibid. 
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401.  Fines  imposed  by  the  Act  of  1896,  or  any  regulations  there- 
under, or  by  the  rules  of  a  registered  society  or  branch,  are  recover- 
able in  a  court  of  summary  jurisdiction  at  the  suit  of  the  registrar 
or  of  any  person  aggrieved  (/i).  Similarly,  costs  or  expenses  ordered 
by  the  registrar  to  be  paid  by  any  person  under  the  Act  of  1896  are 
recoverable  summarily  as  a  civil  debt  (i), 

402.  Criminal  proceedings  (k)  may  be  taken — (1)  in  the  case  of 
a  registered  society,  by  the  society  or  any  member  authorised  by 
the  society,  or  the  trustees  or  committee ;  (2)  in  the  case  of  a 
registered  branch,  by  the  branch  or  any  member  authorised  by 
the  branch,  or  the  trustees  or  committee,  or  the  central  body  of 
the  society  or  any  member  of  the  society  or  branch  authorised  by 
the  central  body ;  and  (3)  in  any  case,  by  the  Chief  Registrar  or  any 
assistant  registrar  authorised  by  him,  or  by  any  member  of  the 
society  or  branch  authorised  by  the  Central  Office  (I).  A  conviction 
will  be  set  aside  as  ultra  vires  if  the  complaint  was  made  by  officers 
of  a  society  who  were  not  officers  appointed  for  the  purpose  (m). 

403.  An  appeal  lies  to  quarter  sessions  from  any  order  or 
conviction  made  by  a  court  of  summary  jurisdiction  under  the 
Act  of.  1896  (72). 

404.  The  provisions  of  the  Act  of  1896  (o),  with  respect  to 
offences  under  that  Act,  and  the  procedure  relating  thereto,  apply 
in  the  case  of  offences  under  the  Collecting  Societies  and  Industrial 
Assurance  Companies  Act,  1896  (^).  So  applied,  they  extend  to 
unregistered  collecting  societies  as  if  they  were  registered 
societies. 


Remedy  by 
action. 


Sub-Sect.  3. — Proceedings  under  General  Law  against  Officers. 
405.  Criminal  proceedings  taken  under  the  Act  of  1896  {q)  do 
not  take  away  the  common  law  remedy  by  action  against  an  officer 
for  money  had  and  received  (?•) ;  but  an  order  for  repayment,  followed 
by  imprisonment  in  default,  is  a  bar  to  an  action  brought  by  a 
society  for  recovery  of  the  same  moneys  (s). 


as  to  meaning  of 
465,  475,  0.  A. 


{h)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  91  ; 
"  person  aggrieved,"  see  Robinson  v.  Currey  (1881),  7  Q.  B.  D. 

{i)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  10. 

[k)  I.e.,  proceedings  under  the  Friendly  Societies  Act,  1896  (59  &  60  Vict, 
c.  25),  s.  87 ;  see  p.  186,  ante. 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  87  (4).  For  forms  of 
application  for  authority  of  registry  office  to  prosecute,  and  of  statutory 
declaration  in  support  thereof,  see  Encyclopaedia  of  Forms  and  Precedents, 
Vol.  VI.,  p.  95. 

(m)  Ex  parte  Gordon  (1851),  15  J.  P.  767. 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  93  (1).  As  to  quarter 
eessions  generally,  see  title  Magistbates. 

(o)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  ss.  84—94. 

{p)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  s.  14  (2). 

(a)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  87  ;  see  p.  186,  ante. 

(r)  Sinden  v.  Banks  (1861),  3  E.  &  E.  623;  Sharp  v.  Warren  (1818),  6  Price, 
131. 

(s)  Vernon  Y.  Watson,  [1891]  2  Q.  B.  288,  C.  A.,  per  Lord  Halsbuey,  L.C., 
at  p.  290;  Knight  v.  Whitmore  {1885),  53  L.  T.  233.  v 
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The  provisions  of  the  Act  of  1896  (t)  do  not  prevent  any  person 
from  being  proceeded  against  by  indictment,  if  a  conviction  has 
not  previously  been  obtained  against  him  for  the  same  offence  under 
that  Act  (a).  Proceedings  by  indictment  against  an  officer  for 
misappropriation  are  not  superseded  by  the  statutory  remedy  pro- 
vided to  enforce  a  civil  debt  (b). 

406.  A  secretary  of  a  friendly  society  may  be  convicted  of  embezzle- 
ment if  he  appropriates  to  his  own  use  moneys  paid  in  by  members 
and  omits  to  enter  them  as  received  in  the  society's  books  (c), 
whether  he  is  a  paid  or  unpaid  servant  of  the  society,  and  whether 
he  is  a  member  of  it  or  not  (d).  So,  too,  a  secretary  may  be  con- 
victed of  obtaining  money  Iby  false  pretences  if  he  falsely  repre- 
sents to  a  member  that  he  owes  the  society  a  larger  sum  than  is 
the  fact  and  obtains  it  (e).  A  charge  of  embezzlement  against  a 
secretary  of  a  registered  friendly  society  is  dismissed  if  no  proof  of 
registration  is  produced  at  the  trial  (/). 

A  treasurer  of  a  friendly  society  is  not  a  clerk  or  servant  of  the 
trustees,  so  as  to  enable  him  to  be  convicted  of  embezzlement  (g). 
A  treasurer  of  an  unregistered  society  may  be  convicted  of  forgery 
if  he  appropriates  moneys  belonging  to  the  society  by  means  of  a 
fictitious  banker's  pass-book  (li). 

A  clerk  of  a  friendly  society,  fraudulently  withholding  rents 
collected  in  the  course  of  his  duty  as  clerk,  may  be  convicted  of 
embezzlement,  and  it  is  no  defence  that  the  business  of  the  society 
has  not  been  conducted  according  to  the  statute  (i) ;  but  a  member 
of  a  society  employed,  with  others,  without  remuneration,  to  sell 
<jertain  excursion  tickets  on  behalf  of  the  society,  and  to  pay  over 
moneys  received  to  a  person  appointed,  is  a  joint  owner  of  the 
moneys,  and  is  not  liable  to  be  indicted  as  a  clerk  or  servant  for 
embezzlement  (k). 

If  moneys  belonging  to  a  society  are  misappropriated  by  a  trustee 
he  cannot  be  convicted  on  the  charge  of  stealing  moneys  belonging 
to  the  treasurer  (I). 

[t)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25). 
(a)  lUd.,  s.  87  (5). 

(h)  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  35  ;  B.  v.  Stafford 
Justices,  Ex  parte  Foster  (1894),  97  L.  T.  Jo.  123. 

[c)  R.  V.  Froud  (1861),  Le.  &  Ca.  97;  see  R.  v.  Smith  (1894),  Diprose 
and_ Gammon,  244  (police  court) ;  R.  v.  Cox  (1884),  Diprose  and  Gammon,  246 
(police  court) ;  R.  v.  Oreenhalgh  (1884),  Diprose  and  Gammon,  247  (police 
«ourt) ;  R.  v.  Brown  (1876),  Diprose  and  Gammon,  240  (police  court). 

{d)  R.  V.  MurpJnj  (1850),  4  Cox,  0.  0.  101,  C.  0.  E.  ;  see  R.  v.  Hall  (1836), 

1  Mood.  C.  C.  474;  and  compare  R.  v.  Diprose  (1868),  19  L.  T.  292,  0.  0.  K. 

(e)  R.  V.  Woolley  (1850),  1  Den.  559,  C.  C.  E. ;  see  R.  v.  Welman  (1853), 
Dears.  0.  0.  188.  As  to  member  obtaining  money  by  false  pretences,  see 
R.  V.  Dent  (1843),  1  Car.  &  Kir.  249 ;  R.  v.  Taylor  (1901),  49  W.  E.  671,  0.  C.  E. 

(/)  R.  V.  Keiu  (1885),  Diprose  and  Gammon,  p.  242,  coram  Pollock,  B. 

{g)  R.  V.  Tyree  (1869),  L.  E.  1  C.  0.  E.  177. 

[h)  R.  V.  Smith  (1862),  31  L.  J.  (m.  c.)  154,  C.  C.  E.  ;  R.  v.  Harris  (1842),  2 
Mood.  C.  C.  267.  V       ;       '  V  ^ 

(0  R.  V.  Miller  (1842),  2  Mood.  C.  C.  249 ;  R.  v,  Bedford  (1869),  34  J.  P.  117, 
C,  C.  E. 

{k)  R.  V.  Bren  (1863),  33  L.  J.  (m.  c.)  59,  C.  C.  E. 

(I)  R.  V.  Loose  (1860),  2  L.  T.  254,  C.  C.  E. ;  contra,  R.  v.  Cain  (1841), 

2  Mood.  C.  C.  204. 
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Friendly  Societies. 


407.  An  unregistered  society,  even  if  some  of  its  rules  are  in 
restraint  of  trade,  can  prefer  indictments  against  its  servants  or 
officers  for  embezzlement  (m) ;  but,  as  such  a  society  has  no  legal 
existence  as  a  company,  association,  or  co-partnership,  the  property 
must  be  laid  in  individuals  as  beneficial  owners  (n). 

An  action  by  an  unregistered  friendly  society  against  the  treasurer 
to  recover  moneys  of  the  society  in  his  hands  is  maintainable  on  two 
grounds,  namely — (1)  that,  assuming  the  society  to  be  an  illegal 
association,  the  action  is  merely  for  the  purpose  of  recovering  the 
money  of  the  subscribers,  and  is  not  in  furtherance  of  the  objects 
of  the  society  (o),  and  (2)  that  the  society  comes  within  the 
exception  contemplated  by  the  Companies  (Consolidation)  Act, 
1908  (p),  of  a  society  formed  in  pursuance  of  another  Act  of 
Parliament,  namely,  the  Act  of  1896,  which  contemplates  the 
existence  of  unregistered  friendly  societies  (q). 

408.  If  any  arrangement  is  made  with  a  defaulting  officer,  care 
should  be  taken  to  avoid  anything  which  might  be  an  agreement  to 
stifle  a  prosecution.  Such  an  agreement,  whether  express  (r)  or 
implied  (s),  is  void,  but  moneys  paid  under  it,  if  due  to  the  society, 
are  not  recoverable  (t). 

Sect.  2. — Legal  Proceedings  hy  and  against  Societies, 

409.  The  trustees  of  a  registered  society  {u)  or  branch,  or  officers 
authorised  by  its  rules  {v),  may  bring  or  defend  actions  or  legal 
proceedings  with  respect  to  any  property,  right,  or  claim  of  the 
society  or  branch,  and  may  sue  or  be  sued  in  their  proper  names 
without  other  description  than  the  title  of  their  office  {a). 

A  registered  friendly  society,  if  sued  in  the  society's  name  (5),  may 
appear  either  in  that  name,  with  the  addition  of  the  words  "  regis- 
tered under  the  Friendly  Societies  Act,  1896,"  or  by  the  trustees  or 
other  officers  appointed  to  sue  or  be  sued  on  its  behalf  (c). 

(w)  R.  V.  Stainer  (1870),  39  L.  J.  (m.  c.)  54,  0.  C.  E. 

(n)  R.  V.  Tankard,  [1894]  1  Q.  B.  548,  C.  C.  E.  ;  but  compare  Marrs  v. 
Thompson  (1902),  86  L.  T.  759  (action  against  treasurer  of  unregistered  society 
to  recover  moneys).    As  to  the  status  of  unregistered  societies,  see  p.  127,  ante, 

(o)  Marrs  Y.  TJiomjyson,  supra,  per  luord  AJjYUIlsto'N^,  C.J.,  and  Daeling,  J. 

(p)  8  Edw.  7,  c.  69,  s.  1 ;  repealing  and  re-enacting  Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  4.    See  title  Companies,  Vol.  Y.,  p.  765. 

(q)  Marrs  v.  Thompson,  supra,  per  Channell,  J. 

(r)  Andrews  Y.  Southiuart  {18So),  Diprose  and  Gammon,  73  (Cave,  J.);  see 
Ward  V.  Lloyd  (1843),  6  Man.  &  G.  785;  Floiuer  v.  Sadler  (1882),  10  Q.  B.  D. 
572,  C.  A. ;  McCIatchie  v.  Haslam  (1891),  17  Cox,  C.  C.  402,  C.  A. 

(s)  See  Jones  v.  Merionethshire  Permanent  Rene/it  Ruilding  Society,  [1892] 
1  Ch.  173,  C.  A. 

{t)  Andreivs  v.  Southwart,  supra. 

{u)  As  to  proceedings  by  unregistered  societies,  see  note  {n),  supra,  and  titles 
Practice  and  Procedure  ;  Trade  and  Trade  Unions. 

{v)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  9  (2)  ;  it  will  be 
observed  that  this  provision  does  not  render  any  consent  from  the  society 
necessary. 

(a)  Ihid.,  s.  94  (1).  As  to  parties  to  proceedings  generally,  see  title  Practice 
AND  Procedure. 

{}))  See,  e.g.,  Tajf  Vale  Railway  y.  Amalgamated  Society  of  Railway  Servants^ 
[1901]  A.  C.  426. 

(c)  E.  S.  C,  Ord.  12,  r.  8,  notes ;  Yearly  Practice  of  the  Supreme  Court,. 
1911,  p.  88. 
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410.  In  legal  proceedings  brought  under  the  Act  of  1896 
by  a  member  or  person  claiming  through  a  member,  a  registered 
society  or  branch  may  also  be  sued  in  the  name,  as  defendant, 
of  any  officer  or  person  who  receives  contributions  or  issues 
policies  on  behalf  of  the  society  or  branch  within  the  jurisdic- 
tion of  the  court  in  which  the  legal  proceeding  is  brought,  with 
the  addition  of  the  words  on  behalf  of  the  society  or  branch," 
naming  the  same  {d). 

An  officer  sued  on  behalf  of  the  society  is  not  personally  liable  {e). 

The  death,  resignation,  or  removal  from  office  of  an  officer  of  a 
friendly  society,  or  any  act  of  such  officer  after  the  commencement 
of  proceedings,  does  not  cause  the  abatement  or  discontinuance  of 
such  proceedings  (/). 

411.  Where  proceedings  are  taken  against  an  officer  or  other 
person  sued  on  behalf  of  a  registered  society  or  branch,  the  officer  or 
other  person  may  be  personally  served  {g).  In  such  proceedings  Qi), 
and  also  in  proceedings  taken  against  a  society  or  branch  for  the 
recovery  of  any  fine  under  the  Act  of  1896,  service  may  be  effected 
by  leaving  a  true  copy  of  the  summons  or  other  process  at  the 
registered  office  of  the  society  or  branch,  or  at  any  place  of  busi- 
ness of  the  society  or  branch  within  the  jurisdiction  of  the  court  in 
which  the  proceeding  is  brought,  or  if  that  office  or  place  of  business 
is  closed,  by  posting  the  copy  on  the  outer  door  thereof  (i). 

Where  the  service  is  not  personal  and  when  service  is  made  by 
leaving  a  true  copy  of  the  summons  or  other  process  at  the  regis- 
tered office  of  the  society  or  branch,  a  copy  must  be  sent  in  a 
registered  letter  addressed  to  the  committee  at  the  registered  office 
of  the  society  or  branch,  and  posted  at  least  six  days  before  any 
further  step  is  taken  on  the  proceeding  (/c). 

412.  Proceedings  may  be  brought  against  a  trustee  of  a  society 
or  branch  by  the  other  trustees  or  trustee  {I). 

The  Attorney-General  is  not  a  necessary  party  where  the  pro- 
ceedings concern  a  non-charitable  friendly  society  {m). 

In  an  action  by  a  treasurer  of  a  friendly  society  on  a  promissory 
note  it  is  sufficient  to  show  that  the  rules  were  filed  before  default 
was  made  (n). 
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[d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  94  (2);  Bolerts  v. 
Page  (1876),  1  Q.  B.  D.  476. 

(e)  Wormwell  v.  Hailstone  (1830),  6  Bing.  668  ;  Hm  'rison  v.  Timmins  (1838), 
4  M.  &  W.  510  ;  Alexander  v.  Worman  (1860),  6  H.  &  N.  100 ;  Bihhy  v.  Imjperial 
Lodge  of  Druids  {Secretary)  (1892),  Diprose  and  Gammon,  177. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  94  (3^. 
{g)  Ibid.,  s.  94  (4). 
[h)  Ibid. 

i)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  11. 
k)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  94  (5). 
{I)  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  11. 
(m)  See  Anon.  (1745),  3  Atk.  277  ;  and  title  Charities,  Yol.  lY.,  pp.  325,  326. 
(n)  Margett  v.  Parkes  (1844),  1  Dow.  &  L.  582. 
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Friendly  Societies. 


Part  XiV. — Amalgamation,  Transfer, 
Conversion,  and  Secession. 

Sect.  1. — Amalgamation  and  Transfer, 

413.  Two  or  more  registered  societies  may  by  special  resolution  (a) 
unite  and  become  one  society,  with  or  without  any  dissolution  or 
division  of  funds  (5). 

414.  A  registered  society  may  by  special  resolution  (c)  transfer 
its  engagements  to  any  other  registered  society  undertaking  to  fulfil 
such  engagements  (d), 

415.  In  the  case  of  a  registered  friendly  society,  a  special 
resolution  for  an  amalgamation  or  transfer  of  engagements  is  not 
valid  without  (1)  the  assent  of  five-sixths  in  value  of  the  members, 
given  either  at  the  meetings  at  which  the  resolution  is  passed  and 
confirmed,  or  at  one  of  them,  or  in  writing  (e)  (the  value  of  members 
being  ascertained  by  giving  one  vote  to  every  member,  and  an 
additional  vote  for  every  five  years  of  membership,  but  to  no  one 
member  more  than  five  votes  in  all)  (  f)  ;  and  (2)  the  written  consent 
of  every  person  receiving  or  entitled  to  any  benefit  from  the  funds 
of  the  society,  unless  his  claim  is  first  satisfied  or  provided  for  (g). 

Power  to  On  the  application  (h)  of  the  trustees  or  committee  of  a  society, 

dispense  with  and  Upon  notice  of  that  application  being  published  in  the  London 
consents.        Gazette  (i),   the  Chief  Eegistrar  may,  with  the  consent  of  the 


Sect.  1. 

Amalgama- 
tion and 
Transfer. 

Amalgama- 
tion. 

Transfer  of 
engagements. 


Special 
requirements 
for  friendly 
societies. 


(a)  For  meaning  of  special  resolution,  see  p.  160,  ante.  For  form,  of  resolu- 
tion, see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  63,  Form  18  ;  as 
to  penalties  for  improper  amalgamation,  see  p.  185,  ante. 

(6)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c,  25),  s.  70  (1).  ^  Every  appli- 
cation  to  register  a  special  resolution  for  the  amalgamation  of  societies  must  be 
made  by  each  of  the  societies  in  duplicate  in  official  Form  Y  (Treasury  Eegula- 
tions,  1897),  and  must  be  sent  to  the  Central  Office,  accompanied  by  statutory 
declarations  from  officers  of  each  society  in  official  Form  U  {ibid.,  1897)  (34) ). 
No  acknowledgment  of  registry  is  given  to  either  society  until  special  resolu- 
tions in  the  like  terms  have  been  submitted  by  the  other  or  others  {ibid.). 
There  is  no  statutory  provision  for  amalgamation  or  transfer  in  case  of 
unregistered  societies. 

(c)  For  meaning  of  special  resolution,  see  p.  160,  ante.  For  form  of  resolu- 
tion, see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  63,  Form  19. 

{d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  70  (2).  Every 
application  to  register  a  special  resolution  for  the  transfer  of  engagements  must 
be  in  duplicate  in  Form  W  (Treasury  Eegulations,  1897),  and  must  be  sent  to 
the  Central  Office  accompanied  by  statutory  declarations  in  Forms  U  and  X 
{ibid.  (35)  ).  The  registrar  may  require  and  receive,  as  an  alternative  to  such 
declaration,  information  in  Forms  IJIandXI  {ibid.,  1897  (75)  ). 

(e)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  70  (3)  (a). 

(/)  Ibid.,  s.  70  (6). 

{g)  Ibid.,  s.  70  (3)  (b). 

{h)  The  application  must  be  in  Form  Z  (Treasury  Eegulations,  1897),  and 
must  be  sent  to  the  registrar  in  duplicate,  with  a  copy  of  the  London  Gazette 
in  which  the  advertisement  is  published  {ibid.,  1897  (37)  ). 

(*)  Notice  to  be  in  Form  Y  (Treasury  Eegulations,  1897),  and  to  be  advertised 
in  the  London  Gazette  at  least  one  month  before  application  to  the  registrar 
{ibid.  (36)  ). 
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Treasury  (k),  dispense  with  any  consents  and  conditions  required 
by  the  Act  of  1896  or  the  regulations,  and  may  confirm  the 
amalgamation  or  transfer  (I), 

416.  On  amalgamation  the  property  of  the  amalga*mating 
societies,  other  than  stocks  and  securities  in  the  public  funds  (m), 
vests  in  the  trustees  of  the  amalgamated  society  without  conveyance 
or  transfer  (n). 

417.  A  member  of  a  society  which  has  amalgamated  or  transferred 
its  engagements,  or  a  person  claiming  any  benefit  from  its  funds, 
who  is  dissatisfied  with  the  provision  made  for  satisfying  his  claim, 
may  apply  to  the  county  court  for  relief  (o)  ;  but  the  county  court 
bas  no  jurisdiction  (p)  prior  to  the  confirmation  of  the  special 
resolution  (q) . 

418.  The  above  rules  do  not  apply  to  the  amalgamation  of  Amaigama- 
(1)  a  registered  society  consisting  wholly  of  members  under  twenty-  -J^^^  ^f^g 
one  years  of  age  with  (2)  a  registered  society  or  branch  having  iduit^  ^ 
members  above   that   age.     Amalgamation  in  such  cases,  or  societies, 
provision  for  distributing  among  several  bi*anches  the  members 

of  a  juvenile  society,  is  effected  by  ordinary  resolutions  registered 
in  the  manner  required  for  the  registration  of  an  amendment  of 
Tules  (?')• 

Sect.  2. — Conversion  into  Limited  Company. 

419.  A  registered  society  may  by  special  resolution  (s)  convert  Conversion 
itself  into  a  limited  company  under  the  Companies  (Consolidation)  jj^^^p^™^^®^ 


{k)  See  Treasury  Eegulations,  1897  (38).  If  more  than  one  hearing  or 
adjournment  is  necessary,  the  same  fee  is  payable  as  in  the  case  of  a  dispute 
iilid.  (41)  ).  .  , 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  70  (4).  As  to  forms 
and  registration  in  such  cases,  see  Treasury  Eegulations,  1897  (39),  (40).  The 
fee  payable  is  £1  {ihid.  (70) ). 

(m)  See  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  50. 

(n)  Ibid.,  ss.  49  (1),  50.  An  amalgamation  or  transfer  of  engagements 
does  not  prejudice  any  right  of  a  creditor  of  any  society  concerned  {ibid., 
s.  72). 

(o)  Ibid.,  s.  70  (7). 

Ip)  Ibid.    For  the  powers  of  the  county  court,  see  p.  180,  ante. 

Iq)  Jones  v.  She  (1886),  32  Oh.  D.  585,  0.  A. 
^  (r)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  70  (5).    For  registra- 
tion of  amendment  of  rules,  see  p.  140,  ante. 

(s)  See  Blythe  v.  Birtley,  [1910]  1  Oh.  228,  0.  A.  As  to  special  resolutions, 
generally,  see  p.  160,  ante.  For  form  of  resolution,  see  Encyclopaedia  of  Forms 
and  Precedents,  Vol.  YI.,  p.  64.  Every  application  to  register  a  special 
resolution  for  converting  a  society  into  a  company  must  be  in  triplicate  in 
Form  AA  (Treasury  Eegulations,  1897),  and  Vust  be  sent  to  the  Oentral 
Office  accompanied  by  a  statutory  declaration  in  Form  U  {ibid.  (42)  ).  An 
application  for  registry  of  a  special  resolution  for  amalgamation  with  a  company, 
or  for  a  transfer  of  engagements  to  a  company,  must  be  sent  to  the  Oentral 
Office  in  duplicate  in  Form  Y  or  W,  as  the  case  may  be,  with  the  necessary 
modifications  to  suit  the  facts,  and  must  be  accompanied  by  statutory  declara- 
tions in  Forms  U  and  A.G  {ibid.  (43) ).  Where  the  special  resolution  is  for 
conversion  into,  amalgamation  with,  or  transfer  of  all  the  engagements  of  a 
society  to,  a  company,  the  following  words  must  be  written  at  the  foot : — 
*'The  registry  of  the  Society  is  hereby  cancelled  {or  directed  to  be 
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Act,  1908  {t),  or  amalgamate  or  transfer  its  engagements  to  any 
such  company  (u). 

The  range  of  objects  of  the  company  into  which  the  society  may 
be  coaverted  need  not  be  precisely  limited  to  the  purposes  defined 
in  the  rules  as  the  objects  of  the  society,  nor  be  strictly  confined  to 
the  objects  specified  or  referred  to  in  the  Act  of  1896  (x). 

When  a  registered  friendly  society  has  been  converted  into  a 
limited  company,  the  objects  of  which,  as  declared  by  the  memo- 
randum of  association,  are  to  continue  the  business  of  the  society, 
and  also  to  carry  on  an  extended  range  of  business,  the  members 
of  the  company  are  not  entitled  to  an  injunction  restraining  the 
company  from  carrying  out  those  of  the  objects  of  its  memorandum 
which  are  in  excess  of  the  objects  of  the  original  society;  and  this 
even  assuming  that  the  special  resolution  for  conversion  was  ultra 
vires  of  the  society  (a).  The  validity  of  such  a  special  resolution 
passed  before  3rd  August,  1910,  is  not  to  be  questioned  on  the 
ground  that  the  objects  of  the  company,  as  therein  set  forth,  extend 
beyond  those  authorised  by  the  rules  of  the  society  at  the  date  of  the 
passing  of  the  resolution,  or  that  in  any  other  respect  the  require- 
ments of  the  Act  of  1896(6)  have  not  been  complied  with  (c) ;  but 
where  the  business  carried  on  by  the  society  before  conversion 
included  insurance  business,  the  objects  of  the  company  are  not  to 
extend  beyond  those  authorised  by  the  rules  of  the  society  at  the 
date  of  the  passing  of  the  special  resolution,  except  so  far  as  is 
necessary  for  carrying  out  any  assurances,  contracts,  or  policies 
entered  into  before  8rd  August,  1910  (d). 

If  a  special  resolution  for  converting  a  society  into  a  company 
contains  the  particulars  required  by  the  Companies  (Consolidation) 

cancelled).  Chief  Eegistrar  "  {ihid.  (44)  ).    See  further,  as  to  amalga- 

mation or  transfer  of  engagements,  Priendly  Societies  Act,  1896  (59  &  60  Yict. 
0.  25),  s.  70  (3),  (4),  (6),  (7). 

(t)  8  Edw.  7,  c.  69 ;  see  title  Companies,  Yol.  Y.,  p.  626. 

{u)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  71  (1). 

(cc)  See  ibid.,  s.  8  ;  srnd  Blythe  v.  Birtley,  [1909]  1  Ch.  228,  C.  A.,  where, 
at  p.  235,  Cozens-Hardy,  ik.E.,  said:  "When  it  [a  friendly  society]  is  a 
limited  company,  it  may  then  exercise  such  powers  of  enlarging  and  altering 
its  objects,  with  the  sanction  of  the  court,  as  are  given  by  the  Companies 
Acts."  But  a  friendly  society  could  not,  for  example,  be  converted  into  a 
brewery  company  [ibid.) ;  see  also  McQlade  v.  Royal  London  Mutual  Insurance 
Society,  Ltd.,  [1910]  2  Ch.  169,  C.  A.  As  to  the  objects  specified  in  the  Eriendly 
Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  8,  see  pp.  123,  124,  ante. 

(a)  McGlade  v.  Royal  London  Mutual  Insurance  Society,  Ltd.,  supra. 
In  the  course  of  his  judgment  Cozens-Hardy,  M.E.,  said,  at  p.  177:  ''I 
think  it  might  have  been  competent  for  a  member  to  commence  an  action, 
suing  on  behalf  of  himself  and  all  other  the  members  of  the  friendly  society, 
asking  for  a  declaration  that  the  special  resolution  was  ultra  vires,  and  that  all 
proceedings  under  it  were  therefore  void." 

(?))  See  note  (s),  p.  193,  ante. 

{c)  Companies  (Converted  Societies)  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  23), 
s.  1.  The  provisions  of  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7, 
c.  69),  s.  17,  relating  to  conclusiveness  of  certificates  of  incorporation  apply  in 
this  case  {ibid.);  see  title  Companies,  Yol.  Y.,  p.  67. 

{d)  Ibid.;  and  see  title  Companies,  Yol.  Y.,  pp.  626,  627.  The  Companies 
(Converted  Societies)  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  23),  does  not  affect 
the  right  of  any  converted  company  to  alter  its  memorandum  of  association  in 
accordance  with  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69).  See 
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Act,  1908  (e),  to  be  contained  in  the  memorandum  of  association  of      Sect.  2. 

a  company,  and  a  copy  of  it  has  been  registered  at  the  Central  Office,  Conversion 
a  copy  of  the  resolution  sealed  and  stamped  by  the  Central  Office  into 
has  tiie  same  effect  as  a  memorandum  of  association  duly  signed  Limited 

and  attested  under  the  Companies  (Consolidation)  Act,  1908  (/).  Company. 

420.  When  a  society  is  registered  as,  or  amalgamates  with,  or  cancellation 
transfers  all  its  engagements  to,  a  company,  the  registry  of  the  ot  registry, 
society  under  the  Act  of  1896  becomes  void  and  must  be  cancelled 

by  the  registrar  (g).  This  rule  is  applicable  equally  in  the  case  of 
a  conversion  of  a  collecting  society  into  a  mutual  company  by 
order  of  the  court  Qi). 

The  registration  of  a  society  as  a  company  does  not  affect  any  Effect  of 
right  or  claim  subsisting  against,  nor  any  penalty  incurred  by,  the  conversion, 
society  (i). 

421.  Without  prejudice  to  the  powers  conferred  on  registered  Conversion  of 
societies,  to  which  reference  has  just  been  made,  the  governing  collecting 
body  of  a  collecting  society  having  more  than  100,000  members  ^^^^^  ^' 
may  petition  the  court  for  an  order  converting  the  society  into 

a  mutual  company  under  the  Companies  (Consolidation)  Act, 
1908  ij).  The  court  may  make  the  order  if  satisfied  that,  on  a  poll 
being  taken,  at  least  55  per  cent,  of  the  members  over  sixteen 
years  of  age  are  agreeable  to  the  conversion,  and  may  give  directions 
for  settling  a  proper  memorandum  and  articles  of  association  of  the 
company  {k\ 

Sect.  3. — Conversion  into  Branch, 

422.  Any  society  registered  before  1st  January,  1876,  may,  by  an  Conversion  of 
ordinary  resolution  passed  by  a  majority  of  the  members  or  society  into 

 .  .  branch. 

title  Companies,  Vol.  Y.,  pp.  328  et  seq.,  andi^e  Boyal  London  Mutual  Insurance 
Society,  Ltd.,  [1910]  W.  N.  226. 

(e)  8  Edw.  1,  c.  69,  ss.  3,  5,  repealing  and  re-enacting  Companies  Act,  1862 
(25  &  26  Yict.  c.  89),  ss.  8,  10.  Upon  registration  of  the  sealed  copy  of  the 
resolution  with  the  Eegistrar  of  J oint  Stock  Companies,  the  society  is  converted 
into  a  company  and  ceases  to  be  subject  to  the  provisions  of  the  Friendly 
Societies  Act,  1896  (59  &  60  Yict.  c.  25).  As  regards  the  name  of  the  company, 
see  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  8,  repealing  and" 
re-enacting  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  s.  20 :  and  title  Compajsies. 
Yol.  Y.,p.  84. 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  71  (2).  As  to 
Central  Office,  see  p.  129,  ante. 

{g)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  71  (3).  See  Treasury 
Regulations,  1897  (44).  . 

(h)  Assurance  Companies  Act,  1909  (9  Edw.  7,  c.  49),  s.  36  (4). 

{i)  Friendly  "Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  71  (3).  For  the 
purpose  of  enforcing  such  rights,  claims,  or  penalties,  the  society  may  be  sued 
and  proceeded  against  exactly  as  if  it  had  not  been  converted  into  a  company, 
and  such  rights,  claims,  and  liabilities  to  penalties  have  priority,  as  against  the 
property  of  the  company,  over  all  other  rights  or  claims  against  or  liabilities  of 
the  company  {ihid.).  See  FhiUipson  v.  Hale  (1880),  43  L.  T.  507,  where  it  was 
held  that  a  member  of  a  society  ordered  to  be  wound  up  as  an  unregistered 
company  under  the  Companies  Acts,  1862  and  1867,  could  not  set  off  the 
amount  of  deposits  made  by  him  against  a  claim  made  against  him  by  the 
liquidator  for  a  sum  advanced  by  the  society. 

U)  8  Edw.  7,  c.  69. 

{k)  Assurance  Companies  Act,  1909  (9  Edw.  7,  c.  49),  s.  36  (4).  Notice  of  an 
intention  to  present  a  petition  must  be  published  in  the  London  Gazette  and  in  such 
newspapers  as  the  court  directs  {ibid,).  See  also  title  Companies,  Yol.  Y. ,  p.  626. 
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delegates  present  and  entitled  to  vote  at  a  general  meeting  of 
which  due  notice  has  been  given  according  to  the  rules,  determine 
to  become  a  branch  of  any  other  registered  society,  and  also,  if 
thought  fit,  of  any  registered  branch  of  such  a  society  (Z). 

If  the  rules  of  the  society  do  not  comply  with  all  the  provisions 
of  the  Act  of  1896  and  of  the  Treasury  Eegulations  (m)  in  respect 
of  the  registry  of  branches,  the  general  meeting  at  which  the 
resolution  is  passed  may  also  make  the  necessary  amendments  in 
the  rules  (n).  A  copy  of  the  rules  of  the  society,  showing  the 
amendments,  if  any,  and  two  copies  of  the  resolution  and  amend- 
ments, each  signed  by  the  chairman  of  the  meeting  and  by  the 
secretary  of  the  society  being  converted,  and  countersigned  by  the 
secretary  of  the  other  society,  must  be  sent  to  the  registrar  (o). 

423.  No  registered  society  can  be  registered  as  a  branch 
until  its  registry  as  a  society  is  cancelled  (p).  If  the  rules 
submitted  to  the  registrar,  amended  or  not,  as  the  case  maybe, 
comply  with  the  provisions  of  the  Act  of  1896  and  of  the  Treasury 
Eegulations,  the  registrar  must  cancel  the  registry  of  the  first - 
mentioned  society  and  register  it  as  a  branch  of  the  other  society  (q). 
He  must  also,  if  so  specified  in  the  resolution,  register  it  as  a  branch 
of  any  branch  of  such  other  society  without  further  request  or 
notice,  and  must  similarly  register  the  amendment  of  rules  without 
further  application  or  evidence.  Until  registry  the  resolution  is 
ineffective  (r). 

The  rules  of  a  society  which  becomes  a  branch,  so  far  as  they 
are  not  contrary  to  any  express  provisions  of  the  Act  of  1896  or  of 
the  Treasury  Eegulations,  and  subject  to  any  amendment  of  the 
kind  mentioned,  continue  in  force  as  the  rules  of  the  branch  until 
amended  (s). 

Sect.  4:.-^Secession  and  Expulsion. 

424.  In  the  case  of  a  society  with  branches  provision  is  often 
made  under  the  rules  for  the  secession  of  branches  (t).  A  secession 
is  invalid  when  the  rules  of  the  society  have  not  been  complied 
with  (u), 

A  seceding  or  expelled  branch,  or  an  officer  or  member  thereof, 
may  not  use  the  name  of  the  parent  society  nor  any  name  implying 
that  it  is  a  branch  thereof,  nor  the  number  by  which  it  was 
designated  as  such  branch  (i;). 

(l)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  73  (1),  (7). 
(m)  See  p.  133,  ante. 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  73  (2). 
fo)  Ibid.,  s.  73  (3). 

[p)  Treasury  Eegulations,  1897  (45). 

Iq)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  73  (4).   The  cancelling 
need  not  be  advertised  {ibid.,  s.  73  (5)  ;  Treasury  Eegulations  (53)  n.). 
(r)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  73  (4). 
(5)  Ibid.,  s.  73  (6). 

(<)  See  Encyclopsedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  34  ;  as  to  regis- 
tration  of  a  seceding  or  expelled  branch,  see  p.  134,  ante. 

{a)  Schofidd  V.  Vause  (1886),  36  W.  E.  170,  n.,  0.  A.  (very  fully  reported  in 
Diprose  and  Gammon,  pp.  437 — 509)  ;  Scott  v.  Barton  (1895),  Diprose  and 
Gammon,  432.    See  Wilkinson  v.  Jagger  (1887),  20  Q.  B.  D.  423. 

■(y)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  21,  84  (d). 
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Immediately  a  branch  is  excluded  from  a  society  all  the  members     Sect.  4. 
of  the  branch  are  similarly  excluded,  and  such  members  lose  the  Secession 
benefit  of  a  funeral  fund  if  one  of  the  rules  is  that  only  members  and 
of  the  society  shall  be  entitled  to  such  benefit  (a).  Expulsion. 

Notice  of  a  proposed  secession  need  not  be  given  to  members 
joining  a  branch  after  a  resolution  to  secede  (h).  On  the  secession 
of  a  branch,  in  settling  accounts,  the  funds  of  the  branch  are  not 
to  be  divided  as  in  a  winding-up  (c). 


Part  XV. — Dissolution. 

Sect.  1. — In  General. 

425.  Societies  and  branches  (d)  registered  under  the  Act  of  Method  of 
1896,  and  collecting  societies,  whether  registered  or  unregistered  (e),  dissolution, 
may  be  terminated  in  any  of  the  following  ways,  namely : 

(1)  As  provided  by  the  rules  (/) ; 

(2)  By  instrument  of  dissolution ;  and 

(3)  Compulsorily,  by  award  of  the  registrar  (g). 
A  friendly  society,  whether  registered  or  unregistered,  may 

also  be  wound  up  under  the  Companies  (Consolidation)  Act, 
1908  (/i).  An  unregistered  society  may  register  itself  for  the 
purpose  of  dissolution  (i). 

426.  Where  there  is  no  provision  for  dissolution  in  the  rules  of  Where 
an  unregistered  society,  the  society  cannot  be  dissolved  except  by 
consent  of  all  the  members,  or  by  order  of  the  court,  and  the  court 
ought  not  to  interfere  unless  there  is  a  practical  impossibility  of 
the  society  continuing  (j).  If  the  funds  of  an  unregistered  slate  Slate  club, 
club  have  been  expended  irregularly,  and  actuarial  data  are  against 
the  possibility  of  performance  of  the  promises  made  to  subscribers, 
a  receiver  will  be  appointed  on  the  application  of  persons  interested.  Receiver. 


members 
necessary. 


(a)  Fisher  v.  Brailsford  (1896),  Diprose  and  Gammon,  256  ;  Smith  v.  Brailsford 
(1895),  40  Sol.  Jo.  13.  See,  further,  as  to  the  funds  of  an  expelled  branch, 
Strickland  v.  Starkie  (1900),  Eeport  of  Chief  Eegistrar  (1901),  89,  and  other 
cases  in  that  Eeport. 

{I)  Re  Sheffield  Order  of  Druids  Society  (1892),  56  J.  P.  613. 

(c)  Ihid. 

(d)  As  to  dissolution  generally,  see  title  Building  Societies,  Yol.  III., 
pp.  392 — 400,  many  of  the  provisions  in  the  Building  Societies  Acts  being 
similar  to  or  identical  with  those  contained  in  the  Friendly  Societies  Acts.  As 
to  dissolution  of  branches,  see  also  Friendly  Societies  Act,  1896  (59  &  60  Yict. 
c.  25),  s.  82.    As  to  offences  in  connection  witb  dissolution,  see  p.  185,  ante. 

(e)  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  s.  12. 

(/)  AU  societies  registered  under  thie  Friendly  Societies  Act,  1896  (59  &  60 
Vict.  c.  25),  must  provide  by  their  rules  for  dissolution  (Friendly  Societies  Act, 
1896  (59  &  60  Yict.  c.  25),  s.  9  (3),  Sched.  I.  (12). 

(g)  Ihid.,  s.  78  (1).  See  pp.  198,  201,  post.  A  society  cannot  by  its  regulations 
contract  itself  out  of  the  powers  of  dissolution  given  by  sta.tute  {Walker  v.  London 
Tramways  Go.  (1879),  12  Ch.  D.  705;  see  also  Mlis  v.  Dadson,  [1891]  W.  N.  43). 

{h)  8  Edw.  7,  c.  69,  ss.  267,  268  ;  and  see  p.  202,  post. 

ii)  See  Fountain's  Case,  Swift's  Case  (1865),  34  L.  J.  (CH.)  593. 

U)  Blake  v.  Smither  (1906),  22  T.  L.  E.  698. 
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however  small  their  pecuniary  interest  may  he(k).  The  court 
may  dispense  with  service  of  notice  of  a  judgment  dissolving  a 
society,  and  instead  direct  notice  to  be  advertised  in  certain 
newspapers  (I), 

427.  On  the  winding  up  of  a  non-charitable  friendly  or  other 
mutual  friendly  society,  the  funds  are  divisible  among  the  members 
for  the  time  being  (n).  But  if  the  entire  beneficial  interest  in  the 
fund  has  been  exhausted  in  respect  of  each  contributor,  the  fund 
will  pass  to  the  Crown  as  bona  vacantia,  where  there  are  no  members, 
or  only  honorary  members  not  entitled  to  relief,  or  where  there 
are  members  entitled  only  to  certain  fixed  annuities  which 
are  provided  for  (o). 

428.  The  court  will  not  restrain  an  unregistered  society  from 
dissolving  itself  where  a  great  majority  of  its  members  agree  to 
such  dissolution  (2')). 

If  a  friendly  society  has  dissolved  and  has  ceased  to  exist,  it 
is  sufficiently  represented  in  an  administration  suit  if  a  single 
member  of  each  class  interested  in  the  affairs  of  the  society  is 
brought  before  the  court  (q). 

Sect.  2. — Dissolution  by  Instrument. 

429.  A  registered  friendly  society  or  branch  may  be  dissolved 
with  the  consent  (1)  of  five-sixths  in  value  of  the  members  (r), 
including  honorary  and  infant  members  (s),  their  consent  being 
testified  by  their  signatures (0  to  an  instrument  of  dissolution; 
and  (2)  of  all  persons  entitled  to  any  relief,  annuity,  or  other 
benefit  from  the  funds  of  the  society  or  branch,  unless  their 
claims  are  satisfied  or  adequate  provision  is  made  for  that  purpose  (a). 
In  the  case  of  a  branch  the  consent  of  the  central  body  is  also 

{k)  Be  One  and  All  Sickness  and  Accident  Insurance  Association  (1908), 
Times,  12tli  and  18th  December.  As  to  appointment  of  receivers,  generally,  see 
title  Eeceivee-s. 

[l)  Be  Lead  Co.^s  Workmen's  Funds  Society,  Lowes  v.  Governor  and  Company  for 
Smelting  Down  Lead  with  Pit  and  Sea  Goal,  [1904]  2  Ch.  196. 

(m)  As  to  when  a  friendly  society  is  charitable,  see  p.  122,  ante;  and  title 
Charities,  Vol.  lY.,  p.  110. 

(n)  Be  Russell  Institution,  Figgins  v.  Baghinq,  [1898]  2  Ch.  72  ;  see  also  title 
Charities,  Yol.  IY.,  p.  119,  note(/);  compare  Mitchell  y.  Burness  (1878),  5 
E.  (Ct.  of  Sess.)  954;  Sharp  v.  Dunbar  Sailors'  Society  (1903),  10  Scots  Law 
Times,  572. 

(0)  Cunnack  v.  Ediuards,  [1896]  2  Ch.  679,  C.  A.  ;  Braithwaite  v.  A.-G.,  [1909] 
1  Ch.  510  ;  see  Be  Buddington  Land,  [1909]  1  Oh.  701.  See,  also,  title  Descent 
AND  Distribution,  Yol.  XI.,  p.  28. 

(p)  Waterhouse  v.  Murgatroyd  (1831),  9  L.  J.  (0.  s.)  (CH.)  272  ;  notwithstand- 
ing a  rule  to  the  effect  that  if  three  members  desire  the  society  to  continue  the 
society  shall  not  be  dissolved  {ibid.). 

(q)  Bare  v.  Olegg  (1861),  29  Beav.  589.  As  to  parties  to  administration  suits, 
see  title  Executors  and  Administrators,  Yol.  XIY.,  pp.  335 — 338 

(r)  As  to  calculating  the  value  of  members,  see  Friendly  Societies  Act,  1896 
(59  &  60  Yict.  c.  25),  ss.  70  (6),  (7),  78  (2); 

(5)  See  Dennison  v.  Jefs,  [1896]  1  Ch.  611  ;  and  Budd  v.  James,  [1896]  2  Ch. 
554,  C.  A 

{{)  As  to  presumption  of  validity  of  signatures,  see  Friendly  Societies  Act, 
1896  (59  &  60  Yict.  c.  25),  s.  79  (6). 
(a)  See  ibid.,  ss.  78  (1)  (c),  79  (4). 
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required,  unless  the  dissolution  is  carried  out  in  accordance  with 
the  general  rules  of  the  society  (h). 

Where  a  juvenile  branch  of  a  society  or  central  body  is,  accord- 
ing to  the  rules,  governed  by  a  committee  of  the  central  body,  the 
members  are  precluded  from  dissolving  without  the  consent  of  the 
committee  (c). 

430.  A  society  or  branch  registered  under  the  Act  of  1896,  Dissolution 
other  than  a  friendly  society  or  branch,  may  be  dissolved  with  the  of  other 
consent  of  three-fourths  of   the  members,  their  consent  being 
testified  by  their  signatures  to  an  instrument  of  dissolution  (d), 

431.  The  consent  of  a  member  to  a  dissolution  may  be  testified 
by  the  signature  of  an  agent  on  his  behalf  (e)  ;  but  it  is  doubtful 
whether  infants  are  competent  to  appoint  agents  to  execute  on  their 
behalf  (/).^ 

Dissolution  may,  it  seems,  be  agreed  upon  without  convening  a 
general  meeting  (g). 

432.  The  instrument  of  dissolution  of  a  registered  society  must 
set  forth — 

(1)  The  liabilities  and  assets  of  the  society  or  branch  in  detail ; 

(2)  The  number  of  members  and  the  nature  of  their  interests  ; 

(3)  The  claims  of  creditors  and  the  provision  made  for  their 
payment ; 

(4)  The  intended  appropriation  or  division  of  the  funds  and  pro- 
perty of  the  society  or  branch,  unless  such  appropriation  or 
division  is  left  to  the  award  of  the  registrar  (h). 

The  instrument  must  be  signed  in  duplicate  (i),  and  registered 
with  all  alterations  in  the  same  manner  as  the  rules  (k).  When 
sent  for  registration,  it  must  be  accompanied  by  a  statutory  declara- 
tion by  one  of  the  trustees  or  by  three  members  and  the  secretary 
of  the  society  o;:  branch,  stating  that  it  has  been  signed  in  the 

(&)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  78  (1)  (c). 

(c)  Budd  V.  James,  [1896]  2  Ch.  554,  C.  A. 

(d)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  78  (1)  (b).    As  to 
presumption  of  validity  of  signatures,  sgq  ihid.,  s.  79  (6). 

(e)  Dennison  v.  Jeffs,  [1896]  1  Ch.  611,  not  following  Second  Edinburgh  and 
Leith  493rcZ  Starr -Boivlcett  Building  Society  v.  Aitken  (1892),  29  Sc.  L.  E.  456. 
As  to  presumption  of  validity  of  signatures,  see  Friendly  Societies  Act,  1896 
(59  &  60  Yict.  c.  25),  s.  79  (6). 

(/)  Rudd  V.  James,  supra,  where  Kekewich,  J.,  held  that  infants  were  in- 
competent for  this  purpose  ;  but  in  the  Court  of  Appeal,  Lindley,  L.J.,  left 
the  point  open  and  upheld  the  decision  of  the  court  below  upon  other  grounds. 

{g)  Be  Eclipse  Mutual  Benefit  Association  (1853),  1  K.  &  J.  30. 

(A)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  79  (1).  As  to  the 
termination  of  a  branch  by  suspension  and  expulsion,  and  the  consequent 
dealings  with  the  funds,  see  Strickland  v.  Starkie  (1900),  Eeport  of  Chief  Eegistrar 
(1901),  89,  and  other  unreported  cases  mentioned  in  that  Eeport.  On  the 
termination  of  a  branch  the  funds  cannot  be  dealt  with  without  having  regard 
to  the  rights  of  the  central  body;  see  also  Schofield  v.  Vause  (1886),  36  W.  E. 
170,  n.,  C.  A. 

{i)  Treasury  Eegulations,  1897  (60).  See  Dennison  v.  Jefs,  supra;  and 
title  BuiLDiNa  Societies,  Yol.  III.,  p.  392.  For  a  form  of  instrument  of 
dissolution  of  society,  see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YL, 
p.  99  ;  of  branch,  see  ihid.,  p.  101. 

(fc)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  79  (5). 
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manner  mentioned  (Q.  The  registrar  returns  one  of  the  duplicates 
of  the  instrument  of  dissolution  to  the  society,  \vith  an  acknowledg- 
ment of  registry  (m).  The  instrument  does  not  require  to  be 
stamped  (n). 

Subject  to  similar  provisions  regarding  consents,  signature,  and 
registration,  the  instrument  of  dissolution  may  be  altered  (o). 

433.  Notice  (p)  of  dissolution  must  be  advertised  by  the  registrar 
at  the  expense  of  the  society  or  branch  in  the  London  Gazette  and 
in  some  newspaper  in  general  circulation  in  the  neighbourhood  of 
the  registered  office  of  the  society  or  branch  (q). 

434.  Any  proceedings  to  set  aside  a  dissolution  must  be  com- 
menced by  a  member,  or  other  interested  person,  or  a  trustee  (7-), 
within  three  months  from  the  date  of  the  advertisement  (s).  Notice 
also  of  the  proceedings  must  be  given  to  the  Central  Office  not  less 
than  seven  days  before  commencement  (t).  Where  an  order  is  made 
setting  aside  the  dissolution  of  a  society  or  branch,  the  society  or 
branch  must  give  notice  to  the  Central  Office  within  seven  days  after 
the  order  has  been  made  (a). 

435.  If  no  proceedings  are  commenced  within  the  stated  time, 
or  if  proceedings  are  commenced  and  fail,  the  legal  dissolution  of 
the  society  or  branch  takes  effect  from  the  date  of  the  advertisement. 
In  such  event,  proof  that  the  signatures  of  the  parties  consenting  to 
the  instrument  of  dissolution  were  properly  obtained  is  not 
necessary  (h). 

On  registry,  the  instrument  of  dissolution  and  all  alterations 
are  binding  upon  all  the  members  of  a  society  or  branch  (c) 
including  signatories  who  die  between  the  date  of  registry  and 
advertisement  (d). 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s^.  79  (3) ;  Treasury 
Eegulations,  1897  (60).  For  a  form  of  statutory  declaration,* see  Encyclopgedia 
of  Forms  and  Precedents,  Vol.  YI.,  p.  101.  The  instrument  must  also  be 
accompanied  by  a  statement  naming  some  newspaper  in  general  circulation  in 
tlie  neighbourhood  of  the  registered  office  of  the  society  or  branch,  wherein  it  is 
desired  that  notice  of  the  dissolution  shall  be  published,  and  of  the  sum  requisite 
to  defray  the  expenses  of  such  publication,  and  by  the  further  sum  of  5s.  6d.  for 
the  like  publication  in  the  London  Gazette  (.Treasury  Eegulations,  1897  (60)  ). 

(m)  Ihid.,  (61).  No  fee  is  payable,  beyond  the  cost  of  the  advertisements,  for 
the  registration  of  an  instrument  of  dissolution  or  any  alterations. 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  33  (d). 

(0)  Ibid.,  s.  79(2),  (5);  Treasury  Eegulations,  1897  (62). 

Ip)  In  form  AE  (Treasury  Eegulations,  1897  (63)  ). 

{q)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  ss.  79  (6),  81.  ^  The 
registrar's  award  for  distribution  of  the  funds  of  a  society  on  distribution  is  ia 
Form  AS,  Treasury  Eegulations,  1897  (64). 

(r)  As  to  trustees,  see  Budd  v.  James,  [1896]  2  Ch.  554,  561,  0.  A. 

(s)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  79  (6). 

{t)  Ihid.,  s.  83  (1) ;  Treasury  Eegulations,  1897  (68),  Form  AX.  See  also 
Wilmot  V.  Grace,  [1892]  1  Q.  E.  812.    As  to  Central  Office,  see  p.  129,  ante. 

(a)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  83  (2).  For  form  of 
notice,  see  Treasury  Eegulations,  1897  (68),  Form  AY. 

(b)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  79  (6). 

(c)  Ibid.,  s.  79(5). 

(d)  Fortune  v.  Orr  (1894),  Diprose  and  Gammon,  539.  SeeBussell  y.  Hereford 
Friendly  Society  (1899),  Eeport  of  Chief  Eegi&trar,  21  (member  dying  after- 
signing  instrument,  but  before  registration,  en! titled  to  participate). 
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Sect.  3. — Dissolution  hy  Award  of  Registrar, 

436.  When  a  dissolution  by  award  of  the  registrar  is  desired  an 
application  in  writing  (e)  must  be  made  to  the  registrar  stating  that 
the  funds  of  a  society  or  branch  are  insufficient  to  meet  the  existing 
claims  thereon,  or  that  the  fixed  rates  of  contribution  are  insufficient 
to  cover  the  benefits  assured,  and  setting  forth  grounds  for  the 
allegation  of  insufficiency,  and  requesting  an  investigation  into  the 
affairs  of  the  society  or  branch  with  a  view  to  dissolution  (/). 
Upon  such  application  the  registrar  may,  at  the  expense  of  the 
societ}^  or  branch  concerned  ((y),  himself  investigate  or  cause  an 
investigation  to  be  made  into  its  affairs,  but  he  must  first  give  one 
month's  notice  in  writing  to  the  society  or  branch  concerned  (/i). 

The  consent  of  the  central  body  of  a  society  is  necessary  before 
the  registrar  can  investigate  the  affairs  of  a  branch  with  a  view  to 
its  dissolution  {%), 

437.  If  on  investigation  it  appears  that  the  society  or  branch  is  Award  of 
unable  to  meet  the  claims  upon  it,  or  that  the  fixed  rates  of  con-  registrar, 
tribution  are  insufficient  to  cover  the  benefits  assured,  the  registrar 

may  award  that  the  society  or  branch  be  dissolved,  and  if  he  so 
awards,  must  direct  how  its  affairs  are  to  be  wound  up  {k). 

The  award  may  be  suspended  for  a  period  to  enable  the  society  or 
branch  to  make  such  alterations  and  adjustments  of  contributions 
and  benefits  as  will,  in  the  opinion  of  the  registrar,  obviate  the 
necessity  for  dissolution  {I). 

The  powers  of  the  registrar  in  such  an  investigation  are  similar 
to  those  exercisable  by  him  on  reference  of  a  dispute  (m). 

438.  The  award,  whether  for  dissolution  or  distribution  of  funds,  Award,  where 
is  final  and  conclusive  on  the  society  or  branch  and  all  members,  conchisive. 
and  on  all  other  persons  (n)  having  any  claim  on  the  funds  of 


(ft)  For  a  form  of  application,  see  Encyclopaedia  of  Eorms  and  Precedents,  Vol. 
VI.,  p.  102;  Treasury  Eegulations,  1897  (65),  Form  AT.  The  rules  of  a 
registered  society  must  provide  for  investigation  being  made  by  tlie  registrar 
(Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  Sched.  I.  (13).).  The 
application  must  be  made  by  one-fifth  of  the  members  of  a  registered  society 
or  branch,  or  by  100  members  where  the  total  number  is  from  1,000  up  to  10,000,, 
or  by  500  members  where  the  total  number  exceeds  10,000  {ibid.,  s.  80  (1) ). 

(/)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  80  (2). 

[g)  Ihid.,  s.  80(6). 

[h)  Ihid.,  s.  80(1) ;  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32),  s.  8.  The 
notice  of  investigation  must  be  in  Form  AU  (Treasury  Eegulations,  1897  (66) ). 
The  actuary  to  the  Central  Office  is  usually  appointed  to  make  the  investigation. 

{i)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  82.  The  instrument 
of  dissolution  of  a  branch  must  be  in  Form  AOb  (Treasury  Eegulations, 
1897  (60)  ). 

{k)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  80  (3).  For  form  of 
award,  see  Treasury  Eegulations,  1897  (66),  Form  AV.  The  registrar  may 
require  the  payment  to  the  Exchequer  of  a  reasonable  fee  for  his  investiga- 
tion, in  accordance  with  the  scale  fixed  for  valuation  (Treasury  Eegulations, 
1897  (ip),  (70)).  As  to  payment  of  fees,  see  ihid.  (20),  (70).  The  fee  for  his 
award  is  £1  (ibid.  (70) ). 

{I)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  s.  80  (3). 

(m)  Ibid.,  s.  80  (4).  As  to  his  power  in  case  of  a  dispute,  see  p.  183, 
ante. 

{n)  In  E.  V.  Friendly  Societies  Chief  Registrar,  Ex  parte   Evans  (1900), 
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the  society  or  branch,  and  is  enforceable  in  the  same  manner 
as  a  decision  of  the  registrar  on  a  dispute  (o). 

Though  there  is  no  appeal  from  the  award  on  the  ground  that  it 
is  not  just  as  between  the  parties,  application  may  be  made  to  the 
High  Court  to  set  aside  an  award  on  the  ground  that  the  registrar 
has  acted  ultra  vires  or  has  not  heard  all  the  parties  interested  (p). 
The  same  rules  apply  to  proceedings  to  set  aside  a  dissolution  by 
award  (q)  as  in  the  case  of  a  dissolution  by  instrument  (r). 

439.  Within  twenty-one  days  after  making  the  award,  the  Central 
Office  must  insert  notice  (s)  thereof  in  the  London  Gazette  and  in  a 
newspaper. circulating  in  the  neighbourhood  of  the  registered  office 
of  the  society  or  branch  concerned  (t)  at  the  expense  of  such  society 
or  branch  (a). 

Sect.  4. — Winding  up  by  the  Court. 

440.  The  court  has  jurisdiction  under  the  Companies  (Consoli- 
dation) Act,  1908  (6),  to  wind  up  compulsorily,  as  an  unregistered 
company,  a  society  registered  under  the  Friendly  Societies  Acts, 
but  not  registered  under  the  Companies  Acts,  but  there  can  be  no 
such  winding  up  voluntarily  or  under  supervision  (c).  This 
principle  would  apply  equally  in  the  case  of  unregistered  societies. 
The  fact  that  such  a  society  has  passed  a  resolution  to  dissolve, 
and  is  actually  in  process  of  dissolution,  does  not  prevent  a  creditor 
from  obtaining  a  winding-up  order  (d).  Members  of  a  friendly 
society  who  have  given  notice  of  withdrawal  of  deposits  are  not  in 
the  same  position  as  outside  creditors,  and  are  not  entitled  ex  debito 
justitice  to  obtain  an  order  for  winding  up  {e). 


Eeporfc  of  Chief  Eegistrar,  89,  Yattghan  Williams,  L.J.,  at  p.  91,  was 
doubtful  whether  the  words  and  all  other  persons  "  in  s.  80  (5)  of  the  Act  of 
1896  are  meant  to  include  strangers  who  are  creditors,  or  whether  those  words  are 
not  to  be  limited  as  they  seem  to  be  limited  in  ihid.,  s.  78  (c) ;  also  reported 
(1900)  16  T.  L.  E.  346,  0.  A.  See  also  the  judgment  of  A.  L.  Smith,  L.J.  {ibid,). 

(o)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  80  (5).  As  to  enforcing 
award,  see  ibid.,  s.  68  ;  and  pp.  183,  184,  aiite. 

{p)  Wilmot  V.  Grace,  [1892]  1  Q.  B.  812;  Friendly  Societies  Act,  1896 
(59  &  60  Yict.  c.  25),  s.  80  (5),  (7). 

{q)  Ibid.,  s.  80  (7). 

(r)  Ibid.,  s.  79  (6)  ;  and  see  p.  198,  ante. 

[s)  For  form  of  notice,  see  Treasury  Eegulations,  1897  (67),  Form  AW. 
{t)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  ss.  80  (7),  81. 
(a)  Ibid.,  s.  80(6). 

{b)  8  Edw.  7,  c.  69,  ss.  267,  268,  repealing  and  re-enacting  Companies  Act, 
1862  (25  &  26  Yict.  c.  89),  s.  199;  see,  also,  title  Companies,  Yol.  Y,  pp.  647 
et  seq. 

(c)  Be  Alfreton  District  Friendly  and  Provident  Society  (1863),  7  L.  T.  817  ; 
Independent  Protestant  loan  Fund  Society,  Ex  parte  Morton,  Friendly  Protestant 
Partnership  Loan  Fund  Co.,  Ex  parte  Hall,  [1895]  1  I.  E.  1  ;  i^e  Irish  Mercan- 
tile Loan  Society,  [1907]  1 1.  E.  98 ;  see,  also,  Re  20th  Century  Equitable  Friendly 
Society,  [1910]  W.  N.  236. 

(d)  Be  Irish  Mercantile  Loan  Society,  supra. 

(e)  Independent  Protestant  Loan^  Fund  Society,  Ex  parte  Morton,  Friendly 
Protestant  Partnership  Loan  Fiind  Co.^  Ex  parte  Hall,  supra.  As  to 
winding  up  of  companies,  see  title  Companies,  Yol.  Y.,  pp.  390  et  seq. ;  and 
pp.  647  et  seq. 
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441.  The  court  has  jurisdiction,  independently  of  its  powers     Sect.  4. 
under  the  Companies  (Consolidation)  Act,  1908  (/),  to  wind  up  an  Winding  up 
unregistered  friendly  society  where  the  rules  make  no  provision  for  ^ 
dissolution  and  a  large  majority  of  pensioners  and  non-pensioners  Court, 
have  voted  for  a  dissolution  by  the  court.    The  court  may  also  in  Winding  up 
such  case  ascertain  the  rights  of  the  beneficiaries  by  a  reference  to  unregistered 
chambers  to  settle  a  distribution  scheme  (g).     For  purposes  of 
distribution  the  funds  are  divisible  among  existing  members  at  the 

date  of  the  dissolution  in  proportion  to  the  amounts  contributed  by 
each  member  for  fines  on  admission  and  subscriptions  irrespective 
of  any  payments  in  respect  of  sick  pay  or  other  payments  made 
under  the  rules,  and  without  interest  (h). 

Sect.  5. — Cancellation  or  Suspension  of  Registry, 

442.  The  registrar  may,  if  he  thinks  fit,  cancel  the  registry  of  a  Cancellation 
society  at  the  request  of  the  society  (i).  registry. 

443.  Where  the  registrar  is  satisfied  that  an  acknowledgment  Compulsory 
of  registry  has  been  obtained  by  fraud  or  mistake,  or  that  the  cancellation 
society  exists  for  an  illegal  purpose  (j),  or  has  wilfully  and  ^^^^P^^^^^^' 
after  notice  from  the  registrar  violated  the  provisions  of  the 

Act  of  1896  (A;),  or  has  ceased  to  exist  (Z),  he  may,  with  the 
approval  of  the  Treasury,  and  after  giving  not  less  than  two  months' 
notice  in  writing  specifying  the  grounds  for  the  proposed  action 
cancel  the  registry  of  a  society  or  suspend  the  registry  for  any  term 
not  exceeding  three  months,  and  he  may  also  from  time  to  time, 
with  the  like  approval,  renew  the  suspension  for  a  similar  period  {n). 


if)  8  Edw.  7,  c.  69. 

(g)  Be  Lead  Co.'s  Workmen'' s  Fund  Society,  Lowes  v.  Governor  and  Company 
for  Smelting  Down  Lead  with  Pit  and  Sea  Coal,  [1904]  2  Oh.  196,  where  the 
society  was  insolvent ;  see  Pearce  y.  Piper  (1809),  17  Yes.  1;  and  title  Com- 
panies, Yol.  Y.,  pp.  647  et  seq. 

(A)  Be  Lead  Co.'s  Workmen's  Fund  Society,  Lowes  v.  Governor  and  Company 
for  Smelting  Down  Lead  with  Pit  and  Sea  Coal,  supra,  following  Re  Printers  and 
Transferrers  Amalgamated  Trades  Protection  Society,  [1899]  2  Ch.  184. 

{i)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  77  (1)  (a).  For  form 
of  request  to  cancel  registry^  see  Encyclopsedia  of  Forms  and  Precedents,  Yol. 
YI.,  p.  98,  the  official  form  AI  prescribed  by  Treasury  Eegulations,  1897  (53). 
The  cancelling  of  registry  must  be  in  Form  AL  (Treasury  Eegulations,  1897 
(56)).  No  fee  is  payable  for  cancelling  registry,  but  every  request  to  cancel 
registry  must  name  some  newspaper  in  general  circulation  in  the  neighbour- 
hood of  the  registered  office  of  the  society  wherein  it  is  desired  that  the  can- 
cellation of  registry  shall  be  published,  and  must  be  accompanied  by  the  sum 
required  to  pay  for  such  publication,  and  the  further  sum  of  5s.  6(i.,  the  cost  of 
publication  in  the  London  Gazette  {ihid.  (53) ). 

[j)  See  e.g.,  Eeport  of  Chief  Eegistrar,  1881,  p.  22. 

(k)  See  e.g.,  Eeport  of  Chief  Eegistrar,  1903,  p.  14;  1904,  p.  13. 

{1)  See  e.g.,  Eeport  of  Chief  Eegistrar,  1892,  p.  8. 

(m)  For  form  of  notice,  see  Treasury  Eegulations,  1897  (55),  Form  AK. 

{n)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  77  (1)  (b),  (2),  (3). 
As  to  cancelling  of  registry  with  a  view  to  registering  a  society  as  a  branch,  see 
ibid.,  s.  73,  and  p.  196,  ante ;  and  as  to  cancelling  of  registry  where  a  society  is  con- 
verted into  or  amalgamated  with,  or  transfers  its  engagements  to,  a  company,  see 
s.  71  (3) ;  and  pp.  194,  195,  ante.  When  the  registry  of  any  society  registered 
since  1st  January,  1876,  is  cancelled  with  a  view  to  its  registry  as  a  branch, 
notice  must  be  given  in  Form  Ab  as  on  the  establishment  of  a  new  branch 
(Treasury  Eegulations,  1897  (59) ).     The  suspension  or  renewal  of  suspension 
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444.  Notice  of  the  cancelling  or  suspension  must  be  advertised 
in  the  London  Gazette  and  in  a  newspaper  circulating  in  the 
neighbourhood  of  the  registered  office  of  the  society  (o). 

If  the  registry  is  cancelled  or  suspended  for  a  period  exceeding 
six  months,  an  appeal  lies  to  the  High  Court  (p). 

445.  A  society,  after  the  cancellation  or  during  the  suspension 
of  its  registry,  absolutely  ceases  to  enjoy  the  privileges  of  a  regis- 
tered society,  but  without  prejudice  to  any  liability  incurred  by  the 
society,  and  such  liability  can  be  enforced  as  if  no  suspension 
or  cancellation  had  taken  place  (q).  It  becomes  an  unregistered 
society  (?•). 


must  be  in  Form  AM.  Where  application  is  made  to  cancel  registry  under  the 
compulsory  powers  of  the  registrar,  he  may  require  the  application  to  be  made 
in  duplicate,  and  to  be  supported  by  a  statutory  declaration.  One  copy  of  the 
application  must  be  sent  by  the  registrar  to  the  Treasury  for  their  consent 
(Treasury  Eegulations,  1897  (54)  ). 

(o)  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25),  ss.  11  (4),  81.  For 
form  of  advertisement,  see  Treasury  Eegulations,  1897  (58),  Form  AN.  The 
registrar  also  sends  notice  to  the  Eegistrar- General  of  Births,  Marriages  and 
Deaths  (see  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  97),  the 
comptrollers  of  the  National  Debt  Office  (see  ibid.,  ss.  44,  52)  and  of  the  Post 
Office  Savings  Bank  (see  ihid.,  s.  44),  and  to  the  chairman  of  the  Board  of 
Inland  Eevenue  (see  ibid.,  s.  33),  for  the  various  privileges  enumerated  in  the 
cited  sections  are  lost  by  a  suspended  or  cancelled  society  (Eeport  of  Chief 
Eegistrar,  1881,  24). 

(p)  Friendly  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  77  (6).  As  to 
aj)peals,  see  also  ibid.,  s.  12. 

{q)  Ibid.,  s.  77  (5) ;  see  StricJcJand  v.  Starhie  (1900),  Eeport  of  Chief  Eegistrar 
(1901).  89,  where  the  rule  of  the  society  was  that  during  suspension  a  branch  is 
absolutely  disentitled  to  the  benefits  of  the  main  body  on  behalf  of  its  members^ 
but  is  liable  to  all  payments. 

(r)  As  to  status  of  unregistered  societies,  see  p.  127,  ante. 


FRIENDS,  SOCIETY  OF. 

See  Ecclesiastical  Law;  Husband  and  ^ife;  Eegistration  of 
Births,  Maretages  and  Deaths. 
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See  Agriculture  ;  Food  and  Drugs. 
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FRUIT  AND  HOP  PICKERS. 

.See  Public  Health  and  Local  Administration. 


FUEL  ALLOTMENTS. 

See  Allotments  ;  Commons, 


FUGITIVE  CRIMINAL 

See  Extradition  and  Fugitive  Offenders, 


FUNERAL. 

See  Burial  and  Cremation  ;  Executors  and  Administrators. 


FUNERAL  EXPENSES. 

See  Estate  and  Other  Death  Duties;  Executors  and 
Administrators. 


FURIOUS  DRIVING. 

See  Criminal  Law  and  Procedure  ;  Street  Traffic. 


(   206  ) 
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See  Landlord  and  Tenant. 


RTHER  ASSURANCE,  COVENANT 
FOR. 

See  Sale  of  Land. 
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See  Weights  and  Measures. 


GAMBLING. 


See  Gaming  and  Wagering. 
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Part  !,— In  General. 

Oarne  Jaws.  446.  The  term  Game  Laws  "  is  a  title  commonly  used  to 
describe  a  series  of  statutes  which  have  not  a  logically  connected 
design,  but  of  which  the  general  aim  is  to  protect  from  unauthorised 
pursuit  and  killing  certain  birds  and  animals  ferce  natures  which 
are  fit  for  human  food  (a). 

Game.  Strictly  speaking  there  is  one  Game  Act  (b),  and  "  game  "  denotes 

the  birds  and  animals  therein  defined  as  such.  These  are  hares, 
pheasants,  partridges,  grouse,  heath  or  moor  game,  black  game  and 
bustards  (c) ;  but  certain  provisions  of  the  game  laws  are  made 
applicable  to  other  birds  and  animals  v^^hich  are  the  customary 
object  of  sport  {d). 

Thus,  some  of  the  provisions  of  the  Game  Act  extend  to  rabbits, 
woodcock,  snipe,  quail,  and  landrail  (e) ;  the  Game  Licences  Act  (/) 
makes  it  necessary  to  have  a  licence  before  killing  deer  as  well  as  the 

(a)  Compare  Blades  v.  Tliggs  (1865),  11  H.  L.  Cas.  621,  per  Lord  Westbury, 
L.C.,  at  p.  631. 

(&)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32)  (hereinafter  for  purposes  of  brevity 
sometimes  referred  to  as  the  "Game  Act"),  which  by  s.  1  repealed  so  far  as 
England  is  concerned  all  previously  existing  Game  Acts. 

(c)  J  hid.,  s.  2.  The  same  definition  of  game  is  to  be  found  in  the  Night 
Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  13.  It  includes  game  whether  dead  or 
alive,  tame  or  wild  {Helps  v.  Glenister  (1828),  8  B.  &  C.  553  ;  Loome  v.  Baily 
(1860),  3  E.  &  E.  444  ;  Cooh  v.  Trevener,  [1911]  1  K.  B.  9).  The  definitions  of 
game  in  Scotland  and  Ireland  are  somewhat  varied.  The  Game  Laws  Amendment 
(Scotland)  Act,  1877  (40  &  41  Yict.  c.  28),  s.  3,  defines  game  as  all  the  animals 
enumerated  in  the  series  of  Game  Acts  set  out  in  the  schedule  to  that  Act.  The 
Game  Trespass  Act,  1864  (27  &  28  Yict.  c.  67),  s.  2,  which  extends  only  to 
Ireland,  includes  as  game  hares,  pheasants,  partridges,  grouse,  heath  or  moor 
game,  black  game,  woodcocks,  snipes,  quails,  landrails,  wild  ducks,  widgeon 
and  teal. 

(d)  Compare  Jefryes  v.  Evans  (1865),  19  C.  B.  (n*.  s.)  246,  per  Willes,  J.,  at 
p.  266. 

(c)  See,  for  instance.  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  31. 
(/)  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  4. 
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birds  and  animals  mentioned  in  the  earlier  Act ;  and  the  definition 
of  **game"  in  the  Poaching  Prevention  Act,  1862  (g),  omits  bustards 
but  includes  rabbits,  woodcock  and  snipe,  and  the  eggs  of  certain 
game  birds. 

Other  birds  also  commonly  spoken  of  as  game  (h)  which  are  not 
protected  by  the  above  statutes  are  included  in  the  schedule  to  the 
Wild  Birds  Protection  Act,  1880  (i),  and  are  protected  for  that  part 
of  the  year  which  is  commonly  called  the  close  season. 

The  term  ground  game,"  introduced  for  the  first  time  by  the 
Ground  Game  Act,  1880  (j),  means  hares  and  rabbits. 


Part  !L— State  Preservation  of  Game. 

Sect.  1. — Close  Seasons. 

447.  On  certain  special  days,  namely,  Sunday  and  Christmas  Day,  Sunday  and 
it  is  an  offence  for  any  person  to  kill  or  take  any  game  or  to  use  Christmas 
for  that  purpose  any  dog,  gun,  net,  or  other  engine  or  instrument  (k). 

To  make  the  act  of  using  the  snare  an  offence  it  is  not  necessary  that 
it  should  be  set  on  a  Sunday.  If  set  previously  but  left  on  the 
Sunday  in  such  a  state  as  to  Idll  game,  there  is  a  user  of  it  to  kill 
game  within  the  meaning  of  this  provision  (I).  The  offender  is 
liable  on  conviction  before  two  justices  of  the  peace  to  a  penalty 
not  exceeding  £5  for  every  such  offence,  together  with  the  costs  of 
the  conviction 

448.  The  close  season,  namely,  that  part  of  the  year  during  Close  season, 
which  the  killing  or  taking  (n)  of  game  and  other  birds  or  animals 

ferce  natures  is  forbidden,  varies  in  different  cases. 

Thus,  grouse  or  red  game  may  not  be  killed  or  taken  between 
the  10th  December  in  one  year  and  the  12th  August  in  the  succeed- 
ing year  (o) ;  black  game  between  the  10th  December  in  one  year 


(g)  25  &26  Yict.  c.  114,  s.  1. 

{h)  As,  for  instance,  wild  duck,  mallard,  teal,  widgeon,  plover,  curlew  etc. 

{i)  43  &  44  Yict.  c.  35.  On  the  representation  of  a  county  council,  a  Secretary 
of  State  may  order  the  application  of  this  Act  to  other  wild  birds  besides  those 
named  in  the  schedule  (Wild  Birds  Protection  Act,  1894  (57  &  58  Yict.  c.  24), 
s.  3;  and  see  title  Animals,  Vol.  I.,  pp.  405  et  seq. 

{j)  43  &  44  Yict.  c.  47,  s.  8. 

[k)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  3.  Game  "  here  means  game  as 
defined  by  the  Game  Act  (see  p.  208,  ante).    The  term    engine"  (derived  from 

ingenium'')  includes  a  snare,  which  is  a  device  or  contrivance — an  engine — 
for  killing  game  {Allen  v.  Thompson  (1870),  L.  E.-5  Q.  B.  336,  per  Blackbtjhn,  J., 
at  p.  339).  The  offence  may  be  committed  by  two  or  more  persons  who  may  be 
out  together,  and  though  only  one  gun  was  employed  they  may  be  separately 
convicted  of  the  offence  (B.  v.  LitUechild  (1871),  L.  E.  6  Q.  B.  292). 

{I)  Allen  V.  TJiompson,  supra. 

(m)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  3 ;  and  see  title  Magistrates. 

(n)  "Taking"  means  catching,  as,  for  instance,  in  a  snare,  with  a  view  t# 
keeping  or  killing  it  {B.  v.  Glover  (1814),  Euss.  &  Ey.  269,  C.  0.  E  ;  Wathins  v. 
Price  (1877),  47  L.  J.  (m.  c.)  1).  As  to  periods  of  time,  in  general,  within  which 
certain  acts  mayor  may  not  be  done,  see  title  Time. 

(o)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  3. 
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and  the  20th  August  in  the  succeeding  year  (p) ;  partridges  between 
the  1st  February  and  the  1st  September  (q) ;  pheasants  between 
the  1st  February  and  the  1st  October  (r);  bustards  between  the 
1st  March  and  the  1st  September  (s).  The  penalty  for  killing  or 
taking  any  of  the  above  kinds  of  game  in  the  prohibited  period  is 
not  exceeding  £1  for  every  head  of  game  killed  or  taken,  together 
with  the  costs  of  the  conviction  (t).  There  is  no  close  time  for  the 
killing  or  taking  of  hares  (ii),  but  with  the  exception  of  foreign  hares 
imported  into  this  country  they  may  not  be  exposed  for  sale  during 
the  months  of  March,  April,  May,  June,  and  July,  and  any  person 
so  exposing  them  is  liable  to  a  penalty  not  exceeding  £1,  including 
the  costs  of  conviction  (a). 

There  is  no  close  time  for  rabbits  (h)  nor  for  deer. 

449.  For  the  birds  protected  by  the  Wild  Birds  Protection  Aci, 
1880  (c),  the  close  time  prescribed  is  between  the  1st  March  and  the 
1st  August  (d),  but  the  time  may  be  varied  or  extended  in  the 
case  of  particular  counties  by  an  order  of  a  Secretary  of  State 
on  the  representation  of  the  council  of  the  county  (e).  There  is 
absolute  protection  for  sand-grouse,  which  may  not  be  killed  at 
any  time  (/). 

450.  Although  a  person  duly  authorised  may  kill  game  by  night, 
he  may  not  use  firearms  nor  a  gun  of  any  description  for  the  pur- 
pose (^).  Persons,  other  than  the  landlord,  who  are  authorised 
under  the  Ground  Game  Act  or  otherwise  to  kill  ground  game  are 
prohibited  from  using  firearms  for  the  purpose  at  night,  and  should 


{p)  Game  Act,  1831  (1  &  2  'Will.  4,  c.  32),  s.  3.  In  tlie  counties  of  Somerset 
and  Devon  and  in  the  New  Forest  the  close  season  for  black  game  extends  to 
the  1st  September. 

(q)  I  hid. 

(r)  I  hid. 

(s)  Ihid. 

(t)  Ihid.  The  days  mentioned  in  each  case  are  not  within  the  prohibited 
period,  and  it  is  therefore  not  unlawful  to  kill  or  take  game  on  either  the  first 
or  the  last  day  of  each  period. 

{u)  Except  in  the  case  of  the  occupier  of  moorlands  and  uninclosed  lands  (not 
being  arable  land)  and  the  persons  authorised  by  him  (see  p.  222,  post). 

[a)  Hares  Preservation  Act,  1892  (55  &  56  Yict.  c.  8),  s.  2.  Penalties 
also  exist  for  selling  or  exposing  for  sale  other  game  and  birds  feroe  naturae. 
during  the  close  season.    But  as  to  these,  see  p.  259,  post. 

(&)  Except  in  the  case  of  the  occupier  of  moorlands  or  inclosed  lands  (not 
being  arable  land),  and  the  persons  authorised  by  him  (Ground  Game  Act, 
1880  (43  &  44  Yict.  c.  47),  s.  1  (3),  as  amended  by  the  Ground  Game  (Amend- 
ment) Act,  1906  (6  Edw.  7,  c.  21),  s.  2).  As  to  the  meaning  of  occupier,  see 
p.  222,  'post. 

(c)  43  &  44  Yict.  c.  35. 

{d)  Ihid.,  s.  3. 

(e)  Ihid.,  s.  8.  The  extension  may  embrace  the  whole  of  the  year  (Wild 
Birds  Protection  Act,  1896  (59  &  60  Yict.  c.  56),  s.  1).  See,  generally,  title 
Animals,  Yol.  I.,  pp.  405  et  seq. 

(/)  Sand-Grouse  Protection  Act,  1888  (51  &  52  Yict.  c.  55),  s.  1.  Although 
<lhis  measure  was  limited  in  its  original  operation  to  three  years,  its  operation 
has  been  extended  year  by  year  (see  Expiring  Laws  Continuance  Act,  1910 
(10  Edw.  7  &  1  Geo.  5,  c.  36)). 

((/)  Hares  Act,  1848  (11  &  12  Yict.  c.  29),  s.  5.  No  penalty  appears  to  be 
attached  to  this  provision. 
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they  do  so  are  liable  on  summary  conviction  to  a  penalty  not  Sect.  i. 
exceeding  £2  (h).  ^  Close 

Sect.  2. — Poison, 


Seasons. 


451.  Game  is  also  protected  from  destruction  by  poison.  It  is  Poisoning 
an  offence  to  put  or  cause  to  be  put  at  any  time  any  poison  or  s^^^- 
poisonous  ingredient  on  ground,  whether  open  or  inclosed,  where 
game  usually  resort,  or  on  any  highway  with  intent  to  destroy 
game  (i) ;  and  an  offender  is  liable  upon  conviction  before  two 
justices  to  a  penalty  not  exceeding  £10,  together  with  the  costs  of 
the  conviction  {k).  This  provision  applies  strictly  to  game  ;  it  does 
not  include  rabbits,  but  persons  having  the  right  to  kill  ground 
game  render  themselves  liable  to  a  penalty  not  exceeding  £2  if  they 
employ  poison  (1).  Further  protection  is  afforded  by  statutes  dealing 
with  poisoned  grain  and  poisoned  flesh  (m). 


Part  III. — Private  Rights  over  Game. 

Sect.  1. — Nature  and  Extent  of  Bights ;  Property  in  Game, 

452.  The  law  of  England  does  not  admit  a  right  of  absolute  Property  in 
property  in  game,  which  belongs  to  the  class  of  animals  ferce  s^^^^- 
naturce  {n),  but  it  does  intervene  to  protect  private  interests  in 
game  by  limiting  the  right  over  it  to  certain  classes  of  persons. 

These  classes  acquire  their  rights  in  one  or  other  of  two  ways  : 

(1)  ratione  pi'ivilegii,  that  is,  by  special  grant  from  the  Crown  ; 

(2)  ratione  soli,  that  is,  by  virtue  of  ownership  or  occupation  of 
the  soil. 

At  the  Norman  Conquest  and  for  many  years  thereafter  the 
right  to  kill  game  was  held  to  reside  in  the  Crown,  partly  on  the 
ground  that  the  King  is  the  lord  paramount  of  the  soil,  partly  on 


(A)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  6.  The  rights  of  the 
landlord  are  left  untouched  by  this  provision  {Smith  v.  Hunt  (1885),  54  L.  T. 
422),  as  al^  are  those  of  tenants  on  whom  the  shooting  rights  are  expressly 
conferred  {May  v.  Waters,  [1910]  1  K.  B.  431),  but  not  those  of  occupying 
tenants  whether  in  their  case  the  shooting  rights  are  reserved  by  the  landlord  or 
not  {Saunders  v.  Pitfield  (1888),  58  L.  T.  108  ;  and  see  Waters  v.  Phillips,  [1910] 
2  K.  B.  465). 

{i)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  3 ;  Hares  Act,  1848  (11  &  12  Yict. 
c.  29),  s.  5. 

{h)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  3.  No  penalty  is  prescribed  under 
the  corresponding  section  of  the  Hares  Act,  1848  (11  &  12  Yict.  c.  29). 

{!)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  6.  This  does  not,  however, 
apply  in  the  case  of  landlords  in  occupation  of  their  own  land  {Smith  v.  Hunt 
supra),  or  persons  on  whom  the  landlord  has  expressly  conferred  the  right  to 
kill  and  take  the  rabbits  {May  v.  Waters,  supra). 

(m)  Poisoned  Grain  Prohibition  Act,  1863  (26  &  27  Yict.  c.  113);  Poisoned 
Plesh  Prohibition  Act,  1864  (27  &  28  Yict.  c.  115) ;  see  title  Ageicultuee, 
Yol.  I.,  p.  284. 

{n)  But  where  game  or  any  other  animal  ferce  naturos  is  kept  in  captivity  or 
tamed  there  is  an  absolute  property  in  it  so  long  as  it  remains  in  that  condition  ; 
see  p.  212,  post ;  and  title  Animals,  Yol.  I.,  p.  366. 
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the  ground  that  game  as  bona  vacantia  belongs  to  the  King  by  his 
prerogative  (o). 

The  rights  of  the  Crown  in  regard  to  forests,  chases,  manors, 
warrens  etc.,  still  survive  either  as  appurtenant  to  the  Crown  itself 
or  as  franchises  granted  {ratione  privilegii)  to  certain  of  its 
subjecis  but  outside  such  places  the  rights  of  the  occupier  of 
the  soil  have  been  admitted  and  from  time  to  time  extended  (g), 
until  at  the  present  day  the  right  to  kill  and  take  game  is 
recognised  as  being  incidental  to  the  occupation  of  land,  and  may, 
subject  to  the  law  of  trespass,  be  exercised  by  any  person.  In  both 
cases  the  right  to  kill  and  take  any  such  animals  is  lost  when  they 
have  wandered  beyond  the  limits  to  which  the  occupation  or 
privilege  extends.  The  property  in  such  animals  is  therefore  not 
absolute  or  actual,  but  qualified  and  potential  (?•). 

To  go  on  to  the  land  of  another  and  kill  or  take  that  in  which  he 
has  not  absolute  property  is  not  larceny  (a).  It  is,  however,  a 
trespass,  and  it  is  a  form  of  trespass  to  which,  in  the  case  of  game, 
penalties  are  assigned  by  statute  (b). 

The  injured  party  has  the  right  to  bring  an  action  for  the  trespass, 
or,  if  the  trespassed  has  done  an  act  made  punishable  by  the  game 
laws,  to  prosecute  him  (c). 

453.  Property  which,  when  the  game  is  alive  and  free,  is  only 
qualified  or  potential  becomes  absolute  when  the  game  is  killed  (d) 
or  otherwise  reduced  into  possession  (e). 

This  is  equally  the  ease  whether  the  game  is  killed  by  the  owner 
of  the  land  (or  persons  claiming  under  him),  or  by  some  one 
acting  without  his  authority  (/ ).  The  game,  when  dead  or  captured, 
is  his,  and  he  can  claim  possession  of  it,  and,  if  necessary,  bring 
an  action  for  trover  (g).    If  game  found  dead  on  his  land  is  taken 


(o)  See  2  Bl.  Com.  415. 

}p)  See  title  Constitutional  Law,  Vol.  VII.,  p.  184. 

Iq)  As,  for  instance,  by  stat.  (1670)  22  &  23  Oar.  2,  c.  25 ;  repealed  by  the 
Game  Act,  1831  (1  &  2  "Will.  4,  c.  32),  s.  1. 

(r)  Case  of  Swans  (1592),  7  Co.  Eep.  15  b,  per  SirE.  Coke,  at  p.  17  b:  "When 
a  man  hath  savage  beasts  ratione  privilegii,  as  by  reason  of  a  park,  warren  etc., 
he  hath  not  any  property  in  the  deer  or  conies,  or  pheasants,  or  partridges,  and 
therefore  in  our  action  quareparcum  warrennum  etc.  /regit  et  intravit  et  tres  damas, 
lepores,  cuniculos,  phasianos,  per  dices  cepit  et  asportavit  he  shall  not  say  swos,  for  he 
hath  no  property  in  them,  but  they  do  belong  to  him  ratione  privilegii  for  his 
game  and  pleasure  so  long  as  they  remain  on  the  privileged  place" — and  this  is 
so  a  fortiori  when  the  right  is  claimed  ratione  soli  [Blades  v.  Higgs  (1865),  11 
H.  L.  Cas.  621,  per  Lord  CiiELMsroRD,  at  p.  638). 

(a)  R.  V.  Townley  (1871),  L.  E.  1  C.  C.  K.  315.  As  to  trespass  generally, 
see  title  Trespass. 

ih)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30. 

(c)  Seepp.  228  e^  seg.,^o.s^. 

(d)  Case  of  Siuaiis,  supra  ;  Blades  v.  Higgs,  supra,  per  Lord  Wesibuey,  L.C, 
at  p.  631. 

(e)  As  by  being  tamed  or  made  captive. 

(/)  Blades  v.  Higgs,  supra;  and  see  Rigg  v.  Lonsdale  {Earl)  (1857),  1  H.  & 
N.  923,  Ex.  Ch. 

ig)  I  hid.  But  game  which  has  been  shot,  even  though  mortally  wounded, 
is  not  his  unless  and  until  it  is  dead  or  gathered,  so  that  a  person  fraudulently 
picking  it  up  and  taking  possession  of  it  before  it  is  dead  or  gathered  by  or  on 
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away  without  his  authority  he  can  prosecute  for  larceny  (h).    That      Sect.  i. 
he  cannot  prosecute  for  larceny  in  all  cases  is  due  to  a  peculiarity  Nature  and 
of  the  law  of  larceny.    When  anything  not  capable  in  its  original    Extent  of 
state  of  being  the  subject  of  larceny,  as  for  instance  a  thing  fixed  Rights, 
to  the  soil,  is  taken,  it  is  necessary  in  order  to  constitute  larceny  Larceny, 
that  the  act  of  taking  away  should  not  be  one  continuous  act  with 
the  act  of  severance  or  other  act  by  which  the  thing  becomes  a 
chattel  (i).    A  poacher,  therefore,  who  kills  game  and  carries  it 
away  at  once,  having  throughout  had  that  intention,  does  not 
commit  larceny ;  but  if  he  subsequently  returns  to  the  ground  with 
the  newly-formed  intention  of  taking  away  the  game  which  he  had 
previously  killed  he  is  guilty  of  larceny  (j). 

An  exception  to  the  general  rule  that  game-  when  killed  becomes  Exception  to 
the  property  of  the  owner  of  the  land  where  it  is  killed  arises  when 
the  game  in  question  is  pursued  on  to  the  ground  where  it  is    ^  ^ 
killed  from  elsewhere  and  captured  by  the  hunter  (A;).    The  hunter, 
however,  is  liable  to  prosecution  for  trespass  in  search  of  game  (1). 

Where  owing  to  immaturity  or  some  other  cause  (as  for  example, 

having  been  tamed  or  been  kept  in  captivity)  game  (m)  cannot  stray 

from  its  home,  the  property  which  the  owner  of  the  soil  of  that  home 

has  in  it  is  for  the  time  being  absolute,  and  the  game  may  be  the 

subject  of  larceny  (n). 
• 

behalf  of  the  owner  of  the  ground  cannot  be  charged  with  larceny  [B.  v.  Roe 
(1870),  11  Cox,  0.  C.  554,  0.  C.  R.).  As  to  trover  generally,  see  title  TuovER 
AND  Detinue. 

(70  R.  V.  Toiunley  (1871),  L.  E.  1  0.  0.  R.  315.  . 
(i)  Ibid.,  ^er  BoviLL,  C.J.,  at  p.  317;  compare  1  Hale,  P.  C.  510;  and  see,  ^ 
further,  title  Criminal  Law  and  Phoceduke,  Yol.  IX.,  pp.  637,  641. 
(y)  R.  V.  Toiunley,  supra. 

(k)  The  hunter  is  held  to  have  established  his  right  ^er  industriam  {Button 
Moody  (1697),  1  Ld.  Eaym.  250,  jper  Lord  Holt,  O.J. ;  Churchivard  v.  Studdy 
(1811),  14  East,  249 ;  see  CaseofSiuans  (1592),  7  Co.  Eep.  15  b).  In  Sutton  v.. 
Moody,  supra,  Lord  Holt  laid  down  the  proposition  that  if  a  trespasser  started  a 
hare  on  the  ground  of  A.,  and  killed  it  on  that  of  B.,  the  property  in  the  dead 
hare  was  in  the  trespasser.  This  has  been  doubted  by  Lord  Chelmsford  in 
Blades  v.  Higgs  (1865),  11  H.  L.  Cas.  621,  but  it  has  not  been  overruled. 

(l)  Sutton  V.  Moody,  supra;  Oshond  v.  Meadoivs  (1862),  12  C.  B.  (n.  s.)  10; 
Kenyon  v.  Hart  (1865),  6  B.  &  S.  249  ;  Tanton  v.  Jervis  (1879),  43  J.  P.  784; 
Horn  V.  Raine  (1898),  67  L.  J.  (q.  b.)  533 ;  and  see  p.  228,  post. 

(m)  Or  other  birds  or  animals  feroe  naturce.  that  are  fit  for  human  food  or  use, 
but  not  birds  or  animals  which  are  not  so  fit,  as  for  instance  rooks  {JIannam  v. 
Mockett  (1824),  4  Dow.  &  Ey.  (K.  B.)  518);  or  ferrets  {R.  v.  Searing  (1818),  Euss. 
&  Ey.  350).  Hawks,  however,  are  to  be  included  (1  Hale,  P.  0.  515) ;  and  see 
Hannam  v.  Mockett,  supra,  at  p.  944.  As  to  swans,  see  Oase  of  Swans,  supra. 
Tame  pigeons  are  protected  by  statute  (Larceny  Act,  1861  (24  &  25  Yict.  c.  96), 
s.  23) ;  see  R.  v.  Cheafor  (1851),  2  Den.  361,  0.  0.  E. ;  and  see,  generally,  title 
Animals,  Vol.  I.,  pp.  368  et  seq. 

(n)  Case  of  Swans,  supra,  per  Sir  E.  Coke,  at  p.  17  b.  **If  a  man  has 
young  shovelers  or  goshawks  or  the  like,  which  are  feroi  naturoe  and  they 
build  in  my  land,  I  have  possessory  property  in  them,  for  if  anyone  takes 
them  when  they  cannot  fly,  the  owner  of  the  soil  shall  have  an  action  of  trespass 
quare  ioscum  suum  fregit  et  tres  pullos  espervorum  suorum  cepit  et  asportavit. 
As  to  young  pheasants,  seeR.  v.  Cory  (1864),  10  Cox,  0.  0.  23,per  Channell,  B., 
at  p.  24  :  "  These  pheasants  having  been  hatched  by  hens  and  reared  in  a  coop, 
were  tame  pheasants  at  the  time  they  were  taken  whatever  might  be  their 
destiny  afterwards.  Being  thus,  the  prosecutor  had  such  a  property  in  them 
that  they  would  become  the  subject  of  larceny,  and  injury  for  stealing  them 
would  be  of  precisely  the  same  nature  as  if  the  birds  had  been  common  fowls  or 
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But  so  soon  as  the  game  has  gained  or  regained  its  freedom  and 
abihty  to  stray  at  will,  the  property  of  the  owner  of  the  soil  at  once 
becomes  qualified  instead  of  absolute  (o). 

454.  The  right  of  property  in  the  eggs  of  game  birds  rather 
curiously  follows  the  principle  of  the  right  over  game  in  general, 
instead  of  that  of  the  right  over  young  or  captive  game,  that  is  to 
say,  the  property  in  them  is  qualified,  not  absolute. 

In  order  that  the  property  may  be  absolute  the  eggs  must  first 
have  been  collected  from  the  nests  or  otherwise  reduced  into 
possession  The  taking  of  eggs  from  the  nests  of  wild  birds 

does  not  therefore  amount  to  larceny  {q),  but,  as  in  the  case  of 
game  generally,  the  qualified  right  of  property  receives  recognition 
and  support  from  provisions  of  the  game  laws  which  create  special 
offences  in  the  case  of  taking  or  destroying  the  eggs  of  certain 
birds,  and  thereby  protect  them  against  trespassers  (r). 

Sect.  2. — Rights  in  Privileged  Places, 

455.  In  certain  cases  the  right  to  kill  or  take  game  may  be 
claimed  ratione  privilegii  without  reference  to  the  occupation  of  the 
land  on  which  the  game  is  found.  Such  a  right  is  a  franchise 
having  its  origin  in  a  grant  made  by  the  Crown  in  exercise  of  the 
royal  prerogative  (s).     The  grantee  has  the  exclusive  right  of 


any  other  poultry,  the  character  of  the  birds  in  no  way  affecting  the  law  of  the 
case,  but  only  the  question  of  identity."  So,  too,  when  young  partridges  were 
reared  by  a  hen,  they  were  held  to  be  the  subject  of  larceny  so  long  as  they 
remained  with  the  hen,  even  though  she  was  allowed  to  wander  about  her 
owner's  premises  at  will  {R.  v.  Shickle  (1868),  L.  E.  1  0.  C.  E.  158 ;  see  also 
R.  V.  Oarnliam  (1861),  8  Cox,  0.  0.  451  ;  R.  v.  Head  (1857),  1  P.  &  F.  350). 

(o)  Case  of  Swans  (1592),  7  Co.  Eep.  15  b;  and  see  note  {n),  p.  213,  ante.  It 
is  an  offence  punishable  by  a  fine  not  exceeding  £2  to  kill,  wound,  or  take  a 
house  dove  or  pigeon  under  circumstances  that  do  not  constitute  larceny 
(Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  23);  but  this  provision  does  not 
apply  where  notice  is  given  and  the  bird  has  done  damage  {Taylor  v.  Newman 
(1863),  4  B.  &  S.  89);  see  also  pp.  227,  228,  :post. 

{p)  R.  V.  Stride  and  Millard,  [1908]  1  K.  B.  617,  C.  C.  E. 

{q)  Hid., per  Lord  Alveestone,  C.J.,  at  p.  627.  In  this  case  the  words  one 
thousand  pheasants'  eggs  of  the  goods  and  chattels  of  and  of  and  belonging  to 
W.  G."  were  held  to  be  a  sufiicient  averment  that  the  eggs  were  the  subject  of 
larceny,  although  the  indictment  contained  no  allegation  that  the  eggs  had  been 
reduced  into  possession ;  see  p.  239,  jpcst.  Taking  eggs  of  game  birds  that  are 
tame  or  in  captivity  would  no  doubt  amount  to  larceny,  but  it  would  be 
necessary  in  the  absence  of  an  averment  of  reduction  into  possession  to  state  in 
the  indictment  that  they  were  the  eggs  of  a  tame  or  captive  bird  {ibid.,  per 
Lord  Alverstone,  C.J.,  at  p.  626 ;  R.  v.  Gallears  (1849),  1  Den.  501,  0.  0.  E.). 

(r)  The  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  24,  provides  penalties  for 
destroying  or  taking  the  eggs  of  "  game,"  swan,  wild  duck,  teal  or  widgeon. 
The  Poaching  Prevention  Act,  1862  (25  &  26  Yict.  c.  114),  s.  1,  includes  within 
its  protection  as  ''game,"  the  eggs  of  pheasants,  partridges,  grouse  and  black 
game  or  moor  game ;  see  p.  236,  post.  As  to  the  protection  afforded  to  the  eggs 
of  other  wild  birds  by  the  Wild  Birds  Protection  Act,  1894  (57  &  58  Yict.  c.  24), 
see  title  Animals,  Yol.  I.,  p.  408. 

{s)  Devonshire  {Duke)  v.  Lodge  (1827),  7  B.  &  0.  36 ;  Blades  v.  Higgs  (1865), 
11  H.  L.  Gas.  621,  ^er  Lord  Westbijry,  L.O.,  at  p.  631.  As  to  the  nature  of 
franchises  in  general,  see  title  Constitutional  Law,  Yol.  YL,  p.  489.  Such  a 
right  cannot  be  claimed  by  a  class  of  persons  who  are  not  a  corporation 
{Gateward's  Case  (1607),  6  Co.  Eep.  59  b  ;  see  also  Chiltony.  London  Corporation 
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killing  the  game  found  on  the  land  to  which  the  grant  applies,     Sect.  2. 
whether  he  is  the  owner  of  such  land  or  not.    Such  a  right  may    Rights  in 
be  established  either  by  express  grant  or  by  prescription  (t).     The  Privileged 
places  in  which  such  rights  exist  are  forests  and  their  purlieus,  Places, 
chases,  parks  and  warrens  {a). 

The  beasts  of  forest,  chase,  and  park  include  the  various  species  Beasts  of 
of  deer  (5).  forest  etc. 

Beasts  and  fowls  of  warren  include  hares,  rabbits,  roedeer,  Beasts  of 
partridges,  rails,  quails,  pheasants,  woodcock,  heron,  and  mallard  (c).  warren. 
They  do  not  include  grouse  (d). 

There  seems  to  be  authority  for  including  not  only  the  above,  but 
plover  and  larks  as  birds  of  warren  (e). 

The  right  of  the  lord  of  the  manor  to  shoot  game  on  the  waste  Rights  of 
land  of  the  manor  is  not  a  liberty  nor  an  easement,  but  an  incident  q°  ^^^^^'^^^ 
of  his  property;  he  hps  the  same  right  in  respect  of  the  waste  as  i^a^ndsr^^  ^ 
he  has  over  his  other  demesne  lands  (/). 

Where  the  waste  lands  of  a  manor  have  been  inclosed,  the  question 
in  whom  the  sporting  rights  over  the  inclosed  lands  are  vested  is  one 
of  construction  of  the  provisions  of  the  Inclosure  Act  under  which  the 
inclosure  was  made.  If  the  waste  lands  have  been  allotted  to  the 
commoners  as  their  freehold,  prima  facie  the  right  of  sporting 
belongs  to  them  as  incident  to  their  property  in  the  soil,  and  the 
burden  of  proof  is  on  the  lord  of  the  manor  to  show  that  it  has  been 
reserved  to  or  conferred  upon  him  by  the  statute.  A  reservation  of 
sporting  rights  is  to  be  construed  most  strictly  against  the  party 
claiming  under  it,  because  it  is  in  derogation  of  the  right  of  freehold 
which  is  given  to  the  allottees.  Nothing  short  of  a  positive  reserva- 
tion of  such  rights  over  the  inclosed  lands,  either  in  express  terms 
or  by  necessary  implication,  will  suffice.  The  mere  reservation  of 
manorial  rights  will  not  have  this  effect,  for  the  lord  of  the  manor 
as  such  has  no  right  of  sporting  over  all  lands  within  the  manor, 
and  his  right  of  sporting  over  the  waste  lands  is  not  a  manorial 
right,  but  a  right  which  is  incident  to  his  ownership  of  the  soil  of 

(1878),  7  Oh.  D.  73*5;  Bivers  (Lord)  v.  Adams  (1878),  3  Ex.  D.  361 ;  Goodman 
V.  Saltash  Corporation  (1882),  7  App.  Gas.  633). 

{t)  As  to  prescription  generally,  see  title  Easements  and  Peofits  a  Pkendke, 
Vol.  X.,  pp.  257,  264,  268. 

(a)  Eor  the  meaning  of  these  terms,  see  Manwood,  Forest  Laws,  3rd  ed., 
Ch.  I.,  and  title  Constitutional  Law,  Vol.  YL,  p.  489,  and  ibid.,  Yol.  YIL, 
p.  181,  where  the  nature  and  extent  of  the  privileges  which  exist  in  such  places 
are  fully  discussed. 

(b)  Co.  Litt.  233. 

(c)  The  list  is  that  given  in  Co.  Litt.  233  a,  where  the  fowls  of  warren  are 
divided  into  terrestres  and  aquatiles,  and  the  terrestres  are  sub-divided  into 
campestres  and  silvestres,  the  particular  birds'  names  in  each  case  being  followed 
by  the  word  "etc.,"  so  that  the  list  is  not  exhaustive.  As  to  wild  duck,  see 
Fitzhardinge  {Lord)  v.  Purcell,  [1908]  2  Ch.  139;  compare  2  Bl.  Com.,  14th  ed., 
p.  38,  n.  (b). 

{d)  Devonshire  (Duke)  v.  Lodge  (1827),  7  B.  &  C.  36. 

(e)  Introduction  to  "  Select  Pleas  of  the  Forest,"  pp.  129—131  (Selden 
Society,  Yol.  XIII.). 

(/)  Greathead  v.  Morley  (1841),  3  Man.  &  Gr.  139  ;  compare  Bigg  v.  Lonsdale 
{Earl)  (1857),  1  H.  &  N.  923,  Ex.  Ch.  As  to  the  peculiar  powers  of  a  game- 
keeper appointed  by  the  lord  of  a  manor  in  respect  of  trespassers  in  pursuit  of 
game,  see  pp."  244,  245,  post. 
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Privileged  the  lands  which  are  inclosed  under  the  Act  (h). 

Places. 


Part  IV. — Persons  having  Rights  over 

Game. 


Eights  of 
occupier  of 
land. 


Eeservation 
by  landlord. 


Bights  of 

occupying 

owner. 


Sect.  l.—In  General. 

456.  In  all  places  other  than  those  which  are  the  subject  of  a 
privilege  (i)  the  rights  over  the  game  are  prima  facie  in  the  occupier 
of  the  land,  because  he  has  possession  of  the  soil,  and  his  rights  are 
infringed  by  the  presence  there  of  another  without  his  leave.  The 
occupier  must  be  either  the  owner  if  the  land  is  not  let,  or,  if 
the  land  is  let,  the  tenant.  Prima  facie,  therefore,  the  rights  over 
game  are  in  the  owner  where  the  owner  occupies  his  own  land  and 
in  the  tenant  when  the  owner  lets.  But  both  these  parties  can  part 
with  their  rights  over  the  game  to  a  third  party,  commonly  called 
the  shooting  tenant. 

A  landlord  who  lets  his  land  may  nevertheless  reserve  to  himself 
the  rights  over  game,  and,  having  reserved  those  rights,  may  either 
exercise  them  himself  or  grant  them  to  a  shooting  tenant.  In  the 
result,  therefore,  while  the  rights  over  game  are  in  the  occupier  in 
theory,  in  practice  they  are  frequently  alienated  from  him,  so  that 
there  are  three  persons  whose  rights  over  the  game  on  any  particular 
piece  of  land  have  to  be  considered,  namely,  the  owner,  the  shooting 
tenant,  and  the  occupying  or  agricultural  tenant. 

Sect.  2. — Rights  of  the  Owner, 
Sub-Sect.  1. — Occupying  Owner. 

457.  The  simplest  case  is  where  the  owner  occupies  his  own  land 
and  retains  the  rights  over  the  game  in  his  own  hand. 

Here  there  arise  no  conflicting  rights,  and,  subject  to  the  general 


ig)  Sowerhy  v.  Smith  (1874),  L.  E.  9  C.  P.  524,  Ex.  Ch. ;  Devonshire  {Duke)  v. 
0'Co7zwor  (1890),  24  Q.  B.  D.  468,  0.  A. ;  see  also  Robinson  v.  Wray  (1866), 
L.  E.  1  0.  P.  490. 

{h)  Ewart  v.  Graham  (1859),  7  H.  L.  Cas.  331  (reservation  of  "all  right  of 
hunting,  shooting,  fishing,  and  fowling  on,  through,  and  over  the  inclosed 
lands  "  held  not  to  be  confined  to  mere  manorial  rights)  ;  Hilton  and  Walkerfield 
[Townships)  Overseers  v.  Bowes  [Township)  Overseers  (1866),  L.  E.  1  Q.  B.  359; 
Leconfield  [Lord)  v.  Dixon  (1867),  L.  E.  3  Exch.  30,  Ex.  Oh.  (reservation  of 
*'  fishing,  hunting,  hawking,  fowling,  and  all  beasts  and  birds  considered  as 
game  ...  in  the  same  and  as  full,  ample,  and  beneficial  manner  as  they  now 
are  held,  taken,  and  enjoyed"  held  to  include  the  lord's  right  to  the  game 
whether  arising  from  his  ownership  of  the  soil  or  otherwise) ;  Masgrave  v. 
Forsttr  (1871),  L.  E.  6  Q.  B.  590.  See  also  titles  Commons  and  Eights  of 
Common,  Yol.  IV.,  pp.  501,  576  ;  Copyholds,  Vol.  VIII.,  pp.  25,  26. 

(i)  As  to  which,  see  pp.  214  et  seq.,  ante. 
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provisions  made  by  the  State  in  the  interests  of  game  and  wild     Sect.  2. 
birds  {k)  and  to  the  possession  of  a  game  Hcence  (I),  the  owner  is  in    Rights  of 
a  position  to  kill  and  take  the  game  upon  his  own  land  at  whatever  the  Owner, 
time  and  in  whatever  manner  he  prefers  (m). 

Where  the  owner  occupies  his  own  land,  but  grants  the  rights 
over  game  etc.  to  another,  that  other,  the  shooting  tenant,  may 
exercise  the  rights  so  granted  in  the  same  manner  and  to  the  same 
extent  as  the  owner  himself,  save  that  he  enjoys  no  right  of  killing 
hares  without  a  licence  (w). 

The  owner,  however,  retains  as  occupier  a  concurrent  right  to  kill 
ground  game  (o). 

Sub-Sect.  2. — Non-occupying  Owner. 

458.  If  the  owner  does  not  occupy  his  own  land,  but  lets  it  to  a  Non-occupy- 
tenant,  the  rights  over  game  may  or  may  not  be  reserved.    Where  mg  owner 
they  are  not  reserved,  they  pass  in  every  case,  with  the  possession  of 

the  land,  to  the  tenant  (j9).  A  tenant  who  acquires  his  rights  in  this 
way  is  subject  to  the  restriction  that  he  cannot  shoot  rabbits  by 
night  nor  set  traps  outside  rabbit  holes  (g).  To  this  extent  he  is  in 
a  worse  position  than  a  tenant  who  has  shooting  rights  expressly 
granted  to  him  by  the  owner  (r). 

459.  The  power  to  reserve  a  right  of  entry  on  the  land  to  the  Reservation 
owner  or  any  other  person  is  expressly  saved  by  statute  (s)  ;  and  of  rights  in 
the  reservation  may  be  effected  either  by  a  covenant  in  the  lease  or  f^^^^. 

by  a  separate  contract  {t)  ;  but  the  reservation  need  not  be  made  by 

{k)  See  pp.  209  et  seq.,  ante. 
(1)  See  pp.  246  et  seq.,  post. 

''{m)  Except  that  he  may  not  use  firearms  for  the  purpose  at  night  (Hares 
Act,  1848  (11  &  12  Yict.  c.  29),  s.  5) ;  see  p.  210,  ante. 

(n)  Such,  right  is  confined  to  persons  in  actual  occupation  and  owners  with  the 
right  of  killing  the  game  (Hares  Act,  1848  (11  &  12  Vict.  c.  29),  s.  1) ;  and  see 
p.  248,  post. 

(o)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  7. 

Ip)  Anderson  v.  Vicary,  [1900]  2  Q.  B.  287,  0.  A.  As  to  the  rights  of  the 
occupier  in  respect  of  ground  game,  see  p.  221,  post.  This  is  in  accordance 
with  the  common  law  doctrine  as  to  rights  arising  out  of  the  land.  The  rule 
was  finally  established  by  the  Game  Act,  1831  (1  &  2  WiU.  4,  c.  32),  s.  7, 
which  expressly  reserved  to  the  landlord  all  rights  over  game  in  the  case  of  all 
existing  leases  except  where  the  rights  were  specifically  granted  to  the  tenant 
or  where  the  lease  was  for  more  than  twenty-one  years.  But  it  left  all  future 
leases  to  be  governed,  except  where  the  game  was  specifically  reserved  (see 
note  (t),  infra),  by  the  general  law  of  trespass.  In  Scotland  a  precisely  contrary 
principle  obtains;  for  there  the  right  over  the  game  is  considered  a  right 
personal  to  the  owner  of  the  land  [Saunders  v.  Pitfield  (1888),  58  L.  T.  108). 

{cj)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  6.  Eabbit  hole  has  been 
defined  by  the  Scottish  Court  of  Session  as  meaning  that  part  which  is  covered 
by  the  roof,  and  not  the  ground  which  is  scraped  away  outside  [Brown  v.  Thomson 
(1882),  9  E.  (Ct.  of  Sess.)  1183).  It  does  not  mean  a  hole  scooped  out  under 
a  wire  fence  with  no  roof  of  soil  [Fraser  v.  Laivson  (1882),  10  E.  (Ct.  of  Sess.) 
396). 

(r)  May  v.  Waters,  [1910]  1  K.  B.  431 ;  Waters  v.  Phillips,  [1910]  2  K.  B.  465. 
(s)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  8. 

[t)  The  usual  method  is  to  insert  a  covenant  in  the  lease  creating  the  tenancy, 
but  the  right  of  entry  may  be  contained  in  any  deed,  grant,  lease  or  any 
written  or  parol  demise  or  contract.  For  forms  of  reservation  and  covenant, 
see  Encyclopaedia  of  Eorms  and  Precedents,  Yol.  YII.,  pp.  508,  512,  516,  518 
et  seq. ;  and  as  to  leases,  generally,  see  title  Landlord  and  Tenant. 
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Sect.  2.  deed ;  a  verbal  reservation  is  sufficient  (a).  A  reservation  is  to  be 
Rights  of  construed  strictly  against  the  person  claiming  under  it  (b). 
the  Owner.  reservation  to  the  lessor  of  the  exclusive  right  of  sporting  is 
void  in  so  far  as  it  applies  to  ground  game  (c),  but  such  a  reserva- 
tion is  severable,  and  in  so  far  as  it  applies  to  any  other  than 
ground  game  it  is  valid  (cT).  The  right  to  the  game  being  regarded 
as  a  right  arising  out  of  the  land,  such  a  covenant  for  reservation 
of  the  sporting  rights  may  be  sued  on  by  an  assignee  of  the 
reversion  (e). 

Liability  of  The  reserved  right  is  defended  by  provisions  which  make  it  an 
tenant.  offence  for  the  tenant  in  such  a  case  to  kill  or  take  the  game  or 
to  permit  anyone  else  to  do  so  (/).  In  the  case,  however,  of  a 
tenancy  created  since  1880  the  landlord  cannot  by  any  reservation 
of  the  sporting  rights  deprive  the  tenant  of  the  right  to  kill  ground 
game  (g) 

Eights  of  Hence,  when  the  rights  are  reserved,  the  owner  himself  or  any 

Ground^Game  P^^^^^  whom  he  may  grant  them  may  exercise  such  rights  to 
Act™  the  same  extent  and  precisely  as  if  he  were  himself  the  occupier 

of  the  land  except  for  such  rights  over  the  ground  game  as  are 
given,  to  the  tenant  by  the  Ground  Game  Acts  (h);  and  such 
claim  as  the  tenant  may  have  in  respect  of  damage  caused  by 
game  (i). 

(a)  Jones  v.  Williams  (1877),  46  L.  J.  (m.  c.)  270;  and  see  ^.  v.  Thurlstone 
{Inhabitants)  (1859),  1  E.  &  E.  502. 

{b)  See  title  Deeds  and  Othee  Instruments,  Vol.  X.,  p.  441.  As  to  the 
construction  of  such  reservations,  see  Moore  v.  Plymouth  (Lord)  (1817),  7  Taunt. 
614  (liberty  of  "  hunting"  does  not  include  shooting  feathered  game) ;  Wickhum 
V.  Hawker  (1840),  7  M.  &  W.  63  (a  conveyance  of  land  by  A.  and  B.  to  D., 
excepting  and  reserving  the  sporting  rights  to  A.,  B.,  and  C,  is  not  a  reservation, 
but  a  new  grant  by  D.) ;  Jefryes  v.  Evans  (1865),  19  C.  B.  (n.  s.)  246  (reservation 
of  the  right  of  "shooting  and  sporting"  is  not  limited  to  game  strictly  so 
called);  Coleman  y.  Bathurst  (1871),  L.  E.  6  Q,.  B.  366  (a  covenant  by  the  tenant 
that  he  would  not  destroy  the  game  held  not  to  amount  to  an  implied  reserva- 
tion of  the  game  to  the  landlord) ;  Houstoun  v.  Sligo  [Marquis)  (1886),  55  L.  T. 
614,  H.  L.  (exception  of  shooting  "  by  way  of  grant  and  not  of  reservation  " 
construed  as  a  re-grant  by  the  tenant  to  the  landlord). 

(c)  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47),  s.  3. 

\d)  Stanton  v.  Brown,  [1900]  1  Q,.  B.  671.  As  to  the  right  of  the  tenant  to 
recover  damages  from  the  shooting  tenant  in  respect  of  injury  caused  to  his 
crops  by  the  land  being  overstocked  with  game,  see  Farrer  v.  Nelson  (1885),  15 
Q.  B.  D.  258. 

(e)  Hooper  v.  Clark  (1867),  8  B.  &  S.  150.  A  condition  of  re-entry,  if  the 
tenant  is  guilty  of  an  offence  against  the  game  laws,  does  not  go  with  the 
reversion,  as  that  is  not  a  covenant  arising  out  of  the  land  [Stevens  v.  Copp 
(1868),  L.  E.  4  Exch.  20). 

(/)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  12;  see  p.  2U,post.  The  tenant 
in  such  a  case  can  actually  be  convicted  of  trespassing  in  pursuit  of  game 
[Liversedge  v.  Whiteoak  [1893),  57  J.  P.  692).  Game  is  to  be  understood  in  the 
strict  sense  of  the  definition  in  the  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  2 
(see  p.  208,  ante).  Neither  the  tenant  nor  anyone  acting  under  his  direction  is 
liable  to  be  prosecuted  under  s.  30  [ibid.  ;  see  p.  229,  post)  for  trespass,  so  that 
the  animals  and  birds  mentioned  in  that  section  which  are  not  "'game  "  can  be 
killed  by  the  tenant  without  risk  of  prosecution  [Spicer  v.  Barnard  (1859), 
1  E.  &  E.  874 ;  Fadiuick  v.  King  (1859),  7  C.  B.  (n.  s.)  88). 

(g)  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47),  s.  3.  This,  however,  is 
subject  to  the  restriction  contained  in  s.  6  [ibid.). 

(h)  See  p.  221,  post. 
(t)  See  p.  224,  pod. 
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No  doubt  an  agreement  reserving  the  right  to  kill  the  gamer " 
would  be  strictly  limited  to  the  right  to  kill  those  birds  or  animals 
which  are  within  the  definition  of  game  in  the  Game  Act,  1831  {j), 
but  the  more  usual  agreement  reserving  the  shooting  or  sporting 
rights  has  the  effect  of  reserving  the  right  to  kill  all  things  which 
are  usually  the  object  of  sport  (/c). 

A  covenant  that  the  tenant  shall  not  destroy  the  game  does  not 
have  the  effect  of  reserving  the  right  of  killing  it  to  a  landlord  who 
does  not  reserve  the  right  of  entry  for  that  purpose  (l). 

Sect.  3. — Rights  of  a  Shooting  Tenant, 

460.  The  shooting  tenant  may  have  obtained  his  right  either  Eights  of 
(1)  from  an  occupying  owner  (m),  or  (2)  from  an  owner  who  has  let  his  shooting 
land,  but  reserved  his  shooting  rights  (n),  or  (3)  from  an  occupying  ^^^a^^- 
tenant  where  the  rights  have  not  been  reserved  (o). 

In  all  these  cases  the  shooting  tenant  may  have  either  the  right 
to  shoot  the  game  or  else  general  shooting  and  sporting  rights  (p). 
Subject  to  this  he  takes  in  cases  (1)  and  (2)  precisely  those  rights 
that  the  owner  himself  would  have  had.  In  case  (1),  however,  the 
owner  retains  his  rights  as  occupier  under  the  Ground  Game  Act  (q). 
An  occupying  owner  or  tenant  who  infringes  the  rights  of  his  shoot- 
ing tenant  by  pursuing,  killing,  or  taking  the  game  commits  an 
offence  for  which  he  may  be  prosecuted  (r) ;  but  an  owner  not  in 
occupation  who  does  so  is  merely  liable  to  a  civil  claim  for  breach 
of  contract. 

The  right  to  kill  and  carry  away  game  is  not  a  mere  licence,  but 
a  profit  a  prendre  (s),  and,  being  an  incorporeal  hereditament,  can 
only  be  granted  by  deed  (t).    An  agreement  for  the  enjoyment  of 

(/)  1  &  2  Will.  4,  c.  32,  s.  2  ;  see  p.  208,  ante. 

[k)  Jeffryes  v.  Evans  (1865),  19  C.  B.  (n.  s.)  246.  Where  under  an  old  deed  , 
dated  1655  the  right  of  hawking  and  hunting  was  reserved,  it  was  decided  that 
the  reservation  did  not  cover  the  shooting  of  feathered  game  with  a  gun  [Moore 
V.  Plymouth  [Lord)  (1817),  7  Taunt.  614).  While  a  tenant  who  infringes  the 
reserved  rights  of  killing  game  in  the  strict  sense  of  the  definition  commits  an 
offence  (see  note  (/),  p.  218,  ante),  a  tenant  who  kills  other  birds,  the  right  to 
which  may  have  been  reserved,  is  only  liable  to  an  action  for  breach  of  the 
covenant  or  agreement. 

[1]  Coleman  v.  Bathurst  (1871),  L.  E.  6  Q.  B.  366. 

(m)  For  forms  of  sporting  leases  from  owners,  see  Encyclopaedia  of  Forms 
and  Precedents,  Vol.  VIL,  p.  613 ;  and  as  to  the  stamps  thereon,  see  titles 
Landlord  and  Tenant;  Eevenue. 

[n)  For  a  form  of  sporting  lease  from  an  owner  who  is  not  the  occupier,  see 
Encyclopaedia  of  Forms  and  Precedents,  Vol.  VII.,  pp.  622  et  seq. 

[o)  For  a  form  of  sporting  lease  from  an  occupier,  see  ibid.,  p.  620. 

(p)  See  note  (&),  p.  218,  ante,  and  note  (k),  supra. 
■    [q)  Anderson  v.  Vicary,  [1900]  2  Q.  B.  287,  0.  A. 

(r)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  12.  But  the  shooting  tenant 
who  prosecutes  must  prove  strictly  his  right  to  the  game  by  production  of  the 
deed  granting  it  to  him  [Barker  v.  Davis  [1865),  34  L.  J.  (m.  C.)  140). 

(s)  Wickham  v.  Hawker  (1840),  7  M.  &  W.  63 ;  Eivart  v.  Graham  (1859),  7 
H.  L.  Cas.  331 ;  Wehher  v.  Lee  (1882),  9  Q.  B.  D.  315,  C.  A.  ;  Lowe  v.  Adams, 
[1901]  2  Oh.  598 ;  and  see,  generally,  titles  Deeds  and  Other  Instruments, 
Vol.  X.,  p.  361 ;  Easements  and  Profits  a  Prendre,  Vol.  XI.,  p.  336. 

[t)  Bird  V.  Higginson  (1837),  6  Ad.  &  El.  824,  Ex.  Oh.  ;  Brigstocke  v.  Raijner 
(1875),  40  J.  P.  245.  But  a  lessee  who  has  had  the  benefit  of  a  lease  which  is 
not  under  seal  cannot  set  up  the  want  of  a  seal  as  a  defence  to  an  action  on  the 
coyenants  of  the  lease  [Adams  v.  Clutterhuck  (1883),  10  Q.  B.  D.  403 ;  compare 
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such  a  right  is  a  contract  for  an  interest  in  land  within  s.  4  of  the 
Statute  of  Frauds  (a). 

461.  Apart  from  any  special  covenant  in  his  agreement,  the 
right  which  a  shooting  tenant  acquires  is  the  right  to  shoot  over 
the  lands  as  they  happen  to  be  at  the  time  (h). 

The  usual  covenant  for  quiet  enjoyment  in  such  an  agreement  does 
not  prevent  the  owner  or  occupier  from  converting  arable  into  pasture 
land,  or  vice  versa  (c),  nor  from  grubbing  up  grass  {d)  or  cutting 
timber  in  the  ordinary  course  of  management  of  the  estate  (e). 

A  shooting  tenant  cannot  prevent  his  landlord  from  putting  up 
a  part  of  the  land  for  auction  to  be  sold  as  building  lots,  subject 
to  the  right  of  shooting,  where  it  does  not  appear  that  the  sale  must 
inevitably  injure  the  shooting  tenant's  rights  (/).  But  the  lessor 
must  not,  of  course,  do  anything  for  the  express  purpose  of  injuring 
the  rights  of  shooting  (g). 

Where  an  accident,  such  as  fire,  threatens  damage  to  his  shooting 
rights,  the  shooting  tenant  is  entitled  to  take  such  means  on  the 
land  as  will  protect  his  rights,  if  he  can  show  that  they  cannot 
otherwise  be  protected  (h). 

Sect.  4. — Rights  of  an  Agricultural  Tenant, 
Sub-Sect.  1. — In  General. 

462.  An  agricultural  tenant  in  occupation  of  land  on  which  the 
sporting  rights  are  not  reserved  has  the  same  rights  over  game  etc. 
as  an  owner  in  occupation  (i),  save  that  he  may  not  kill  rabbits  at 
night  with  a  gun  nor  employ  spring  traps,  except  in  rabbit  holes  (j). 
This  restriction  does  not,  however,  apply  where  he  has  had  the 
right  to  kill  and  take  rabbits  expressly  conferred  upon  him  (k). 

He  may  grant  his  rights  to  a  shooting  tenant,  including  the  right 
to  take  and  kill  the  ground  game  (l)  ;  but  such  grant  will  not 

Thomas  v.  Fredricks  (1847),  10  Q.  B.  775).  Where  there  is  an  agreement  (not 
under  seal)  for  the  letting  of  shooting  rights,  a  landlord  may  be  restrained  from 
interfering  with  the  exercise  of  the  shooting  rights  pending  the  execution  of  a 
lease  {Frogley  v.  Lovelace  {Earl)  (1859),  1  John.  333).  By  Scottish  law  such 
a  grant  need  not  be  made  under  seal  {ibid.).  In  Ireland,  also,  the  law  does 
not  require  a  deed  {RadcUffv.  Hayes,  [1907]  1  I.  E.  101). 

(a)  Statute  of  Erauds  (29  Oar.  2,  c.  3) ;  Wehher  v.  Lee  (1882),  9  Q.  B.  D.  315, 
C.  A. ;  see  titles  Contract,  Yol.  YII.,  p.  361 ;  Deeds  and  Othee  Insteu- 
MENTS,  Yol.  X.,  p.  378 ;  Landlord  and  Tenant.  As  to  the  notice  which  is 
necessary  to  terminate  the  agreement  where  the  shooting  tenant  has  continued 
to  enjoy  the  shooting  rights  after  the  expiration  of  the  period  originally  fixed, 
see  Loiue  v.  Adams,  [1901]  2  Ch.  598. 

(6)  Gearns  v.  Baher  (1875).  10  Oh.  App.  355. 

(c)  Jefrijes  v.  Fvans  (1865),  19  0.  B.  (n.  s.)  246. 

(d)  lord. 

fe)  Gearns  v.  Baher,  supra. 

If)  Pattisson  v.  Gilford  (1874),  L.  E.  18  Eq.  259. 
{g)  Gearns  v.  Baher,  supra. 

{h)  Cope  Y.  Sharpe,  [1910]  1  K.  B.  168 ;  and  compare  S.  0.  (1911),  Times, 
12th  January. 
{i)  See  p.  216,  ante. 

{j)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  6;  Saunders  v.  Pitfeld 
(1888),  58  L.  T.  108  ;  and  see  p.  217,  ante. 

(k)  May  V.  Waters,  [1910]  1  K.  B.  431 ;  Waters  v.  Phillips,  [1910]  2  K.  B.  465. 
(Z)  Morgan  v.  Jachson,  [1895]  1  Q.  B.  885. 
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preclude  him  from  exercising  his  concurrent  right  to  kill  ground      Sect,  4. 
g«,me  himself  (m).  Rights  of  an 

Agricultural 

463.  An  agricultural  tenant  in  occupation  of  land  on  which  the  Tenant, 
sporting  rights  have  been  reserved  has  certain  rights  in  regard  to  ^j^^^^" 
game  secured  to  him.  ^  ^  sporting 

These  rights  have  been  granted  by  statute  in  the  interests  of  rights 
good  husbandry  and  for  the  better  security  of  the  capital  and  i"eserved. 
labour  invested  by  the  occupier  of  land  in  the  cultivation  of  the 
soil  (n). 

They  comprise  direct  rights  in  the  case  of  ground  game,  and  Agricultural 
indirect  rights  in  the  case  of  game  generally.  ^Phtfto 

Such  rights  are  conferred  ,in  the  one  case  by  the  Ground  Game  ground  game. 
Acts  (o),  and  in  the  other  by  the  Agricultural  Holdings  Act,  1908  (p). 

Sub-Sect.  2. — Under  the  Ground  Game  Act,  1880. 

464.  The  right  of  the  tenant  under  the  Ground  Game  Acts  (o)  is  Effect  of 
the  right  to  kill  and  take  ground  game  on  the  land  in  his  occupa-  ^iTs^Sn 
tion,  whether  or  not  any  other  person  is  entitled  also  to  kill  and  tenant, 
take  ground  game  on  the  same  land  (q).  The  right  i^  incident  to  and 
inseparable  from  his  occupation,  so  that  he  cannot  be  divested  of  it 

in  any  way  (r).  Any  agreement,  condition,  or  arrangement  is  void  (s) 
which  purports  to  alienate  it  from  him  or  which  gives  him  any  advan- 
tage in  consideration  of  his  forbearing  to  exercise  it  or  imposes  any 
disadvantage  upon  him  in  consequence  of  his  exercising  it. 

465.  The  right  is  granted  expressly  to  occupiers   as  such.  Rights  of 
Hence,  if  a  tenant  sublets  his  land,  he  parts  with  the  right  and  sab-lessee, 
the  sub-lessee  acquires  it  for  the  duration  of  the  sub-lease.  The 

right  to  kill  ground  game  on  land  is  withheld  from  anyone  who 
merely  has  a  right  of  common  over  it  (a),  and  from  anyone  who  is 
in  occupation  for  the  purpose  of  the  grazing  or  pasturage  of  sheep, 
cattle  or  horses,  for  a  period  of  nine  months  or  less  (b). 


(m)  Morgan  v.  Jachson,  [1895]  1  Q.  B.  885,  ;per  Weight,  J.,  at  p.  887. 
\n)  See  preamble  to  Grround  Grame  Act,  1880  (43  &  44  Yict.  c.  47). 
(o)  lUd.  ;  Grround  Game  (Amendment)  Act,  1906  (6  Edw.  7,  c.  21). 
_p)  8  Edw.  7,  c.  28. 

q)  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47),  s.  1. 
(r)  Ihid.,  ss.  1,  3,  7. 

(s)  lUd.,  s.  3.  The  wording  of  the  section  is  sufficiently  wide  to  suggest  a 
doubt  whether  the  effect  of  such  a  covenant  in  a  lease  would  not  be  to  render  the 
whole  lease  void,  but  it  has  been  held  that  where  by  a  lease  the  exclusive  right 
of  sporting  is  reserved  the  lease  is  void  only  in  so  far  as  it  purports  to  deprive  the 
occupier  of  the  right  to  kill  and  take  ground  game  [Stanton  v.  Brown,  [1900] 

1  Q.  B.  671).  ^  V\rhere  a  tenant  agreed  with  his  landlord  to  leave  the  ground 
^ame  unshot  in  his  landlord's  interest,  on  the  faith  of  a  promise  by  the  landlord 
to  compensate  him  for  the  damage  done  by  the  ground  game,  and  where  the 
tenant  sued  for  compensation  under  the  agreement,  it  was  held  that  the  agree- 
ment was  void  and  that  he  could  not  recover  {Sherrard  v.  Gascoigne,  [1900] 

2  Q.  B.  279  ;  and  see  Beardmore  v.  Meakin  (1884),  20  L.  J.  N.  0.  8).  Quaere 
whether  an  arrangement  between'  the  occupier  and  the  person  having  the 
shooting  rights,  which  merely  settles  the  mode  in  which  the  occupier  should 
exercise  his  rights,  can  be  made. 

(a)  GroT^id  Game  Act,  1880  (43  &  44  Vict.  c.  47),  s.  1  (2)  ;  Game  Act,  1831 
<1  &  2  Will.  4,  c.  32),  s.  10  ;  compare  Cooiier  v.  Marshall  (1757),  1  Burr.  259. 
(6)  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47),  s.  1  (2).  The  precise  language 


222 


Game. 


Sect.  4. 
Rights  of  an 
Agricultural 

Tenant. 

Agricultural 

tenant's 

rights  over 

moorlands  and 

uninclosed 

non-arable 

land. 


Who  may 

exercise 

right. 

Rights  of 
joint  tenants. 

Requirements 
of  authority. 


466.  In  the  case  of  moorlands  and  uninclosed  non-arable  land, 
except  detached  portions  of  either  which  are  less  than  twenty-fi^e 
acres  in  extent  and  adjoin  arable  lands,  the  time  at  which  the  right 
of  the  agricultural  tenant  to  kill  ground  game  may  be  exercised  is 
limited.  Between  the  11th  December  of  one  year  and  the  31st  March 
(both  inclusive)  of  the  succeeding  year  the  right  may  be  exercised 
and  ground  game  may  be  killed  in  any  legal  way  (c).  Between  the  1st 
April  and  the  31st  August  (both  inclusive)  the  right  is  suspended 
altogether,  but  between  the  1st  September  and  the  10th  .December 
(both  inclusive)  of  any  year  the  right  may  be  exercised  otherwise  than 
by  the  use  of  firearms  (d),  and  as  between  those  dates  a  valid 
agreement  may  be  made  between  the  occupier  and  the  owner  or 
shooting  tenant  for  the  joint  exercise  of  the  right  or  for  its  exercise 
for  their  joint  benefit  {e). 

Moreover,  tenants  in  occupation  of  lands  on  which  the  right  to 
take  and  kill  ground  game  is  vested  by  lease,  contract  of  tenancy,  or 
other  contract  bond  fide  made  for  valuable  consideration  before  the 
7th  September,  1880  (/),  in  some  other  person,  are  not  entitled  to 
exercise  their  right  until  the  determination  of  that  contract  (g),  and 
in  places  where  before  the  7th  September,  1880,  any  person  other 
than  the  landlord,  lessor,  or  occupier  became  entitled  by  virtue  of 
any  franchise,  charter,  or  Act  of  Parliament  to  a  special  right  of 
killing  or  taking  ground  game,  the  tenant  is  precluded  from  any 
action  that  might  affect  such  special  right. 

467.  In  all  places  the  exercise  of  the  right  is  confined  to  the 
occupier  and  to  persons  duly  authorised  by  him  in  writing  (h). 

Where  there  are  joint  tenants,  each  of  them  is  at  liberty  to 
exercise  the  right  (t),  but  if  they  authorise  other  persons  pre- 
sumably they  must  do  so  jointly. 

The  written  authority  need  not  be  in  any  prescribed  form  (k),  and 
there  is  no  provision  requiring  it  to  be  either  signed  or  dated,  but 
it  should  state  the  name  of  the  person  authorised  and  indicate  the 
place  in  regard  to  which  the  authority  is  given  {I).    Every  person 


of  this  exception  leaves  in  some  doubt  tlie  question  whether  it  covers  occupation 
for  the  purpose  of  grazing  of  other  animals,  as,  for  instance,  goats  or  pigs. 

(c)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  1  (3). 

{d)  Ground  Game  (Amendment)  Act,  1906  (6  Edw.  7,  c.  21),  s.  2. 

(e)  I  hid.,  s.  3. 

(/)  The  date  of  the  passing  of  the  Ground  Game  Act,  1880  (43  &  44  Yict. 
0.  47). 

(g)  I  hid.,  s.  5.  When  a  tenant  lield  land  under  a  tenancy  from  year  to  year, 
but  there  was  an  agreement  made  before  the  7th  September,  1880,  for  a  fourteen 
years'  lease  to  be  granted  at  the  expiration  of  the  tenancy,  and  that  lease  con- 
tained a  covenant  reserving  rights  over  ground  game  to  the  landlord,  it  was  held 
that  the  rights  to  the  ground  game  remained  vested  in  the  landlord  until  the 
expiration  of  the  fourteen  years'  lease  {AUhusen  v.  Brooking  (1884),  26  Ch. 
559 ;  compare  Hassard  v.  Clark  (1884),  13  L.  E.  Ir.  391). 

(h)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  1  (1).  A  person  who 
kills  ground  game  on  the  verbal  instruction  only  of  the  occupier  is  a  trespasser ; 
compare  Richardson  v.  Maitland  (1897),  34  Sc.  L.  E.  426  (a  Scottish  case). 

(i)  Compare  Assessed  Tax  Appeal  Case  (1473). 

(/c)  For  a  form  of  authority,  see  Encyclopaedia  of  Eorms  and  Precedents, 
Yol.  YIL,  p.  630. 

(l)  Prima  facie  the  authority  will  no  doubt  be  deemed  to  be  given  by  a  person 
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so  authorised  by  the  occupier  may  be  required  by  any  person      Sect.  4. 
having  a  concurrent  right  to  take  and  kill  the  ground  game  on  the  Rights  of  an 
land,  or  by  any  person  authorised  by  the  latter  in  writing  (771),  to  Agricultural 
produce  the  document  giving  him  authority,  and  if  he  fails  to  do  so  Tenant, 
he  will  not  be  deemed  to  be  an  authorised  person  (n) . 

The  persons  who  may  be  authorised  are  (0) : — (1)  members  of  the  Who  may  be 
occupier's  household  {p)  resident  (q)  on  the  land  in  his  occupa-  authorised, 
tion  (r)  ;   (2)  persons  in  his  ordinary  service  on  such  land  (s)  ; 
(3)  any  one  other  person  (t)  bond  fide  employed  by  him  for  reward  (a) 
in  the  taking  and  destruction  of  ground  game. 

Only  one  other  person  besides  the  occupier  himself  may  bo 


having  a  right  to  do  so,  and  to  be  valid  at  the  date  on  which  it  is  relied  on,  but 
if  these  questions  are  disputed,  and  the  holder  is  proceeded  against  for  trespass, 
they  will  be  facts  to  be  decided  by  the  magistrate.  The  same  applies  to  the 
name  of  the  person  authorised  and  the  place,  but  if  they  are  not  stated,  or  if, 
for  instance,  the  authority  is  to  "bearer,"  production  of  the  document  would  be 
rendered  nugatory. 

(m)  Por  a  form  of  authority,  see  Encyclopaedia  of  Eorms  and  Precedents, 
Vol.  YII.,  p.  631. 

(n)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  1  (1)  (c). 
(0)  Hid.,  s.  1  (1)  (b). 

{jp)  The  household  will  include  household  servants,  namely,  those  who  live 
and  board  at  his  house,  but  presumably  not  such  as  live  in  other  houses  on  the 
farm;  compare  Re  Drax,  Savile  v.  Yeatman  (1887),  57  L.  T.  475 ;  Ogle  v.  Morgan 
(1852),  1  De  G.  M.  &  G.  359. 

{q)  A  man's  residence  has  been  described  as  the  place  where  he  eats,  drinks, 
and  sleeps,  or  where  his  family  or  servants  eat,  drink,  or  sleep  {M.  v.  North  Curry 
{Inhabitants)  (1825),  4  B.  &  C.  953,  per  Bayley,  J.,  at  p.  959).  This  is  a  general 
definition  only,  and  a  resident  will  include  a  visitor  staying  in  the  house,  but 
presumably  not  one  who  comes  for  a  day  only  and  does  not  sleep  or  eat  more 
than  one  meal  or  so  there.  The  question  is  one  of  fact  in  each  case,  but  a 
person  invited  to  stay  for  a  week  and  shoot  rabbits  was  held  by  a  Scottish  court 
to  satisfy  the  condition  [Stuart  v.  Murray  (1884),  12  Eettie  (Justiciary  Oases),  9). 
It  is  not  necessary  that  the  occupier  should  reside  there  himself  ;  compare  B.  v. 
North  Curry  [Inhabitants],  supra. 

[r)  This  would  seem  to  limit  the  authority  given  to  this  class  of  person  to  the 
farm  on  which  they  were  resident,  so  that  when  a  tenant  held  two  or  more 
farms  the  household  resident  on  each  could  take  and  kill  the  ground  game  on 
that  farm,  but  not  on  the  others.  There  is  a  limit  to  the  number  of  persons  in 
this  class. 

(s)  Ordinary  service  presumably  means  regular  service,  so  that  casual  labour 
taken  on  for  a  week  or  two,  as  for  harvest,  would  be  excluded.  Moreover, 
servants  who,  however  regularly  employed,  do  not  find  their  customary  work 
on  the  land  would  also  be  excluded.  There  is  otherwise  no  limit  to  the  number 
of  persons  who  might  be  included  in  this  class. 

[t)  This  class  may  include  a  person  who  is  not  in  the  household  or  regular 
employment  of  the  occupier,  but  only  one  person  at  a  time  can  be  so  employed. 

(a)  This  introduction  of  a  stranger  on  to  the  land  is  dissociated  from  any  idea 
of  sport^  to  be  had  out  of  killing  the  ground  game.  It  must  be  a  business 
transaction.  The  person  contemplated  is  a  professional  rabbit-catcher.  It  is 
possible,  no  doubt,^  that  a  friend  or  servant  might  be  employed  if  he  were 
definitely  paid  for  it,  but  whereas  in  the  case  of  the  rabbit- catcher  the  fact  of 
his  being  allowed  to  keep  all  or  some  of  the  rabbits  taken  would  probably  be 
considered  bond  fide  employment  for  reward  (compare  Bruce  v.  Frosser  (1898), 
35  Sc.  L.  E.  433  (commented  on  in  (1899)  62  J.  P.  466),  where  it  was  so 
decided  by  the  Scottish  courts),  a  similar  gift  to  a  friend  asked  to  come  and  shoot 
could  hardly  be  so  construed.  Definite  employment  for  the  purpose  is  required ; 
verbal  instructions  are  insufficient;  see  note  (A),  p.  222,  ante;  compare  Bichard- 
son  v.  Maitland  (1897),  34  Sc.  L.  B.  426  (a  Scottish  case). 
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Sect.  4.  authorised  by  him  to  exercise  his  rights  by  killing  the  ground  game 
Rights  of  an  with  firearms  (h). 


Agricultural 
Tenant. 

Compensation 
to  tenant  for 
damage  by 
game. 


Notice  to 
landlord  of 
damage. 


Sub- Sect.  3. — Under  the  Agricultural  Holdings  Ad,  1908. 

468.  In  addition  to  the  protection  from  damage  by  hares  and 
rabbits  which  is  given  to  an  agricultural  tenant  by  the  right  to 
shoot  them  under  the  Ground  Game  Act,  1880  (c),  he  is  entitled 
to  compensation  in  certain  cases  for  damage  done  to  his  crops  by 
deer,  pheasants,  partridges,  grouse,  and  black  game(<£).  This  right 
is  limited  to  the  ordinary  case  where  the  right  to  kill  and  take  the 
game  is  not  vested  in  the  tenant  or  anybody  (other  than  the  land- 
lord) claiming  under  him,  and  where  the  tenant  has  not  his 
landlord's  written  permission  to  kill  it  (e). 

Any  agreement  between  a  landlord  and  a  tenant  which  purports 
to  negative  or  limit  this  right  to  compensation  is  void  (/). 

Compensation  is  only  payable  if  the  damage  "done  exceeds  in 
amount  the  sum  of  Is.  per  acre  of  the  area  over  which  the  damage 
extends  (g). 

The  amount  of  compensation  for  such  damage,  if  not  settled  by 
mutual  agreement  made  after  the  damage  is  done,  is  to  be 
determined  by  arbitration  (h). 

469.  The  landlord  is  entitled  to  receive  notice  in  writing  as 
soon  as  may  be  after  the  tenant  has  first  observed  the  damage  and 
to  have  a  reasonable  opportunity  to  inspect  the  damage.  This 
opportunity  must  be  given,  in  the  case  of  a  growing  crop,  before 

(&)  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47),  s.  1  (1)  (a). 
.   (c)  43  &  44  Vict.  c.  47,  s.  1. 

{d)  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  s.  10.  The  animals  and 
birds  enumerated  are  those  included  in  the  definition  of  game  for  the  purposes 
of  this  section  {Hid.). 

(e)  Before  the  passing  of  this  Act  a  tenant  whose  landlord  had  reserved  the 
sporting  rights  could  nevertheless  maintain  an  action  against  him  or  the  persons 
to  whom  the  shooting  rights  were  let  for  overstocking  the  land  with  game  so  as 
to  damage  his  crops  {Farrer  v.  Nelson  (1885),  15  Q.  B.  D.  258 ;  and  see  Birkbeck 
V.  Paget  (1862),  31  Beav.  403).  The  landlord  is  excepted  for  obvious  reasons. 
He  is  said  to  claim  under  the  tenant  in  consequence  of  the  common  law  rule 
which  makes  the  tenant  of  the  soil  the  holder  of  the  sporting  rights,  and  which 
necessitates  the  insertion  in  leases  of  clauses  reserving  those  rights  (if  the  land- 
lord desires  to  retain  them)  in  accordance  with  the  Game  Act,  1831  (1  &  2 
Will.  4,  c.  32),  s.  8  ;  and  compare  p.  216,  ante. 

(/)  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  s.  10  (1).  Compare 
the  similar  provision  with  respect  to  an  agreement  depriving  the  tenant  of  his 
right  to  compensation  for  improvements  in  s.  5  [ibid.)  and  with  regard  to 
the  right  to  kill  ground  game  in  the  Ground  Game  Act,  1880  (43  &  44  Vict, 
c.  47),  s.  3.  Though  the  agreement  is  void  for  this  purpose  it  may  contain 
other  provisions,  and  these  are  not  avoided  {Morgan  v.  Jackson,  [1895]  1  Q.  B. 
885).  Where  the  contract  of  tenancy  was  made  before  the  1st  January,  1909,  the 
date  at  which  the  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  came  into 
operation,  and  the  landlord  proves  that  under  such  contract  compensation  for 
damage  by  game  is  payable  by  him  or  that  in  fixing  the  rent  to  be  paid  under 
such  contract  allowance  in  respect  of  such  damage  to  an  agreed  amount  was 
expressly  made,  the  arbitrator  must  make  such  deduction  from  the  compensa- 
tion which  would  otherwise  be  payable  under  this  provision  as  may  appear 
]-CiBt{ibid.,  s.  10  (3)). 

{g)  Ibid.,  s.  lO  (1). 

(h)  Ibid.,  s.  10  (2).  As  to  arbitration,  see  title  Arbitration,  Vol.  I., 
pp.  437  et  seq. 
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the  crop  is  begun  to  be  reaped,  raised,  or  consumed,  and  in  the  case 
of  a  crop  reaped  or  raised,  before  it  is  begun  to  be  removed  from 
the  land  (^). 

Notice  in  writing  of  the  claim,  together  with  particulars  thereof, 
must  also  be  given  to  the  landlord  within  one  month  after  the 
expiration  of  the  calendar  year  (or  such  other  period  of  twelve 
months  as  is  by  agreement  between  the  landlord  and  tenant  substi- 
tuted therefor)  in  respect  of  which  the  claim  is  ma.dG{k). 

If  these  conditions  are  not  complied  with  the  tenant  cannot 
recover  any  compensation  (I). 

470.  Where  the  right  to  kill  and  take  the  game  is  vested  in 
some  person  other  than  the  landlord,  the  landlord  is  entitled  to  be 
indemnified  by  that  other  person  against  all  claims  for  compensa- 
tion for  damage  done  by  game  (m) . 


Sect.  4. 
Rights  of  a 
Agricultural 

Tenant. 


Landlord's 
right  of 
indemnity. 


Part  V. — Remedies  for  Infringement  of 

Rights. 

Sect.  1. — Civil. 

471.  Private  rights  over  game,  whatever  their   origin,  are  Nature  of 
-essentially  local  in  character,  and  the  principle  upon  which  their  private  rights 
security  depends  is  that  of  the  law  of  trespass  (n).  ^^^^  game. 

Trespass  is  committed  by  any  person  who  enters  the  land  of  Trespass, 
tinotber  without  authority  to  do  so  {quare  clausum  f regit)  (o). 

Such  an  act  requires  no  motive,  such  as  the  search  for  or  pursuit  Right  of 
of  game,  to  supply  a  ground  of  action  to  the  injured  party.    But  action  for 
while  the  right  of  action  is  open  to  any  occupier  whose  ground  is  ^^^^P^^^- 
trespassed  on,  it  is  of  special  importance  to  the  holder  of  rights 
over  game,  as  it  is  the  means  whereby  the  game  on  land  in  his 
occupation  is  protected  from  disturbance  (p). 

472.  The  ordinary  remedy  for  trespass  is  an  action  by  the  Remedies  for 
aggrieved  party,  who  can  claim  (1)  an  injunction  to  restrain  the  ^^^espass. 
alleged  trespasser  from  committing  further  acts  of  trespass,  (2)  a 
declaration  of  his  (the  plaintiff's)  rights,  and  (3)  damages  {q). 

Entry  on.. land  by  any  unauthorised  person  renders  him  liable  to 

(i)  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  s.  10  (2). 
Ik)  I  hid. 
{I)  I  hid. 

(m)  I  hid.,  s.  10  (4). 
.    {n)  See  p.  212,  ante ;  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  6. 

(o)  Cuhitt  V.  Porter  (1828),  8  B.  &  C.  257  ;  see,  generally,  title  Trespass. 

( j9)  I.e.,  if  he  is  an  occupier.  A  shooting  tenant  (not  in  occupation)  cannot 
luring  such  an  action  unless  the  occupier  is  joined  as  plaintiff  ;  but  his  rights  are 
protected  by  the  provisions  of  the  Game  Act  (see  p.  208,  ante) ;  see  p  228,  post. 

(q)  Damages  are  as  a  rule  only  awarded  to  the  extent  to  wiiich  the  aggrieved 
party  has  actually  suffered  loss,  but  where  the  trespass  is  aggravated  by  wilful 
a,nnoyance  or  other  special  circumstances,  they  may  be  given  on  a  more 
generous  scale  {Merest  v.  Harvey  (1814),  5  Taunt.  442,  where  £500  were 
awarded,  not  in  consequence  of  the  damage  done,  but  expressly  on  account  of 
the  attendant  circumstances,  the  defendant  having  persisted  in  joining  a  shooting 
party  unasked). 


H.L. — XV. 


I 


226 


Game. 


such  an  action.  If,  therefore,  a  person  standing  on  his  own  ground 
shoots  game  which  falls  upon  his  neighbour's  land,  he  cannot  enter 
that  neighbour's  land  to  gather  it  without  committing  an  act  of 
trespass  (r);  or,  again,  if  a  person  while  hunting  enters  on  the  land 
of  another  without  his  consent,  he  commits  an  act  of  trespass  (s). 

Further,  the  entry  need  not  be  personal  in  order  to  be  actionable. 
A  man  who  himself  does  not  enter,  but  invites  or  authorises  others 
to  do  so,  is  liable  to  an  action  for  trespass  {t).  So,  too,  is  the  mere 
firing  of  a  gun  into  the  land  of  another  (a),  or  the  sending  of  a  dog 
on  to  such  land  in  pursuit  of  game  (b). 

The  right  of  the  public  over  a  highway  is  limited  to  the  use  of 
the  highway  for  the  purpose  of  passing  and  repassing  thereon,  so 
that  a  trespass  may  be  committed  if  the  highway  is  used  for  any 
other  purpose  (c).  Consequently  the  owner  of  land  adjoining  the 
highway  who  is  also  owner  of  the  soil  of  the  highway  may  employ 
all  the  means  at  his  disposal  for  resisting  a  trespass  there  that  he 
might  use  in  the  case  of  any  land  in  his  occupation  (d). 

It  is  possible  also  for  one  man  without  entering  upon  the  land  of 
another  to  injure  that  other's  right  to  the  game  then  on  that  land, 
but  in  order  to  succeed  the  injured  party  must  prove  that  the  act 
was  a  wrongful  act  and  was  done  with  the  wilful  intention  of 
injuring  his  rights  (e).  It  is  not  actionable  to  entice  game  away 
from  the  land  of  another,  but  it  is  so  to  scare  them  deliberately 
away  from  it  (/). 

Right  to  473.  In  addition  to  the  right  of  action,  trespass  entitles  the 
remove  aggrieved  party  to  remove  the  trespasser  who  declines  to  quit 
trespasser.  

(r)  See  Tanton  v.  Jervis  (1879),  43  J.  P.  784.  But  as  to  whether  other 
proceedings  can  be  taken,  see  p.  229,  post, 

(s)  Paid  Y.  Summerhayes  (1878),  4  Q.  B.  D.  9  ;  compare,  however,  Ourndy  v. 
Feltham  (1786),  1  Term  Eep.  334,  where  it  was  said  that  an  entry  could  be 
justified  if  no  more  was  done  than  was  necessary  to  kill  the  fox. 

{t)  RoUnsouY.  Vaughton  {18S8),  8  C.  &  P.  252;  JBaJcer  v.  Berkeley  (1827),  3 
C.  &  P.  32,  where  a  master  of  hounds  was  held  liable  for  trespass  committed  by 
members  of  the  hunt,  unless  he  distinctly  desired  them  not  to  enter  the  land. 
But  one  member  of  the  hunt,  not  holding  an  official  position,  cannot  be  held 
liable  for  the  trespass  of  other  members  {Paget  y.  Birhlech  (1863),  3  F.  &  F.  683). 

(a)  Picker mg  v.  Riidd  (1815),  4  Oump.  219.  Queer e,  as'  to  the  firing  of  a  gun 
over  the  land  of  another  {ibid.). 

{b)  R.  V.  Pratt  (1855),  4  E.  &  B.  860,^>er  Crompton,  J.,  at  p.  868.  The  fact 
of  allowing  a  dog,  known  to  be  addicted  to  chasing,  to  be  at  large  near  the  lands 
of  another  would  render  the  owner  liable  to  an  action  for  trespass  if  the  dog  in 
fact  entered  the  land  {Read  v.  Edwards  (1864),  17  0.  B.  (n.  s.)  245  ;  and  compare 
Dimmock  v.  Allenby  {circa  1811),  cited  in  Deane  v.  Clayton  (1816),  2  Marsh.  577, 
at  p.  582;  Brown  v.  Giles  (1823),  1  C.  &  P.  118),  and,  as  to  unauthorised 
trespass  of  dog  generally,  see  title  Animals,  Yol.  I.,  p.  395,  note  {t). 

(c)  Harrison  v.  Rutland  {Duke),  [1893]  1  Q.  B.  142,  C.  A.  ;  followed  in  Hick- 
man V.  Maisey,  [1900]  1  Q.  B.  752,  0.  A. ;  and  approving  R.  v.  Pratt,  supra. 
As  to  rights  over  highways  generally,  see  title  Highways,  Streets,  and 
Bridges. 

{d)  Harrison  v.  Rutland  (Duke),  supra. 

(e)  Ibbotson  v.  Peat  (1865),  3  H.  &  C.  644.  So,  too,  a  man  maybe  injured  in 
his  trade  if  he  owns  a  decoy  for  wild  duck,  and  the  birds  are  wilfully  scared  by 
another  with  intent  to  injure  him  {Keeble  v.  Hickeringrll(110Q),  11  East,  574,  n.). 
The  intent  to  injure  may  be  inferred  from  the  circumstances  in  which  the  gun 
etc.  was  fired  {Carrington  v.  Taylor  (1809),  11  East,  571). 

{/)  Ibbotson  Y.  Peat,  supra. 
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his  land  provided  that  he  does  not  use  more  force  than  is  Sect.  i. 
necessary  (p).  Civil. 

474.  An  occupier  of  land  may  make  use  of  barbed  wire  on  his  Use  of 
land,  but  if  the  barbed  wire  is  so  placed  on  land  adjoining  a  high-  barbed  wire, 
way  that  it  may  probably  be  injurious  to  persons  or  animals  using 

the  highway,  it  is  a  nuisance  which  the  justices  on  application  by 
the  local  authority  may  call  upon  the  occupier  to  remove  (/^). 

475.  It  is  illegal  to  set  or  place,  or  cause  to  be  set  or  placed, 
any  spring  gun,  man-trap,  or  other  engine  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm  upon  a  trespasser  or 
other  person  who  may  come  in  contact  with  it  (i),  but  it  is  permis- 
sible to  set  dog  spears  and  traps  for  the  purpose  of  catching  or 
excluding  dogs  or  other  animals  addicted  to  hunting  (k). 

The  use  of  poisoned  flesh  or  grain  is  illegal  (l),  but  there  is 
nothing  to  prevent  the  use  of  flesh  or  grain  that  is  not  poisoned,  or  of 
other  substances  (m),  as  the  bait  for  traps  for  such  animals.  Should 
the  bait  be  of  such  a  nature  and  so  near  a  boundary  as  to  attract 
animals  which  would  not  otherwise  be  likely  to  have  entered  the 
land,  the  occupier,  or  whoever  set  the  bait  or  caused  it  to  be  set, 
may  be  liable  to  an  action  for  the  value  of  the  animals  destroyed, 
but  if  he  has  acted  merely  in  defence  of  his  property,  he  is  not 
liable  to  criminal  prosecution  for  malicious  damage 

476.  The  shooting  of  a  tame  or  domestic  animal  renders  the 
shooter  liable  to  an  action  for  its  value,  unless  the  shooter  can  show 
that  he  had  no  other  means  of  protecting  his  property  (o),  but  he 
is  not  liable  to  criminal  prosecution  for  malicious  damage  (p) 
except  in  the  case  of  a  valuable  animal  such  as  a  dog,  when  the 
shooter  must  show  that  he  bond  fide  believed  that  he  could  protect 
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(g)  See,  generally,  title  Tkespass,  and  Harrison  v.  Rutland  {Duke),  [1893] 
1  Q.  B.  142,  0.  A. 

Qi)  Barbed  Wire  Act,  1893  (56  &  57  Vict.  c.  32). 

(?■)  Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  s.  31.  To  do 
so  is  a  misdemeanour  punishable  with  three  years'  penal  servitude,  or  imprison- 
ment, with  or  without  hard  labour,  for  two  years.  A  person  who,  on  coming  into 
possession  or  occupation  of  land,  permits  such  engines,  set  by  his  predecessor,  to 
remain  is  liable  to  the  same  penalty  {ibid.).  See  also  title  Criminal  Law  and 
Pbocedure,  Vol.  IX.,  p.  605. 

{k)  Deane  v.  Clayton  (1817),  7  Taunt.  489  ;  Bird  v.  Holhrooh  (1828),  4  Bing. 
628  ;  Jordin  v.  Crump  (1841),  8  M.  &  W.  782 ;  R.  v.  Hill  (1884),  48  J.  P.  743. 

{I)  Poisoned  Grain  Prohibition  Act,  1863  (26  &  27  Vict.  c.  113) ;  Poisoned 
Plesh  Prohibition  Act,  1864  (27  &  28  Vict.  c.  115) ;  and  see  p.  211,  ante. 

(m)  The  use  of  poison  or  a  poisonous  ingredient  on  land  where  game  usually 
resort,  or  on  a  highway,  is  forbidden  by  the  Game  Act,  1831  (1  &  2  Will.  4, 
c.  32),  s.  3;  see  p.  211,  ante. 

{n)  Under  the  Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97),  s.  41 ; 
Daniel  v.  Janes  (1877),  2  C.  P.  D.  351 ;  Bryan  v.  JEaton  (1875),  40  J.  P.  213  ; 
compare  Townsend  v.  Wathen  (1808),  9  East,  277  ;  and  see  title  Animals, 
Vol.  I.,  pp.  396,  397. 

(o)  Taylor  v.  Neiuman  (1863),  4  B.  &  S.  89  ;  Harper  v.  Michell  (1879),  44 
J.  P.  378  ;  Smith  v.  Williams  (1892),  9  T.  L.  E.  9. 

(p)  Ibid.  In  the  case  of  house  pigeons,  if  the  circumstances  are  such  as 
to  bring  the  case  within  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  23, 
payment,  made  to  the  owner,  of  compensation  satisfactory  to  him  is  no  bar  to 
a  prosecution  at  the  instance  of  any  third  party  {Smith  v.  Dear  (1903),  88  L.  T. 
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his  property  by  no  less  violent  means  (g).  Where  the  animal  is 
injured  but  not  killed,  the  circumstances  may  constitute  an  offence 
against  the  Cruelty  to  Animals  Act,  1849  (r),  but  they  will  not.  do 
so  if  there  is  no  intention  to  torture  the  animal  and  no  more  is 
done  than  is  necessary  to  frighten  it  away  (s). 

477. ^  Trespassing  animals  may  be  distrained  damage  feasant  it 
injury  is  done  to  animals  which  are  the  property  of  the  distrainor  {£), 
but  the  distrainor  cannot  bring  an  action  for  any  part  of  the 
damage  distrained  for  while  he  continues  to  hold  the  distress  (a). 

Sect.  2. — CriminaL 
Sub-Sect.  1. — Poaching  ly  Day. 

478.  The  civil  remedies  for  trespass  are  reinforced  in  the  case 
of  trespass  in  pursuit  of  game  by  the  right  to  take  criminal  pro- 
ceedings against  an  offender,  and  the  right  is  conferred  on  those 
who  have  the  rights  over  the  game  on  the  land  as  well  as  on  the 
occupiers  of  it. 

Thus,  not  only  the  occupier,  but  the  person  having  the  right  to 
the  game  and  the  gamekeeper  or  other  servants  of  either,  are 
entitled  to  request  a  trespasser  to  quit  their  land,  and  in  the  event 
of  his  refusing  to  do  so,  or  to  give  his  name  and  address  with  a  view 
to  a  summons  being  issued  against  him,  they  have  power  to  arrest 
him  {h) ;  while  in  addition  to  the  occupier's  right  of  action  there  is 
given  a  right  not  only  to  the  occupier,  but  to  the  owner  of  the  soil 
(not  in  occupation),  to  the  person  having  the  right  to  the  game,  and 
to  any  informer,  to  prosecute  the  trespasser  (c).  Where,  however, 
a  prosecution  has  been  instituted  for  trespass  in  pursuit  of  game  by 
day  no  action  can  be  brought  against  the  offender  for  the  same  act 
of  trespass  by  anyone  at  whose  instance  or  with  whose  concurrence 
or  assent  the  prosecution  was  begun  (d). 

479.  It  is  an  offence  for  any  trespasser  to  enter  or  be  upon  any 
land  in  the  daytime  {e)  in  search  or  pursuit  of  game  or  woodcock. 


[q)  Miles  v.  Hutchings,  [1903]  2  K.  B.  714 ;  and  see  Vere  v.  Cawdor  [Lord) 
(1809),  11  East,  568.  The  gamekeeper  appointed  by  a  lord  of  a  manor  may 
seize,  for  the  use  of  the  lord,  dogs  used  on  the  manor  by  persons  in  pursuit  of 
game  without  a  licence  (Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  13  ;  and  see 
p.  245,  post). 

(r)  12  &  13  Yict.  c.  92,  s.  2. 

(s)  Armstrong  v.  Mitchell  (1903),  88  L.  T.  870. 

{t)  Boden  v.  Roscoe,  [1894]  1  Q.  B.  608.  See,  generally,  title  Animals, 
Vol.  I.,  pp.  378  et  seq. 

(a)  Boden  v.  Roscoe,  supra. 

[h)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  31 ;  see  p.  243,  post. 

(c)  Ihid.,  s.  30;  Midleton  y.  Gale  (1838),  8  Ad.  &  El.  155;  Morden  v.  Porter 
(1860),  7  C.  B.  (N.  s.)  641 ;  see  p.  232,  post. 

(d)  Game  Act,  1831  (1  &  2  Will.  4,  c.  52),  s.  46.  In  order  to  bar  an  action 
it  is  not  necessary  that  the  prosecution  should  be  successful  {Robinson  v. 
Vaughton  (1838),  8  0.  &  P.  252).  There  is  no  corresponding  provision  in  the 
Night  Poaching  Acts,  so  that  it  would  appear  that  a  prosecution  for  poaching 
by  night  is  no  bar  to  an  action. 

(e)  Daytime  extends  from  the  beginning  of  the  last  hour  before  sunrise  to 
the  close  of  the  first  hour  after  sunset  (Game  Act,  1831  (1  &  2  Will.  4,  c.  32), 
B.  34).    See  note  {t),  p.  233,  and  note  (c),  p.  239,  post,  and  title  Time. 
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snipe,  quail,  landrail  or  rabbits  (/),  and  an  offender  is  liable  upon 
conviction  before  one  or  more  justices  of  the  peace  to  a  penalty  not 
exceeding  £2  and  the  costs  of  the  conviction  (^).  It  is  not  necessary 
to  prove  that  the  search  or  pursuit  was  in  order  to  kill  game  at  the 
time  (h).  There  must,  however,  be  an  actual  entry  by  some  person 
on  the  land  (i). 

To  discharge  a  gun  into  or  over  the  land  of  a  neighbour  is 
not  therefore  in  itself  a  trespass  in  pursuit  of  game  within  this 
provision  (j). 

Where,  however,  an  entry  is  made  on  such  land  for  the  purpose  of 
gathering  a  bird  or  beast  named  in  the  provision  which,  before  being 
shot  at,  is  on  or  rises  from  that  land,  an  offence  is  committed  (k). 

If  a  bird  rises  on  the  shooter's  own  ground  and  is  shot  at  by  him 
while  in  the  air,  either  over  his  own  or  his  neighbour's  land,  and 
the  shooter  attempts  to  gather  it  on  his  neighbour's  land,  then  if 
the  bird  is  dead  or  at  the  point  of  death,  so  that  no  fresh  effort  is 
required  to  gather  it,  no  criminal  offence  is  committed  (Z),  but  it  is 
otherwise  if  the  bird  is  merely  wounded  (m).  The  same  position 
would  result  in  the  case  of  ground  game  started  on  the  shooter's 
own  land  and  shot  at  by  him  before  it  crossed  the  boundary,  and 
probably  even  if  shot  at  after  it  crossed  (a). 

A  shooter  who  stands  upon  his  neighbour's  land  to  shoot  game 

(/)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30.  To  enter  and  be  upon  any 
land  constitutes  one  offence  {B.  v.  Mellor  (1833),  2  Dowl.  173). 

[g)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30.  If  the  offender  is  tried 
before  one  justice  only,  the  maximum  penalty  is  £1  (Summary  Jurisdiction 
Act,  1879  (42  &  43  Yict.  c.  49),  s.  20  (7) ).  As  to  trial  before  justices  generally, 
see  title  Magisteates.  As  to  penalties  for  refusing  to  give  name  and  address 
when  called  upon  by  a  gamekeeper  etc.,  see  p.  250,  post. 

[h)  Stiff  Y.  Billington  (1901),  84  L.  T.  467.^  Evidence  that  a  gun  was  fired 
and  the  defendant  left  the  wood  where  the  firing  took  place  with  a  gun  and  dog 
might  be  sufficient  to  convict  him  [Burrows  v.  GilUngham  (1893),  57  J.  P.  423), 
but  where  a  man  is  seen  trespassing  and  his  intention  is  open  to  doubt  it  is  in 
the  discretion  of  the  justices  whether  to  convict  him  or  not  [DyerY.  Park  (1874), 
38  J.  P.  294;  Bollard  v.  Spring  (1887),  51  J.  P.  501). 

[i)  B.  V.  Alsopp  (1691),  1  Show.  339  ;  Mayheiv  v.  Wardley  (1863),  8  L.  T.  504  ; 
and  compare  Horn  v.  Baine  (1898),  67  L.  J.  (q.  b.)  533. 

( /)  Compare  p.  226,  ante. 

(k)  Oshond  v.  Meadows  (1862),  26  J.  P.  439.  This  is  the  case  even  if  the 
attempt  to  gather  the  bird  were  made  some  hours  after  it  had  been  shot,  and 
it  had  in  fact  already  been  gathered  by  another  {Rom  v.  Baine,  supra),  the 
shooting  and  the  attempt  to  gather  the  bird  being  there  held  to  be  one  continuous 
act.  Where  the  attempt  to  gather  is  the  result  of  a  fresh  intention  or  is  made 
by  some  one  other  than  the  shooter  or  his  agent,  the  offence  committed  would 
be  larceny;  compare  B.  v.  Townley  (1871),  L.  E.  1  0.  0.  E.  315  ;  and  see  p.  213, 
ante.  It  is  possible  that  if  the  game  were  shot  by  day  and  not  gathered  until 
night,  no  offence  would  be  committed,  for  the  offence  under  the  Grame  Act,  1831 
(1  &  2  Will.  4,  c.  32),  is  trespassing  by  day,  and  in  this  case  there  would  be  no 
entry  in  the  daytime,  while  as  the  game  is  dead  there  would  be  no  offence  under 
the  Night  Poaching  Acts,  1828  and  1844  (9  Geo.  4,  c.  69 ;  7  &  8  Yict.  c.  29), 
and  if  there  was  always  in  the  poacher's  mind  the  intention  to  gather  there 
could  be  no  larceny  {B.  v.  Townley,  supra). 

[1)  Kenyan  v.  Hart  (1865),  6  B.  &  S.  249  ;  and  this  is  so  even  if  the  bird  were 
killed  some  days  before  [Tanton  v.  Jervis  (1879),  43  J.  P.  784). 

(m)  Por  in  this  case  the  bird  is  in  no  sense  reduced  into  possession,  and  it 
therefore  becomes  the  potential  property  of  the  person  on  whose  land  it  alighted ; 
see  p.  226,  ante. 

[a)  Kenyon  v.  Hart,  supra,  per  Blackburn-,  J.,  at  p.  255  ;  compare  Sutton  v. 
Moody  (1697),  1  Ld.  Eaym.  250. 
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that  is  being  beaten  out  of  a  boundary  hedge  by  a  person  on' 
his  (the  shooter's)  own  land  commits  an  offence  within  the  pro- 
vision (b). 

But  no  offence  is  committed  by  persons  hunting  or  coursing 
upon  any  lands  with  hounds  or  greyhounds  in  fresh  pursuit  of  any 
deer,  hare,  or  fox  already  started  upon  any  other  land  by  persons 
bond  fide  claiming  and  exercising  any  right  or  reputed  right  of  free 
warren  or  free  chase,  or  by  any  gamekeeper  lawfully  appointed  to 
such  free  warren,  or  by  any  lord  or  steward  of  the  Crown  of  any 
manor  etc.,  or  by  any  gamekeeper  appointed  by  him  within  its 
limits  (c).  But  a  person  who  uses  a  highway,  the  soil  of  which  is 
the  property  of  another,  to  shoot  at  birds  flushed  on  that  other 
ground,  commits  an  offence  (c^),  and  where  one  person  from  a 
highway  assists  another  who  is  trespassing  in  pursuit  of  game  both 
commit  an  offence  (e). 

480.  Where  five  or  more  persons  trespass  in  pursuit  of  game 
each  of  them  is  liable  to  a  penalty  not  exceeding  £5  and  costs  (/)* 

If  any  of  the  number  be  armed  with  a  gun,  and  he  or  any  of  the 
others  by  violence,  ^intimidation,  or  menaces  prevents  or  endeavours 
to  prevent  the  approach  of  any  person  authorised  in  that  behalf  for 
the  purpose  of  requiring  them  to  quit  the  land  or  declare  their 
names  and  addresses ,  each  member  of  the  party  and  every  person 
aiding  or  abetting  them  is  liable  upon  conviction  before  two  or  more 
justices  to  a  penalty  not  exceeding  £5  and  costs  of  the  conviction 
in  addition  to  any  other  penalty  they  may  have  incurred  (g). 

481.  Upon  the  hearing  before  the  justices  it  is  open  to  the 
person  charged  to  prove  by  way  of  defence  any  matter  which  would 
have  been  a  defence  to  an  action  for  the  trespass  (h) ;  but  the  onus 
of  proof  is  on  him  (i). 

482.  The  leave  and  licence  of  the  occupier  of  the  land  is  a  valid 
defence  when  the  occupier  is  the  person  having  the  right  to  the 
game  (k) ;  but  the  act  must  be  strictly  within  the  terms  of  the  leave 
or  licence  (l). 


(&)  PMlpot  V.  Bugler  (1890),  54  J.  P.  646. 

(c)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  35,  but  this  does  not  apply  in 
the  case  of  royal  forests,  parks,  ckases  or  warrens  (ihid.,  s.  33). 

(d)  B.  V.  Pratt  (1855),  4  E.  &  B.  860. 

(e)  Stacey  v.  Whitehurst  (1865),  18  C.  B.  (n.  s.)  344 ;  and  see  R.  v.  Passeij 
(1836),  7  0.  &  P.  282;  and  B.  v.  Whittaker  (1848),  2  Car.  &  Kir.  636. 

(/)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30.  Game  within  this  provision 
includes  woodcock,  snipe,  quail,  landrail,  and  rabbits. 

{g)  Ibid.,  s.  32.  They  may  all  be  charged  together  or  separately  {B,  v. 
Littlechild  (1871),  L.  E.  6  Q.  B.  293).  A  defendant  may  be  charged  with  aiding 
or  abetting  only  {Stacey  v.  Whitehurst,  supra).  As  to  who  are  authorised  and 
the  extent  of  their  authority,  see  p.  228,  ante. 

(h)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30. 

(i)  Ibid.,  s.  42. 

{k)  Ibid.,  s.  30.  See  Pochin  v.  Smith  (1887;,  52  J.  P.  4.  A  leave  or  licence 
given  after  the  fact  would  not  condone  the  offence  {Morden  v.  Portefr  (1860), 
7  C.  B.  (n.  s.),  641  per  Williams,  J.,  at  p.  647). 

[1]  Therefore,  if  a  man  obtains  leave  or  licence  from  the  wife  of  the  occupier 
to  hunt  rabbits  and  proceeds  to  course  a  hare,  he  is  not  within  this  provision 
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When,  however,  the  right  to  the  game  has  been  reserved,  the     ii^cT.  2. 
holder  of  that  right  is  the  legal  occupier  for  the  purpose  of  granting  Criminal, 
leave  or  licence  to  enter  in  search  or  pursuit  of  game  etc.,  and  the  Leav^oT 
leave  or  licence  of  the  actual  occupier  is  of  no  avail  (m).   In  the  case  occupier 
of  wastes  or  commons  within  a  manor  etc.,  the  lord  or  steward  of  the  where  right 
Crown  of  the  manor  etc.  is  the  legal  occupier  for  this  purpose  (n),  Reserved. 

483.  Upon  the  hearing  before  the  justices  it  is  also  open  to  the  Claim  of 
defendant  to  set  up  a  claim  of  right.  This,  if  valid,  will  oust  the  "S^** 
jurisdiction  of  the  justices  (o).  It  is  essential  that  the  right  should 
be  a  right  relating  to  the  land  (p),  and  the  claim  a  bond  fide 
claim  (q)  having  some  ground  not  wholly  unreasonable  for  its  asser- 
tion (r).  If  the  claim  is  a  bond  fide  claim  it  is  not  for  the  justices 
to  inquire  into  all  the  circumstances  to  see  if  it  is  impossible. 
When  it  is  not  on  the  face  of  it  impossible  the  jurisdiction  of  the 
justices  is  at  an  end(s).  But  the  jurisdiction  of  the  justices  is  not 
ousted  by  a  bond  fide  claim  of  a  right  which  cannot  exist  in  law, 
nor  by  a  bond  fide  but  mistaken  belief  on  the  part  of  the  defendant 
that  he  has  a  right  to  kill  the  game  {t) . 

{Taylor  v.  Jaclison  (1898),  78  L.  T.  555).  Qucere,  whether  in  any  case  the  wife's 
leave  is  a  valid  defence  (ibid.). 

(m)  G-ame  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30;  Pryce  v.  Davies  (1871),  35 
J.  P.  374 ;  Morden  v.  Porter  (1860),  7  C.  B.  (n.  s.)  641.  If  the  person  to  whom  leave 
is  granted  by  the  actual  occupier  kills,  takes,  or  is  in  pursuit  of  game  (but  not 
woodcock,  snipe,  quail,  landrail,  or  rabbits),  the  actaal  occupier  himself  is  liable 
to  a  penalty  for  the  pursuit  and  for  every  head  of  game  killed  or  taken  (Game 
Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  12) ;  see  p.  218,  ante.  When,  as  for  instance, 
on  a  parol  lease  of  land,  there  is  a  dispute  as  to  whether  the  right  to  game  is 
reserved,  it  seems  that  the  question  is  one  of  fact  for  the  magistrates  to  decide  {Pi. 
V.  Critchlow  (1878),  26  W.  E.  681).  Where  a  person  has  taken  under  an  unsealed 
agreement  the  right  to  shoot,  he  cannot  give  a  valid  leave  to  another  to  do  so, 
as  he  has  no  legal  right  himself  {Brigstocke  v.  Rayner  (1875),  40  J.  P.  245).  As 
to  licences  to  enter  upon  land,  generally,  see  title  Eeal  Peoperty  AND 
Chattels  Eeal. 

{n)  G-ame  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30. 

(o)  R.  V.  Cridland  (1857),  7  E.  &  B.  853;  compare  Cole  v.  Miles  (1888), 
o7  L.  J.  (m.  c.)  132. 

[p)  The  defendant,  in  order  to  succeed,  must  set  up  a  title  to  the  land  in  him- 
self or  in  some  other  through  whose  licence  or  authority  he  was  acting  [Leatt 
V.  Vine  (1861),  30  L.  J.  (m.  c.)  207  ;  Oornwell  v.  Sanders  (1862),  3  B.  &  S.  206). 
Where  a  boundary  hedge  was  being  beaten  and  the  defendant  was  standing  on 
land  to  which  he  had  no  title,  he  could  not  set  up  a  claim  of  right  [Philpot  v. 
Bugler  (1890),  54  J.  P.  646).  When  in  the  course  of  the  hearing  of  a  summons 
for  assault  the  defendants  (gamekeepers)  claimed  the  right  to  take  from  the 
prosecutor  a  bag,  the  property  of  the  prosecutor,  on  the  ground  that  it  contained 
rabbits  belonging  to  the  landlord,  this  was  not  such  a  claim  of  right  as  would 
oust  the  jurisdiction  of  the  justices,  as  it  did  not  relate  to  an  interest  in  land 
{White  V.  Fox  (1880),  49  L.  J.  (m.  c.)  60). 

{q)  White  v.  Feast  (1872),  L.  E.  7  Q.  B.  353  ;  Lovesy  v.  Stallard  (1874), 
30  L.  T.  792;  Penwarden  v.  Palmer  (1894),  18  T.  L.  E.  362;  Mann  v.  Nurse 
(1901),  17  T.  L.  E.  569. 

(r)  The  absence  of  mens  rea  is  not  of  itself  a  complete  defence  ( Watkins  v. 
Major  (1875),  L.  E.  10  C.  P.  662  ;  Birnie  v.  Marshall  (1876),  41  J.  P.  22  ;  and 
see  Morden  v.  Porter,  supra ;  Mussett  v.  Burch  (1876),  35  L.  T.  486 ;  Newcombe 
V.  Fewins  (1876),  41  J.  P.  581). 

(s)  Scott  V.  Baring  (1895),  64  L.  J.  (m.  c.)  200,  per  Kennedy,  J.,  at  p.  202; 
compare  Watkins  v.  Smith  (1878),  38  L.  T.  525. 

it)  Hudson  V.  MacRae  (1863),  4  B.  &  S.  585  ;  Leatt  v.  Vine,  supra ; 
and  generally  as  to  ouster  of  jurisdiction  by  a  claim  of  right,  see  title 
Maqistrates. 
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484.  The  proceedings  both  before  and  at  the  hearing  before  the 
justices  are  regulated  by  the  Summary  Jurisdiction  Acts  {a) ;  but 
proceedings  must  be  commenced  within  three  months  of  the  corn- 


Persons  to  lay 
information 
against 
trespasser. 


Procedure. 


proceedings,    mission  of  the  offence  {h), 

485.  Information  may  be  laid  by  anyone  whether  he  is  inte- 
rested in  the  land  trespassed  on  or  not  (c).  Though  usually  made 
in  writing  it  need  not  be  so  (d),  nor  need  it  be  on  oath  unless  a 
warrant  is  to  be  issued  {e).  In  the  first  instance  a  summons  is  to 
be  issued,  unless  it  is  unlikely  to  be  effectual  (/).  If  a  summons  i& 
ineffectual  in  obtaining  the  presence  of  the  defendant  at  the  hearing 
a  warrant  will  then  be  issued  (pf). 

One  information  is  sufficient,  where  more  than  one  offender  is  a 
party  to  the  same  offence  (/^),  and  the  justices  have  a  discretion  as 
to  whether  the  offenders  shall  be  tried  together  or  not  (i);  but  in  any 
case  there  should  be  a  separate  conviction  of  each  of  them  {k). 

The  information  must  charge  one  offence  only  (Q,  and  the  convic- 
tion, if  any,  must  be  for  that  offence  (m). 

Irregularity  486.  An  irregularity  in  the  information  or  summons  is  cured  by 
in  information  the  appearance  of  the  defendant  in  answer  to  the  charge  {n), 
on  summons,  ■yy-jiei-e  more  than  one  defendant  is  charged  with  the  same  offence, 
each  of  them  is  liable  to  the  full  penalty  if  convicted  (o).  A 
defendant  who  is  convicted  has  a  right  of  appeal  to  the  next  general 
or  quarter  sessions  of  the  peace  {jp) ;  or  he  may  require  the 
justices  to  state  a  case  for  the  opinion  of  the  High  Court  upon  a 
point  of  law  {q).    But  no  conviction  or  adjudication  upon  appeal 


(a)  Summary  Jurisdiction  Acts,  1848  (11  &  12  Vict.  c.  43),  1879  (42  &  43: 
Yict.  c.  49),  and  1884  (47  &  48  Vict.  c.  43);  Ryland  v.  Wynn  (1900),  64  J.  P. 
522 ;  see  title  Magistrates. 

(6)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  41.  The  three  months  are 
calendar  months,  and  are  to  be  calculated  so  as  to  exclude  the  day  on  which  the 
offence  was  committed,  but  to  include  that  on  which  the  information  is  laid 
{Raddiffe  v.  Bartholomew,  [1892]  1  Q.  B.  161).  The  exact  date  need  not  be 
specified  so  long  as  it  is  stated  to  be  within  the  required  limit  of  three  months  ; 
compare  Onley  v.  Gee  (1861),  7  Jur.  (n.  s.)  570. 

(c)  Midelton  v.  Gale  (1838),  8  Ad  &  El.  155  ;  Morden  v.  Porter  (1860),  7  C.  B. 
(N.  s.)  641. 

{d)  R.  V.  Hughes  (1879),  4  Q.  B.  D.  614,  0.  C.E.;  and  see  title  Magistrates. 
(e)  Compare  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  ss.  10,  11. 
(/)  O'Brien  v.  Brahner  (1885),  49  J.  P.  227. 

(^)  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  ss.  1,  2. 

(A)  R.  V.  Gridland  (1857),  7  E.  &  B.  85?  ;  R.  v.  Littlechild  (1871),  L.  E.  6^ 
Q.  B.  293  ;  R.  v.  Staffordshire  Justices  (1858),,  32  L.  T.  (o.  s.)  105  ;  and  this  is  the 
case  whether  all  are  principals  or  some  prircipals  and  some  aiders  or  abettors. 

{i^  R.  V.  Littlechild,  supra. 

{k)  Ibid. 

(l)  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  s.  10  ;  and  see  R.  v. 

Gridland,  supra. 

(m)  Compare  Martin  v.  Pridcjeon  (1859),  1  E.  &  E.  778 ;  R.  v.  Brichhall  (1864), 
10  Jur.  (n.  s.)  677  ;  and  see  title  Magistrates. 

{n)  R.  V.  Hughes,  supra.  When  the  defendant  has  once  appeared  it  may  be 
possible  to  prefer  another  charge  against  him  (ibid.). 

(o)  R.  V.  Littlechild,  supra. 

Ip)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  44. 

(g)  Summary  Jurisdiction  Acts,  1857  (20  &  21  Vict.  c.  43),  s.  2,  and  187& 
(42  &  43  Vict.  c.  49),  s.  33  ;  and  see  title  Magistrates. 
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may  be  quashed  for  want  of  form  or  removed  to  the  High  Co  art  Sect.  2. 

by  certiorari  or  otherwise  (?*)•  Criminal. 

The  money  received  in  fines  is  to  be  paid  to  the  overseer  or  other  Appropriation 

officer  of  the  parish,  township,  or  place  where  the  offence  was  com-  of  fines, 
mitted,  as  the  justices  may  direct,  and  is  to  be  paid  by  him  to  the 
account  of  the  general  county  rate  (s). 

Sub-Sect.  2. — Poaching  hy  Night, 

487.  It  is  an  offence  to  take  or  destroy  any  game  or  rabbits  Poaching  by 
unlawfully  by  night  upon  any  land,  whether  open  or  inclosed,  or  ^^ig^^t. 
upon  any  public  road,  highway,  or  path,  or  the  sides  thereof,  or  at 
the  openings,  outlets,  or  gates  from  any  such  land  into  a  public  road, 
highway,  or  path  {t) . 

It  is  also  an  offence  unlawfully  to  enter  or  be  upon  any  land, 
whether  open  or  inclosed,  by  night  with  a  gun,  net,  engine,  or  other 
instrument  for  the  purpose  of  taking  or  destroying  game  {a). 

An  offender  is  liable  upon  a  first  conviction  for  either  of  these  Penalty, 
offences  before  two  or  more  justices  of  the  peace  to  imprisonment 
for  three  months  with  hard  labour,  and  at  the  end  of  the  period 
may  be  required  to  find  recognisances  for  his  not  so  offending  again 
for  a  year,  with  the  alternative  of  remaining  in  prison  with  hard 
labour  for  a  further  six  months,  unless  and  until  the  required 
sureties  are  found  (h). 

Upon  a  second  conviction  before  two  or  more  justices  for  one  of  Second 
the  above  offences  he  is  liable  to  imprisonment  with  hard  labour  offence, 
for  six  months,  and  at  the  end  of  the  period  may  be  required  to 
find  recognisances  for  his  not  so  offending  again  for  two  years,  with 

(r)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  e.  45. 

(5)  I  hid.,  s.  37. 

{t)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  1 ;  Night  Poaching  Act, 
1844  (7  &  8  Vict.  c.  29),  s.  1.  It  is  unlawful  for  any  person,  whether  otherwise 
entitled  to  the  game  or  not,  to  use  firearms  for  killing  game  by  night  (Hares 
Act,  1848  (11  &  12  Yict.  c.  29),  s.  5  ;  see  p.  210,  ante).  Night"  begins  at  the 
expiration  of  the  first  hour  after  sunset  and  ends  at  the  beginning  of  the  last 
hour  before  sunrise  (Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  12).  To  take  " 
means  to  catch,  not,  as  in  larceny,  to  take  away  {R.  v.  Glover  (1814),  Euss.  &  Ry. 
269,  0.  C.  R. ;  Bevan  Y.  Hopkinson  (1876),  40  J.  P.  117).  Sunset  is  not  the  hour 
of  sunset  by  Greenwich  time,  but  the  actual  hour  at  which  the  sun  sets  in  the 
particular  place  {Curtis  v.  March  {185S),  3  H.  &  N.  866;  compare  Gordon  v. 
Cam  (1899),  68  L.  J.  (q.  b.)  434).  See,  further,  as  to  meaning  of  terms  "  night " 
and  "  sunset,"  title  Time.  Game  "  means  live  game  the  property  in  which  is  not 
absolute.  It  is  not  an  offence  under  this  Act  to  enter  for  the  purpose  of  taking 
young  pheasants  from  a  coop  {B.  v.  Garnham  (1861),  8  Cox,  0.  0.  451). 

[a)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  1,  Rabbits  are  not  here 
included.  Waste  land  at  the  side  of  a  highway  is  not  open  land  "  in  the  sense 
intended  {Vesey  v.  Hoshins,  Harris  v.  Hoskins  (1865),  34  L.  J.  (m.  c.)  145).  In 
order  to  prove  that  a  person  is  unlawfully  on  land  at  night  it  is  not  necessary 
to  prove  that  he  had  not  leave  or  licence  to  be  there  {R.  v.  Wood  (1856),  7 
Cox,  C.  C.  106,  C.  C.  R.).  As  to  the  right  of  the  police  in  any  highway,  street, 
or  public  place  to  search  persons  coming  from  land  where  they  may  suspect 
them  to  have  been  unlawfully  in  search  or  pursuit  of  game,  see  p.  236,  post. 

(6)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  1.  Where  an  offender  is 
convicted  of  entering  or  being  upon  land  etc.  the  conviction  must  state  that  he 
was  there  for  the  purpose  of  taking  or  destroying  game  on  the  land  {Fletcher  v. 
Calthorp  (1845),  14  L.  J.  (m.  C.)  49).  In  the  form  of  the  recognisance  the  word 
•*  so"  to  offend  is  essential  to  its  validity  {Re  Reynolds  and  Hodgson  (1844),  8  J.  P. 
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Criminal. 

Third  offence. 


Assault  by 
poacher. 


Penalty. 


the  alternative  of  remaining  in  prison  with  hard  labour  for  a  further 
period  of  a  year,  anless  and  until  the  required  sureties  are  found  (c). 

In  the  event  of  a  third  offence  he  is  guilty  of  a  misdemeanour, 
and  upon  conviction  is  liable  to  a  sentence  of  penal  servitude  for 
seven  years  or  to  imprisonment  for  two  years  with  hard  labour  (d). 
The  offender  may  be  tried  at  assizes  or  at  quarter  sessions.  Con- 
victions by  justices  for  a  first  or  second  offence  are  to  be  returned  to 
quarter  sessions,  when  they  are  to  be  registered  by  the  clerk  of 
the  peace,  and  may  be  given  in  evidence  on  a  trial  for  a  second  or 
third  offence  (e). 

488.  An  offender  who  assaults  or  offers  any  violence  with  an 
offensive  weapon  towards  any  person  authorised  to  arrest  him  is 
liable,  even  if  it  is  his  first  or  second  offence,  to  be  dealt  with  in  the 
same  way  as  if  he  were  offending  for  the  third  time  (/).  If  three  or 
more  persons  at  night  unlawfully  enter  or  are  upon  any  land,  whether 
open  or  inclosed,  for  the  purpose  of  taking  or  destroying  game  or 
rabbits,  and  any  of  them  is  armed  with  a  gun,  cross-bow,  firearms, 
bludgeon,  or  any  other  offensive  weapon,  each  of  them  is  liable  upon 
conviction  to  a  sentence  of  penal  servitude  of  from  three  to  four- 
teen years,  or  to  imprisonment  for  two  years  with  hard  labour  (g). 

(c)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  1 ;  and  see  B.  v.  Lmes,  [1902] 
1  K.  B.  199,  0.  C.  E.  The  fact  that  he  became  liable  to  six  months'  imprisonment 
does  not  entitle  him  to  claim  to  be  tried  by  a  jury  under  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Yict.  c.  49),  s.  17,  as  the  original  offence  was  not  one  punishable 
by  more  than  three  months'  imprisonment  (  Williams  v.  Wynne  (1888),  52  J.  P.  68). 

{d)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  1.  But  an  indictment 
charging  a  third  offence  under  s.  1  {ibid.),  which  shows  upon  the  face  of  it  that 
one  of  the  previous  convictions  was  an  offence  against  s.  9  (ibid.)  (see  note  {g), 
infra),  is  bad  {B.  y.  Lines,  supra) ;  and  a  conviction  under  s.  2  of  the  Night 
Poaching  Act,  1828  (9  Geo.  4,  c.  69),  cannot  be  treated  as  a  previous  conviction 
under  iMd.,  s.  1  {E.  v.  McLauchlan  (1910),  75  J.  P.  8,  a  case  decided  at  quarter 
sessions).  The  previous  convictions  must  be  set  out  in  the  indictment  and  proved 
{B.  V.  Merrij  (1847),  2  Cox,  0.  0.  240;  Cureton  v.  B.  (1861),_1  B.  &  S.  208) ;  but 
in -ff.  V.  Woodfield  (1887),  16  Cox,  C.  C.  314,  evidence  of  previous  convictions  was 
disallowed  by  Hawkins,  J.,  until  the  jury  had  found  the  prisoner  guilty. 

(e)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  8. 

(/)  Ibid.,  s.  2;  and  see  note  {d),  supra.  As  to  what  are  offensive  weapons,  see 
note  {g),  infra.  As  to  persons  authorised  to  arrest,  see  p.  236,  post.  As  to  seizure 
of  game,  see  p.  238,  post.  But  if  the  trespasser  assaults  a  person  at  a  time  or  in 
a  j)lace  {e.g.,  a  highway)  when  or  where  such  person  is  not  attempting  to  arrest 
him,  he  is  not  guilty  of  an  assault  within  this  section  {B.  v.  Doddridge  (1860),  8 
C^x,  C.  C.  335). 

{g)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  9.  It  is  not  essential  that  all 
the  defendants  should  actually  enter  the  land.  If  all  are  associated  for  a  common 
purpose  and  some  enter,  while  others  remain  near  enough  to  assist,  all  of  them 
may  be  convicted  {B.  v.  Whittaker  (1848),  2  Car.  &Kir.  636,  C.  0.  E.).  Those  who 
watch  outside  and  enter  to  give  the  alarm  are  equally  guilty  with  those  who  first 
entered  {B.  v.  Passeij  (1836),  7  C.  &  P.  282  ;  B.  y.  Scotton  {18 fi^),  p  Q.  B.  493).  If 
some  are  found  on  the  land  specified  and  others  assist  from  adjoining  land,  all  may 
be  alleged  to  be  on  the  land  specified  {R.  v.  Andrews  (1837),  2  Mood.  &  E.  37). 
Nor  is  it  necessary  that  all  should  be  on  land  in  the  same  ownership  {B.  v.  Uezzell 
1851),  3  Car.  &  Kir!  150,  C.  C.  E.),  but  they  must  have  a  plan  in  common 
R.  V.  NicMess  (1839),  8  0.  &  P.  757);  and  if  one  is  in  a  wood  separated 
>y  a  high  road  from  the  land  where  the  others  are,  there  may  not  be  sufficient 
evidence  of  a  common  plan  {B.  v.  Bowsell  (1834),  6  C.  &  P.  398).  If  one  of 
the  party  is  "armed  "  all  are  deemed  to  be  so  {B.  v.  Ooodfellow  (1845),  1  Car. 
&  Kir.  724,  C.  C.  E.  ;  B.  v.  Smith  (1818),  Euss.  &  Ey.  368,  C.  C.  E ;  and  see  R.  v. 
Andrews,  supra;  R.  v.  Southern  (1821),  Euss.  &  Ey.  444,  C.  C.  E.).    Where  a 


Part  V. — Remedies  for  Infringement  of  Rights. 


235 


The  trial  must  be  at  assizes  (h).    Where  the  night  trespasser     Sect.  2. 
commits  an  indictable  offence  (i) ,  any  person  is  entitled  to  arrest  Criminal, 
him  and  hand  him  over  to  the  police  (k). 

489.  The  prosecution  for  an  offence  triable  by  a  court  of  summary  Summary 
jurisdiction  must  be  commenced  within  six  months  of  the  date  of  P^^^^eedrngs. 
the  offence  (I),  and  for  an  offence  punishable  upon  indictment  within 

twelve  months  of  the  date  of  the  offence  (m). 

Where  the  offence  is  tried  by  a  court  of  summary  jurisdiction 
the  rules  governing  procedure  are  the  same  as  in  the  case  of  offences 
against  the  (jrame  Act,  1831  (n),  as  also  are  the  conditions  as  to 
appeal  (0),  and  certiorari  ( p). 

Sub-Sect.  3. — The  FoacJiing  Prevention  Act,  1862. 

490.  The  Poaching  Prevention  Act,  1862  (q),  was  designed  not  Acts  for 
for  the  creation  of  new  offences,  but  for  the  more  effective  prevention 

of  offences  already  recognised  by  the  law.  ^  ^^^^ 

The  Game  Act,  1831(a),  and  the  Night  Poaching  Acts,  1828  and 
1844  (6),  made  certain  acts  offences,  and  conferred  upon  owners  and 


keeper,  attempting  to  arrest  several  offenders,  is  killed  by  one  of  them,  all  may 
be  convicted  of  murder,  unless  any  of  them  can  prove  that  he  separated  from 
the  others  and  was  not  responsible  for  the  act  {B.  v.  Edmeads  (1828),  3  0.  &  P. 
390  ;  see  also  R.  v.  Warner  (1833),  1  Mood.  C.  0.  380).  Persons  who  have  been 
on  land  at  night  armed  may  be  convicted  under  this  provision,  even  though  they 
have  abandoned  their  arms  before  being  arrested  (E.  v.  Nash  (1819),  Euss.  &Ey. 
386).  Large  stones  have  been  held  to  be  offensive  weapons  {R.  v.  Grice  (1837), 
7  C.  &  P.  803).  A  stick  is  not  necessarily  an  offensive  weapon;  whether  it  is 
so  depends  on  the  object  with  which  it  is  taken  out  {R.  v.  Fry  (183*7),  2  Mood. 
&  E.  42) ;  compare  R.  v.  Palmer  (1831),  1  Mood.  &  E.  10  ;  R.  v.  Williams 
(1878),  14  Cox,  C.  C.  59.  This  may  perhaps  be  the  case  even  if  it  is  in  fact 
used  offensively  {R.  v.  Merry  (1847),  2  Cox,  C.  C.  240 ;  but  see  R.  v.  Sutton 
(1877),  13  Cox,  C.  C.  648). 

(A)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  9. 

(i)  See  note  (/c),  p.  245,  post, 

(k)  Prevention  of  Offences  Act,  1851  (14  &  15  Yict.  c.  19),  s.  11.  Night  is 
defined  in  s.  13  (ihid.)  somewhat  differently  from  the  definition  in  the  Night 
Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  13,  see  note  {t),  p.  233,  ante.  This  does 
not  interfere  with  the  right  given  to  anyone  to  make  an  arrest  if  the  offence  is 
committed  at  an  hour  which  is  "  night  "  under  both  provisions  {B.  v.  Sanderson 
(1859),  1  P.  &  P.  598) ;  but  if  the  offence  were  committed  at  a  time  which  is  not 
night  under  the  Act  creating  the  offence  such  an  arrest  would  appear  to  be 
unlawful  {R.  v.  Tomlinson  (1835),  7  C.  &  P.  183). 

(Z)  Summary  Jurisdietion  Act,  1848  (11  &  12  Vict.  c.  43),  s.  11. 

(m)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  4.  The  issue  of  a  warrant 
is  not  a  beginning  of  proceedings  {R.  v.  Hull  (1860),  2  P.  &  P.  16  ;  R.  v.  Parker 
(1864),  9  Cox,  C.  C.  475,  C.  C.  E.) ;  but  the  proceedings  are  begun  if  the  prisoner 
is  committed  for  trial  {R.  y.  Austin  (1845),  1  Car.  &  Kir.  621 ;  R.  v.  Brooks  (1847), 
2  Car.  &  Kir.  402,  C.  C.  E.),  or,  it  aj^pears,  if  the  information  is  laid,  the  warrant 
•  issued,  and  the  prisoner  actually  arrested  within  the  time  {R.  v.  Brooks,  supra).  A 
prisoner  who  pleaded  guilty,  but  on  whose  behalf  an  application  was  made  in 
arrest  of  jadgment  on  the  ground  that  the  proceedings  were  not  begun  in  time, 
was  allowed  to  withdraw  his  plea  {R.  v.  Casholt  (1869),  11  Cox,  C.  0.  385). 

(«)  1  &  2  Will.  4,  c.  32 ;  see  p.  232,  ante  ;  and  see,  generally,  title  Magistkates. 

(0)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  6. 

{jp)  Ihid.,  s.  7  ;  see  pp.  232,  233,  ante. 

(g)  25  &  26  Vict.  c.  114. 

(a)  1  &  2  Will  4,  c.  32 ;  see  p.  209,  ante.  As  to  gamekeepers,  see  pp.  240 
et  seq. ,  post. 

[b)  9  Geo.  4,  0.  69 ;  7  &  8  Vict.  c.  29 ;  see  p.  233,  ante. 
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occupiers  and  their  gamekeepers  and  other  servants  powers  for  the 
prevention  and  prosecution  of  such  offences.  The  private  defence 
of  private  rights  of  property  was  thus  recognised  and  sanctioned. 

The  poKce  have  no  part  assigned  to  them  under  these  statutes, 
and  any  part  they  may  take  is  only  such  as  any  bystander  called 
upon  to  render  assistance  might  assume. 

The  authority  of  private  persons  is,  however,  necessarily  limited  to 
the  land  over  which  they  have  rights  either  as  owners  or  occupiers. 
To  make  this  authority  effective  it  is  necessary  that  offenders  should 
not  be  able  to  escape  arrest  by  quitting  the  land  where  they  have 
committed  an  offence ;  and  this  requirement  is  only  partly  met  by 
the  power  of  pursuit  given  to  the  servants  of  the  owner  or  occupier 
in  the  case  of  night  poachers  (c) ;  for  this  power  can  only  be 
exercised  in  the  case  of  offenders  caught  flagrante  delicto. 

491.  It  is  the  object  of  the  Poaching  Prevention  Act  to  supple- 
ment the  powers  exercisable  on  behalf  of  private  owners  by  giving 
the  police  {d)  the  right  of  searching  persons  found  upon  any  high- 
way, street,  or  public  place  (e)  whom  they  may  suspect  of  coming 
from  land  on  which  they  have  been  unlawfully  in  pursuit  of  game  or 
of  having  in  their  possession  any  gun  (/)  or  net  {g)  used  for  the 
purpose  of  killing  or  taking  game.  The  effect  of  this  provision  is 
that  there  are  two  off"ences  Qi)  with  which  a  suspected  person  may 
be  charged — (1)  having  obtained  game  by  having  been  unlawfully 
on  land  {i)  in  pursuit  of  game ;  (2)  having  used  a  gun  or  net  etc. 
for  unlawfully  taking  game  {k). 

Game  "  for  the  purpose  of  this  Act  includes  hares,  pheasants, 
partridges,  woodcock,  snipe,  rabbits,  grouse,  and  black  or  moor  game, 
and  the  eggs  of  pheasants,  partridges,  grouse,  and  black  or  moor 
game  (I). 

492.  The  proof  of  either  of  these  offences  is  necessarily  in  most 
cases  a  matter  of  inference  from  circumstantial  evidence,  but  the 


(c)  Night  Poaching  Act,  1828  (9  aeo.  4,  c.  69),  s.  2. 

{d)  That  is,  such  police  as  have  authority  to  act  in  the  particular  place.  As 
to  what  police  officers  other  than  those  of  the  county  or  borough  where  the 
particular  place  is  situated  have  this  authority,  see  title  Police. 

(e)  Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114),  s.  2.  A  public 
place  would  seem  for  this  purpose  to  be  any  place  in  which  the  police  would 
be  in  the  ordinary  execution  of  their  duty  [Clarhe  v.  Crowder  (1869),  L.  E.  4 
C.  P.  638,  per  Boyill,  C.J.,  at  p.  641). 

(/)  Or  part  of  gun  "  (Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114), 
8.  2).  _  •  ^ 

(g)  Or  engine"  {ibid.).  Compare  the  phrase  "gun,  net  or  other  engine  or 
instrument  "  in  the  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  and  in  the  Night 
Poaching  Acts,  1828  (9  Geo.  4,  c.  69)  and  1844  {1  &8  Vict.  c.  29)  (see  pp.  209,  233, 
ante),  and  the  phrase  "  gun,  net  or  other  engine"  in  the  Game  Licences  Act, 
1860  (23  &  24  Vict.  c.  90)  (see  p.  246,  post).  The  phrase  would  appear  to  include 
a    snare  "  (see  Allen  v.  Thompson  (1870),  L.  E.  5  Q.  B.  336). 

(h)  Evans  v.  Botterill  (1863),  3  B.  &  S.  787,  per  Cockburn,  C.J.,  at  p.  790. 

\i)  The  land  need  not  be  any  particular  land  (ibid.) ;  and  see  Brown  v.  Turner 
(1863),  13  0.  B.  (n.  s.)  485  ;  Fuller  v.  Newland  (1863),  27  J.  P.  406. 

{h)  It  is  immaterial  whether  the  net  etc.  has  been  used  successfully  or  not ; 
it  is  sufficient  if  there  is  evidence  of  its  having  been  used  with  the  intent  of 
unlawfully  taldng  game  [Jenkin  v.  King  (1872),  L.  E.  7  Q.  B.  478). 

{I)  Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114),  s.  1. 
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court  of  summary  jurisdiction  before  whom  the  charge  is  heard  ^• 
has  as  much  right  to  draw  such  inference  as  any  other  tribunal  (???) ;  Criminal, 
and  its  decision  is  unhkely  to  be  impugned  except  in  a  case  where 
if  the  evidence  had  been  laid  before  a  jury  it  could  have  been  said 
that  there  was  no  evidence  on  which  to  convict  (n). 

In  order  to  establish  the  commission  of  an  offence  (o)  under  this 
Act  the  following  facts  must  be  proved  : — 

(1)  The  offender  must  be  found  in  a  highway,  street,  or  public  Necessary 
place  (p). 

(2)  The  constable  must  have  good  cause  to  suspect  that  the 
offender  was  coming  from  land  where  he  had  been  unlawfully  in 
search  or  pursuit  of  game  (q). 

(3)  The  offender  must  have  in  his  possession  some  game  unlaw- 
fully obtained,  or  a  gun,  net,  or  other  engine  (r). 

(4)  The  game  or  gun,  net,  or  other  engine  must  be  found  on  the 
offender,  if  not  by  actual  search  then  by  observation  (s). 

It  is  also  an  offence  to  be  accessory  to  the  above  offences  {t),  and  Accessory- 
it  is  within  the  powers  of  a  constable  in  any  highway,  street,  or  offence, 
public  place  to  stop  and  search  any  cart  or  other  conveyance  in  or 
upon  which  he  has  good  cause  to  suspect  that  any  game  which  has 
been  unlawfully  obtained  or  any  gun,  net  etc.  is  being  carried  {a), 

(m)  Brown  v.  Turner  (1863),  13  C.  B.  {n.  s.)  485,  ^er  Eele,  C.J.,  at  p.  493; 
CorniveU  v.  Sanders  (1862),  3  B.  &  S.  206. 

(n)  Brown  v.  Turner,  swpra,  jper  YIijaaamq,  J.,  at  p.  495;  and  see  Evans  y» 
BoUerill  (1863),  3  B.  &  S.  787  ;    Fuller  v.  Neiuland  (1863),  27  J.  P.  406. 

(o)  Clarke  v.  Croiuder  (1869),  L.  E.  4  0.  P.  638. 

Ip)  See  p.  236,  ante. 

(q)  In  the  absence  of  good  cause  of  suspicion  the  constable  has  no  right  to 
search  the  alleged  offender,  and  in  such  case  the  latter  has  a  right  to  resist 
being  searched.  On  an  indictment  for  an  assault  upon  a  constable  it  was  held 
that  the  prosecution  must  prove  that  the  constable  had  reasonable  ground  for 
suspicion  {B.  v.  Spencer  (1863),  3  P.  &  F.  857). 

(r)  Clarke  v.  Crowder,  supra.  It  is  insufficient  if  suspected  persons  are 
followed  into  a  house  and  there  are  found  in  the  house  game  or  guns,  nets  etc. 
{ihid.). 

{s)  Although  the  offender  must  be  found  by  the  constable  upon  a  highway 
etc.,  the  actual  search  need  not  take  place  there.  It  was  at  one  time  suggested 
that  this  must  be  so  {Turner  v.  Morgan  (1875),  L.  E.  10  0.  P.  587) ;  but  it  is 
evident  that  if  such  were  the  law  an  offender  would  only  have  to  throw  his 
game  or  gun  etc.  over  a  hedge  before  he  was  stopped  in  order  to  evade  arrest  ; 
see  Lloyd  y.  Lloyd  (1886),  14  Q.  B.  D.  725.  Actual  search  is  not  necessary 
where  the  presence  of  the  incriminating  thing  is  evident.  Thus,  where  a  con- 
stable saw  a  poacher  with  a  gun  on  a  public  footpath  pick  up  a  rabbit  which 
was  thrown  to  him  by  another  and  there  was  no  search  made,  the  evidence  of 
what  was  actually  seen  by  the  constable  was  held  sufficient  {Hall  v.  Knox 
(1863),  4  B.  &  S.  515;  Ex  parte  Hurst  (1863),  27  J.  P.  824).  Again,  where  an 
offender  found  upon  a  highway  took  to  flight  across  some  fields  and  dropped  a 
bag  containing  rabbits  which  the  constable  had  seen  in  his  possession,  this 
was  also  held  sufficient  {Lloyd  v.  Lloyd,  supra). 

{t)  Poaching  Prevention  Act,  1862  (25  &  26  Yict.  c.  114),  s.  2. 

(a)  1  hid.  ;  Stowe  v.  Marjoram  (1909),  101  L.  T.  569.  In  the  case  of  a  carrier 
who  has  not  been  seen  to  be  upon  land  other  than  the  highway  or  to  have 
received  game  etc.  from  others,  it  is  not  easy  to  prove  an  offence.  Thus,  where 
a  carrier  was  stopped  and  his  cart  searched  and  game  was  found  in  the  cart 
which  had  been  recently  killed,  and  the  carrier's  boots  were  wet  although  the 
road  was  dry,  yet  it  was  held  that  while  the  game  had  probably  been  obtained 
unlawfully  by  him  either  by  poaching  himself  or  receiving  it  from  a  poacher, 
there  was  no  sufficient  proof  of  his  having  been  on  land  unlawfully  himself  or 
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493.  On  stopping  and  searching  a  suspected  offender  it  is  the  duty 
of  a  constable  to  seize  and  detain  any  game  or  gun,  net,  or  other 
engine  that  may  be  found  in  his  possession  (b).  He  cannot  arrest  the 
suspected  person  himself,  but  must  apply  to  a  justice  of  the  peace 
for  a  summons  against  him  (c) ;  and  the  summons  must  be  for 
an  offence  against  the  Poaching  Prevention  Act,  1862(d),  and  no 
other  (e).  The  alleged  offender  is  to  be  tried  before  two  justices  of 
the  peace,  and  upon  conviction  before  them  is  liable  to  a  penalty 
not  exceeding  ^5  and  to  forfeit  the  game  or  gun,  net  and  engine, 
found  in  his  possession  (/). 

The  penalties  are  to  be  recovered  as  in  the  case  of  offences  under 
the  Game  Act  (g) ;  no  conviction  or  order  or  adjudication  on  appeal 
therefrom  may  be  quashed  for  want  of  form,  and  there  is  no  power 
to  remove  the  case  to  the  High  Court  by  certiorari  (li) .  The  defendant 
may  appeal  from  the  conviction  to  quarter  sessions  (i). 

Where  game,  guns,  nets  and  engines  are  confiscated  the  justices 
may  direct  them  to  be  sold  or  destroyed  {j). 

The  proceeds  of  the  sale,  together  with  the  amount  of  the  penalty, 
are  to  be  paid  to  the  treasurer  of  the  county  or  borough  where  the 
conviction  takes  place  (k).  If  the  alleged  offender  is  not  convicted, 
the  game  or  other  articles  seized,  or  the  value  thereof,  are  to  be 
returned  to  him  {I). 

of  having  obtained  it  from  others  who  had  {Jones  v.  Bicker  (1870),  22  L.  T.  95  ; 
Laiuley  v.  Merrichs  (1887),  51  J.  P.  502) ;  but  see  Stowe  v.  Marjoram  (1909),  101 
L.  T.  569,  and  compare  Shuttleworth  v.  Grange  (1867),  31  J.  P.  280,  from 
•which  it  would  appear  that  had  the  hour  (3  a.m.)  when  the  carrier  was  found 
on  the  road  not  been  his  customary  time,  he  would  have  been  convicted 
(/5*cZ.,  ^er  WiLLES,  J.,  at  p.  281);  compare  ^cc  parte  Whiteley  (1875),  39  J.  P. 
70 ;  It.  V.  Cheshire  Justices  (1876),  40  J.  P.  148.  Under  a  former  statute  it  was 
held  unnecessary  in  a  case  where  a  carrier  had  game  unlawfully  in  his  posses- 
sion to  state  in  the  information  that  he  knew  it  was  in  his  cart  {R.  v.  Marsh 
(1824),  2  B.  &  C.  717) ;  but  under  this  statute  it  is  necessary  that  the  information 
should  charge  the  defendant  either  with  having  come  from  land  where  he  had 
been  unlawfully  in  pursuit  of  game  or  with  being  accessory  to  other  persons 
so  offending  {Lundy  v.  Botham  (1877),  41  J.  P.  774). 

(&)  Poaching  Prevention  Act,  1862  (25  &  26  Yict.  c.  114),  s.  2. 

(c)  I  hid.  The  time  within  which  this  must  be  done  is  six  months  (Summary 
Jurisdiction  Act,  1848  (11  &  12  Yict.  c.  43),  s.  11). 

(d)  25  &  26  Yict.  c.  114. 

(e)  Thus,  having  stopped  a  carrier  and  found  in  his  cart  a  hamper  of  partridge 
eggs,  he  cannot  summon  the  carrier  or  any  person  alleged  to  have  incited  him 
to  steal  the  eggs  for  unlawfully  taking  the  eggs  from  land  without  the  owner's 
permission  (Game  Act,  1831  (1  &  2  "Will.  4,  c.  32),  s.  24 ;  Stoiue  v.  Benstead, 
[1909]  2  K.  B.  415). 

(/)  Poaching  Prevention  Act,  1862  (25  &  26  Yict.  c.  114),  s.  2. 
{g)  I  hid.,  s.  3  ;  see  p.  232,  ante. 

(h)  Poaching  Prevention  Act,  1862  (25  &  26  Yict.  c.  114),  s.  5. 

(i)  Ibid.,  8.  6. 

(,/)  Ibid.,  s.  2.  If  the  game  is  sold  the  vendor  is  protected  from  the  conse- 
quences of  selling  without  a  licence  (ibid.;  and  see  note  (w),  p.  256,  and 
note  {u),  p.  261,  posi). 

(k)  Poaching  Prevention  Act,  1862  (25  &  26  Yict.  c.  114),  s.  2. 

(/.)  Ibid.  It  has  been  held  that  where  goods  are  seized  and  the  defendant 
convicted  but  the  conviction  is  subsequently  quashed,  the  value  of  the  goods  to 
be  returned  is  their  value  at  the  time  the  conviction  is  quashed  (Stowe  v. 
Benstead,  supra).  Where  a  seizure  of  eggs  which  might  properly  have  been  made 
under  the  powers  given  by  this  Act  is  wrongly  made  with  a  view  to  a  prosecution 
under  the  Game  Act,  an  action  for  detinue  or  trover  is  maintainable  against 
the  person  who  made  the  seizure  {ibid.). 
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Sub-Sect.  4. — The  Larceny  Act,  1861.  Sect.  2. 

494.  When  the  property  in  game  or  the  eggs  of  game  has  become  Criminal, 
absolute  the  game  or  eggs  become,  like  other  property,  the  subject  offences 

of  larceny  at  common  law  (m).  under 

This  applies  to  game  when  killed  or  otherwise  reduced  into 
possession  {n) ;  also  to  eggs  that  have  been  collected  from  the 
nest  (o)  and  to  young  birds  that  are  unable  to  fly  (p). 

495.  Game  that  is  kept  in  captivity  is  further  protected  by  statute,  stealing 
It  is  an  offence  to  steal  or  to  kill  with  the  intent  of  stealing  any  such  g^"^®- 
bird  or  beast,  and  the  offender  is  liable  upon  conviction  before  a  court 

of  summary  jurisdiction  to  imprisonment  with  or  without  hard  labour 
for  six  months  or  to  a  fine  not  exceeding  ^20  in  addition  to  the  value 
of  the  animal  killed  {q).  The  punishment  for  a  second  offence  may 
be  imprisonment  for  twelve  months  with  hard  labour  (r). 

496.  Any  person  found  in  possession  of  such  bird  or  beast  or  the  Unlawful 
plumage  or  skin  thereof  knowing  it  to  be  stolen  is  to  forfeit  it  on  possession, 
conviction  by  a  court  of  summary  jurisdiction,  and  in  the  case  of  a 
second  offence  is  liable  to  the  same  penalty  as  if  he  had  himself 
committed  the  larceny  (s).    The  stolen  property  may  be  restored  to 

the  owner  by  any  justice  {t), 

497.  It  is  an  offence  unlawfully  and  wilfully  to  kill  or  take  hares  Hares  and 
and  rabbits  in  a  warren  or  on  ground  which  is  lawfully  used  as  a  I'a^l^its. 
place  for  keeping  or  breeding  those  animals,  whether  it  is  inclosed  or 

not  {a).  If  committed  by  night  the  offence  is  a  misdemeanour  (6) ; 
if  by  day,  the  offender  is  liable  upon  conviction  before  a  court  of 
summary  jurisdiction  to  a  fine  not  exceeding  £6  (c).  It  is  an  offence, 
punishable  as  in  the  last-mentioned  offence,  to  set  or  use  a  snare  or 
engine  for  taking  hares  or  rabbits  in  such  a  place  at  any  time  {d). 

(m)  See  p.  212,  ante. 

[n)  R.  V.  Townley  (1871),  L.  E.  1  0.  0.  E.  315  ;  see  p.  212,  ante;  and  see  title 
Criminal  Law  and  PnocEDUiiE,  Yol.  IX.,  p.  641.  Compare  note  it),  p.  233,  ante, 
(o)  R.  V.  Stride  and  Millard,  [1908]  1  K.  B.  61,  C.  C.  E. 
Ip)  R.  v.  BUchle  (1868),  L.  E,  1  C.  C.  E.  158. 
[q)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  21. 
(r)  Ihid. 
(s)  Ihid.,  s.  22. 
(<)  Hid. 

(a)  Ihid.,  s.  17.  To  "  take  means  not  to  take  away,  but  to  catch.  A  person 
found  laying  hands  on  a  live  rabbit  caught  in  a  snare  is*  an  offender  against  this 
provision  {R,  j.  Glover  (1814),  Euss.  &  Ey.  269,  C.  C.  E.).  Whether  or  not  a 
place  comes  within  the  term  "  warren  or  ground  "  etc.  is  a  question  of  fact  to  be 
decided  by  the  justices  {Sevan  y.  Ropkinson  (1876),  40  J.  P.  117);  see  also  R. 
V.  McLaucJilan  (1910),  75  J.  P.  8.  When  the  justices  find  that  it  is  not,  they 
may  convict  the  offender  under  the  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69), 
if  the  offence  was  committed  by  night  {ibid.),  or  presumably  under  the  Grame 
Act,  1831  (1  &  2  Will.  4,  c.  32),  if  it  was  committed  by  day.  Arickyard,  where 
a  few  rabbits  happen  to  be  kept,  is  not  within  the  term  {R.  v.  Garratt  (1834), 
6  C.  &  P.  369). 

(&)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  17.  The  definition  of  "  night "  is 
the  same  as  that  in  the  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  12,  see  note  {t), 
p.  233,  ante,  namely,  from  the  time  between  the  expiration  of  the  first  hour  after 
sunset  and  the  beginning  of  the  last  hour  before  sunrise  ;  see  also  title  Time. 

(c)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  17.  The  definition  of  "  day  " 
is  the  complement  of  the  above  definition  of  night,  and  is  the  same  as  that  in 
the  Game  Act;  see  note  (e),  p.  228,  ante. 

{d)  Larceny  Act,  1861  (21  &  25  Yict.  c.  96),  s.  17. 
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Sect.  1.  Sect.  1. — Appointment. 

^raent!'  -^^  ordinary  employers  gamekeepers  are  engaged  in  the 

 *      same  manner  and  on  the  same  terms  as  to  notice  and  the  like  as 

Appointment,  any  other  servants  (e). 

In  manors.  499.  In  a  manor,  lordship,  or  royalty  (/)  the  lord  (g)  thereof 
may  by  writing  under  his  hand  and  seal  {h)  appoint  one  or  more 
persons  to  act  as  gamekeeper  (i)  to  preserve  or  kill  the  game  within 
its  limits  for  his  (the  lord's)  use  [k),  with  authority  to  seize  for  his 
use  dogs,  nets,  and  other  engines  and  instruments,  used  by 
unlicensed  persons  (I)  within  its  limits  for  killing  or  taking  game. 

Moreover,  the  lord  may  depute  any  person,  who  may  or  may 
not  be  the  gamekeeper  or  be  retained  and  paid  for  as  the  male 
servant  of  any  other  person,  to  be  a  gamekeeper  for  the  manor,  lord- 
ship, or  royalty  or  for  such  division  or  district  thereof  as  he  may 
think  fit,  and  may  authorise  him  to  kill  game  for  the  use  of  himself 
(the  gamekeeper)  or  of  any  other  person  specified  in  the  appoint- 
ment or  deputation  and  to  exercise  all  the  powers  of  a  gamekeeper 
of  a  manor  (m).    A  gamekeeper  so  authorised  to  kill  game  for  the 


(e)  If  the  gamekeeper  occupies  a  cottage  as  sucli  he  may  be  required  to  leave 
the  cottage  at  the  time  he  leaves  his  employer's  service  without  further  notice 
{Bertie  v.  Beaumont  (1812),  16  East,  33;  White  v.  Baileij  (1861),  10  0.  B.  (n.  s.) 
227).  As  to  the  general  relations  of  master  and  servant,  see  title  Master  and 
Servant. 

(/)  Or  reputed  manor,  lordship,  or  royalty  (Game  Act,  1831  (1  &  2  Will.  4, 
c.  32),  s.  13),  but  not  a  wapentake  or  hundred,  the  lord  of  which  cannot 

appoint  •"  {Aylesbury  {Earl)  v.  Pattison  (1778),  1  Doug.  (k.  b.)  28).  A  reputed 
manor  etc.  is  one  in  which  for  want  of  freeholders  or  copyholders  the  court  has 
ceased  to  be  held.  As  to  what  is  necessary  to  prove  its  existence  as  a  manor,  see 
Bushtuorth  v.  Craven  (1825),  M'Cle.  &  Yo.  417  ;  Steel  v.  Frickett  (1819),  2  Stark. 
463  ;  Doe  d.  Beck  v.  HeaUn  (1835),  6  Ad.  &  El.  495  ;  Carnarvon  {Earl)  v.  Villehois 
(1844),  13  M.  &  W.  313  ;  Doe  d.  Molesworth  v.  Sleeman  (1846),  9  Q.  B.  298;  and 
see,  generally,  title  Copyholds,  Vol.  YIIL,  p.  4. 

{g)  Or,  in  the  case  of  a  manor,  lordship,  or  royalty  belonging  to  the  Crown, 
the  steward  thereof  (Game  Act,  1831  (1  &  2  Will.  c.  32),  s.  13).  The  right  of 
appointment  is  inseparable  from  the  lordship  of  the  manor,  so  that  it  cannot  be 
granted  to  another  {Calcraft  v.  Gibhs  (1792),  5  Term  Eep.  19).  Where  the 
manor  is  part  of  a  trust  estate  the  trustee  may  appoint  a  gamekeeper  for  the 
purpose  of  preserving  the  game  in  the  interest  of  the  estate,  but  not  in  his 
own  interest  {Webb  v.  Shaftesbury  {Earl),  Shaftesbury  {Earl)  v.  Arrowsmith 
(1802),  7  Yes.  480,  488). 

{h)  In  the  case  of  a  body  corporate,  then  under  the  seal  of  that  body  (Game 
Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  13). 

{i)  If  the  gamekeeper's  right  is  challenged  it  is  sufficient  for  him  to  prove 
that  the  lord  has  a  colourable  title  to  the  manor  {Hunt  v.  Andrews  (1820), 
3  B.  &  Aid.  341),  but  in  the  absence  or  disproof  of  even  a  colourable  title  mere 
good  faith  on  the  part  of  the  gamekeeper  is  insufficient  to  protect  him  {Calcraft 
V.  Gibbs,  supra). 

{k)  Unless  the  contrary  is  proved  it  wiil  be  assumed  that  the  game  killed  by 
the  gamekeeper  is  for  the  use  of  the  lord  {Spurrier  v.  Vale  (1809),  10  East, 
413). 

{I)  See  J),  245,  post. 

(m)  Game  Act,  1831  (1  &  2  Will.  3,  c.  32),  s.  14.  For  a  form  of  appointment. 
Bee  Encyclopaedia  of  Eorms  and  Precedents,  Yol.  I.,  p.  392. 
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use  of  any  person  other  than  the  lord  is  not  to  be  entered  or  paid      Sect.  i. 
for  as  the  gamekeeper  or  male  servant  of  the  lord  (n).  Appoint- 
ment. 

500.  In  Wales  an  owner  of  land  worth  £500  a  year  which  is  not   

within  the  bounds  of  any  manor,  lordship,  or  royalty,  or  which,  if  ^  ^ 
within  such  bounds,  has  been  enfranchised  or  alienated  therefrom, 

is  entitled  to  appoint  one  or  more  persons  as  gamekeepers  to  pursue 
and  kill  game  on  his  lands  (o).  He  may  also  with  the  permission 
in  writing  of  any  other  owner  of  similar  lands  in  Wales  extend 
the  authority  of  his  gamekeeper  to  pursue  or  kill  the  game  on  those 
lands  also  (p). 

501.  Appointments  and  deputations  of  gamekeepers  are  not  valid  Registration, 
until  registered  with  the  clerk  of  the  peace  of  the  place  wherein  the 
manors,  lordships,  or  royalties  to  which  they  relate  are  situated  (q). 

A  10s.  stamp  is  required  for  each  appointment  or  deputation  (?•)• 

After  registration  the  appointment  or  deputation  continues  in 
force  until  the  dlite  named  therein  for  its  expiration  or  until  revoca- 
tion by  dismissal  or  otherwise  (s). 

Sect.  2. — Licences  required. 

502.  A  gamekeeper,  whether  in  a  privileged  place,  such  as  a  Gamekeepers' 
manor,  or  elsewhere,  is  the  male  servant  of  some  employer,  and  as 

such  the  employer  must  obtain  a  licence  for  him  (t). 


503.  A  gamekeeper  who  is  required  to  kill  game  must  either 
take  out  a  game  licence  himself  or  his  employer  must  take  out  one 
for  him  (a). 

In  manors  or  royalties  the  lord  who  grants  the  gamekeeper  his 
appointment  or  deputation  may  take  out  a  licence  for  him  (6). 


Game  licence. 


(n)  Game  Act,  1831  (1  &  2  Will.  3,  c.  32),  s.  14. 
(o)  Ihid.,  s.  15. 
\P)  Ihid. 

{q)  Ihid.,  s.  16 ;  see  Rusliwortli  v.  Craven  (1825),  M'Cle.  &  Yo.  417  ;  Bush  v. 
Green  (1837),  4  Bing.  (n.  c.)  41. 

(r)  Stamp  Act,  1891  (54  &  55  Vict,  c,  39),  Sched.  I.  "  There  seems  no  reason 
why  the  deputation  or  appointment  of  one  gamekeeper  by  one  lord  to  several 
manors  should  require  more  than  one  document  or  one  stamp,  but  if  more  than 
one  gamekeeper  is  appointed  by  the  same  document  a  separate  stamp  would  bo 
required  for  each^'  (Warry's  Game  Laws  of  England,  1st  ed.,  1896,  p.  150). 

(s)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  16.  "  Otherwise  "  includes  the 
death  of  the  grantor,  after  which  a  new  appointment  or  deputation  must  be 
made  by  his  successor.  Where,  however,  a  gamekeeper,  after  the  death  of  the 
person  appointing  him,  continued  to  be  employed  by  that  person's  successors, 
employment  of  a  watcher  by  him  was  considered  sufficient  authority  to  the 
watcher  to  arrest  night  poachers  {R.  v.  Fieldir.g  (1848),  2  Car.  &  Kir.  621). 
^  {t)  Eevenue  Act,  1869  (32  &  33  _Yict.  c.  14),  s.  18 ;  see  title  Eevenue.  The 
licence  is  an  annual  licence  expiring  on  31st  December  in  each  year,  and  the 
duty  payable  on  it  is  15s.  [ihid.). 

(a)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  2.  The  term  ''game" 
includes  woodcock snipe,  quail,  landrail,  rabbits,  and  deer ;  see  p.  208,  ante. 
Without  a  game  licence  he  may  assist  his  employer  in  killing  game  if  his 
employer  has  a  game  licence  [ihid.,  s.  5,  Exemption  3).  As  to  game  licences, 
see  pp.  246  et  seq.,  post. 

(h)  Ihid.,  s.  7. 
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Elsewhere  the  employer,  who  must,  however,  be  a  person  having  the 
right  to  kill  game  on  lands  in  England  or  Scotland,  may  do  so  (c). 

Such  a  licence  may  be  obtained  by  the  lord  or  employer  in  the 
same  manner  as  he  would  obtain  a  game  licence  for  himself  {d).  It 
is  an  annual  licence  expiring  on  the  31st  July  in  each  year,  and 
the  duty  payable  on  it  is  £2  {e).  Should  the  servant  in  respect  of 
whom  it  was  taken  out  leave  the  service  before  the  31st  July  next 
ensuing  the  licence  is  available  for  his  successor  up  to  that  date 
without  payment  of  any  further  duty  (/). 

This  licence,  however,  is  strictly  local  in  its  character,  and  it  does 
not  entitle  the  gamekeeper  to  kill  game  on  any  land  on  which  his 
employer  has  not  a  right  to  do  so  (g). 

Selling  game.  504.  A  game  licence  does  not  enable  the  gamekeeper  to  sell 
game  except  on  the  account  and  with  the  written  authority  of  •  his 
employer  (h).  In  order  to  be  able  to  sell  game  without  these 
restrictions  the  gamekeeper  must  hold  an  annual  licence  to  kill 
game,  the  duty  payable  on  which  is  £S  (i). 

Gun  licence.  505.  A  gamekeeper  who,  though  not  required  to  kill  game,  is 
required  to  kill  deer  or  rabbits  in  an  inclosed  place  must  obtain  a 
gun  licence  (k). 

A  gun  licence  is  not  in  any  case  transferable  (l). 

A  gamekeeper  who  has  neither  game  licence  nor  gun  licence  can 
assist  his  employer  or  any  other  person  having  the  required 
licence  (m),  and  can  carry  his  gun  for  him,  but  he  may  not  use  it 
himself  nor  allow  a  third  party  to  do  so  (n). 


(c)  aame  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  2. 

(d)  As  to  this,  see  p.  249,  ;post. 

(e)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  7. 

(/)  Ibid.,  s.  8,  on  indorsement  by  the  issuing  authority  ;  or  in  the  case  of  a 
gamekeeper  on  a  manor  if  his  deputation  or  appointment  is  revoked  (ibid.). 

{g)  Ibid,  s.  9.  Elsewhere  he  can  only  assist  his  employer  to  kill  game  if  his 
employer  has  a  game  licence  {ibid.,  s.  5,  Exemption  3).  If  he  kills  or  takes  game, 
or  uses  a  gun,  dog,  net,  or  other  engine  or  instrument  for  that  purpose  else- 
where, he  is  liable  to  the  same  penalty  to  which  he  would  have  been  liable  had 
he  no  licence  at  all  (Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  6),  namely,  £5, 
together  with  the  costs  of  the  conviction,  and  this  is  in  addition  to  the  revenue 
penalty  of  £20  (Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  4) ;  see  pp.  246, 
24:1,  post.  Should  he  kill  or  take  elsewhere  not  game,  but  woodcock,  snipe, 
quail,  landrail,  rabbits,  or  deer,  he  is  liable  to  the  revenue  penalty  only. 

[h]  See  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  17.  "  Game  "  includes  only 
hares,  pheasants,  partridges,  grouse,  heath  or  moor  game,  black  game,  and 
bustards.  He  does  not  require  a  licence  to  enable  him  to  sell,  e.g.,  woodcock  or 
rabbits. 

(i)  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  13  ;  see  pp.  246  et  seq.,  post. 
(/c)  Gun  Licence  Act,  1870  (33  &  34  Vict,  c.  57),  s.  7  ;  see  pp.  251  et  seq., 

post ;  a  game  licence  is  not  required  (Game  Licences  Act,  1860  (23  &  24 
Yict.  c.  90),  s.  5,  Exceptions  2  and  5). 

[l]  Gun  Licence  Act,  1870  (33  &  34  Vict.  c.  57),  s.  5. 

(m)  Except  a  gamekeeper  acting  under  a  deputation  or  appointment  (Game 
Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  5,  Exemption  3). 

(n)  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  5,  Exemption  3 ;  Gun 
Licence  Act,  1870  (33  &  34  Vict.  c.  57),  s.  7  (3).  He  need  not  produce  his 
own  licence  {Scarth  v.  Gardener  (1831),  5  0.  &  P.  38  ;  and  see  pp.  251, 
252,  post). 


Sect.  2. 

Licences 
required. 
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Sect.  3. — Poivers. 


Sect.  3. 
Powers. 


506.  A  gamekeeper  (o)  who  has  a  licence  to  kill  game  has  the 
right  to  call  upon  any  person  whom  he  may  find  anywhere  doing  T'owersof 
an  act  for  which  such  a  licence  is  required  to  produce  his  licence  (p)  ^^^^  nepers, 
for  the  purpose  of  being  read,  and,  if  required,  a  copy  being  taken 
of  it,  but  if  a  gamekeeper  himself  has  no  such  licence  his  right  to 
call  upon  any  other  person  to  produce  one  is  confined  to  such  per- 
sons as  he  may  find  doing  an  act  for  which  a  licence  is  required 
upon  the  lands  on  which  his  employer  has  the  right  to  the  game(^). 
Whether  he  himself  is  licensed  or  not,  if  he  finds  anyone  trespass- 
ing upon  such  lands  in  the  daytime  in  search  or  pursuit  of  game 
or  woodcock,  snipe,  quail,  landrail,  or  rabbits,  he  may  require  the 
trespasser  forthwith  to  quit  the  land  and  also  to  state  his  christian 
name,  surname,  and  place  of  abode  (?^). 

Should  the  trespasser  refuse  to  state  his  real  name  or  place  of 
abode,  or  should  he  give  such  a  general  description  of  the  latter  as  to 
be  illusory  for  the  purpose  of  discovery,  or  should  he  wilfully  continue 
or  return  upon  the  land,  the  gamekeeper,  or  anyone  acting  by  his 
order  or  in  his  aid,  may  apprehend  him  and  convey  him  or  cause  him 
to  be  conveyed  as  soon  as  conveniently  may  be  before  a  justice  of  the 
peace  (s).  If  the  offender  cannot  be  brought  before  a  justice  within 
twelve  hours  from  the  time  of  his  arrest  he  must  be  released,  but  he 
may  be  proceeded  against  subsequently  by  summons  or  warrant  {a). 

If  the  gamekeeper  finds  five  or  more  persons  so  trespassing 


(o)  As  to  deerkeepers,  see  p.  263,  j^ost. 

(p)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  10.  As  to  what  acts 
require  a  game  licence,  see  p.  241,  ante,  and  p.  246,  post  If  the  licence  is  not 
produced  on  demand  the  gamekeeper  may  call  for  the  name  and  address  of 
such  person  ;  a  refusal  to  give  which,  or  a  refusal  to  allow  the  licence  to  be  read 
or  copied,  renders  the  offender  liable  to  a  penalty  of  £20  {ihid.). 

{q)  Ibid. 

(r)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  31.  He  cannot,  however,  inter- 
fere with  persons  hunting  or  coursing  with  hounds  or  greyhounds  and  being  in 
fresh  pursuit  of  any  deer,  hare,  or  fox  already  started  upon  any  other  land  nor 
with  any  person  bond  fide  claiming  and  exercising  any  right  or  reputed  right  of 
free  warren  or  free  chase,  nor  any  gamekeeper  lawfully  appointed  within  the 
limits  of  any  free  warren  or  free  chase,  nor  with  any  lord  or  steward  of  the 
Crown  of  any  manor,  lordship,  or  royalty,  nor  any  gamekeeper  lawfully 
appointed  by  such  lord  or  steward  within  the  limits  of  such^^manor,  lordship, 
or  royalty  {ibid.,  s.  35).  As  to  appointment  in  the  case  of  manors  etc.,  see  p.  245, 
post.  The  other  servants  of  the  employer  have  the  same  powers  (Game  Act, 
1831  (1  &  2  Will.  4,  c.  32),  s.  31).  Daytime  extends  from  the  commencement 
of  the  last  hour  before  sunrise  to  the  close  of  the  first  hour  after  sunset  {ibid. , 
s.  34) ;  compare  note  (e),  p.  228,  note  {t),  p.  233,  and  notes  {b)  and  (c),  p.  239, 
ante. 

{s)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  31 ;  and  see  p.  228,  ante.  It  is 
doubtful  whether  a  gamekeeper  can  arrest  a  trespasser  who  has  refused  to  give 
his  name  and  address  upon  request,,  but  who  has  not  previously  been  required 
to  quit  the  land.  In  B.  v.  Long  (1836),  7  C.  &  P.  314,  it  was  held  that  he 
could  not,  but  in  a  rather  more  recent  case  {R.  v.  Prestney  (1849),  3  Cox,  C.  C. 
505)  the  contrary  was  held;  see  the  considerations  which  make  this  appear  the 
more  reasonable  view  ibid.,  at  p.  507,  note  (a). 

(a)  _  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  31 ;  and  see  p.  232,  ante.  The  reason 
for  his  not  being  brought  before  the  justice  must  be  the  absence  of  the  latter  or 
distance  of  the  latter's  residence  or  some  other  reasonable  cause  (Game  Act,  1831 
(1  &  2  Will.  4,  c.  32),  s.  31).  The  mode  and  time  for  proceedings  and  penalties 
are  the  same  as  for  other  offences  against  this  Act.   As  to  these,  see  p.  232,  ante. 
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Sect.  3.     together,  one  or  more  of  them  being  armed  with  a  gan,  and  any  of 
Powers,     them  attempt  by  violence,  intimidation,  or  menace  to  prevent  his 
approach  for  the  purpose  of  ordering  them  to  quit  or  to  state  their 
naraes  or  places  of  abode,  they  are  all  liable  to  an  additional  penalty 
not  exceeding  £5  and  costs  (b), 

i*owersof  507.  A  gamekeeper  has  the  following  powers  of  arrest  at  night, 

arrest.  only  on  land  of  which  his  employer  is  either  lord  of  the  manor, 

owner,  or  occupier,  or  on  which  his  employer  has  the  right  of  free 
chase  or  free  warren  (c). 

If  he  or  any  of  his  assistants  finds  upon  such  land,  whether  open 
or  inclosed,  or  upon  the  part  of  any  public  wood,  highway,  or  path 
which  at  either  side  thereof  adjoins  such  land,  or  at  the  opening, 
outlets,  or  gates  from  the  land  into  any  such  public  wood,  highway, 
or  path,  any  person  unlawfully  taking  or  destroying  game  or  rabbits, 
he  may  seize  and  arrest  him  on  the  spot,  or  in  case  of  pursuit  in 
-  any  place  to  which  he  may  have  escaped  therefrom,  and  deliver  him 
as  soon  as  may  be  to  a  policeman,  with  a  view  to  his  being  brought 
before  two  justices  of  the  peace  (d). 

A  gamekeeper  has  the  same  right  of  arrest  on  the  spot  or  after 
pursuit  if  he  finds  anyone  either  actually  on  or  entering  on  such 
land  with  a  gun,  net,  engine,  or  other  instrument  for  the  purpose 
of  taking  or  destroying  game  (e).  Babbits  are  not  here  comprised 
in  the  term  "  game,"  but  the  gamekeeper  or  his  assistants  may 
arrest  offenders  actually  on  or  entering  on  such  land,  whether  with 
or  without  nets,  engines  or  other  instruments,  for  the  purpose  of 
destroying  game  or  rabbits,  if  the  offenders  are  three  or  more  in 
number  and  anyone  of  them  is  armed  with  an  offensive  weapon  (/). 

Gamekeepers  whose  employers  are  neither  owners  nor  occupiers, 
but  merely  have  shooting  rights,  have  no  such  right  of  arrest  (g), 

{h)  Game  Act,  1831  (1  «fe  2  Will.  4,  c.  32),  s.  32  ;  see  p.  230,  anie. 

(c)  Night  Poaching  Act,  1828  (9  Geo.  4,  c,  69),  s.  2  ;  Night  Poaching  Act, 
1844  (7  &  8  Yict.  c.  29).  Night  extends  from  the  close  of  the  first  hour  after 
sunset  to  the  beginning  of  the  first  hour  before  sunrise  (Night  Poaching  Act, 
1828  (9  Geo.  4,  c.  69),  s.  12,  and  compare  note  (e),  p.  228,  note  {t),  p.  233,  and 
notes  (&)  and  (c),  p.  239,  ante).  Any  other  servant  of  the  employer  has  the  same 
right  (Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  2).  A  gamekeeper  who  is 
appointed  such  by  an  agent,  himself  appointed  by  the  lord  of  a  manor,  has 
sufficient  authority  from  the  lord  to  arrest  night  poachers  {B,  y.  King  (1884), 
48  J.  P.  149). 

(d)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  1  ;  Night  Poaching  Act, 
1844  (7  &  8  Vict.  c.  29).  Note  that  "  game  "  here  only  includes  those  in  the  strict 
definition  thereof,  namely,  hares,  pheasants,  partridges,  grouse,  heather  or  moor 
game,  black  game,  and  bustards  (Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69), 
s.  13,  and  see  p.  208,  ante).  The  keeper  must  not  wait  on  the  highway  for  poachers 
to  emerge  thereon  from  the  land  of  his  employer  where  they  have  been  poaching, 
although  he  may  pursue  them  from  the  land  and  then  arrest  them  anywhere  {B. 
V.  Meadham  (1848),  2  Car.  &  Kir.  633).  Notice  that  he  intends  to  arrest  the 
o:ffender  is  not  required,  nor  is  a  written  authority  from  the  employer  {B.  v. 
Fayne  (1833),  1  Mood.  C.  0.  378  ;  B.  v.  Price  (1835),  7  0.  &  P.  178). 

(e)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  ss.  1,  2.  Snares  and  nets  etc. 
are  ejusdem  generis  {Allen  v.  Thompson  (1870),  L.  E.  5  Q.  B.  336). 

(/)  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  9.  Though  no  powers  of 
arrest  are  expressly  mentioned  in  this  section,  they  are  to  be  imported,  as 
the  offence  is  merely  an  aggravation  of  that  dealt  with  in  ihid.,  s.  1  {B.  v.  Ball 
(1832),  1  Mood.  C.  0.  330).  As  to  what  is  an  offensive  weapon,  see  note  (g), 
pp.  234,  235,  anie. 

{g)  B.  V.  Addis  (1834),  6  C.  &  P.  388;  B.  v.  Price  (1851),  5  Cox,  0.  0.  277; 
and  see  R.  v.  Wood  (1859),  1  P.  &  P,  470. 
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Gamekeepers  appointed  by  a  lord  or  steward  of  a  manor,  and     Sect.  3. 
expressly  authorised  by  him  to  do  so,  may  seize  for  the  use  of  the  Powers, 
lord  any  dogs,  nets,  and  other  engines  and  instruments  he  finds  geizi^^^f 
being  used  within  the  limits  of  the  manor  for  the  purpose  of  taking  instruments, 
or  killing  game  by  a  person  who  has  no  licence  to  kill  game  {h). 
Except  in  the  cases  and  within  the  limits  so  far  dealt  with  (i),  game- 
keepers have  no  special  right  of  arrest,  but  they  have  the  right 
in  common  with  everyone  else  of  arresting  persons  committing 
an  indictable  offence  at  night  anywhere  (k),  or  deer-stealing  (Z),  . 
or  killing  hares  or  rabbits  in  a  warren  (m),  or  stealing  game 
or  other  birds  or  rabbits  kept  in  captivity  (n)  at  any  time  of  night 
or  day. 

Gamekeepers  are,  in  common  with  any  other  servants  of  the  Firing  crops 
owner,  entitled  to  arrest  persons  unlawfully  and  maliciously  setting  etc. 
fire  to  crops,  whether  standing  or  cut,  or  to  woods,  or  to  any  heath, 
gorse,  furze,  or  fern  (o).    They  may  also  inform  against  persons 


{h)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  13.  As  to  the  persons  wlio  may 
"  appoint  "  a  gamekeeper,  see  p.  240,  ante.  The  dog,  net  etc.  must  be  in  actual 
use  {Wingfidd  v.  Stratford  (1752),  1  Wils.  315  ;  Rogers  v.  Carter  (1768),  2  Wils. 
387  ;  R.  V.  Gardner  (17«38),  2  Stra.  1098).  The  phrase  "  other  engines  "  includes 
"snares"  {Allen  v.  Thompson  (1870),  L.  E.  5  Q.  B.  336).  It  does  not  include 
guns,  which  are  purposely  omitted  {Daddle  v.  Hickton  (1868),  17  L.  T.  549). 
Compare  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  3,  where  the  word  "  gun" 
appears  between  the  words  "  dog  "  and  "  net "  ;  compare  also  Larceny  Act,  1861 
(24  &  25  Yict.  c.  96),  s.  16.  As  to  seizing  of  guns  by  a  constable  under  the 
Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114),  see  p.  238,  ante  ;  compare 
Protheroe  v.  Mathews  (1833),  5  0.  &  P.  581.  The  articles  seized  may  be  kept, 
and  if  a  dog  is  seized  he  may  perhaps  be  killed  {Kingsnorth  v.  Bretton  (1814), 
5  Taunt.  416 ;  and  see  Roy  v.  Beaufort  {DuJce)  (1741),  2  Atk.  190) ;  but  this 
measure  should  not  be  resorted  to  unless  it  is  necessary  for  the  preservation 
of  game  then  being  pursued  {Vere  v.  Cawdor  {Lord)  (1809),  11  East,  568).  The 
dog  of  the  keeper  of  a  neighbouring  manor  cannot  be  seized  {Rogers  v. 
Carter,  supra).  These  powers  given  to  gamekeepers  on  a  manor  must  be 
exercised,  if  not  by  themselves,  by  someone  acting  immediately  on  a  particular 
order  {Bird  v.  Dale  (1817),  7  Taunt.  560).  "Game"  includes  only  that  in  the 
definition,  not  those  other  birds  etc.  to  kill  which  a  licence  is  required; 
see  p.  208,  ante. 

{i)  See  p.  244,  ante.  Outside  the  limits  of  their  employer's  ground  game- 
keepers may  only  arrest  with  the  authority  of  the  owner  or  gamekeeper  of  the 
land  whereon  the  offender  is  found,  unless  they  have  pursued  the  olfender  from 
their  employer's  ground  {R.  y.  Davis  (1837),  7  0.  &  P.  785). 

{k)  Prevention  of  Offences  Act,  1851  (14  &  15  Yict.  c.  19),  s.  11.  Night 
poaching  by  one  person  alone,  if  twice  previously  convicted,  is  such  an  offence 
(Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  1).  So,  too,  is  night  poaching  by 
three  or  more  persons,  whether  any  of  them  has  previously  been  convicted  or  not, 
if  one  or  more  of  them  is  or  are  armed  with  an  offensive  weapon  {ibid.,  s.  9,  and 
see  p.  234:,  ante).  The  definition  of  night  in  the  Prevention  of  Offences  Act, 
1851  (14  &  15  Vict.  c.  19),  is  from  9  p.m.  to  6  a.m.,  which  is  a  different  definition 
from  that  in  the  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69 ;  compare  note  (c), 
p.  244,  ante) ;  but  this  difference  does  not  prevent  the  application  of  the  former 
ActHo  night  poaching  {R.  v.  Sanderson  (1859),  1  P.  &  P.  598). 

{I)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  ss.  12,  13,  103;  and  see  p.  262, 
post. 

(m)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  ss.  17,  103;  see  p.  215, 
ante. 

(n)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  ss.  21,  103. 

(o)  Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97),  ss.  16,  61.  It  seems 
that  the  gamekeeper  employed  by  a  shooting  tenant  may  be  justified  even  in 
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laying  down  poisoned  meat  or  grain,  whether  on  their  employer's 
ground  or  elsewhere 


Part  VI 1. — Licences. 


Game 
licences. 


Killing  or 
taking  game 
without 
licence. 


Sect.  1. — Game  Licences, 

508.  The  possession  of  a  game  licence  is  required  before  the 
right  to  kill  or  take  game  can  be  exercised,  whether  by  shooting  or 
in  any  other  manner.  While  possession  of  a  licence  is  required  by 
the  provisions  of  the  Game  Act  (g),  the  licence  itself  is  granted,  not 
under  that  Act,  but  under  the  Game  Licences  Act,  1860  (?•).  The 
authority  which  grants  the  licence  is  the  county  council,  in  whom 
is  vested  the  right  of  administering  the  duties  levied  under  the 
latter  Act  (5).  The  killing  or  taking  of  game  by  a  person  who  has 
no  licence  is  an  offence  under  both  these  Acts  {t).  Proceedings 
for  the  one  offence  are  not  exclusive  of  proceedings  for  the  other, 
and  the  penalties  are  cumulative  {a). 

Under  the  Game  Act  the  offence  consists  in  killing  or  taking  any 
game  or  using  any  dog,  gun,  net,  or  other  engine  for  the  purpose 
of  searching  for  or  killing  or  taking  game  without  a  licence  (6),  and 
is  punishable  upon  conviction  before  two  justices  of  the  peace  by  a 
fine  not  exceeding  ^05  and  costs  (c).  The  information  may  be  laid 
by  anyone  {d),  but  must  be  laid  within  three  months  of  the  com- 
mission of  the  offence  {e) ;  and  it  may  be  received,  and  the  summons 
may  be  issued,  by  one  justice  {f\. 


burning  strips  of  heather,  with  a  view  of  arresting  the  progress  of  a  fire  already 
burning,  if  this  can  be  shown  to  be  necessary  for  the  preservation  of  game  on 
the  part  of  the  property  not  yet  burned  {Cope  v.  Sharpe,  [1910]  1  K.  B.  168  ; 
and  compare  S.  0.  (1911),  Times,  12th  January). 

[p]  Poisoned  Grain  Prohibition  Act,  1863  (26  &  27  Yict.  c.  113),  s.  5;  Poisoned 
Plesh  Prohibition  Act,  1864  (27  &  28  Vict.  c.  115),  s.  4. 

{q)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32). 

(r)  23  &  24  Yict.  c.  90. 

(s)  Pinance  Act,  1908  (8  Edw.  7,  c.  16),  s.  6  ;  Order  in  Council,  19th  October, 
1908  (Statutory  Eules  and  Orders,  p.  470).  The  authority  in  a  county  borough 
is  the  council  of  the  county  borough  [ibid.,  art.  xvii.). 

[t]  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  23 ;  Game  Licences  Act,  1860 
(23  &  24  Yict.  c.  90),  s.  4. 

(a)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  23. 

(&)  Ihid.  To  kill  and  take  and  to  use  a  dog,  gun  etc.  are  separate  offences, 
but  an  offender  who  kills  game  with  a  gun  cannot  be  convicted  of  more 
than  one  of  these  offences  on  the  same  occasion  (compare  Laxton  v.  Jefferies 
(1893),  58  J.  P.  318),  and  it  seems  that  the  killing  of  game  with  a  gun  more 
than  once  on  the  same  day  does  not  amount  to  more  than  one  offence  {R.  v. 
Mathews  (1711),  10  Mod.  Eep.  26;  R.  v.  Lovet  (1797),  7  Term  Eep.  152). 
Qucere,  if  a  different  means  of  killing  or  taking  were  employed  or  the  %ame 
killed  in  different  places. 

(c)  Game  Act,  1831  (1  &  2  Will  4,  c.  32),  s.  23. 

(£^)  Midelton  v.  Gale  (1838),  8  Ad.  &  El.  155  ;  Wlorden  v.  Porter  (1860),  7  0.  B. 
(n.  s.)  641. 

(e)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  41. 

(/)  Summary  Jurisdiction  Act,  1848  (11  &  12  Yict.  c.  43),  s.  3.  As  to 
procedure  before  justices,  see  title  Magisteates. 
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Under  the  Game  Licences  Act,  1860  (^),  the  offence  consists  in 
taking,  killing,  or  pursuing  the  birds  and  animals  protected  by  the 
Act,  or  in  aiding  or  assisting  thereat  in  any  manner  by  any  means 
whatever,  or  in  using  for  the  purpose  any  dog,  gun,  net,  or  other 
engine  without  a  licence,  and  is  punishable  upon  conviction  by  a 
court  of  summary  jurisdiction  by  a  fine  of  ^20.  The  information 
must  be  laid  within  six  months  of  the  commission  of  the  offence  (h) ; 
and  it  must  be  in  the  name  of  an  officer  of  the  county  council  (i) 
or  of  the  Attorney-General.  The  proceedings  can  be  begun  only 
by  order  of  the  council  of  the  county  in  which  the  offence  is  com- 
mitted {k).  In  default  of  payment  in  either  case  the  offender  may 
be  imprisoned  (1). 

509.  The  birds  and  animals  which  are  protected  by  the  provi-  Extent  of 
sion  of  the  Game  Act  requiring  possession  of  a  licence  are  those  ^^^^ 
enumerated  in  the  definition  of  game  in  that  Act  (m),  but  the  Game 
Licences  Act,  1860      which  the  licence  is  issued  under,  extends  the 
protection  to  woodcock,  snipe,  quail  or  landrail,  rabbits,  and  deer. 

The  effect  of  the  two  enactments  is  therefore  to  make  it  a  Effect  of 
punishable  offence  to  take  or  kill  or  attempt  (o)  to  take  or  kill  any  ^^^^^  Acts, 
of  these  birds  or  animals  either  with  or  withouii  a  dog,  gun,  net,  or 
other  engine  ;  but  while  the  penalties  sanctioned  by  either  or  both  of 
these  Acts  may  be  enforced  against  an  offender  in  the  case  of  '^game," 
only  those  contained  in  the  Game  Licences  Act,  1860  (p),  can  be 
enforced  against  an  offender  in  the  case  of  the  other  birds  and  animals 
mentioned.  The  Game  Licences  Act,  1860  (p),  requires  a  licence  to 
be  taken  out  by  any  person  aiding  or  assisting  in  any  manner  in 
the  taking,  killing,  or  pursuing  by  any  means  whatever  of  the  birds 


Sect.  1, 

Game 
Licences. 


(g)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  4.  To  take,  kill  and 
pursue  constitutes  one  offence  {Laxto7i  v.  Jefferies  (1893),  58  J.  P.  318) ;  see 
note  {h),  p.  246,  ante. 

{h)  The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  53,  applies 
tlie  general  rules  in  cases  coming  under  the  Summary  Jurisdiction  Acts  to 
excise  proceedings  (Summary  Jurisdiction  Act,  1848  (11  &  12  Yict.  c.  43),  s.  3). 

{i)  The  powers  and  duties  formerly  belonging  to  officers  of  the  Inland 
Eevenue  are  now  vested  in  such  officers  of  the  county  council  as  the  latter  may 
see  fit  to  delegate  them  to  (Order  in  Council,  19th  October,  1908  (Statutory 
Eules  and  Orders,  p.  470),  art.  ix.). 

[k]  Inland  Eevenue  Eegulation  Act,  1890  (53  &  54  Yict.  c.  21),  s.  21  (1).  The 
officials  of  the  county  council  are  subject  to  the  same  liabilities  as  were  officers 
of  Inland  Eevenue  (Order  in  Council,  19th  October,  1908,  supra).  The  autho- 
rity to  commence  the  proceedings  need  not  be  proved  in  evidence  where  it  is 
already  stated  in  the  information  [Dyer  v.  Tulleyy  [1894]  2  Q.  B.  794  ; 
Hargreaves  v.  Hilliam  (1893),  58  J.  P.  655). 

[1]  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  5. 

(m)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  2  ;  see  p.  208,  ante. 

[n]  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  4.  In  fact,  however, 
the  number  of  persons  requiring  a  licence  to  shoot  rabbits  is  greatly  reduced 
owing  to  s.  5,  Exception  2,  ihid.  ;  see  p.  248,  post. 

(o)  To  walk  about  with  a  dog  or  gun  on  land  where  there  is  game,  or  to  point 
a  gun  at  game,  is  evidence  of  commission  of  an  offence  [R.  v.  Davies  (1795), 
6  Term  Eep.  177  ;  Hebden  v.  Henty  (1819),  1  Chit.  607)  ;  compare  Assessed 
Tax  Appeal  Cases,  2189,  2292,  2505—2507,  2523,  2561).  Where  several  persons, 
all  of  whom  have  no  licence  to  kill  game,  fire  at  the  same  bird,  all  commit  an 
offence,  although  it  is  impossible  to  identify  the  person  who  killed  the  bird 
{Hunter  v.  Clark  (1902),  66  J.  P.  247). 

{p)  23  &  24  Yict.  c.  90. 
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or  animals  mentioned  in  that  Act  {q),  unless  he  is  doing  so  in  the 
company  or  presence  and  for  the  use  of  a  duly  licensed  person,  who 
is  by  virtue  of  such  licence  then  and  there  using  his  own  dog,  gun, 
net,  or  other  engine  for  the  taking  or  killing  of  such  birds  and 
animals  and  who  is  not  acting  therein  by  virtue  of  any  deputation 
or  appointment  (r). 

Exemptions:  510.  Members  of  the  Koyal  Family  (s)  and  gamekeepers 
(i.)  Absolute,  appointed  on  behalf  of  the  Crown  by  the  Commissioners  of  His 
Majesty's  Woods,  Forests,  and  Land  Eevenues,  and  under  the 
authority  of  any  Act  of  Parliament  relating  to  the  land  revenues 
of  the  Crown  {t),  do  not  require  a  game  licence  in  any  case, 
(ii.)  Limited.  The  following  persons  do  not  require  a  game  licence  for  the 
limited  purpose  specified  in  each  case: — (1)  Persons  authorised 
under  the  Hares  Act  to  kill  hares  upon  land  to  which  such  authority 
extends  {u) ;  (2)  the  occupier  and  persons  duly  authorised  by  him 
for  the  purpose  of  killing  ground  game  on  the  land  in  his  occupa- 
tion (a)  ;  (3)  the  proprietor  of  any  warren  or  of  any  inclosed  ground 
whatever,  or  the  tenant  of  lands  or  persons  directed  or  permitted 
by  him  to  take  and  destroy  rabbits  thereon  {h)  ;  (4)  the  owner  or 
occupier  of  inclosed  lands  and  persons  directed  or  permitted  by  him 
to  take  and  kill  deer  thereon  (c) ;  (5)  persons  taking  woodcock  and 

{q)  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  4. 

(r)  Hid.,  s.  5,  Exemption  3.  The  eSect  of  this  is  to  exempt  beaters  and 
other  assistants  from  the  necessity  of  being  licensed.  But  such  unlicensed 
beaters  etc.  must  not  assist  a  gamekeeper  who  holds  his  position  by  deputation 
or  appointment.  Moreover,  they  apparently  must  not  use  or  lend  the  use  of 
any  dog  of  their  own,  even  to  a  licensed  person  who  is  by  virtue  of  his  licence 
then  and  there  taking  and  killing  game  etc.  Similarly,  a  loader  may  carry  his 
employer's  gun  and  thus  aid  in  killing  game  etc.,  but  he  must  not  carry  a  gun 
of  his  own,  and  he  must  not  fire  either  his  own  or  his  employer's  gun ;  compare 
Ex  parte  Sylvester  (1829),  9  B.  &  0.  61,  and  see  pp.  241,  242,  ante. 

(s)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  5,  Exemption  1. 

{t)  1  hid.,  Exemption  2. 

{h)  lUd.,  Exemption  4;  Hares  Act,  1848  (11  &  12  Yict.  c.  29),  s.  1.  The 
persons  authorised  are  any  person  in  actual  occupation  of  any  inclosed  lands, 
or  any  owner  thereof  who  has  the  right  of  killing  game  thereon,  or  any  person 
directed  or  authorised  by  him  in  writing  in  accordance  with  the  terms  of  the 
Act.  Such  owner  or  occupier  must  not,  however,  give  authority  to  more  than 
one  person  in  regard  to  his  land  in  any  one  parish.  The  authority,  or  a  copy  of 
it,  must  be  delivered  to  the  clerk  of  the  petty  sessions,  who  is  to  register  it,  and 
who  must  receive  notice  if  it  is  revoked  ;  unless  revoked  it  remains  good  until 
the  1st  February  in  the  year  following  that  in  which  it  is  granted  {ihid.,  s.  2). 

(a)  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  s.  4. 

(&)  Game  Licences  Act,  1860  (23  &  24  ^ict.  c.  90),  s.  6,  Exception  2.  This 
does  not  apply  to  Ireland.  A  warren,  unlike  a  forest  or  chase,  is  an  incorporeal 
hereditament,  and  the  rights  over  it  may  be  held  by  one  who  is  not  the  actual 
owner  of  the  soil.  A  shooting  tenant  who  has  rented  the  warren  may  there- 
fore claim  to  be  entitled  by  this  provision  to  shoot  without  a  licence  ;  compare 
Assessed  Tax  Appeal  Cases,  257  ;  Beauchamp  {Earl)  v.  Winn  (1873),  L.  E. 
6  H.  L.  223.  It  is  perhaps  doubtful  whether  "  the  persons  directed  or  permitted 
by  him  means  persons  directed  or  permitted  (1)  either  by  the  proprietor  etc., 
or  the  tenant  of  lands,  or  (2)  by  the  tenant  of  lands  only  ;  but  the  probability 
is  that  persons  directed  or  permitted  by  the  tenant  of  lands  only  is  correct,  as  the 
phrase  is  in  close  conjunction  with  the  tenant  of  lands  etc. 

(c)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  5,  Exception  5.  Here 
the  persons  directed  or  permitted  to  take  and  kill  are  those  directed  or  permitted 
by  the  owner  or  occupier,  to  whichever  of  the  two  the  right  to  take  or  kill  the 
deer  on  the  inclosed  land  may  belong. 
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snipe  with  net  and  springes  (d),  or  pursuing  and  killing  hares,  whether     Sect.  i. 
by  coursing  with  greyhounds  or  by  hunting  with  beagles  or  other  Game 
hounds  (e),  or  pursuing  and  killing  deer  by  hunting  with  hounds  (/).  Licences, 

511.  The  form  of  the  licence  is  to  be  such  as  the  Commissioners  Form  of 
of  Inland  Eevenue  have  hitherto  provided,  with  such  adaptations  licence, 
as  are  necessary  owing  to  the  county  council  having  become  the 
licensing  authority  (g).   It  must  denote  the  amount  of  duty  charged 
thereon  (h),  and  must  contain  the  proper  christian  name  and  sur- 
name and  place  of  residence  of  the  person  to  whom  it  is  granted, 

and  must  be  dated  on  the  day  on  which  it  is  actually  issued  (i). 

Licences  are  to  be  granted,  signed,  and  issued  by  such  officers  of  Granting  of 
the  Post  Office  as  are  authorised  by  the  Postmaster-General  at  the  licences, 
offices  at  which  the  county  council  shall  provide  for  the  issue  of 
licences  (k). 

512.  A  game  licence  is  in  force  on  the  day  of  issue  and  from  the  Duration  of 
time  of  issue  (Q,  so  that  an  offence  committed  on  the  day  of  issue  licence, 
but  before  the  time  of  issue  is  not  condoned  by  the  issue  of  the 

licence  on  that  day  (m). 

A  game  licence  continues  in  force  until  the  close  of  the  day  on 
which  it  is  stated  to  expire  (n).  During  the  time  that  it  is  in  force 
it  is  available  in  any  part  of  the  United  Kingdom  (o). 

The  licence  will  be  forfeited  if  the  holder  is  convicted  of  trespass- 
ing in  the  daytime  upon  lands  in  search  of  game  in  England  or 
Scotland  (2?). 

513.  If  any  person  is  discovered  doing  any  act  whatever  in  Production 
Great  Britain  for  which  a  licence  to  kill  game  is  required  by  the  licence. 

(d)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  5,  Exception  1. 
fe)  Ibid.,  Exception  3. 
(/)  /HcZ.,  Exception  4. 

[g)  Order  in  Council,  19tli  October,  1908  (^Statutory  Eules  and  Orders,  p.  470), 
art.  ii.  This  form  will  continue  until  the  Treasury  prescribe  any  alteration. 
Copies  wiU  continue  to  be  printed  or  provided  by  the  Commissioners  of  Inland 
Eevenue  {ibid.). 

{h)  The  rates  at  which  duty  is  charged  for  the  issue  of  a  licence  are  : — ^For  a 
licence  issued  before  the  1st  November  and  to  expire  on  the  31st  July  in  the 
year  following,  £3  ;  for  a  licence  issued  before  the  31st  October  and  to  expire  on 
the  31st  October  in  the  same  year,  £2 ;  for  a  licence  issued  on  or  after  the 
1st  November,  and  to  expire  on  the  31st  July  in  the.  year  following,  £2  (Game 
Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  16,  as  amended  by  the  Customs  and 
Inland  Eevenue  Act,  1883  (46  &  47  Yict.  c.  10),  ss.  4,  6) ;  for  a  licence  for  a 
continuous  period  of  fourteen  days,  to  be  specified  on  the  licence,  £1  (Customs 
and  Inland  Eevenue  Act,  1883  (46  &  47  Vict.  c.  10),  s.  5).  As  to  gamekeepers* 
licences,  see  pp.  241  et  seq.,  ante. 

(?■)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  16 ;  and  see  note  {1),  infra. 

(k)  Order  in  Council,  supra,  art.  iv.  The  county  councils  are  to  provide  for  the 
issue  of  local  taxation  licences  so  as  to  enable  persons  to  obtain  them  near  their 
residences  (Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  20  (5)  (a)  ). 

{I)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  16.  The  time  at  which 
the  licence  is  issued  is  now  stated  on  the  face  of  the  licence. 

(m)  Campbell  v.  Strangeways  (1877),  3  C.  P.  D.  105. 

in)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  16. 

(0)  Ibid.,  s.  18.  This  provision  does  not,  however,  apply  to  licences  granted 
for  gamekeepers  or  servants  {ibid.) ;  see  p.  242,  ante. 

(p)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  11 ;  Game  Act,  1831 
(1  &  2  Will.  4,  c.  32),  s.  30.  The  corresponding  Scottish  Act  is  the  Game 
(Scotland)  Act,  1832  (2  &  3  Will.  4,  c.  68). 
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Game  Licences  Act,  1860  (q),  he  may  be  called  upon  by  any  of  the 
persons  mentioned  below  to  produce  his  licence.  Should  he  fail  to 
produce  his  licence,  the  person  calling  upon  him  to  do  so  may  next 
require  him  forthwith  to  declare  his  christian  name  and  surname, 
and  place  of  residence,  and  the  place  at  which  he  took  out  his 
licence  (r).  Any  person  who  when  so  called  upon  refuses  to 
produce  his  licence  or  to  give  the  information  required  above,  or 
who  produces  a  false  or  fictitious  licence,  or  who  refuses  to  permit 
any  licence  which  he  produces  to  be  read,  or  a  copy  thereof  or  any 
part  thereof  to  be  taken,  is  to  be  fined  £^0  (s). 

The  persons  by  whom  the  demand  for  the  production  of  the  licence 
and  for  such  information  may  be  made  are  any  officer  of  the  council 
of  the  county  where  such  person  then  is,  or  any  person  who  has  duly 
taken  out  a  proper  licence  to  kill  game,  or  any  lord  or  gamekeeper 
of  the  manor,  royalty,  or  lands  where  the  person  on  whom  the 
demand  is  made  is  discovered  committing  an  act  which  requires 
a  licence,  or  the  owner,  landlord,  lessee,  or  occupier  of  such 
lands  (0.  The  demand  must  be  made  either  upon  the  lands  where 
the  person  on  whom  the  demand  is  made  was  discovered  or  so 
soon  after  he  has  left  such  lands  that  the  whole  incident  forms 
part  of  the  same  transaction  (a). 

514.  The  clerk  to  the  council  of  each  county  is  required  to 
keep  a  register  of  the  names  and  residences  of  the  several  persons 
to  or  for  whom  licences  to  kill  game  have  been  granted  in  that 
county,  distinguishing  the  persons  acting  under  any  deputation, 
appointment,  or  authority  from  others,  and  the  manors,  royalties, 
or  lands  for  which  deputations,  appointments  or  authorities  have 
been  granted,  and  also  distinguishing  the  rate  of  duty  paid  for 
such  licences  (b). 


(q)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  10. 
(r)  Ibid. 

(s)  Ibid.  No  oJSence  is  committed  if  the  person  called  upon  refuses  to 
produce  his  licence  but  does  not  further  refuse  to  give  his  name  etc.  {Molton  v. 
Bogers  (1802),  4  Esp.  215).  If  the  person  refuses  to  give  his  name  the  offence 
is  complete,  even  if  the  further  question  as  to  the  place  at  which  the  licence 
was  taken  out  is  not  asked.  (/Scar ^ A  v.  Gardener  (1831),  5  C.  &  P.  38). 

{t)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  ,10.  As  to  officers  of  the 
county  council,  see  note  {i\  p.  247,  ante.  A  shooting  tenant  who  is  not  in  occupa- 
tion of  the  land  is  not  entitled  to  make  the  demand  unless  he  himself  holds  a 
licence  [ibid.).  A  gamekeeper,  except  upon  a  manor  etc.,  is  in  the  same  position 
[ibid.).  A  duly  licensed  person  who  makes  the  demand  is  not  called  upon 
himself  to  produce  his  licence  [Scarth  v.  Gardener,  supra).  If  the  person 
discovered  is  found  not  to  have  taken  out  a  licence,  proceedings  can  be  taken 
only  by  an  excise  officer  (see  p.  247,  ante),  unless  he  has  also  committed  an 
offence  against  the  Game  Act,  in  which  case  proceedings  may  be  instituted  for 
that  offence  (but  not  for  the  neglect  to  take  out  a  licence)  by  anyone ;  see 
p.  246,  a7ite. 

(a)  Scarth  v.  Gardener,  supra. 

\b)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  12;  Order  in  Council, 
19th  October,  1908  (Statutory  Eules  and  Orders,  p.  470),  art.  iv.  This  provision 
authorises  publication  in  the  newspapers,  but  this  method  of  publication  has 
fallen  out  of  use.  In  practice  the  lists  are  published  in  the  post  offices  or  on  the 
doors  of  the  churches  of  the  places  where  the  licences  are  issued.  A  list  will 
also  be  supplied  to  any  person  requiring  it  by  the  local  supervisor  of  excise. 
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Possession  of  a  game  licence  exempts  the  holder  from  the  necessity  i. 
of  taking  out  a  gun  licence  to  enable  him  to  carry  a  gun  (c).  Game 

Any  person  against  whom  proceedings  are  brought  for  doing  Licences, 
an  act  for  which  a  game  licence  is  required  without  having  taken  Proceedings 
out  such  a  licence,  and  who  in  the  course  of  such  proceedings  is  under  Gun 
proved  to  have  used  or  carried  a  gun  without  having  in  force  a  licence  Act. 
proper  licence  under  the  Gun  Licence  Act,  1870  (d),  is  not  entitled  to 
be  wholly  acquitted  if  the  charge  relating  to  the  game  licence  fails, 
but  may  be  convicted  by  the  court  before  which  he  is  charged  of 
the  offence  disclosed  in  relation  to  the  gun  licence  (e). 

Sect.  2. — Gun  Licences, 

515.  A  gun  licence  is  required  in  the  case  of  every  person  who  Persons 
uses  or  carries  a  gun  (/),  elsewhere  than  in  a  dwelling-house  or  ^^^"{[^^f^j^ 
the  curtilage  thereof  (g)  and  who  is  not  specially  excepted  by 
statute  (h). 

The  exceptions  include  (i)  (1)  holders  of  a  game  licence  actually  in  Exceptions, 
force  (.;) ;  (2)  persons  carrying  a  gun  which  belongs  to  the  holder  of  a 
game  licence  or  a  gun  licence  actually  in  force  by  the  order  of  and 
for  the  use  of  such  licence-holder  only  (k)  ;  (3)  the  occupier  of  any 
land  using  or  carrying  a  gun  for  the  purpose  only  of  scaring  birds 
or  of  killing  vermin  on  such  lands,  or  any  persons  using  or  carrying 
a  gun  for  such  a  purpose  by  the  order  of  such  an  occupier,  who 


(c)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  7  (2). 

(d)  33  &  34  Yict.  c.  57. 

(e)  Eevenue,  Friendly  Societies,  and  National  Debt  Act,  1882  (45  &  46  Vict, 
c.  72),  s.  6.  _ 

(/)  The  term  "  gun"  includes  a  firearm  of  any  description,  and  an  air  gun  or  any 
other  kind  of  gun  from  which  any  shot,  bullet,  or  other  missile  can  be  discharged 
(Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  2).  Even  a  toy  pocket  pistol 
has  been  held  to  be  included  in  this  definition  {Oamphell  v.  Hadley  (1876),  40 
J.  P.  756).  Where  a  gun  is  carried  in  parts  by  two  or  more  persons  in  com- 
pany, each  person  is  liable  for  ''carrying  a  gun"  if  he  has  no  licence  (Gun 
Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  8).  The  words  '*  in  company"  are 
essential.  If,  for  instance,  the  barrels  were  carried  by  some  one  anaccompanied 
by  another  carrying  the  stock,  they  could  not  be  used  as  a  gun,  and  so  would 
not  come  within  the  provision. 

{g)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  7.  The  term  "  curtilage  " 
is  not  defined.  An  orchard  at  the  back  of  a  dwelling-house  and  separated  from 
it  by  a  garden  has  been  held  not  to  be  within  the  curtilage  [Asquith  v.  Griffin 
(1884),  48  J.  P.  724 ;  see  also  Inland  Revenue  Commissioners  v.  Qoodfellow  (1881), 
45  J.  P.  588).  It  would  appear  that  to  be  within  the  same  fence  as  a  dwelling- 
house  would  bring  a  place  within  the  curtilage ;  see  an  article  (28th  April, 
(1883),  47  J.  P.  25,  where  the  subject  is  treated  at  length. 

Qi)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  7. 

[i]  Other  persons  excepted  are  persons  in  the  service  of  the  Crown  when 
engaged  on  target  practice,  gunsmiths  etc.  in  the  exercise  of  their  calling,  and 
common  carriers ;  see  titles  Eeyenue  ;  Eoyal  Forces  ;  and  see  note  (&), 
p.  253,  post. 

(./)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  7  (2) ;  and  see  p.  246,  ante, 
(k)  Hid.,  s.  7  (3).    Such  persons,  however,  in  order  to  be  excepted,  must 
comply  with  the  request  of  any  officer  of  Inland  Eevenue  or  constabulary,  or  any 
constable,  owner,  or  occupier  of  the  lands  on  which  the  gun  is  carried,  to  give 
their  own  true  name  and  address,  and  also  the  true  name  and  address  of  their 
employer.    Default  in  complying  would  render  the  gun-carrier  liable  to  a 
enalty,  both  for  non-possession  of  a  licence  and  for  refusing  the  information 
e  is  required  to  give ;  see  pp.  252,  253,  j)ost. 
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is  also  the  holder  of  a  game  licence  or  gun  licence  actually  in 
force  (Z). 

The  onus  of  proof  that  he  is  within  the  exception  lies  upon  the 
person  charged  in.  the  event  of  proceedings  being  taken  (m). 

516.  A  gun  licence  is  an  annual  licence  (n).  At  whatever  date 
it  is  taken  out  it  expires  on  the  31st  July  next  ensuing  (o). 

The  form  of  the  licence  and  the  mode  of  issuing  it  follows  the 
same  rule  as  that  affecting  game  licences  The  licence  must 
contain  the  christian  name  and  surname  and  place  of  residence 
of  the  person  to  whom  it  is  granted,  and  must  be  dated  on  the  day 
of  issue  (q).  It  is  forfeited  if  the  holder  is  convicted  of  the  offence 
of  trespassing  in  the  daytime  in  search  of  game(r). 

The  possession  of  a  gun  licence  does  not  entitle  the  holder  to  use, 
carry,  or  have  in  his  custody  or  possession  any  firearm  in  any  part 
of  the  United  Kingdom  where  the  use  or  possession  of  firearms  may 
be  forbidden  by  Act  of  Parliament  or  permitted  only  on  obtaining 
a  special  licence  from  an  authority  empowered  to  grant  one  (s). 

The  offence  of  using  or  carrying  a  gun  elsewhere  than  in  a 
dwelling-house  or  the  curtilage  thereof  without  a  licence  is 
punishable  by  a  fine  of  £10  (Q.  Proceedings  for  the  recovery  of 
such  a  fine  must  be  in  the  name  of  an  officer  of  the  council  of  the 
county  where  the  offence  was  committed,  and  can  only  be  begun  by 
order  of  the  county  council  (a). 

517.  Any  officer  of  the  county  council,  or  any  officer  of  con- 
stabulary or  any  constable,  may  demand  from  any  person  he  sees 


(l)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  7  (4).  An  occupier  exercis- 
ing his  rights  under  the  Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47),  is  not 
exempted  from  the  duty  of  having  a  gun  licence  {ibid.,  s.  4  ;  and  see  p.  221, 
ante).  The  term  *'  vermin "  is  undefined  by  statute.  That  rabbits  are  not 
included  in  it  may  perhaps  be  inferred  from  the  provision  of  the  Ground  Game 
Act,  1880  (43  &  44  Yict.  c.  47),  s.  4.  The  Scottish  courts  have  decided  that  they 
are  not  included  {Lord  Advocate  v.  Young  (1898),  62  J.  P.  199).  The  idea  of 
noxiousness  is  the  dominant  idea  implied  in  the  word  "  vermin  "  extinguishing 
the  thought  of  any  small  value  which  such  animals  may  possess  by  reason  of 
their  skins  or  otherwise,  and  most  vermin  have,  roughly  speaking,  no  value  at 
all  {ibid., per  the  Lord  Pbesident,  at  p.  783) ;  and  compare  Hannara  v.  Mockett 
(1824),  2  B.  &  C.  934,  where  rooks  were  held  to  be  a  species  of  birds  ferce 
natures,  destructive  in  their  habits,  not  known  as  an  article  of  food,  and 
unprotected  by  any  Act  of  Parliament. 

(m)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  7. 

{n)  Ibid.,  s.  3.    The  amount  to  be  paid  for  it  at  any  date  is  10s.  {ibid.)^ 

(o)  Customs  and  Inland  Eevenue  Act,  1883  (46  &  47  Yict.  c.  10),  s.  6. 

{jp)  See  p.  249,  ante.  ^ 

{g)  Customs  and  Inland  Eevenue  Act,  1883  (46  &  47  Yict.  c.  10),  s.  6.  It  is 
in  force  from  the  actual  time  of  issue  on  that  date.  Obtaining  a  licence  later 
in  the  course  of  a  day  on  which  an  act  has  been  done  for  which  a  licence  was 
required  does  not  condone  the  omission  ;  see  p.  249,  ante. 

(r)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  11 ;  Game  Act,  1831  (1  &  2 
Will.  4,  c.  32),  s.  30.  In  Scotland  the  corresponding  Act  is  the  Game  (Scotland) 
Act,  1832  (2  &  3  Will.  4,  c.  68). 

{s)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  12. 

{t)  Ibid.,  8.  7. 

(a)  Inland  Eevenue  Eegulation  Act,  1890  (53  &  54  Yict.  c.  21),  s.  21  (1); 
Order  in  Council,  19th  October,  1908  (Statutory  Eules  and  Orders,  p.  470), 
art.  i.,  transferring  to  the  county  council  the  duties  of  the  Inland  Eevenue 
authorities ;  and  see  p.  247,  ante. 
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using  or  carrying  a  gun  the  production  of  his  licence  (h),  and  for     Sect.  2. 
that  purpose  may  enter  and  remain  as  long  as  may  be  necessary      _  Gun 
upon  any  lands  or  premises  other  than  a  dwelling-house  or  the  Licences, 
curtilage  thereof  (c) . 

A  person  who  upon  such  demand  does  not  produce  a  gun  licence  Effect  of 
or  game  licence  and  permit  the  officer  or  constable  to  read  it  may  ^^^^sal  to 
be  required  by  such  officer  or  constable  to  declare  to  him  imme-  hcence? 
diately  his  christian  name  and  surname  and  place  of  residence  (cZ). 
If  he  refuses  to  do  so  he  is  liable  to  a  fine  of  i^lO,  and  may  be 
arrested  by  the  officer  or  constable  and  brought  before  any  justice 
of  the  peace  having  jurisdiction  at  the  place  where  the  offence  was 
committed  (e). 

The  court  may  in  the  case  of  a  first  offence  reduce  the  fine  to  Penalty, 
any  sum  they  think  proper  (/),  but  in  the  case  of  a  second  or  subse- 
quent offence  the  minimum  fine  they  may  impose  is  one  quarter  of 
the  full  penalty  made  payable  by  the  statute  {g).  In  default  of  pay- 
ment the  offender  may  be  imprisoned  for  any  period  not  exceeding 
one  month  (h).  Proceedings  for  the  recovery  of  the  fine  in  this  case 
may  be  taken  without  any  order  of  the  county  council  (i). 

518.  A  register  of  licences  must  be  kept  loj  the  clerk  of  the  Gun  licence 
council  of  the  county  where  they  are  granted  (k).    It  must  contain  ^^g^ster. 
the  christian  name  and  surname  and  place  of  residence  of  every 

person  licensed  and  the  date  of  each  licence.  The  register  for  the 
current  year  and  the  preceding  year  must  be  open  at  any  convenient 
time  for  inspection  by  any  justice  of  the  peace,  officer  of  constabulary, 
constable,  or  any  holder  of  a  gun  licence  (I). 

Sect.  S.—Dog  Licences. 

519.  Subject  to  certain  exceptions  (a),  a  licence  is  required  for  Dog  licences, 
every  dog  kept  for  sporting  or  for  any  other  purpose  (6). 

The  holder  of  a  licence  may  be  requested  by  any  officer  of  the  Production. 

(&)  Gun  Licence  Act,  1870  (33  &  34  Yict,  c.  57),  s.  9.  Persons  in  the  naval, 
military,  or  auxiliary  services,  or  in  the  constabulary  or  police  force,  using  or 
carrying  a  gun  in  the  performance  of  their  duty  are  excepted  {ibid.) ;  see  titles 
Police  ;  Eoyal  Foeces  ;  and  see  note  (*),  p.  251 ,  ante. 

(c)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  10. 

{d)  I  hid.,  8.  9. 

(e)  1  hid. 

{/)  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  4. 

l^)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  9;  and  this  is  so  whether 
it  appears  upon  the  information  to  be  a  second  offence  or  not ;  see  Murray  v. 
Thompson  (1888),  22  Q.  B.  D.  142. 

(7i)  Gun  Licence  Act,  1870  (33  &  34  Yict.  c.  57),  s.  9  ;  as  to  the  power  of 
justices  to  reduce  the  prescribed  period  of  imprisonment,  see  Summary  Juris- 
diction Act,  1879  (42  &  43  Yict.  c.  49),  s.  5  ;  and  title  Magisteates. 

{i)  Inland  Eevenue  Regulation  Act,  1890  (53  &  54  Yict.  c.  21),  s.  21  (2).  and 
see  note  (a),  p.  252,  ante.  Order  in  Council,  19th  October,  1908  (Statutory  Eules 
and  Orders,  p.  470),  art.  xiy. 

ih)  I  hid. 

[l]  Gun  Licence  Act,  1870  (33  &  34  Yict.c.  57),  s.  6. 
{a)  See  title  Animals,  Yol.  I.,  pp.  403 — 405. 

(&)  Dog  Licences  Act,  1867  (30  &  31  Yict.  c.  5),  s.  3.  Omission  to  take  out 
a  dog  licence  is  not  a  trifling  offence  such  as  would  justify  a  court  of  summary 
jurisdiction  in  discharging  the  offender  without  punishment  under  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  21),  s.  16  {Phillips  v.  Evans,  [1896] 
1  Q.  B.  305) ;  and  see  title  Magisteates. 
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Sect.  3.     county  council  or  police  constable  to  produce  and  deliver  his 
Dog       licence  to  be  examined  and  read,  and  if  the  holder  does  not  within 
Licences,    a  reasonable  time  comply  with  the  request  he  is  liable  to  a  penalty 
of  M  (c). 

Penalties.  520.  Proceedings  to  recover  the  penalty  named  may  be  taken 

either  by  the  county  council  authorities  {d)  or  by  the  police  (e).  If 
they  are  taken  by  the  latter  costs  may  be  awarded  (/). 

In  the  case  of  a  first  offence  the  amount  of  the  fine  may  be  reduced 
to  any  sum(^);  but  in  the  case  of  a  second  or  subsequent  offence, 
while  it  may  be  so  reduced  on  a  prosecution  by  the  police  (h) ,  on  a 
prosecution  by  the  county  council  authorities  it  can  be  mitigated 
only  to  one  quarter  of  the  full  penalty  {i). 

521.  A  register  of  licences  must  be  kept  by  the  clerk  of  the 
council  of  the  county  in  which  they  are  granted  (fc).  It  must 
specify  the  name  and  place  of  abode  of  every  person  licensed  and 
the  number  of  dogs  which  he  is  licensed  to  keep.  The  register  for 
the  current  year  and  the  preceding  year  must  be  open  at  any  con- 
venient time  to  the  inspection  of  any  justice  of  the  peace  or  constable 
or  other  officer  of  the  peace  (Q. 


Dog  licence 
register. 


Sect.  4. — Licences  to  Deal  in  Game. 

Licences  to  522.  In  order  to  deal  in  game,  that  is,  to  sell  game  either 
deal  in  game.  

(c)  Dog  Licences  Act,  1867  (30  &  31  Yict.  c.  5),  s.  9.  What  is  reasonable  time 
is  a  question  of  fact  in  each  case.  There  is  no  provision  for  compelling  licences 
to  be  taken  out  for  dogs  in  the  place  where  they  are  kept,  and  in  cases  where,  for 
instance,  the  licence  is  taken  out  and  retained  in  London,  while  the  dog  is 
"  kept"  in  Scotland,  a  considerable  time  would  no  doubt  be  held  to  be  reason- 
able ;  compare  B.  v.  Seears  (1875),  Times,  7th  August  (Middlesex  Sessions). 

{d)  Order  in  Council,  19th  October,  1908  (Statutory  Eules  and  Orders,  p,  470), 
art.  i. ;  Dog  Licences  Act,  1867  (30  &  31  Yict.  c.  5),  s.  4.  As  to  the  mode  of 
taking  such  proceedings,  see  Inland  Eevenue  Eegulation  Act,  1890  (53  &  54 
Yict.  c.  21),  s.  21  ;  and  p.  247,  ante. 

(e)  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Yict.  c.  15),  s.  23.  The 
proceedings  must  be  in  accordance  with  the  Summary  Jurisdiction  Acts,  1843 
and  1879  (11  &  12  Yict.  c.  43  ;  42  &  43  Yict.  c.  49)  (Customs  and  Inland 
Eevenue  Act,  1879  (42  &  43  Yict.  c.  21),  s.  26).  The  penalty  when  recovered 
on  a  prosecution  by  the  police  is  payable  half  to  the  council  of  the  county  where 
the  penalty  is  recovered  and  half  to  the  superannuation  fund  of  the  police 
force  to  which  the  constable  who  instituted  the  prosecution  belongs  (Customs 
and  Inland  Eevenue  Act,  1878  (41  &  42  Yict.  c.  16),  s.  23  (2) ). 

(/)  Ihid.,  s.  23  (1). 

(g)  Ihid.;  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  4. 

h)  Customs  and  Inland  Eevenue  Act,  1878  (41  &  42  Yict.  c.  15),  s.  23  (1). 

[i)  Excise  Management  Act,  1827  (7  &  8  Greo.  4,  c.  53),  s.  78 ;  and  this  is  so 
whether  it  appears  on  the  information  to  be  a  second  offence  or  not  {Murray  v. 
Thompson  (1888),  22  Q.  B.  D.  142).  As  to  the  duties  formerly  performed  by  the 
officers  of  Inland  Eevenue  being  now  executed  by  the  officers  of  the  county 
council,  see  note  {i),  p.  247,  ante. 

[k]  Order  in  Council,  supra,  art.  xiv.  Where  application  is  made  for  a  certifi- 
cate of  exemption,  the  clerk  to  the  justices  to  whom  the  application  is  made 
must  forward  the  declaration  of  the  applicant  or  the  consent  of  the  justice 
»  thereon  to  the  clerk  to  the  council  of  the  county  where  the  applicant  resides. 

The  latter  is  to  issue  the  certificate  of  exemption  {ihid.,  art.  xiii.). 

{I)  Dog  Licences  Act,  1867  (30  &  31  Yict.  c.  5),  s.  6.  Note  that  apparently 
a  private  person  is  not  entitled  to  inspect  the  register. 
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Sect.  4. 

Licences 
to  Deal  in 
Game. 

Granting  of 
licence. 


wholesale  or  retail  to  any  comer,  a  person  must  be  the  holder  of  two 
licences,  the  first  granted  by  the  district  council  (m),  the  second, 
which  is  a  revenue  licence,  by  the  county  council  (w). 

523.  The  district  council  licence  is  obtained  upon  application  at 
a  special  meeting  of  the  council  held  for  the  purpose  of  granting 
such  licences  (o).  The  provisions  governing  the  meetings  of  the 
former  licensing  authority,  which  it  is  presumed  are  now  applicable 
to  such  meetings  of  the  council,  require  notice  of  them  to  be  given 
to  each  of  the  members  seven  days  before  they  are  held  (p).  Under 
those  provisions  a  meeting  must  be  held  in  July,  but  other  meetings 
may  be  held  for  the  purpose  as  often  as  the  council  thinks  fit  (g), 
and  may  be  adjourned,  and  licences  may  be  granted  either  at  the 
original  meeting  or  at  the  adjourned  meeting  (?*). 

524.  With  the  exception  of  certain  classes  of  persons  to  whom 
licences  may  not  be  granted,  it  is  within  the  discretion  of  the 
district  council  to  grant  or  refuse  a  licence  to  anyone  (s),  and  there 
is  no  appeal  from  its  decision. 

The  excepted  classes  are  innkeeepers  (t),  victuallers,  persons 
licensed  to  sell  beer  by  retail  (a),  owners,  guards,  or  drivers  of  any 
mail  coach  or  other  vehicle  employed  in  the  conveyance  of  mails  or 
of  any  stage  coach,  stage  waggon,  van,  or  other  public  conveyance, 
carriers,  higglers,  and  persons  in  the  employment  of  members  of 
any  of  such  classes  (b) . 

525.  The  licence  is .  in  a  form  settled  by  statute  (c).  It  is  Form  of 
an  annual  licence  {d),  but  at  whatever  date  it  is  granted  it  i^^^^Q^' 


Discretion  of 
district 
council. 


Persons  not 
permitted  to 
hold  licence. 


(m)  The  local  licence  as  first  instituted  was  granted  by  the  justices  (Grame 
Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  18),  but  their  powers,  duties,  and  liabilities 
in  this  regard  were  transferred  to  the  district  councils  by  the  Local  Grovernment 
Act,  1894  (56  &  57  Yict.  c.  73),  s.  27;  in  urban  districts  which  are  boroughs 
the  term  "district  council"  includes  a  borough  council  {ihid.,  s.  21  (3));  in  a 
county  borough  they  are  transferred  to  the  borough  council  {ihid.,  s.  32);  and 
see  title  Local  Government). 

(n)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  14.  The  duties  of  the 
Inland  Eevenue  authorities  under  this  Act  are  now  vested  in  the  county  council 
(Finance  Act,  1908  (8  Edw.  7,  c.  16),  s.  6 ;  Order  in  Council,  19th  October,  1908 
(Statutory  Eules  and  Orders,  1908,  p.  470)).  The  expression  "  county  council" 
includes  county  borough  council  {ihid.,  art.  xviii.). 

(o)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  18. 

{p)  Ihid. 

{q)  Stat.  (1839)  2  &  3  Vict.  c.  35,  s.  4,  an  Act  which  is  repealed  by  the 
Eevenue  Act,  1869  (32  &  33  Yict.  c.  14),  in  all  other  respects,  but  is  kept  alive 
so  far  as  it  deals  with  game  licences  by  the  Game  Licences  Act,  1860  (23  &  24 
Yict.  c.  90),  s.  13. 

(r)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  18. 
•  {s)  Thid.^ 

(t)  But  innkeepers  and  tavern-keepers  may  sell  game  for  consumption  in 
their  own  house  provided  they  have  procured  it  from  a  licence-holder  {ihid., 
8.  26). 

(a)  Holders  of  an  additional  licence  to  sell  beer  under  the  Eevenue  Act,  1863 
(26  &  27  Yict.  c.  33),  are  included  in  this  exception  {SJioolhred  &  Co.  y.  St. 
Fancras  Justices  (1890),  24  Q.  B.  D.  346). 

(&)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  18. 

(c)  Ihid.,  Sched.  A.  Instead  of  the  signature  of  justices  there  should  now  be 
the  seal  of  the  council,  which  by  virtue  of  the  Local  Government  Act,  1894 
(56  &  57  Yict.  c.  73),  s.  24  (7),  is  a  body  corporate. 

{d)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  18. 
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expires  on  the  1st  July  next  ensuing  (e).  No  charge  is  made  for 
the  hcence. 

The  licence  authorises  the  holder  to  sell  game  at  one  house,  shop, 
or  stall  only  (/),  and  is  granted  subject  to  his  affixing  to  some  part 
of  the  outside  of  the  front  thereof  a  board  with  his  christian  name 
and  surname,  together  with  the  words  "  Licensed  to  deal  in  game," 
inscribed  in  clear  and  legible  characters  upon  it  {g). 

SeUing  at  526.  There  is  nothing  to  prevent  a  person  from  dealing  in  game 

^laces*^        at  more  than  one  house,  shop,  or  stall,  but  he  must  obtain  a  separate 
licence  for  each  (h)  and  affix  a  separate  board  at  each  place  (i). 

Persons  trading  in  partnership  with  one  another  (k)  and  com- 
panies (I)  do  not  require  more  than  one  licence  for  each  house,  shop, 
or  stall  at  which  they  deal  in  game. 

Extent  of  527.  The  holder  of  the  licence  is  authorised  to  buy  game,  but 

authorisation.  ^^^^  ixom  persons  who  themselves  hold  a  licence  to  kill  game  or  a 

licence  to  deal  in  game  (m). 

He  may  act  as  the  agent  of  another  licensed  dealer  in  selling 

game  sent  to  him  to  be  sold  on  that  other  licensed  dealer's 

account  (n). 

His  employees  may  buy  and  sell  game  on  his  behalf,  so  long  as  they 
are  acting  in  the  usual  course  of  their  employment  and  are  upon 
the  premises  in  respect  of  which  he  holds  his  licence  (o). 


Sect.  4. 
Licences 
to  Deal  in 
Game. 

Provisions  of 
licence. 


(e)  Stat.  (1839)  2  &  3  Yict.  c.  35,  s.  4. 

(/)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  18.  Selling  game  or  offering  it 
for  sale  elsewhere  is  an  offence  which  causes  the  licence  thereupon  to  become 
void  {ihid.,  s.  22),  and  renders  the  offender  liable  upon  conviction  before  two 
justices  to  a  fine  not  exceeding  £10  and  costs  {ihid.,  s.  28). 

{g)  Hid.  Selling  or  offering  for  sale  without  a  board  duly  inscribed  and 
affixed  is  an  offence  punishable  as  in  the  last  note.  For  a  form  of  licence,  see 
Encyclopaedia  of  Forms  and  Precedents,  Yol.  XI.,  p.  118. 

(//)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  28. 

(*)  Hid.    Failure  to  comply  is  an  offence  punishable  as  in  note  (/),  supra. 

[k)  Game  Act,  1831  (I  &  2  Will.  4.  c.  32),  s.  21. 

h)  Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  19. 

(m)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  ss.  18,  28.  There  is  one  statutory 
exception  to  this  rule  :  a  constable  etc.  who  has  seized  game  that  has  been 
unlawfully  taken  (see  p.  238,  ante)  may  be  directed  by  the  justices  to  sell  the 
game  (Poaching  Prevention  Act,  1862  (25  &  26  Yict.  c.  114),  s.  2).  Buying 
from  an  unlicensed  person  is  an  offence  punishable  as  in  note  (/),  supra 
[ibid.,  s.  28).  It  has  been  held  in  Scotland  that  the  buyer  must  take  the  risk 
if  he  does  not  satisfy  himself  that  the  seller  is  a  person  authorised  to  sell  (J?,  v. 
Muirhead  (1887),  51  J.  P.  760).  Buying  game  killed  abroad  from  a  foreign 
dealer  who  has  no  licence  is  not  an  offence  {Ouyer  v.  R.  (1889),  23  Q.  B.  D.  100, 
jper  Lord  Coleridge,  C.J.,  and  Hawkins,  J.,  at  p.  109).  But  buying  from  an 
unlicensed  person  in  Scotland  or  Ireland  is  an  offence,  since  the  provisions  of 
the  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  so  far  as  they  relate  to  dealing 
in  game,  are  extended  to  the  whole  of  the  United  Kingdom  (Game  Licences  Act, 
1860  (23  &  24  Yict.  c.  90),  s.  13).  An  offence  is  committed  if  birds  of  game, 
other  than  foreign  birds,  are  so  purchased  when  alive,  and  whether  wild  or  tame  ; 
see  cases  cited  in  note  (r),  p.  259,  post. 

[n)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  29. 

(o)  J  hid.  But  the  purchase  or  sale  must  be  such  as  would  have  been  lawful 
had  it  been  the  act  of  the  licence-holder  himself.  Where  an  employee  is 
intrusted  with  the  whole  conduct  of  the  business,  an  unlawful  act  committed  by 
him  would  probably  render  the  master  liable ;  compare  Bond  v.-  Evans  (1888),  21 
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528.  The  holder  of  a  licence  to  kill  game  may  sell  game  to  the 
holder  of  a  licence  to  deal  in  game  without  obtaining  such  a  licence 
himself  (p),  but  if  he  sells  game  or  offers  it  for  sale  to  any  other 
person  he  is  liable  upon  conviction  before  two  justices  of  the  peace 
to  a  fine  not  exceeding  £2  for  every  head  of  game  so  sold  or  offered 
for  sale,  together  with  the  costs  of  the  conviction  (q).  No  other 
person  may,  without  a  licence  to  deal  in  game,  sell  game  or  offer 
it  for  sale  to  anyone  whatever.  Any  person  who  does  this  renders 
himself  liable  upon  conviction  before  two  justices  to  a  fine  not 
exceeding  ^2  for  every  head  of  game  so  sold  or  offered  for  sale, 
together  with  the  costs  of  the  conviction  (r),  and  should  he  assume 
or  pretend  to  be  a  person  licensed  to  deal  in  game,  either  by 
affixing  a  board  to  his  house,  shop,  or  stall,  with  his  name  and  the 
words  "  Licensed  to  deal  in  game "  on  it  or  by  exhibiting  any 

licence,"  or  by  any  other  device  or  pretence,  he  is  liable  upon 
conviction  before  two  justices  of  the  peace  to  a  fine  not  exceeding 
^10  and  the  costs  of  the  conviction  (s). 

529.  The  revenue  licence  is  issued  under  the  authority  of  the 
county  council  (t).  The  form  of  the  licence  is  to  be  such  as 
the  Commissioners  of  Inland  Kevenue  have  provided,  with  such 
adaptations  as  are  necessary  owing  to  the  county  council  having 
become  the  licensing  authority  (a).  The  licences  are  to  be  granted, 
signed,  and  issued  by  such  officers  of  the  Post  Office  as  are 
authorised  by  the  Postmaster-General,  at  the  offices  at  which  the 
county  council  shall  provide  for  the  issue  of  licences  (b). 

The  licence  must  denote  the  amount  of  duty  charged  thereon  and 
must  contain  the  proper  christian  name  and  surname  and  place  of 
residence  of  the  person  to  whom  it  is  granted  (c). 

The  licence  must  be  dated  on  the  day  when  it  is  actually 
issued  (d),  and  is  in  force  from  the  actual  time  of  issue  (e).    It  may 
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Q.  B.  D.  249 ;  unless  the  master  could  prove  that  he  was  acting  contrary  to 
orders  {Newman  v.  Jones  (1886),  17  Q.  B.  D.  132).  But  in  the  case  of  an 
employee  who  was  not  so  intrusted  with  the  conduct  of  the  business  committing 
an  unlawful  act  the  master  would  not  be  liable ;  compare  Boyle  y.  Smith,  [1906] 
1  K.  B.  432 ;  and  see  titles  Agency,  Vol.  I.,  p.  218  ;  Master  and  Servant. 

ip)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  17.  They  must,  however,  hold, 
not  a  temporary  licence,  but  the  full  year's  licence,  costing  £3 ;  see  note  (A), 
p.  249,  ante.    As  to  gamekeepers,  see  p.  242,  ante. 

{q)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  25. 

(r)  I  hid. 

(s)  lUd.,  s.  28. 

(f)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  16 ;  Order  in  Council, 
19th  October,  1908  (Statutory  Eules  and  Orders,  p.  470),  applying  the  Pinance 
Act,  1908  (8  Edw.  7,  c.  16),  s.  6.  In  county  boroughs  the  licence  is  granted  by 
the  county  borough  council  (Order  in  Council,  sitpm,  art.  xvii.). 

(a)  This  form  will  continue  to  be  used  until  an  alteration  is  prescribed  by  the 
Treasury.  Copies  will  continue  to  be  printed  and  provided  by  the  Commissioners 
of  Inland  Eevenue. 

(b)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  16;  Order  in  Council, 
siqjra,  art.  iv.  The  county  councils  are  to  provide  for  the  issue  of  local  taxation 
licences,  so  that  persons  may  be  able  to  obtain  them  near  their  residences  (Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  20  (5)  (a)  ). 

(c)  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  16. 
{d)  I  hid, 

(e)  Compare  CampheU  v.  Strangeways  (1877),  3  C.  P.  D.  105;  and  note  (/:), 
p.  249,  ante. 
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be  taken  out  at  any  time  in  the  year,  but  at  whatever  date  it  is 
taken  out  it  expires  on  the  1st  July  next  ensuing  (/).  It  is  an 
annual  licence  and  must  be  renewed  annually,  (g). 

An  applicant  for  a  revenue  licence  must  possess  and  produce 
a  licence  to  deal  in  game,  granted  by  the  district  council  and 
then  in  force,  as  a  condition  precedent  to  his  application  being 
granted  (h), 

530.  The  holder  of  a  licence  granted  by  the  district  council  may 
not  deal  in  game  until  he  has  also  obtained  a  revenue  licence,  and  if 
he  does  so  is  liable  to  a  fine  of  ^20  (i).  A  person  who  attempts  to 
deal  in  game  without  having  obtained  either  licence  is  liable  to  a 
fine  of  5^20  for  not  having  a  revenue  licence,  and  in  proceedings 
taken  to  recover  the  penalty  it  is  sufficient  to  prove  that  the 
defendant  dealt  in  game  without  a  revenue  licence  (k).  If  a  dealer 
forfeits  his  licence  granted  by  the  district  council  he  is  not 
deprived  of  his  revenue  licence,  but  it  is  useless  to  him,  as  he 
cannot  lawfully  continue  to  deal  (l). 

531.  The  revenue  licence  is  a  licence  to  deal  in  game  generally, 
not  a  licence  to  deal  in  a  particular  place.  Thus,  although  a 
dealer  requires  a  separate  licence  from  the  district  council  for  each 
house,  shop,  or  stall  at  which  he  proposes  to  deal,  he  does  not 
require  more  than  one  revenue  licence  in  respect  of  all  of  such 
places. 

532.  A  register  of  the  licences  granted  in  each  county  must 
be  kept  by  the  clerk  of  the  council  of  such  county  (m).  It 
must  contain  the  name  and  place  of  abode  of  every  person  to 
whom  a  licence  has  been  granted,  and  must  be  produced  by  him 
for  inspection  by  anyone  at  all  seasonable  times  upon  payment 
of  Is.  (n). 

533.  The  animals  and  birds  for  dealing  in  which  a  licence  is 
required  are  hares,  pheasants,  partridges,  grouse,  heath  or  moor 
game,  black  game,  and  bustards  (o).  No  licence  is  required  in  the 
case  of  rabbits. 

A  licence  is  required  whether  the  game  dealt  in  is  British  (p)  or 


(/)  Stat.  (1839)  2  &  3  Yict.  c.  35,  s.  4. 

Ig)  Grame  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  14.    The  duty  charged 
upon  it  is  £2  {ihid.,  s.  2). 
(h)  Ihid.,  s.  15. 

{i)  I  hid.,  s.  14.  As  to  licences  granted  by  district  council,  see,  also,  p.  255,  ante. 

{k)  Eevenue  (No.  2)  Act,  1861  (24  &  25  Vict.  c.  91),  s.  17.  This  penalty 
appears  to  be  in  addition  to  the  penalties  incurred  for  dealing  in  game  without 
a  council  licence,  as  to  which  see  note  (/),  p.  256,  ante. 

(l)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  25 ;  see  p.  261,  post. 

(m)  Order  in  Council,  19th  October,  1908  (Statutory  Eules  and  Orders,  p.  470), 
art.  xiv. 

(n)  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  s.  15. 
(o)  See  definition  of     game  "  (Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  2)  ; 
and  p.  208,  ante. 

{p)  The  provisions  of  the  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  and  stat. 
(1839)  2  &  3  Vict.  c.  35,  relating  to  dealing  in  game,  are  extended  to  Scotland 
and  Ireland  (Game  Licences  Act,  1860  (23  &  24  Vict.  C.-90),  s.  13), 
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imported  from  foreign  countries  (g),  and  whether  the  game  is  dead  Sect,  4. 
or  alive  (r),  and  whether  it  is  wild  or  tame  (s).  Licences 

to  Deal  in 

534.  A  licensed  dealer  in  game  must  not  buy,  sell,  or  knowingly  Game, 
have  in  his  house,  shop,  stall,  possession,  or  control  any  bird  of  p^gg^"^ 
game  after  the  expiration  of  ten  days  from  the  respective  days  in  after  close 
each  year  on  which  it  becomes  unlawful  to  kill  or  take  it  (t).  season. 
Should  he  do  so  he  is  liable  upon  conviction  before  two  justices  of  Penalties, 
the  peace  to  a  fine  not  exceeding  £1  for  every  head  of  game  so 
bought  or  sold  or  found  in  his  house,  shop,  stall,  possession  or 
control,  together  with  the  costs  of  the  conviction  (a). 


(q)  Customs  and  Inland  Eevenue  Act,  1893  (56  &  57  Yict.  c.  7),  s.  2.  This 
Act  only  makes  the  possession  of  a  revenue  licence  necessary,  but  as  the 
possession  of  a  council  licence  is  a  condition  precedent  to  obtaining  a  revenue 
licence,  a  dealer  in  foreign  game  must  possess  both.  He  is,  however,  only 
liable  to  penalties  for  non-possession  of  the  revenue  licence ;  as  to  these,  see 
note  {h),  p.  249,  ante.  This  provision  was  enacted  to  overcome  the  decision  in 
Pudney  v.  Ecdes,  [1893]  1  Q.  B.  52.  It  does  not  apply  to  foreign  hares ;  see 
p.  260,  vost. 

(r)  Harnett  v.  Miles  (1884),  48  J.  P.  455  ;   CooJc  v.  Trevener,  [1911]  1  K. 
9  ;  and  see  Loome  v.  Baily  (1860),  3  E.  &  E.  444. 
(s)  Cook  V.  Trevener,  supra. 

(t)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s._4.  The  expression  "  bird  of 
game"  is  used  so  as  to  exclude  hares,  for  which  there  is  no  close  time.  It 
includes  birds  of  game  killed  in  Scotland  or  Ireland ;  see  Grame  Licences  Act, 
1860  (23  &  24  Yict.  c.  90),  s.  13  ;  but  it  does  not  include  foreign  game  {'Ouyer  v. 
It.  (1889),  23  Q.  B.  D.  100).  Possession  would  seem  to  mean  possession  by  a 
man  on  his  own  behalf ;  compare  Warneford  v.  Kendall  (1808),  10  East,  19  ;  and 
see  note  (o),  p.  256,  ante.  The  ten  days  are  to  be  calculated  by  including  in  the 
number  either  the  last  day  of  the  open  season  or  the  day  of  sale  etc.,  but  not  both 
(Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  4) ;  as  to  the  various  close  seasons, 
see  pp.  209,  210,  ante. 

{a)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  4.  The  apparent  effect  of  this 
provision  is  to  make  illegal  both  the  keeping  of  live  game  on  a  game  farm  and 
of  dead  game  in  cold  storage,  though  the  question  has  not  as  yet  been  expressly 
decided  in  either  case.  With  respect  to  the  keeping  of  dead  game  in  cold 
storage,  no  distinction  is  to  be  observed  between  the  position  of  persons 
licensed  to  deal  in  game  and  that  of  unlicensed  persons  :  but  exceptional 
hardship  attaches  to  the  position  of  the  keeper  of  a  game  farm  owing  to  the 
fact  that  while  the  right  to  keep  birds  in  a  mew  or  breeding  place  is  specially 
reserved  by  the  section  in  the  case  of  persons  not  licensed  to  deal  in  game,  he 
must  necessarily  be  a  licensed  dealer  in  order  to  sell  game  to  the  public  (Game 
Act,  1831  (1  &  2  WiU.  4,  c.  31),  ss.  4,  25;  Harnett  y.  Miles,  supra ;  Cooky. 
Trevener,  supra).  ^  It  may  indeed  be  argu.ed  that  the  scope  of  the  section  is 
restricted  to  making  illegal  the  possession  of  game  which,  having  once  been 
at  liberty,  is  reduced  into  possession  by  killing  or  taking  it  at  some  time  after 
the  last  day  on  which  it  could  have  been  lawfully  killed  or  taken ;  and  some^ 
authority  for  this  reading  of  the  section  as  applying  to  the  particular  bird  kept, 
in  possession  may  be  found  in  the  judgment  of  Hawkins,  J.,  in  Guyer  v.  B.^ 
supra,  at  p.  107.  After  the  first  ten  days  of  the  close  season,  which  would 
then  become  a  period  of  grace  during  which  the  game  in  his  possession  would 
be  presumed  to  have  been  lawfully  acquired,  the  keeper  of  game,  whether 
in  cold  storage  or  on  a  game  farm,  would  have  to  show  either  (1)  that  the 
birds  have  never  been  at  liberty  so  as  to  be  the  subject  of  killing  or  taking 
within  the  meaning  of  the  Game  Act  (compare  B.  v.  Garnham  (1861),  8  Cox, 
C.  C,  451) ;  or  (2)  that  they  were  in  fact  killed  or  taken  at  a  time  when 
such  killing  or  taking  was  a  lawful  act  (compare  Simpson  v.  U?iwin  (1832), 
3  B.  &  Ad.  134).  It  should  be  added,  however,  that  the  dicta  of  the  judges 
in  C'oo^v.  Trevener,  supra,  lend  no  encouragement  to  this  argument,  but  the 
point  raised  here  was  not  then  taken,  and  indeed  the  only  question  decided  both 
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535.  There  is  no  close  season  {b)  for  hares,  but  it  is  unlawful  to 
sell  or  expose  for  sale  a  hare  or  leveret  between  the  1st  March  to 
the  31st  July  (both  inclusive),  and  any  person,  whether  a  licensed 
dealer  or  not,  who  does  so  is  liable  upon  conviction  to  a  penalty  not 
exceeding  £1,  including  the  costs  of  the  conviction  (c).  This  does 
not,  however,  apply  to  foreign  hares  imported  into  Great  Britain  (d) . 

536.  It  is  unlawful  for  anyone,  whether  a  licensed  dealer  or  not, 
to  sell  or  expose  for  sale  or  to  have  in  his  possession  (among  other 
wild  birds)  snipe,  woodcock,  plover,  wild  duck,  mallard,  teal,  or 
widgeon,  after  the  15th  March  and  before  the  1st  August  in  any 
year  (e).  The  penalty  upon  conviction  before  two  justices  of  the 
peace  is  not  exceeding  ^1  for  every  bird  in  regard  to  which  an 
offence  is  committed  (/).  Selling  or  exposing  for  sale  sand-grouse 
taken  or  killed  in  the  United  Kingdom  at  any  time  in  the  year  is 
an  offence,  punishable  on  conviction  before  one  or  more  justices  by 
a  fine  not  exceeding  ^1  for  each  bird,  together  with  the  costs  of  the 
conviction  (g).    Eabbits  may  be  sold  at  any  time  in  the  year. 

537.  Eeceiving  animals,  birds,  or  eggs  which  are  the  subject  of 
larceny  knowing  them  to  be  stolen  is  an  offence  for  which  dealers 
in  game  are  of  course  liable  as  well  as  others  (h), 

538.  Any  person,  whether  a  licensed  dealer  or  not,  who  knowingly 
has  in  his  possession  at  any  time  in  the  year  the  eggs  of  any  bird  of 
game,  swan,  wild  duck,  teal,  or  widgeon  which  have  been  wilfully  taken 
out  of  the  nest  on  land,  by  anyone  who  has  not  the  right  of  killing  the 
game,  nor  the  permission  of  the  owner  of  such  right,  is  guilty  of 
an  offence  (^),  and  is  liable  upon  conviction  before  two  justices  to  a 
fine  not  exceeding  5s.  for  every  egg  found  in  his  house,  shop,  pos- 
session, or  control,  together  with  the  costs  of  the  conviction  (k), 

then  and  in  the  earlier  case  of  Harnett  v.  Miles  (1884),  48  J.  P.  455,  was  the 
illegality  of  selling  game  without  a  licence. 

(&)  I.e.,  except  Sunday  or  Christmas  Day  ;  as  to  close  seasons,  generally,  see 
pp.  209,  210,  ajite, 

(c)  Hares  Preservation  Act,  1892  (55  &  56  Yict.  c.  8),  s.  2. 

{d)  I  hid.,  s.  3.  This  does  not,  apparently,  make  it  an  offence  to  sell  hares 
killed  in  Ireland— a  conclusion  supported  by  the  preamble  to  the  Act. 

(e)  Wild  Birds  Protection  Act,  1880  (43  &  44  Vict.  c.  35),  s.  3.  ^  The  date 
may  be  varied  or  extended  by  a  Secretary  of  State  on  the  application  of  a 
oounty  council  {ibid.,  s.  8).  It  is  a  valid  defence  that  the  killing,  if  in  a  place 
to  which  the  Act  extends,  was  lawful  at  the  time  when  and  by  the  person  by 
whom  (1)  the  bird  was  killed,  or  (2)  that  the  bird  was  killed  at  a  place  to  which 
the  Act  does  not  extend  (Wild  Birds  Protection  Act,  1881  (44  &  45  Yict.  c.  51), 
s.  1).  In  the  latter  case  importation  from  a  place  to  which  the  Act  does  not 
extend  is  prima  facie  evidence  that  it  was  killed  there  {ibid.).  As  to  wild  birds 
generally,  see  title  Animals,  Vol.  I.,  pp.  405  et  seq. 

(/)  Wild  Birds  Protection  Act,  1880  (43  &  44  Yict.  c.  35),  s.  3. 

{g)  Sand-Grouse  Protection  Act,  1888  (51  &  52  Yict.  c.  55),  s.  1.  This  Act,  though 
originally  in  force  for  three  years  only,  has  been  continued ;  see  p.  210,  ante. 

{h)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  91 ;  see  title  Crimin-al  Law 
AND  Procedure,  Yol  IX.,  pp.  676  et  seq. 

(i)  Game  Act,  1831  (1  «&  2  Will  4,  c.  a2),  s.  24. 

(k)  I  bid.  There  is  no  power,  however,  to  seize  the  eggs  {Stoiue  v.  Benstead, 
£1909]  2  K.  B.  415).  A  constable  cannot  seize  eggs  in  the  possession  of  a 
carrier  under  powers  given  by  the  Poaching  Prevention  Act,  1862  (25  &  26 
Yict.  c.  114),  s.  2  (see  pp.  235  et  seq.),  and  then  proceed  under  the  Game  Act 
against  the  carrier  and  any  person  alleged  to  have  induced  him  to  steal  the  eggs 
(Siowe  v.  Benstead,  supra). 
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and  if  he  is  a  licensed  dealer  the  licence  granted  to  him  by  the  Sect.  4. 
district  council  is  thereby  forfeited  (Z).  Licences 

to  Beal  in 

539.  A  licensed  dealer  in  game,  who  takes  or  kills  game  without  Game, 
a  licence  to  do  so  (m),  or  who  kills  or  takes  game  in  close  time  (n),  . 

or  who  lays  down  poison  for  game  (o),  or  who  trespasses  upon  land  J^censed^^ 
in  the  daytime  in  search  of  game(^),  or  who,  being  the  occupier  dealer  in 
of  land  on  which  the  right  of  taking  and  killing  the  game  is  game, 
reserved,  either  takes  or  kills  it  himself  (g),  or  permits  another  to 
do  so  (r),  not  only  renders  himself  liable  to  the  appropriate  penalty 
for  each  offence,  but  forfeits  the  licence  granted  to  him  by  the 
district  council  to  deal  in  game  (s). 

540.  Persons  who  are  not  themselves  licensed  dealers  in  game  unlicensed 
may  not  buy  game  from  anyone  but  a  licensed  dealer.    Should  they  persons 

do  so  they  are  liable  upon  conviction  before  two  justices  of  the  ^^^^^s  game, 
peace  to  a  fine  not  exceeding  £5  for  every  head  of  game  bought, 
together  with  the  costs  of  the  conviction  (t). 

Persons  who  hold  neither  a  licence  to  kill  game  nor  a  licence  to  Selling  or 
deal  in  game  may  not  sell  nor  offer  to  sell  game  to  anyone ;  and  °^f^'^"^^^^° 
should  they  do  so  they  are  liable  upon  conviction  before  two  justices  j^jQej^Qe^ 
of  the  peace  to  a  fine  not  exceeding  £2  for  every  head  of  game  sold 
or  offered  for  sale,  together  with  the  costs  of  the  conviction  (u). 

A  person  who  is  not  licensed  to  deal  in  game,  but  has  a  licence  to 
kill  game,  may  not  sell  to  anyone  but  a  licensed  dealer,  and,  if  he 
does  so,  is  liable  to  the  same  penalty  as  persons  who  have  no  licence 
either  to  kill  or  to  deal  in  game  (a). 

The  holder  of  a  full  licence  (h)  to  kill  game  may  sell  game  to  a  sale  by 
licensed  dealer  (c),  but  with  respect  to  birds  of  game  he  must  not  holder  of 
sell  even  to  a  licensed  dealer,  after  the  expiration  of  ten  days  from  ^amT^ 
the  day  in  the  year  at  which  it  would  have  become  unlawful  to  kill 
or  take  them,  under  a  penalty  not  exceeding  £1  for  each  head  of 
game  sold,  together  with  the  costs  of  the  conviction  (d). 


{I)  Game  Act,  1831  (1  &  2  WiU.  4,  c.  32),  s.  22. 

(m)  Ibid.,  s.  23. 

(n)  /  hid.,  s.  3. 

(o)  I  hid. 

{p)  Ibid.,  B.  30. 

iq)  I  hid.,  s.  12. 

(r)  Ibid.,  8.  30. 

(s)  Ibid.,  s.  22. 

(t)  Ibid.,  s.  27.  If  they  have  bought  lojiix  fide  from  one  who  purported  to  bo 
a  licensed  dealer  they  are  excused  {(hid.) ;  but  the  onus  of  proving  that  they  did 
so  rests  on  them  {ibid.,  s.  42). 

(w)  Ibid.,  s.  25.  This  does  not  apply  to  an  innkeeper  selling  game  for  consump- 
tion in  his  house  [ibid.,  s.  26)  (see  note  [t],  p.  255,  ante),  nor  to  a  constable 
directed  by  justices  to  sell  game  which  he  has  seized  as  having  been  unlawfully 
taken  (Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114),  s.  2). 

(a)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  25. 

(6)  That  is,  a  licence  for  the  fall  year,  costing  £3 ;  see  note  (A),  p.  249,  ante. 
As  to  gamekeepers,  see  pp.  241  et  seq.,  ante. 

(c)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  17. 

(d)  Ibid.,  s.  4.  The  ten  days  are  to  be  calculated  by  including  either  the 
last  day  at  which  killing  would  have  been  lawful  or  the  day  of  sale,  but  not 
both ;  and  compare  notes  {t)  and  (a),  p.  259,  ante. 
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541.  Persons  who  are  not  licensed  dealers  in  game,  whether  they 
hold  a  licence  to  kill  game  or  not,  may  neither  buy  nor  sell,  nor 
knowingly  have  in  their  house,  possession,  or  control,  any  bird  of 
game  after  fo.rty  days  from  the  day  in  the  year  on  which  it  would 
have  become  unlawful  to  kill  or  take  it.  The  penalty  upon  convic- 
tion before  two  justices  of  the  peace  is  a  sum  not  exceeding  £1  for 
every  head  of  game  in  regard  to  which  an  offence  is  committed, 
together  with  the  costs  of  the  conviction  (e). 

This  provision,  however,  does  not  apply  to  birds  of  game  kept  in 
a  mew  or  breeding  place  (/). 


Part  VIII.— Deer. 


Deer. 


Tame  deer. 


Wild  deer. 


Offences. 


542.  There  is  no  statutory  definition  of  deer,  but  in  those  statutes 
which  mention  deer  the  term  appears  to  include  every  variety  of 
deer  of  either  sex  and  of  all  ages  (g).  Although  deer  are  not  "game," 
a  game  licence  is  required  for  taking  or  killing  themQi)  otherwise  than 
by  hunting  with  hounds  (i),  except  in  inclosed  lands  where  they 
may  be  pursued  and  killed  by  the  owner  or  occupier  or  by  any 
person  directed  or  permitted  by  him  to  do  so  (k).  There  is  no 
statutory  close  time  for  deer  in.  England,  but  deer  are  included  in 
the  term  game "  for  the  special  purpose  of  compensation  for 
damage  done  by  game  to  crops  (I), 

543.  Tame  deer  are  personal  property  and  the  subject  of 
larceny  at  common  law. 

Whether  they  are  tame  or  not  is  a  matter  to  be  decided  upon 
the  facts  of  each  case  ;  but  the  presumption  is  in  favour  of  their 
being  so  when  they  are  kept  in  a  park  for  ornament  or  profit  rather 
than  for  sport  («). 

544.  Wild  deer  are  not  the  subject  of  larceny  at  common  law, 
but  they  are  specially  protected  by  statute. 

It  is  an  offence  unlawfully  and  wilfully  to  course,  hunt,  snare, 
carry  away,  kill,  or  wound  them  in  an  uninclosed  part  of  a  forest, 

(e)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  4;  see  note{d),  p.  261,  and 
note  (a),  p.  259,  ante. 

(/)  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  4.  Birds  so  kept  need  not  be 
kept  in  the  same  place  throughout  the  close  season  {Jenner  v.  Gorringe  (1879), 
43  J.  P.  781) ;  see  note  (a),  p.  259,  ante. 

(g)  B.  V.  Strange  (1843),  1  Cox,  C.  0.  58. 

(h)  Game  Licences  Act,  1860  (23  &  24  Yict.  c.  90),  s.  2.  _  Any  person 
assisting  the  taking  or  killing  requires  a  licence,  unless  he  is  assisting  a  duly 
licensed  person  {ihid.,  s.  5,  Exemption  3).  As  to  the  mode  of  obtaining  a 
licence  and  penalties  for  acting  without  a  licence,  see  pp.  246  et  seq.,  ante.  No 
licence  is  required  for  dealing  in  deer;  see  title  Commoin'S  and  Eights  of 
Common,  Vol.  lY.,  p.  475,  as  to  fence  months  etc. 

{i)  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90)  s.  5,  Exception  4. 

{k)  1  lid.,  s.  5,  Exception  5.  If  a  gun  be  used  a  gun  licence  will  be  required  ; 
see  p.  251,  ante. 

(0  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  s.  10. 

(w)  Morgan  v.  Abergavenny  {Earl)  (1849),  8  C.  B.  768  ;  Ford  v.  Tynte  (1861), 
2  John.  &  H.  150 ;  Davis  v.  Fotuell  (1738),  7  Mod.  Eep.  249. 

(w)  Ihid. 


Part  YIII. — Deer. 
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chase,  or  purlieu  (o).   On  a  first  offence  the  offender  is  to  be  brought    Part  viir. 
before  a  court  of  summary  jurisdiction  and  to  be  fined  a  sum  not  Deer, 
exceeding  £50  (p).    A  second  or  subsequent  offence  is  a  felony,  " 
and  renders  the  offender  liable  to  imprisonment  for  a  term  not 
exceeding  two  years  with  or  without  hard  labour,  and  if  a  male 
under  sixteen  to  a  whipping  (q), 

A  like  offence  committed  where  the  deer  are  in  the  inclosed  part 
of  a  forest,  chase,  or  purlieu,  or  in  any  inclosed  land  where  deer  are 
usually  kept,  is,  whether  committed  for  a  first  time  or  not,  a  felony, 
and  renders  the  offender  liable  to  a  like  penalty  (r). 

545.  Doorkeepers  or  their  assistants  are  authorised  to  demand,  Authority  of 
from  persons  who,  for  the  purpose  of  committing  any  such  offence,  deerkeepers 
enter  any  forest,  chase,  or  purlieu,  whether  inclosed  or  not,  or  any     ^^^^^  ^' 
inclosed  place  where  deer  are  usually  kept,  the  delivery  of  any  gun, 
firearm,  snare,  or  engine  in  their  possession  and  any  dog  brought 

for  the  purpose  of  hunting,  coursing,  or  killing  the  deer  (s).  If  the 
subjects  of  the  demand  are  not  immediately  delivered  up,  the  deer- 
keepers  or  their  assistants  are  authorised  to  seize  them  from  the 
offenders  in  the  forest,  chase,  or  purlieu  itself,  or  in  case  of  pursuit 
in  any  place  to  which  they  may  escape,  for  the  use  of  the  owner  of 
the  deer  (t). 

Any  such  offender  who  unlawfully  beats  or  wounds  a  doorkeeper  Assaulting 
or  any  of  his  assistants  when  acting  in  pursuance  of  their  statutory  deerkeeper  or 
powers  commits  a  felony,  and  is  liable  to  imprisonment  for  a  term  ^s^^^^^^*- 
not  exceeding  two  years  with  or  without  hard  labour,  and  if  a  male 
under  sixteen  to  a  whipping  (a). 

546.  Persons  who  unlawfully  and  wilfully  set  snares  or  engmes  Setting  snares 
to  take  or  kill  deer  in  any  part  of  a  forest,  chase,  or  purlieu,  whether  engines. 


(o)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  12.  To  attempt  to  kill  or 
wound  is  also  an  offence  (ihid.).  But  the  killing  outside  the  forest  etc.  of  a  deer 
which  is  usually  kept  within  it,  but  which  happens  to  be  outside,  is  not  an 
offence  against  this  section  {Threllceld  v.  Smith,  [1901]  2  K.  B.  531). 

{p)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  12.  One  justice  may  hear  the 
case  [ibid.),  but  in  that  event  the  maximum  fine  is  £1  (Summary  Jurisdiction 
Act,  1879  (42  &  43  Yict.  c.  49),  s.  20  (7) ) ;  and  see  note  {g),  p.  229,  ante. 

(q)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  12.  If  the  offender  has 
previously  done  any  act  relating  to  deer  punishable  by  a  fine  under  this  or  any 
previous  statute,  the  commission  of  this  oifence  is  to  be  deemed  a  second  offence 
(ihid.)  ;  but  where,* upon  an  indictment  for  a  second  offence  setting  out  a 
previous  conviction,  it  appears  that  the  previous  conviction  was  invalid  the 
prisoner  cannot  be  convicted  on  that  indictment  {R.  v.  Allen  (1823),  Euss.  &Ey. 
ol3,  C.  C.  E. ;  compare  B.  v.  King  (1843),  1  Dow.  &  L.  721). 

(r)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  13.  A  ditch  and  bank  sufficient 
to  keep  out  cattle,  but  over  which  deer  could  pass,  has  been  held  to  constitute 
an  inclosure  {B.  v.  Money  (1847),  2  Eussell  on  Crimes  and  Misdemeanours, 
7th  ed.,  p.  1328). 

(s)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  16.  The  assistants  are  entitled 
to  act  whether  in  the  presence  of  the  doorkeeper  or  not  {ihid.). 

(t)  Ihid.  But  the  keeper  must  demand  delivery  before  seizing  the  offender 
to  take  the  gun  etc.  from  him;  see  B.  v.  Amey  (1823),  Euss.  &  Ey.  500, 
C.  C.  E.  "  Engine  "  means  something  ejusdem  generis  with  snare  ;  see  p.  236,  ante. 

(a)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  16;  but  it  seems  that  the  keeper 
must  at  the  time  be  attempting  to  seize  the  gun  etc.  (compare  B.  v.  Doddridge 
(1860),  8  Cox,  C.  C.  335),  and  beating  or  v/ounding  means  doing  so  literally.  A 
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Part  VIII.   inclosed  or  not,  or  on  fences  or  banks  at  the  boundaries  thereof  or 
Deer.      in  inclosed  land  where  deer  are  usually  kept,  or  who  unlawfully 
and  wilfully  destroy  the  fences  of  land  where  deer  are  actually  kept, 
commit  an  offence  for  which  they  are  liable  on  summary  conviction 
to  a  penalty  not  exceeding  £20  (b). 
Possessfon  of       The  jDOSsession  by  any  person  w^ho  cannot  satisfactorily  account 
<^6er.  therefor  of  any  deer,  or  the  head,  skin,  or  other  part  thereof,  or  of 

any  snare  or  engine  for  the  taking  of  deer,  renders  such  person 
liable  upon  summary  conviction  to  a  penalty  not  exceeding  £20  (c). 

If  in  such  case  the  person  charged  is  not  liable  to  conviction, 
the  court  may  in  its  discretion  summon  before  it  every  person 
through  w^hose  hands  the  deer  or  the  part  thereof  has  passed  and 
inflict  the  above  penalty  upon  the  person  from  w^hom  the  same 
shall  have  been  first  received  if  he  cannot  satisfactorily  account  for 
his  possession  of  it  (d). 


technical  assault,  e.g.,  where  the  offender  held  a  keeper  down  while  his 
companion  escaped,  would  not  be  within  the  section  (i?.  v.  Hale  (1846),  2 
Car.  &  Kir.  326). 

(5)  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  15. 

(c)  Ibid.,  s.  14.  But  if  the  jjerson  charged  can  show  that  he  came  into 
possession  of  the  deer  in  a  manner  which  was  not  unlawful  within  the  meaning 
of  s.  12  or  s.  13  [ibid.],  he  cannot  be  convicted  of  an  offence  under  s.  14  {Hid..) 
{ThreJkeld  v.  Smith,  [1901]  2  K.  B.  531). 

[d)  Larceny  Act,  1861  (24  &  25  Yict.  c.  96),  s.  14.  This  provision  does  not 
extend  to  the  possession  of  a  snare  or  engine  for  taking  deer. 


GAME  LAWS. 

See  Game. 
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Part  1. — Wagering  Contracts. 

Sect.  1. — Li  General, 

547.  The  term  "  gaming,"  strictly  used,  means  playing  a  game 
for  stakes  hazarded  by  the  players.  That  is  what  is  intended  when 
the  offence  of  gaming  is  spoken  of.  The  mutual  promises  which 
the  players  necessarily  make,  expressly  or  by  implication,  in  playing 
for  a  stake,  as  to  its  transfer  upon  the  result  of  the  game,  form  a 
gaming  contract,  which  is  itself  a  wager.  The  term  is  also  used, 
though  perhaps  less  strictly,  to  express  the  operations  of  those  who, 
not  being  themselves  players,  wager  upon  the  sides  or  hands  of 
those  who  play,  and  the  wagers  thus  made  are  also  called  "  gaming 
contracts." 

It  thus  appears  that,  while  all  gaming  contracts  are  wagers, 
the  term  "  gaming  contract "  includes  only  those  wagers  which  are 
conditioned  upon  the  result  of  sports  or  pastimes.  The  term 
''wager"  is,  however,  often  used  in  contradistinction  to,  and  as 
excluding,  gaming  contracts. 

548.  Since  1845,  when  all  contracts  by  way  of  gaming  and 
wagering  were  made  void,  the  distinction  between  wagers  and 
gaming  contracts  has  not  been  of  importance  between  the  immediate 
parties  to  them,  but  it  remains  material  in  considering  the  effect 
of  certain  remoter  transactions  founded  upon  or  connected  with 
such  contracts. 

The  invalidity  which  the  common  law  imposes  upon  certain 
wagers  as  contravening  the  policy  of  the  law  (a)  need  no  longer  be 
considered,  for  though  such  wagers  are  often  spoken  of  as  illegal, 
their  illegality  is  not  of  a  kind  which  affects  remoter  transactions  (h). 

(a)  E.g.,  a  wager  upon  the  sex  of  a  third  person  [Da  Costa  v.  Jones  (1778), 
2  Cowp.  729) ;  that  Napoleon  would  be  assassinated  by  a  certain  day  {Gilbert  v. 
Sykes  {1812),  16  East,  150);  upon  the  conviction  or  acquittal  of  a  prisoner  (jE'mns 
V.  Jones  (1839),  5  M.  &  W.  77) ;  upon  the  amount  to  be  realised  by  the  hop 
duties  in  a  particular  year  {Athtrfold  v.  Beard  (1788),  2  Term  Eep.  610). 

(5)  Fitch  V.  Jones  (1855),  5  E.  &  B.  238;  and  see  p.  280,  post. 
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Sect.  2. — Nature  of  the  Contract. 

549.  A  wagering  contract  has  been  described  as  one  by  which 
two  persons,  professing  to  hold  opposite  views  touching  the  issue  of 
a  future  uncertain  event,  mutually  agree  that,  dependent  upon  the 
determination  of  such  event,  one  shall  win  from  the  other,  and 
that  other  shall  pay  or  hand  over  to  him,  a  sum  of  money  or  other 
stake ;  neither  of  the  contracting  parties  having  any  other  interest 
in  that  contract  than  the  sum  or  stake  which  he  will  so  win  or  lose, 
there  being  no  other  real  consideration  for  the  making  of  such 
contract  by  either  of  the  parties  (c). 

550.  A  wagering  contract  does  not  differ  from  any  other  in  The  parties, 
respect  of  the  number  of  parties.    There  may  be  two  or  more,  and 

each  may  consist  of  several  persons.  Thus,  several  persons  may 
bet  together  on  their  respective  chances  of  success  in  a  race  in 
w^hich  they  are  competitors,  the  losers  to  forfeit  their  stakes  to  the 
winner.  Such  are  the  conditions  of  an  ordinary  sweepstake  {d). 
A  competition  for  a  prize  subscribed  for  by  the  competitors  is  a 
wager  and  nothing  more^(e). 

551.  The  statement  that  the  parties  to  a  wager  must  profess  The  prof ession 
opposite  views  must  not  be  understood  in  the  sense  that  either  ^^g^g^^^^^® 
party  must  or  does  avow  to  the  other  that  he  holds  a  particular 

opinion  upon  the  event  in  question.  In  an  ordinary  horse  race,  a 
man  who  simply  accepts  the  odds  offered,  and  says  no  more  than 
that  he  does  so,  unquestionably  makes  a  bet.  He  may  even  be 
betting  against  what  he  believes  the  issue  will  be,  and  avow  the 
fact  (/),  but  it  is  none  the  less  a  bet.  These  considerations  would 
seem  to  exclude  the  necessity  for  any  avowal.  But  if  the  profession 
of  the  parties  is  only  an  inference  from  the  contract  itself,  such  an 


(c)  Carlill  v.  CarhoUc  Smofce  Ball  Co.,  [1892]  2  Q.  B.  484,  per  Hawkins,  J.,  at 
p.  490 ;  affirmed,  [1893]  1  Q.  B.  256,  _C.  A.  The  passage  which  follows  that 
which  is  quoted  deals  with  the  necessity  for  mutuality.  This  necessity  is  not 
peculiar  to  wagers,  but  is  common  to  all  contracts,  and  is  therefore  not  discussed  ; 
see  title  Contract,  Yol.  VII.,  p.  354.  The  passage  cited  should  perhaps 
he  described  rather  as  a  comprehensive  description  of  a  wager  than  as  a 
definition.  It  was,  of  course,  pronounced  with  reference  to  the  facts  which 
were  under  discussion,  and  therefore  should  not  be  criticised  for  failing  to 
cover  every  conceivable  instance  of  the  thing  defined,  or  for  covering  more  than 
was  intended.  But  from  its  very  comprehensiveness  it  may  mislead  inquirers 
into  supposing  that  it.  is  sufficient  and  accurate  for  all  purposes,  and  it  is  for 
this  reason,  and  in  no  spirit  of  criticism,  that  some  analysis  of  its  component 
parts  is  offered. 

{d)  A  sweepstake  in  which  the  winner  is  determined  by  lot  or  chance  is  a 
lottery  {Allport  v.  Nutt  (1845),  1  C.  B.  974;  Gatkj  v.  Field  (1846),  9  Q.  B.  431; 
and  see  p.  299,  post). 

(e)  Compare  Diggle  v.  Higgs  (1877),  2  Ex.  D.  422,  C.  A.  ;  Lochiuood  v.  Cooper, 
[1903]  2  K.  B.  428  ;  and  see  the  distinction  drawn  in  Applegarth  v.  CoUei/ 
(1842),  10  M.  &  W.  723,  between  money  subscribed  by  competitors  and  added 
money.  The  proviso  to  s.  18  of  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  deals 
with  subscriptions  to  lawful  games.  This  matter  is  dealt  with  hereafter  (see 
p.  272,  post). 

(/)  E.g.,  a  man  who  has  betted  upon  a  horse  which  he  believes  will  win  a 
valuable  race  may  yet  also  bet  against  it  to  secure  himself  against  loss  in  either 
event  (see  Greville  v.  Chapman  (1844),  5  Q.  B.  731). 
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Sect.  2.  inference  is  not,  it  is  submitted,  the  true  one,  or  at  any  rate  of 
Nature  of  much  value  in  determining  the  attributes  of  a  wager.    No  doubt,. 

the        each  party  forms  or  adopts  an  opinion  upon  the  value  of  the 
Contract.    chan(3es  of  an  issue  in  his  favour ;  this  is  expressed  in  the  odds. 

But  it  is  a  matter  of  agreement,  not  of  difference.  That  which  the 
parties  do  differ  upon  is  their  hope,  expectation,  or,  possibly, 
opinion,  that  the  issue  will  belie  the  odds.  In  that  expectation  the 
contract  gives  each  party  an  interest  in  the  event  which  he  would 
not  otherwise  have,  and  to  acquire  such  an  interest  is  the  whole 
object  of  the  parties  in  entering  into  the  contract ;  and  if  neither 
of  the  parties  has  any  interest  in  the  event  save  the  hope  or 
expectation  created  by  the  contract,  the  contract  is  a  wager  (g). 
The  statement,  therefore,  that  the  parties  profess  opposite  views 
seems  to  amount  to  an  expression  of  their  motives  in  entering  into 
the  contract,  and  does  not  differ  in  intention  from  the  statement 
dealing  with  their  interest  in  the  stake. 

The  stake.  652.  The  stake  of  each  party  is  that  which  is  at  hazard  between 
them,  and  may  be  said  to  quantify  the  whole  interest  of  either  party 
in  the  event  (/i).  If  either  party  has,  before  entering  into  the 
contract,  such  an  interest  in  the  event  as  the  law  considers  an 
insurable  interest  (i),  the  term  stake,"  as  it  is  used  in  the  defini- 
tion which  has  been  used  {j),  is  not  properly  applicable.  It  is  with 
the  transfer  of  the  stake  that  the  parties  are  concerned,  and  solely 
concerned,  or,  as  it  is  expressed  in  the  definition,  *' there  being  no 
other  real  consideration  for  the  making  of  such  contract  by  either 
of  the  parties  "  than  the  stake. 

The  transfer  of  the  stake  must  be  from  one  party  to  the 
other ;  for  it  is  essential  to  a  wagering  contract  that  under  it  each 
party  may  either  win  or  lose  (k).    If  the  possibility  of  loss  to  one 

{g)  See  Kent  v.  Bird  (1777),  1  Cowp.  583.  Hence  policies  of  insurance  made 
without  insurable  interest  are  wagers.  See  note  (A),  infra,  and  title  Insueance. 
No  doubt  in  the  case  of  a  "  hedging  "  bet,  the  party  making  it  has  another 
interest  in  the  event,  e.g.,  a  competitor  who  risks  a  stake  and  has  the  chance  of 
winning  a  prize,  or  of  winning  or  losing  some  former  bet  on  the  same  event. 
But  these  interests  themselves  arise  out  of  wagers,  and  the  interest  in  question 
must  be  independent  of  any  wager. 

(/a)  It  is  submitted  that  the  gambling  element  in  a  wager  is  not  to  be  sought 
in  the  incidents  of  the  contract  itself,  but  in  the  motives  of  the  parties  for 
entering  into  it.  A  comparison  of  an  insurance  contract  and  a  wager  will  make 
this  evident.  Any  contract  of  insurance  can  be  put  into  the  form  of  a  wager, 
and  yet  the  presence  of  an  insurable  interest  in  one  of  the  parties  will  prevent 
its  being  so.  But  it  is  obvious  that  the  presence  or  absence  of  such  an  interest 
in  the  event  cannot  alter  the  undertakings  of  the  parties,  which  remain  the 
same  whether  they  are  enforceable  or  not.  In  other  words,  something  which 
is  antecedent  to  and  independent  of  the  contract  is  allowed  to  operate  upon  its 
effect.  It  is  submitted  that  that  which  is  allowed  to  have  this  operation  is  the 
motive  of  the  parties  in  entering  into  it.  While  in  a  wager  the  motive  is  the  hope 
of  gain,  in  an  insurance  the  motive  of  one  party  is  the  fear  of  loss.  And^ 
inasmuch  as  real  motives  are  too  obscure  for  judicial  inquiry,  the  presence  or 
absence  of  an  insurable  interest  supplies  a  working  test  by  means  of  which 
they  are  to  be  gauged. 

{%)  See  title  Insurance. 

(;j  See  p.  267,  ante, 

{h)  Thacker  v.  Hardy  (1878),  4  Q.  B.  D.  685,  C.  A. ;  Garlill  v.  CarhoUc  Smoke. 
Ball  Co.,  [1892]  2  Q.  B.  484  ;  affirmed,  [1893]  1  Q.  B.  256,  C.  A.  ;  Lockivood  v. 
Vooxjer,  [1903]  2  K.  B.  428 ;  and  see  RoUrts  v.  Harrison  (1909),  101  L.  T.  540, 
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party  or  the  other,  not  loss  in  the  conventional  sense  of  failure  to  Sect.  2. 

win,  but  in  the  sense  of  an  actual  payment  or  performance  for  the  Nature  of 
benefit  of  the  other  party,  is  absent,  there  is  no  stake,  and  the 

transaction  is  not  a  wager  (l).  Contract. 

553.  The  parties  to  a  wager  select  alternative  contingencies  Tiie  event, 
upon  the  happening  of  which  each  v^^ill  perform  his  promise.  The 
happening  of  one  of  these  contingencies  is  the  event,  which  is, 
therefore,  future  and  uncertain  (m). 


where  a  person  who  successfully  manipulated  a  machine  had  the  prospect,  at 
best,  of  winning  the  privilege  of  manipulating  it  again  without  further  payment, 
and  Darling,  J.,  was  of  opinion  that  the  transaction  was  a  wager.  The  case  was, 
however,  decided  on  other  grounds;  see  note  (x),  p.  288,  post. 

(/)  Thus,  where  the  defendants  offered  £100  to  any  person  who,  after 
conforming  to  certain  conditions  specified  in  their  offer,  one  of  which  was  the 
purchase  of  an  appliance  of  which  they  were  the  proprietors,  should  contract 
influenza,  it  was  contended  that  the  transaction  was  a  wager,  but  held  that  it 
was  not,  inasmuch  as  when  the  contract  first  came  into  existence  {i.e.,  when 
the  plaintiff  had  performed  the  conditions  which  were  the  consideration  for  the 
defendant's  promise)  in  no  event  could  the  plaintiff  lose  anything,  nor  could  the 
defendants  win  anything.  It  was  in  fact  a  conditional  bargain  ( Carlill  v.  Carholic 
SmoJce  Ball  Co.,  [1892]  2  Q.  B.  484  ;  affirmed,  [1893]  1  Q.  B.  256,  C.  A.).  But  if 
this  reasoning  were  pushed  to  its  logical  conclusion,  it  would  seem  to  show  that 
a  contract  in  which  the  performance  of  one  party  was  the  consideration  for  the 
promise  of  the  other  could  never  be  a  wager.  It  is  submitted  that  the  decision 
that  the  transaction  in  question  was  not  a  wager  is  preferably  to  be  supported 
upon  the  ground  that  the  true  inference  from  the  facts  was  that  the  real 
motive  of  the  parties  in  entering  into  the  contract  was  not  the  transfer  of 
the  £100,  but  the  sale  and  purchase  of  an  article  in  the  ordinary  course  of 
trade.  In  this  view  the  £100  was  not  a  stake.  See  also  note  (A),  p.  268,  ante; 
and  compare  the  cases  on  "  coupon  competitions,"  where  the  question  is 
whether  the  obtaining  of  the  newspaper,  or  the  conditional  promise  of  a 
prize,  is  the  inducement  to  the  purchaser,  when  both  elements  combine 
to  form  the  consideration.  The  courts  have  drawn  different  inferences  from 
similar  facts  {Caminada  v.  Hulton  (1891),  60  L.  J.  (m.  c.)  116;  R.  v.  Stoddarf, 
[1901]  1  K.  B.  177,  C.  0.  E.  ;  Haiuke  v.  Hulton  &  Co.  (1905),  22  T.  L.  E. 
169 ;  Stoddart  v.  Sagar,  Sagar  v.  Stoddart,  [1895]  2  Q.  B.  474).  The  judg- 
ment in  Carlill  v.  Carholic  SmoJce  Ball  Co.,  supra,  however,  affirms  the 
prmciple  that  the  absence  of  reciprocal  risk  of  loss  precludes  a  contract  from 
being  a  wager. ^  A  contract  of  suretyship  may  be  distinguished  in  the  same  way, 
for  if  the  principal  debtor  does  not  make  default,  the  surety  will  lose  nothing  and 
the  creditor  win  nothing  from  him.  But  in  Richards  v.  Starch,  [1911]  1  K.  B .  296, 
the  defendant  had  invited  persons  to  contribute  to  a  *^  trust"  he  was  about  to 
open  in  certain  stocks,  and  promised  that  if  no  profit  was  made  the  contribu- 
tions should  be  returned  in  full.  If  there  was  a  profit,  it  was  to  be  divided 
■among  the  contributors,  less  10  per  cent.  The  plaintiff  contributed,  and  on  a 
profit  being  made  sued  the  defendant  for  his  share.  It  was  held  that  the  contract 
was  "  by  way  of  wagering,"  and  that  the  plaintiff  could  not  recover.  Compare 
Hirst^  V.  Williams  and  Ferryman  (1895),  12  T.  L.  E.  128,  C.  A.,  a  contrary 
decision  on  similar  facts. 

(m)  Inasmuch  as  the  nature  of  the  event  has  an  important  bearing  upon  the 
effect,  not  of  the  wager  itself,  but  of  remoter  transactions  arising  out  of  it,  it  is 
often  necessary  to  ascertain  accurately  what  is  the  particular  contingency 
upon  which  payraent  is  made  to  depend.  In  a  loose  sense  a  bet  may  be  upon  a 
past  event — for  instance,  whether  a  particular  horse  won  a  race  in  a  certain 
year.  In  such  a  case  the  parties  are  betting  upon  the  accuracy  of  their  informa- 
tion or  memory  ;  and  the  "  event  "  is  the  proof  that  one  or  other  was  accurate. 
A  security  for  the  performance  of  such  a  bet  would  be  without  consideration, 
whereas  if  the  event  had  been  the  race  itself,  the  security  would  have  been 
given  for  an  illegal  consideration  ;  compare  Good  v.  Elliott  (1790),  3  Term  Eep. 
693 ;  Pugh  v.  Jenkms  (1841),  1  Q.  B.  631. 
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554.  As  in  the  case  of  any  other  contract,  so  in  a  wager,  the 
intention  of  the  parties  is  a  question  of  fact,  and  the  court  will  look 
beyond  the  form  in  which  the  parties  have  couched  the  transaction 
in  order  to  ascertain  it  (n).  When  the  contract  is  good  in  form 
there  may  yet  be  annexed  to  it  a  stipulation  that  it  shall  not  be 
executed  according  to  its  terms,  and  this  is  an  important  test  for 
determining  whether  the  transaction  is  real  or  colourable  (o).  Such 
a  stipulation  may  either  operate  to  defeat  some  of  the  expressed 
terms  or  may  add  a  term  which  would  give  the  transaction  a 
different  complexion  (q).  But  though  there  be  no  annexed  stipula- 
tion, and  though  the  terms  of  the  contract  provide  for  a  perfectly 
legitimate  object,  as  the  sale  of  goods  or  the  supply  of  information^ 
yet  if  to  that  object  there  has  been  superadded  an  element  of 
wagering,  it  is  a  question  whether  the  original  object  has  not  been 
made  merely  an  incident  in  the  wager  contract,  or  whether  the 
element  of  wagering  is  severable  from  the  rest  of  the  contract  (r). 
A  test  of  this,  when  the  contract  is  in  form  a  sale  of  goods  or  chattels 
at  one  price  or  another,  according  as  the  happening  of  a  named 
event  shall  determine,  would  seem  to  be  whether  the  happening  of 
the  event  does  in  fact  tend  to  make  the  value  of  the  article  approxi- 
mate to  the  price  agreed  in  that  event  to  be  paid  (s),  thus  distinguishing 
a  sale  at  the  market  price  of  a  future  day,  or  at  a  price  formerly 
given  for  a  similar  article,  and  a  sale  at  a  price  fixed  by  relation  to 
an  event  which  has  no  real  bearing  upon  the  value  {t). 

Where  there  is  a  present  price  agreed,  though  the  value  of  the 
article  is  unascertained  at  the  time  the  contract  for  its  sale  is  made,, 
the  transaction  is  not  a  wager  (a). 

Though  the  element  of  wagering  be  present  in  a  transaction,  yet 
if  the  contract  be  not  mainly  dependent  upon,  and  is  severable 


{n)  CarlillY.  Carlolic  Smoke  Ball  Co.,  [1892]  2  Q.  B.  484;  affirmed,  [1893] 
1  U.  B.  256,  0.  A. 

(o)  Thacker  v.  Hardy  (1878),  4  Q.  B.  D.  685,  C.  A. ;  Qrizeivood  v.  Blane 
(1851),  11  0.  B.  526;  Shaiu  y.  Caledonian  Rail.  Co.  (1890),  17  E.  (Ct.  of  Sess.) 
466,  475 ;  Universal  Stock  Exchange  v.  Strachan,  [1896]  A.  C.  166. 

{p)  Universal  Stock  Exchange  v.  Strachan,  swpra. 

Iq)  Hill  V.  Fox  (1859),  4  H.  &  N.  359,  Ex.  Oh.  To  a  contract  for  the  loan  of 
money  on  the  security  of  a  mortgage  may  be  annexed  a  stipulation  that  a 
■wager  lost  in  favour  of  the  lender  shall  be  repaid  out  of  the  proceeds  of  the 
loan,  in  which  case  the  mortgage  would  be  intended  to  secure  the  money  lost,, 
and  not  the  money  lent  only,  and  would  be  given  for  a  void  or  illegal  con- 
sideration. The  question  properly  left  to  the  jury,  in  such  a  case,  is  whether 
there  was  such  a  stipulation. 

(r)  Ro'irke  v.  Sliort  (1856),  5  E.  &  B.  904;  Higginson  v.  Simpson  (1877),  2 
C.  P.  D.  76;  and  compare  Gaminada  v.  Hulton  (1891),  60  L.  J.  (m.  c.)  116,  a& 
distinguished  in  E.  v.  Stoddart,  [1901]  1  K.  B.  177,  C.  0.  E. 

(s)  Rourke  v.  Short,  supra  ;  and  compare  Crofton  v.  Colgan  (1859),  10  I.  C.  L.  E. 
133. 

[t)  Brogden  v.  Marriott  (1836),  3  Bing.  (n.  C.)  88;  where  the  contract 
was  for  the  sale  of  a  horse  for  £200  if  he  trotted  eighteen  miles  in  an  hour,  and 
for  Is.  if  he  did  not.  He  failed  to  do  so,  so  the  price  became  Is.  But  the 
horse's  failure  to  accomplish  the  task  by  never  so  little,  though  tending  perhaps 
to  decrease  its  value^  did  not  make  it  approximate  to  the  price,  namely,  a 
nominal  one. 

(a)  The  sale  of  next  year's  apple  crop ;  of  the  next  haul  of  a  fisherman's 
net ;  of  an  undeclared  dividend,  afford  instances.  See  also  Thacker  v.  Hardy, 
supra;  Marten  v.  Gibbon  (1875),  33  L.  T.  561,  0.  A. 
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from,  the  wager,  this  element  may  be  severed  and  the  contract     Sect.  2. 
enforced  without  it  (h).  Nature  of 

the 

Sect.  3. — Rights  of  the  Parties  to  the  Contract.  Contract. 
Sub-Sect.  1. — Inter  se. 

555.  All  contracts  by  way  of  gaming  or  wagering  (c)  are  void  (d),  au  wagers 
and  no  action  can  be  brought  by  the  winner  of  a  wager  either 
against  the  loser  or  the  stakeholder  to  recover  what  is  alleged  to  be 

won  (e).  This  applies  both  to  wagers  upon  games  and  to  those 
upon  other  events  (/).  All  alike  are  void,  and,  though  not  illegal  (g), 
are  of  a  neutral  character,  giving  rise  neither  to  rights  nor 
liabilities  (h). 

556.  But  if  there  is  a  fresh  promise  of  payment  by  the  loser  for  Fresh  promise 
a  fresh  consideration  from  the  winner,  the  contract  so  formed  is  si^e^ation°^^' 
not  one  by  way  of  gaming  or  wagering  ;  the  consideration  is  good,  and 

the  fresh  promise  of  payment  is  enforceable  (^).  Mere  forbearance  to 
sue  at  the  debtor's  request  is,  however,  not  sufficient  consideration  (A;). 

(6)  Wilson  V.  Cole  (1877),  36  L.  T.  703;  and  see  the  judgment  of 
Crompton,  J.,  in  BourJce  v.  Short  (1856),  5  E.  &  B.  904. 

(c)  The  expression  ''contracts  by  way  of  gaming  and  wagering"  seems  to 
include  contracts  which  are  not  themselves  strictly  wagers,  but  are  so  intimately 
related  to  wagers  as  to  be  inseparable  from  them  [Higginson  v.  Simpson  (1877), 
2  C.  P.  D.  76  ;  Thomas  v.  Smith  (1901),  18  T.  L.  E.  69  ;  Rourke  v.  Short, 
supra.  In  the  last  case  Ceompton,  J.,  expressed  a  doubt  whether  a  transaction 
which  merely  in  part  depended  on  a  wager  would  be  void.  It  is  probably  a 
question  of  how  far  the  wagering  element  enters  into  the  transaction  under 
discussion). 

{d)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  18.  A  wager  cannot  ba 
enforced  indirectly.  Where  the  wager  provides  that  it  shall  be  P.  P. — "  play 
or  pay" — that  is,  that  the  party  refusing  to  compete  shall  forfeit  his  stake  to 
the  other,  no  action  can  be  brought  to  recover  the  forfeit  {Baintree  v.  Hutchin- 
son (1842),  10  M.  &  W.  85,  where  the  wager  was  illegal,  but  this  fact  would 
not,  it  is  submitted,  affect  the  principle). 

(e)  Diggle  v.  Higgs  (1877),  2  Ex.  D.  422,  C.  A.  As  regards  pleading  the  Gaming 
Acts  as  a  defence  to  an  action,  see  Luchett  y.  Wood  (1908),  24  T.  L.  E.  617, 
where  it  was  held  that  a  court  would  of  its  own  motion  refuse  to  allow  the  law 
being  invoked  to  enforce  payment  of  a  bet.  The  fact  that  a  defendant  has 
pleaded  the  Gaming  Acts  as  a  defence  is  not  a  ground  for  depriving  him  of 
costs  {Granville  &  Go.  v.  Firth  (1903),  88  L.  T.  9,  G.  A.).  As  to  pleading,  in 
general,  see  title  Pleading. 

(/)  The  earlier  Gaming  Acts,  stat.  (1664),  16  Car.  2,  c.  7  (now  repealed); 
Gaming  Act,  1710  (9  Anne,  c.  19) ;  and  Gaming  Act,  1835  (5  &  6  Will.  4,  c.  41), 
refer  only  to  wagers  on  games. 

{g)  I.e.,  by  virtue  of  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109);  but  they 
may  for  other  reasons  be  illegal. 

{h)  Haigh  v.  Sheffield  Toivn  Council  (1874),  L.  E.  10  Q.  B.  102,  per  Lush,  J. 

{i)  Hyams  v.  Stuart  King,  [1908]  2  K.  B.  696,  C.  A.,  and  cases  there  cited. 
Compare  Genforsikrings  Aktieselskahet  {Skandinavia  Reinsurance  Co.  of  Copen- 
hagen) V.  Da  Costa,  [1911]  1  K.  B.  137,  142.  The  facts  were  held  to  establish 
such  a  new  contract  in  Bulh  v.  Yelverton  (1870),  L.  E.  9  Eq.  471  ;  Goodson 
V.  Baker  (1908),  98  L.  T.  415  (but  see  the  comments  on  this  case  in  Hyams 
V.  Stuart  King,  supra);  Re  Broiune,  Ex  parte  Martingell,  [1904]  2  K.  B.  133; 
Hodgkins  v.  Simpson  (1908),  25  T.  L.  E.  53  ;  Cohen  &  Co.  v.  Ulph  &  Co.  (1909), 
25  T.  L.  E.  710;  affirmed,  26  T.  L.  E.  128,  C.  A. ;  and  Wilson  v.  Conolly  (1910), 
27  T.  L.  E.  7 ;  affirmed  (1911),  130  L.  T.  Jo.  337,  C.  A. ;  but  the  facts  did  not 
establish  such  a  fresh  contract  in  Chapman  v.  Franklin  (1905),  21  T.  L.  E.  515, 
and  Ladhroke  &  Co.  v.  Buckland  [1908),  25  T.  L.  E.  55. 

{k)  Chapman  v.  Franklin,  supra  ;  Hyams  v.  Stuart  King,  supra,  per  GOEELL 
Baenes,  p.,  at  p.  708;  Hay  v.  Ayling  (1851),  16  Q.  B.  423.  See  also  title 
CONTEACT,  Vol.  VII.,  p.  397. 
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557.  An  action,  however,  lies  to  recover  any  prize  or  subscrip- 
tion to  a  prize  to  be  awarded  to  the  winner  of  any  lawful  game, 
sport  or  pastime  (I),  provided  that  the  subscription  or  prize  is  not 
itself  a  stake,  and  the  competition,  therefore,  a  wager  (m).  It '  has 
not  been  decided  whether,  or  how  far,  a  prize  provided  partly  by 
the  stakes  and  partly  by  contributions  from  persons  who  are  not 
competitors,  can  be  recovered  by  the  winner  (n). 

558.  If  the  loser  has  paid  his  stake  to  the  winner  after  the  event, 
it  cannot  be  recovered,  even  though  the  wager  is  illegal  (o).  On  the 
other  hand,  when  a  stake  is  paid  to,  or  rather  deposited  with,  one  party 
by  the  other  before  the  event,  it  is  recoverable  either  before  or  after 
the  event,  unless  and  until  it  has  been  appropriated  by  the  winner  in 
payment  (jj).  But  when  the  deposit  is  made  in  respect  of  a  bet  upon 
a  horse  race  or  other  sport  or  game,  and  is  received  by  or  on  behalf 
of  the  owner  or  occupier  of,  or,  perhaps,  of  the  person  using  (q),  a 

(Z)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  18.  As  to  what  are  lawful  or 
"unlawful  games,  see  p.  284,  post. 

(m)  Biggie  v.  Higgs  (1877),  2  Ex.  D.  422,  0.  A. ;  and  compare  Ajiplegarth  v. 
ColJey  (1842),  10  M.  &  W.  723  ;  Lochiuood  v.  Cooper,  [1903]  2  K.  B.  428  ;  Shool- 
hred  v.  Eoierts,  [1900]  2  Q.  B.  497,  C.  A.    See  also  p.  267,  ajite. 

[n)  The  reported  decisions  upon  the  meaning  of  the  proviso  in  favour  of  prizes 
have  all  been  given  in  cases  where  the  alleged  prizes  were  the  stakes  of  the 
parties  and  the  transactions  were  wagers  {Bafson  v.  Neiuman  (1876),  1  C.  P.  D. 
573,  C.  A.;  Coomles  v.  DiWe  (1866),  L.  E.  1  Exch.  248;  Biggie  v.  Higgs, 
supra).  If,  therefore,  the  limitation  put  upon  the  proviso  by  those  deci- 
sions is  used  only  in  reference  to  the  facts  under  discussion,  it  would  ex- 
clude from  the  operation  of  the  proviso  only  prizes  or  subscriptions  which  are 
stakes  and  nothing  more.  Therefore,  without  questioning  the  correctness  of 
the  decision  in  Biggie  v.  Higgs,  supra,  as  applicable  to  that  state  of  facts,  it  is 
still  arguable  that  the  proviso,  though  not  intended  to  make  the  stakes  in  a 
mere  wager  recoverable  under  the  guise  of  a  prize,  was  intended  to  exclude 
from  the  operation  of  the  section  what  are  substantially  prizes,  though  in  part 
stakes.  Perhaps,  if  it  were  possible  to  do  so,  the  courts  would  sever  the  prize, 
allowing  only  the  contributions  of  non-competitors  to  be  recovered  ;  see  p.  270, 
ante;  and  compare  Wilson  v.  Cole  (1877),  36  L.  T.  703,  and  the  judgment  of 
Ceomptot^,  J.,  in  Rourle  v.  Slim-t  (1856),  5  E.  &  B.  904. 

(o)  Gaming  Act,  1892  (55  &  56  Yict.  c.  9),  s.  1.  It  was  formerly  held  that 
money  paid  in  respect  of  a  bond  which  was  void  under  the  Gaming  Act,  1710 
(9  Ann.  c.  14),  s.  1,  might  be  recovered  even  after  the  event  {Baiuden  v.  SJiadivell 
(1755),  Amb.  269),  but  it  is  submitted  that  the  Gaming  Act,  1892  (55  &  56 
Vict.  c.  9),  s.  1,  though  passed  alio  intuitu,  has  the  effect  stated  in  the  text; 
compare  Saffery  v.  Mayer,  [1901]  1  K.  B.  11,  C.  A.  See,  however,  Gasson  v. 
Cole  (1910),  26  T.  L.  E.  468,  where  the  learned  jndge  seems  to  have  taken  the 
view  that  the  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  s.  1,  applied  only  where 
the  person  seeking  to  recover  was  an  agent. 

{p)  Tappenden  v.  Randall  (1801),  2  Bos.  &  P.  467  ;  and  see  p.  275,  post.  The 
statement  in  the  text  assumes  that  a  party  to  a  wager  who  receives  a  deposit  from 
the  other  is  in  the  position  of  stakeholder.  See,  however,  the  observations  of  Lord 
EsHER,  M.E.,  in  Strachan  v.  Universal  Stock  Exchange  (No.  2),  [1895]  2  Q.  B. 
697,  C.  A.,  at  p.  699.  It  will  be  observed  that,  in  view  of  the  finding  that  there 
had  been  appropriation  by  the  winner,  these  observations  go  beyond  what  was 
necessary  for  the  decision  of  the  case.  It  is  difficult  to  distinguish  logically 
between  the  position  of  a  party  with  whom  the  stake  of  the  other  party  is 
deposited,  and  that  of  a  third  party  who  holds  both  stakes.  The  judgment  of 
A.  L.  Smith,  L.J.  {ibid.,  at  p.  703),  draws  no  such  distinction;  and  see  Manning 
v.  Furcell  (1855),  7  De  G.  M.  &  G.  55,  C.  A.;  Be  Cronmire,  Ex  parte  IVaud, 
[1898]  2  a  B.  383,  0.  A.  ;  Audert  v.  Walsh  (1810),  3  Taunt.  277. 

(7)  The  doubt  arises  on  the  words  of  the  Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  s.  5  ;  see  note  (r),  p.  273, 
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house,  office,  room,  or  other  place,  kept  or  used  for  the  purpose  of     Sect.  3. 
bettmg  with  persons  resorting  thereto  or  of  receiving  deposits  on    Rights  of 
such  bets,  the  deposit  may  be  recovered  although  it  has  been  the  Parties 
appropriated  by  the  winner  (r).  Contract 
Sub-Sect.  2. — Against  the  Stakeholder. 

559.  The  stakeholder  is  the  agent  of  each  depositor  in  respect  stakeholder 
of  the  sum  deposited  by  him,  having  authority  to  pay  such  deposit  position, 
to  the  winner,  and  is  not  the  agent  or  trustee  of  both  parties  (s). 

He  cannot,  therefore,  sue  either  party  for  an  unpaid  stake  (0- 

560.  Although,  after  the  event,  by  reason  of  the  stakeholder's  stakeholder? 
authority  from  the  loser,  the  loser's  stake  is  held  to  the  use  of  the  liability  for 
winner,  yet  the  winner  is  precluded  from  bringing  an  action  against 

the  stakeholder  for  its  recovery  (a).  An  action  can,  however,  be 
brought  against  a  stakeholder  by  either  party  to  recover  his 
own  stake,  even  after  the  determination  of  the  event  upon  which 
the  wager  was  made  (6),  as  long  as  the  stakeholder  has  not 
executed  the  authority  given  to  him  by  paying  the  loser's  stake 
to  the  winner,  (c) ;  and  this  is  so  whether  the  wager  be  void 

(r)  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  5:  "  Any  money  or  valuable 
thing  received  by  any  such  person  aforesaid  as  a  deposit  on  any  bet,  or  as  or  for 
the  consideration  for  any  such  assurance,  undertaking,  promise,  or  agreement, 
as  aforesaid,  shall  be  deemed  to  have  been  received  to  or  for  the  use  of  the  person 
from  whom  the  same  was  received,  and  such  money  or  valuable  thing,  or  the 
value  thereof,  may  be  recovered  accordingly,  with  full  costs  of  suit,  in  any  court 
of  competent  jurisdiction."  Although  the  section  speaks  of  a  deposit  on  any  bet, 
a  consideration  of  the  earlier  sections  will  show  that  the  bets  in  question  are 
only  those  on  races,  games,  lights,  and  other  sporting  contingencies  (see  p.  294, 
fosi).  The  liability,  under  this  section,  of  a  *'  person  using  "  (as  to  the  kind  of 
use  intended,  see  p.  295,  post)  a  house,  room,  or  place,  for  the  prohibited  pur- 
poses, presents  some  difficulty.  It  arises  upon  the  words  printed  above  in  italics. 
Ss.  1  and  3  of  the  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  mention,  among  other 
persons,  "persons  using"  the  house  etc.,  while  s.  4  (ibid.),  which  imposes  a 
penalty  upon  receiving  deposits,  does  not  impose  it  on  the  person  using."  In 
JDoggettY.  Cattern  (1865),  llJur.  (n.s.)  243,  Ex.  Oh.,  Crompton,  J.,  Channell,  B., 
BLACKBUEisr,  J.,  and  (semble)  Pollock,  C.B.,  were  of  opinion  that  s.  5  of  the 
Betting  Act,  1853  (16  &  17  Yict.  c.  119),  referred  only  to  the  persons  mentioned 
in  s.  4  {ibid.),  while  Bramvs^ell,  B.,  Mellor,  J.,  and  Piggott,  B.,  expressly 
left  this  point  open.  But  in  Vogt  v.  Mortimer  (1906),  22  T.  L.  E.  763,  Joyce,  J., 
held  that  s.  5  of  the  Betting  Act,  1853  (16  &  17  Yict.  c.  119)  applied  to  a  "  person 
using  "  the  place  in  question.  The  earlier  case  was  not  cited.  It  should, 
however,  be  borne  in  mind  that  the  term  "person  using"  had  not,  when 
Doggett  v.  Cattern,  supra,  was  decided,  the  limited  meaning  now  assigned  to 
it.    See  note  (b),  p.  275,  post. 

(s)  Hampden  v.  Walsh  (1876),  1  Q.  B.  D.  189. 

[t)  Charlton  v.  Hill  (1831),  5  0.  &  P.  147. 

[a)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  18. 

(&)  Varney  v.  Hickman  (1847),  5  0,  B.  271 ;  Martin  v.  Hewson  (1855),  10 
Exch.  737;  Hampjden  v.  Walsh,  supra;  Diggle  v.  Higgs  (1877),  2  Ex.  D.  422, 
0.  A. ;  Trimble  v.  Hill  (1879),  5  App.  Cas.  342,  P.  0. ;  Be  Cronmire,  Ex  parte 
Waud,  [1898]  2  Q.  B.  383,  C.  A.  There  are,  however,  two  cases  {Weller  v. 
Deakivs  (1827),  2  C.  &  P.  618 ;  and  Goldsmith  v.  Martin  (1842),  4  Man.  &  G.  5) 
in  which  the  owner  of  the  horse  which  finished  first,  knowing  the  horse  to  be 
disqualified,  failed,  to  recover  his  own  stake. 

(c)  The  words  of  the  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  18,  "no  suit 
shall  be  brought  to  recover  any  sum  of  money  .  .  .  deposited  in  the  hands  ot 
any  person  to  abide  the  event,"  do  not  apply  to  the  party's  own  stake  {Diggle  y. 
Higgs,  supra).  Nor  is  a  party's  own  stake,  when  deposited  with  a  stakeholder, 
**paid"  by  him  "  under  or  in  respect  of  "  a  wager  within  the  meaning  of  the 
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only  (d)  or  also  illegal  (e).  But  when  the  stakeholder  has  paid  over  the 
stake  in  accordance  with  a  subsisting  authority,  no  action  can  be 
brought  against  him(/),  even  though  the  wager  be  illegal  (^).  If, 
however,  he  pays  the  winner  after  the  loser  has  determined  his 
authority  to  do  so,  the  stakeholder  is  liable  for  the  amount  paid  (h). 
So  also  if  he  does  not  pay  strictly  in  accordance  with  his  mandate, 
which  he  does  not  do  unless  the  party  to  whom  he  pays  has  been 
declared  the  winner  in  accordance  with  the  conditions  of  the 
wager  (i) ,  and  he  cannot  waive  any  of  the  conditions  without  the 
consent  of  the  parties  (k), 

561.  An  intimation  from  a  party  that  he  does  not  intend  to 
abide  by  the  wager,  a  demand  for  the  return  of  his  own  stake  (1), 
or,  it  seems,  a  demand  for  both  stakes  on  the  ground  that  he  is 
the  winner,  are  sufficient  to  determine  the  stakeholder's  authority 
to  pay  the  stake  of  that  party  to  the  winner  (m),  and  thereupon 
any  money  in  the  hands  of  the  stakeholder  ceases  to  be  money 
deposited  to  abide  the  event,  and  becomes  money  held  to  the  use 
of  the  depositor,  which  the  stakeholder  has  no  good  reason  for 
retaining  (n) ;  while,  apart  from  express  revocation,  the  stake- 
holder's authority  is  revoked  if  for  any  reason  the  decision  of 
the  event  in  the  manner  agreed  upon  becomes  impossible  (o), 
or  if  either  party  dies  before  the  event,  or  the  loser  of  it  after  the 
event  (p) . 

Gaming  Act,  1892  (55  &  56  Yict.  c.  9),  for  the  word  paid  "  is  there  used  in  its 
primary  sense  of  paid  out  and  out  [0' Sullivan  v.  Thomas,  [1895]  1  Q.  B.  698; 
£urge  v.  Ashley  and  Smith,  Ltd.,  [1900]  1  Q.  B.  Y44,  C.  A.). 

(d)  Varney  v.  Hickman  (1847),  5  C.  B.  271. 

(e)  Cotton  V.  Thurland  (1793),  5  Term  Eep.  405  ;  Howson  v.  Hancock  (1800), 
8  Term  Eep.  5l5;  Aubert  v.  Walsh  (1810),  3  Taunt.  277;  Smith  v.  Bickmore 
(1812),  4  Taunt.  474;  Martin  v.  Hewson  (1855),  10  Exch.  737;  Hastelow  v. 
Jackson  8  B.  &  C.  221. 

(/)  Brandon  v.  Hihlert  (1814),  4  Camp.  37;  Savage  v.  Madder  (1867),  36 
L.  J.  (ex.)  178. 

{g)  Howson  v.  Hancock,  supra. 

\h)  Hodson  V.  Terrill  (1833),  1  Cr.  &  M.  797. 

\i)  Carr  v.  Martinson  (1859),  1  E.  &  E.  456.  When  the  terms  of  the  wager 
provide  that  disputes  shall  be  settled  by  named  persons,  e.g.,  in  the  case  of  a 
horse  race,  by  the  stewards,  they  are  not  in  the  position  of  arbitrators ;  their 
decision  need  not  be  unanimous,  but  if  arrived  at  in  good  faith  and  intended  to 
be  final,  it  is  binding  {Parr  v.  Winteringham  (1859),  1  E.  &  E.  394;  and  see 
Benhow  v.  Jones  (1845),  14  M.  &  W.  193) ;  nor  is  a  steward  disqualified  from  acting 
because  he  has  betted  on  the  result  {Ellis  v.  ^Topper  (1859),  3  H.  &  N.  766). 

{k)  Weller  v.  Beakins  (1827),  2  0.  &  P.  618. 

(Z)  Auhert  v.  Walsh,  supra  ;  Busk  v.  Walsh  (1812),  4  Taunt.  290_. 

(m)  Hastelow  v.  Jackson,  supra.  This  decision  was  doubted  in  Mearing  v. 
Hellings  (1845),  14  M.  &  Yv^.  711 ;  compare,  however.  Bate  v.  Cartwright  (1819), 
7  Price,  540 ;  Carr  v.  Martinson,  supra  ;  and  the  observations  of  Cockbtjen,  C.  J., 
in  Hampden  v.  Walsh  (1876),  1  Q.  B.  D.  189.  On  the  othe^  hand,  see  the 
observations  of  Denman,  C.J.,  in  Gatty  v.  Field  (1846),  9  Q.  B.  431,  where  the 
contract  was  illegal, 

(n)  Varney  N.  Hickman,  supra,  per  Maule,  J.,  at  p.  282  ;  Strachan  v.  Universal 
Stock  Exchange  (No.  2),  [1895]  2  Q.  B.  697,  C.  A.,  per  Smith,  L.J.,  at  p.  705 
see  also  Busk  v.  Walsh,  supjra. 

(o)  Carr  v.  Martinson,  supra;  Sadler  v.  Smith  (1869),  L.  E.  4  Q.  B.  214; 
affirmed,  L.  E.  5  Q.  B.  40,  Ex.  Oh. 

(p)  The  reasons  for  this  conclusion  are  these.  The  authority  of  an  agent 
ceases  upon  the  death  of  his  principal.  Therefore,  if  the  loser  dies  at  any  time 
before  his  stake  has  been  paid  over,  the  stakeholder  ceases  to  have  authority 
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562.  Appropriation  of  the  stake  by  the  stakeholder,  when  he  is      Sect.  3. 
himself  a  party  to  the  wager  (q)  and  the  winner  of  it,  is  tanta-    Rights  ot 
mount  to  payment,  after  which  the  stake  cannot  be  recovered  from  the  Parties 
him  (7-).    But  in  such  a  case  the  stakeholder's  authority  to  appro- 

priate  the  sum  in  his  hands  extends  only  to  a  sum  which  has  been 
deposited  to  abide  the  event,  and  does  not  extend  to  anything  Stakeholder's 
deposited  with  him  as  security  for  the  performance  of  the  wager,  J^^^^^^^j^J 
for  where  there  is  a  deposit  by  way  of  security,  the  property  in  it 
does  not  pass  the  moment  the  bet  is  lost  and  won.  There  is 
something  else  which  must  happen,  that  is,  there  being  a  breach 
of  contract,  the  damages  arising  therefrom  are  not  paid  (s). 
And  securities  which  are  deposited  by  way  of  cover  are  deposited 
as  security,  and  consequently  an  appropriation  by  the  party  with 
whom  they  are  deposited  does  not  prevent  their  recovery  (a), 

563.  To  this  general  rule,  that  an  action  for  money  had  and  stakes 
received  does  not  lie  after  a  deposit  has  been  paid  over  or  appro-  deposited 
priated,  there  is  an  exception  (h).    When  the  deposit  is  made  in     ^  bettic^- 
respect  of  a  bet  upon  a  horse  race  or  other  sport,  and  is  received  by  house. 

the  owner  or  occupier  of,  or,  perhaps,  by  a  person  using  (c)  a  place 
kept  or  used  as  a  betting-house,  the  deposit  may  be  recovered 
although  it  has  been  paid  over  to  or  appropriated  by  the  winner. 

Sect.  4. — Agent  and  Principal. 
Sub-Sect.  1. — Agenfs  Bights  against  his  Principal. 

564.  Any  promise,  express  or  implied,  to  pay  any  person  any  Agent 
sum  of  money  paid  by  him  under  or  in  respect  of  any  contract  or  cannot 
agreement  by  way  of  gaming  or  wagering,  or  to  pay  any  sum  of  ^oney^paid 

to  pay  it  to  the  winner.    If  either  party  dies  before  the  determination  of  the  ?e?vices 
event,  the  bet,  by  the  custom  of  betting,  goes  off ;  see  Manning  v.  Furcell  rendered 
(1855),  7  De  Gr.  M,  &  G.  55,  C.  A.;  and  so  if  the  survivor  proves  to  be  the  loser, 
the  stakeholder  would  nevertheless  have  no  authority  to  part  with  the  loser's 
stake.    But  if  the  winner  dies  after  the  event  and  before  payment  over,  nothing 
has  occurred  to  determine  the  stakeholder's  authority. 

{q)  The  fact  that  he  is  also  a  party  makes  no  difference  to  his  position  as  a 
stakeholder  [Re  Cronmire,  Ex  parte  Waud,  [1898]  2  Q.  B.  383,  0.  A. ;  Manning 
V.  Purcell  (1855),  7  De  G.  M.  &  G.  55,  0.  A. ;  and  see  note  ( p),  p.  272,  supra). 

(r)  Strachan  v.  Universal  Stock  Exchange  (No.  2),  [1895]  2  Q.  B.  697,  C.  A. 

(s)  Strachan  v.  Universal  Stock  Exchange,  [1895]  2  Q.  B.  329,  0.  A. ;  Re 
Cronmire,  Ex  parte  Waud,  supra. 

(a)  Hid.;  and  Universal  Stock  Exchange  v.  Strachan,  [1896]  A.  C.  166. 

[h)  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  s.  5  :  "Any  money  or  valuable 
thing  received  ly  any  such  person  aforesaid  "  (for  the  meaning  of  these  words, 
see  note  (r),  p.  273,  ante)  "  as  a  deposit  on  any  bet,  or  as  or  for  the  considera- 
tion for  any  such  assurance,  undertaking,  pi*omise,  or  agreement  as  aforesaid, 
shall  be  deemed  to  have  been  received  to  or  for  the  use  of  the  person  from 
whom  the  same  was  received,  and  such  money  or  valuable  thing,  or  the  value 
thereof,  may  be  recovered  accordingly,  with  full  costs  of  suit,  in  any  court  of 
competent  jurisdiction."  This  section  is  not  impliedly  repealed  by  tHe  Gaming 
Act,  1892  (55  &  56  Yict.  c.  9),  s.  1  {Lennox  v.  Stoddart,  Davis  v.  Stoddart,  [1902] 
2  K.  B.  21,  0.  A.) ;  see  also  R.  v.  Mortimer,  [1911]  1  K  B.  70,  C.  C.  A.,  where 
the  receipt  of  postal  orders  was  held  to  be  equivalent  to  the  receipt  of  money. 

(c)  The  difficulty  arises  on  the  meaning  to  be  given  to  the  words  "  any  such 
person  aforesaid  "  in  s.  5  of  the  Betting  Act,  1853  (16  &  17  Yict.  c.  119) ;  as  to 
which,  see  note  (r),  p.  273,  ante.  As  to  who  are  "persons  using"  a  bettine-- 
house  within  the  statute  in  question,  see  p.  295,  post. 
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money  by  way  of  commission,  fee,  reward  or  otherwise  in  respect 
of  any  such  contract,  or  of  any  services  in ,  relation  thereto  or  in 
connection  therewith,  is  null  and  void,  and  no  action  can  be 
brought  to  recover  any  such  sum  of  money  (d). 

The  expression  "money  paid"  includes  money  to  be  paid,  so 
that  an  agent  cannot  claim  indemnity  for  sums  which  he  will  be 
compelled  to  pay  (e).  Nor  does  the  fact  that  the  person  who  has 
made  the  payment  which  he  seeks  to  recover  is  a  stranger  to  the 
contract  under  which  the  sum  became  due,  or  even,  it  seems,  the 
fact  that  the  agent  is  ignorant  that  the  payment  he  is  making  is 
in  respect  of  a  wager,  entitle  him  to  recover  the  amount  from  his 
principal  (/). 

A  deposit  by  a  party  to  a  wager  with  the  stakeholder  is  not  money 
paid"  by.  him  so  as  to  be  irrecoverable,  because  the  word  "  paid  " 
is  there  used  in  its  primary  sense  of  paid  out  and  out  (g),  but  a 
deposit  provided  and  paid  by  an  agent  of  a  party  to  the  wager  into 
the  hands  of  a  stakeholder  is  paid  out  and  out  by  the  agent,  and 
cannot,  therefore  be  recovered  either  from  the  principal  or  the 
stakeholder  Qi). 

Sub-Sect.  2. — TrincipaVs  Rights  against  Ms  Agent. 

565.  While  the  agent  cannot  recover  sums  paid  by  him  on  his 
principal's  behalf,  he  remains  accountable  to  his  principal  for  the 
proceeds  of  bets  proved  to  have  been  received  by  him  {i).  But, 
even  though  employed  for  rev/ard,  the  agent  is  not  liable  to  his 


{d)  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  s.  1.  This  Act  rendered  obsolete 
the  decisions  in  Read  v.  Anderson  (1884),  13  Q.  B.  D.  779,  C.  A.,  and  other  similar 
cases.  The  expression  "no  action  shall  be  brought"  makes  this  enactment 
part  of  the  lex  fori,  so  that  it  operates  upon  transactions  which  have  taken 
place  abroad  if  put  in  suit  in  England  [Moulis  v.  Oioen,  [1907]  1  K.  B.  746, 
C.  A.)  ;  and  see  p.  282,  post. 

(e)  Levy  v.  Warlurton  (1901),  70  L.  J.  (k.  b.)  708. 

(/)  Tatam  v.  Reeve,  [1893]  1  Q,.  B,  44.  It  should,  however,  be  noted  that 
neither  of  the  members  of  the  court  who  decided  the  case  had  any  doubt  but 
that  the  plaintiff  in  fact  knew  that  the  payments  he  was  making  were  for  lost 
bets,  and  so  they  cou.ld  the  more  readily  come  to  the  conclusion  not  only  that  the 
money  was  paid  "  in  respect  of  "  bets,  but  also  that  it  was  so  paid  by  the  agent. 
Wills,  J.,  however,  expressly*  says  that  it  makes  no  difference  whether  the 
agent  knew  or  not  (as  to  which,  however,  see  observations  of  Eletcher 
MoTJLTON,  L.J.,  in  Hyams  v.  Stuart  King,  [1908]  2  K.  B.  696,  0.  A.,  at  p.  715) 
but  that  the  principal  might,  by  representing  that  the  sums  which  he  required 
his  agent  to  pay  were  not  due  in  respect  of  bets,  be  estopped  from  setting  up 
the  Act. 

{g)  0' Sullivan  v.  Thomas,  [1895]  1  Q.  B.  698 ;  Burge  v.  Ashley  and  Smith, 
Ltd.,  [1900]  1  Q.  B.  744,  0.  A.  . 

(h)  Carney  v.  Plimmer,  [1897]  1  Q.  B.  634,  C.  A.  And  see  the  distinction 
between  this  case  and  0' Sullivan  v.  Thomas,  supra,  drawn  by  Eomer,  L.J.,  in 
Burge  v.  Ashley  and  Smith,  T^td.,  supra. 

(-/)  Beeston  v.  Beeston  (1875),  1  Ex.  D.  13  ;  Johnson  v.  Lansley  (1852),  12  0.  B. 
468;  Bridger  v.  Savage  (1885),  15  Q.  B.  D.  363,  0.  A.;  De  Mattes  v.  Benjamin 
(1894),  63  L.  J.  (q.  b.)  248.  It  is  not  an  uncommon  practice  for  a  bookmaker 
to  represent  himself  as  an  agent,  when  he  is  really  taking  the  bets  as  a  principal. 
In  such  cases,  if  sued  as  an  agent  for  the  proceeds  of  bets  alleged  to  have  been 
won,  he  may  be  estopped  from  setting  up  that  he  was  a  principal  and  so 
availing,  himself  of  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109) ;  compare  Moore 
V.  Feachey  (1891),  7  T.  L.  E..  748;  Potter  v.  Codrington  (1892),  9  T.  L.  E.  54, 
and  Grimerd  v.  Wiltshire  (1894),  10  T.  L.  E.  505.    Eeceipt  of  the  proceeds  of  a 
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principal  for  failure  to  carry  out  his  principal's  instructions.    Had      Sect.  4. 
the  bets   been  made  and  won,  the  principal  could   not  have   Agent  and 
recovered  from  the  loser,  and  no  damage  is  provable  (k).  Principal. 

Sect.  5. — Partnership, 

566.  An  agreement  to  enter  into  betting  transactions  upon  a  Betting 
joint  account,  or  a  partnership  in  a  betting  business,  is  clearly  not  partnerships, 
itself  a  wager.  Nor  would  it  appear  to  be  a  contract  by  way  of 
gaming  or  wagering  "  (Q,  and  therefore  the  express  promise  of  each 
of  the  partners,  or  that  which  is  to  be  implied  from  their 
relationship,  to  account  to  the  other  for  the  proceeds  of  the 
business  which  he  may  have  received  is  not  void  (771),  and  the 
liability  of  a  partner  to  account  for  moneys  of  the  partnership  in 
his  hands  is  the  same  as  that  of  any  other  agent.  But  since  a 
partner  cannoj;  sue  his  partner  for,  or  claim  credit  for,  sums 
expended  by  him  in  paying  lost  bets,  the  promise  of  his  partner, 
whether  express  or  implied,  to  repay  him  being  void  (n),  it  seems 
that  no  real  partnership  can  exist  (0). 

Further,  when  payments  have  been  made  by  one  partner  out  of 
partnership  funds  provided  by  the  other,  that  other  cannot  recover 


bet,  however,  is  not  proved  merely  by  evidence  that  the  agent  accepted  a  com- 
mission to  make  a  bet  on  a  particular  event,  and  that  the  event  has  been 
decided  favourably.  The  proceeds  must  be  traced  to  the  agent's  hands  {Pritchard 
V.  Doughton,  Lovych  &  Co.  (1900),  16  T.  L.  E.  377,  0.  A.) ;  but  in  the  absence 
of  any  evidence  to  the  contrary,  delivery  of  a  commission  account  may  establish 
a,  prima  facie  case  {Catigi  v.  M'Oregor  (1907),  51  Sol.  Jo.  266). 

{k)  Cohen  v.  KiUell  (1889),  22  Q.  B.  D.  680.  Since  the  Gaming  Act,  1892 
(00  &  06  Yict.  c.  9),  the  agent's  employment,  unless  he  is  paid  in  advance,  is 
necessarily  gratuitous,  in  which  case  no  action  would  lie  upon  that  ground. 

{I)  There  is,  however,  an  expression  of  judicial  opinion  to  the  contrary  in 
Saffery  v.  Mayer,  [1901]  1  K.  B.  11,  0.  A.,  per  A.  L.  Smith,  M.E.  The  facts 
were  as  follows  :  One  Yautin  and  the  defendant  entered  into  partnership  for  the 
purpose  of  working  the  defendant's  system  of  betting  on  horse  races.  Vautin 
found  the  money  for  the  venture,  not  by  way  of  loan  to  the  defendant,  but  by 
way  of  partnership  capital,  while  the  defendant,  on  his  side,  found  the  skill. 
Bets  were  made,  lost,  and  paid  to  the  winners  by  the  defendant,  and  the  whole 
of  the  money,  which  had  been  found  by  Yautin,  was  thereby  exhausted.  The 
defendant  then  gave  to  Yautin  his  promissory  notes  for  one-half  of  the 
losses.  Yautin' s  trustee  in  bankruptcy  sued  upon  the  notes,  and  the  defendant 
pleaded  that  the  consideration  for  them  was  money  paid  by  him  under  or  in 
respect  of  wagers  and  was  therefore  void.  The  court  held  that  Yautin  had,  in 
effect,  paid  the  winners  by  the  hand  of  the  defendant,  and  that-  as  the  con- 
sideration for  the  notes  was  the  defendant's  promise  to  refund  his  share  of 
those  payments,  the  consideration  was  void.  But  A.  L.  Smith,  M.E.,  rested  his 
judgment  on  the  ground  that,  in  handing  the  money  to  the  defendant,  Yautin 
made  a  payment  in  respect  of  an  agreement  to  bet  upon  a  joint  account,  ivhich. 
agreement  was  itself  by  way  of  wagering,  and  that  such  payment,  being  the 
consideration  for  the  notes,  was  a  void  consideration.  It  is  submitted  that  in 
view  of  the  earlier  authorities,  cited  in  note  (m),  infra,  to  which  his  Lordship's 
attention  was  not  called,  the  reasons  given  by  the  other  members  of  the  court 
are  preferable  ;  compare  Faihney  v.  Reynous  (1767),  4  Burr.  2069  ;  Duvergier  v. 
Fellows  (1830),  10  B.  &  C.  826. 

(m)  Johnson  v.  Lansley  (1852),  12  C.  B.  469  ;  Beestony.  Beeston(1816),  1  Ex.  D, 
13 ;  Be  Mattos  v.  Benjamin  (1894),  63  L.  J.  (q.  b.)  248. 

(^^)  Gaming  Act,  1892  (55  &  56  Yict.  c.  9),  s.  1. 

(0)  See  observations  of  Eletcheb  Moulton,  L.  J.,  in  Hyams  v.  Stuart  King, 
[1908]  2  K.  B.,  696,  C.  A.  ;  but  compare  those  of  Farwell,  L.J.,  ihid.,  at 
p.  725.    As  to  partnership  generally,  see  title  Partnership. 
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Sect.  5.  from  the  one  his  share  of  the  payments,  for  in  that  case  the  pay- 
Partnership,  ments,  though  made  to  the  winners  by  the  hand  of  the  one,  are  in 
effect  payments  by  the  other,  and  he  is  therefore  seeking  to  recover 
payments  made  by  him  in  respect  of  wagers  (p).  So  that  a  partner 
who  has  paid  more  than  his  share  of  losses,  either  directly  by  pay- 
ing the  winners  out  of  his  own  moneys,  or  indirectly  by  putting  a 
fund  at  the  disposal  of  his  partner  for  the  purpose,  cannot  make 
his  co-partner  repay  such  excess. 

Account.  667.  It  therefore  seems  doubtful  whether  an  account  would  be 

ordered  (g),  even  where  the  betting  transaction  was  not  illegal. 
But  where  the  intention  of  the  parties  is  that  the  business  shall  be 
carried  on  illegally  (r),  no  account  will  be  ordered  (s).  The  fact 
that  one  of  the  parties  has  carried  on  the  business  illegally  without 
the  knowledge  of  his  co-partner  would,  of  itself,  afford  no  defence  to 
an  action  for  an  account,  though  questions  might  arise,  upon  taking 
the  account,  as  to  the  allocation  of  sums  in  fact  earned  by  illegal 
practices  (s). 

Sect.  6. — Money  Lent. 

For  gaming.  568.  Money  or  other  valuable  thing  knowingly  lent  for  the 
purpose  of  gaming  (t)  or  of  betting  upon  the  sides  or  hands  of  those 
who  do  or  shall  game  at  any  game,  or  lent  at  the  time  and  place 
of  play  to  anyone  so  gaming  or  betting,  or  who  shall  during  such  play 
so  play  or  bet,  is  not  recoverable  (a).  When  counters  are  used  the 
money  which  they  represent  stands  upon  the  same  footing  (b). 

For  other  ,  569.  On  the  other  hand,  money  lent  for  the  purposes  of  betting 
wagers.         upon  contingencies  other  than  games  (c)  is  recoverable. 

(p)  Saffery  v.  Maijer,  [1901]  1  K  B.  11,  0.  A. 

Iq)  In  one  case  decided  since  the  passing  of  the  Gaming  Act,  1892  (55  &  56 
Yict.  c.  9),  a  partnership  account  of  a  bookmaker's  business  was  ordered  to  be 
taken.  The  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  does  not  seem  to  have  been 
brought  to  the  attention  of  the  court,  which  was  directed  to  another  matter 
{Thwaites  v.  Coulthiuaite,  [1896]  1  Oh.  496).  It  is  possible  that  the  decision 
would  have  been  different  if  the  effect  of  the  legislation  had  been  brought  under 
notice.  See  the  observations  of  A.  L.  Smith,  M.E.,  in  Baffery  v.  Mayer,  supra,  and 
of  Dakling,  J.,  in  Thomas  v.  Dey  (1908),  24  T.  L.  E.  272.  On  the  other  hand,  in 
Hyams  v.  Stuart  King,  [1908]  2  K.  B.  696,  0.  A.,  Farwell,  L.J.,  was  not 
prepared  to  overrule  Thwaites  v.  Coulthiuaite,  supra. 

(r)  As,  for  instance,  the  business  of  a  gaming  or  betting  house. 

(5)  Aubert  v.  Maze  (1801),  2  Bos.  &  P.  371  ;  Be  Scott,  Ex  parte  Bell  (1813),  1 
M.  &  S.  751  ;■  Thiuaites  v.  Coulthwaite,  supra.  In  that  case  the  question  arose  as 
to  the  defendant's  liability  to  account  for  winnings,  alleged  to  have  been  earned 
by  illegal  practices,  but  was  not  decided,  Chitty,  J.,  saying  that  there  seemed 
to  be  no  authority  upon  the  point  ;  compare,  however.  Sharp  v.  Taylor  (1849), 
2  Ph.  801 ;  Aldnhrooh  v.  Hall  (1766),  2  Wils.  309,  Faikney  v.  Eeynous  (1767),  4 
Burr.  2069.  It  is  submitted  that  in  the  circumstances  the  defendant  could  not 
set  up  the  illegality  in  answer  to  a  claim  for  money  had  and  received. 

(t)  The  word  ''gaming"  means  playing  a  game  for  stakes,  even  though  the 
game  be  one  of  skill  {B.  v.  Ashton  (1852),  1  E.  &  B.  286;  Patten  v.  Rhymer 
(I860),  3  E.  &  E.  1  ;  Banford  v.  Taylor  (1869),  20  L.  T.  483  ;  Beio  v.  Harston 
(1878),  3  Q.  B.  D.  454 ;  Dyson  v.  Mason  (1889),  22  Q.  B.  D.  351).  Secus,  if  there 
is  no  stake  {LocJauood  v.  Cooper,  [1903]  _2_K.  B.  428). 

(a)  This  is  brought  about  by  the  conjoint  effect  of  two  statutes  (Gaming  Act, 
1710  (9  Ann.  c.  19),  s.  1,  and  Gaming  Act,  1835  (5  &  6  Will.  4,  c.  41),  as  to 
which,  see  note  (n),  p.  280,  post. 

(h)  St.  Croix  v.  Morris  (1885),  Cab.  &  El.  485. 

(c)  The  words  of  the  Gaming  Act,  1710  (9  Ann.  c.  19),  s.  1,  are  gaming  or 
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Sect.  6. 
Money 
Lent. 

To  pay  bets. 

Money  paid 
at  request. 


So  also  loans  made  to  enable  the  borrower  to  pay  bets,  no 
matter  upon  what  events,  which  he  has  lost,  are  recoverable  (t^), 
unless,  in  the  case  of  gaming  contracts,  the  money  is  lent  at  the 
time  and  place  of  play  to  a  player  (e). 

But  although  these  two  classes  of  loans  are  recoverable,  yet 
when  the  money  is  paid  at  the  request  of  a  party  to  a  wager, 
either  to  the  winner  of  it(/),  or  to  a  stakeholder  as  a  deposit  to 
abide  the  event  (g),  no  action  for  its  repayment  lies  against  the  party 
at  whose  request  it  was  paid  (/^). 

Sect.  7. — Securities. 

570.  All  notes,  bills,  bonds,  judgments  (i),  mortgages  or  other  Securities 
securities  or  conveyances  whatever,  tjie  whole  or  any  part  of  the  ^^^^^ 
consideration  for  which  is  for  money'  or  other  valuable  thing  won  fon^ldfra- 

—   tions. 

playing/'  at  any  game  whatsoever."  These  games  have  been  held  to  be  the 
same  as  those  mentioned  in  stat.  (1664),  16  Car.  2,  c.  1  (now  repealed),  namely, 
cards,  dice,  tables,  tennis,  bowles,  kittles,  shovel-board,  cock-fighting,  horse 
races,  dog  matches,  foot-races,  or  other  pastimes  or  games  whatsoever  [Blaxton 
V.  Pye  (1766),  2  Wils.  309  ■  Applegarth  v.  CoUeij  (1842),  14  M.  &  W.  723 ;  Hay 
V.  Ayling  (1851),  16  Q.  B.  423  ;  Wool/  v.  Hamilton,  [1898]  2  Q.  B.  337,  0.  A.). 
Cricket  is  also  within  the  statute  {Jeffreys  v.  Walter  (1748),  1  Wils.  220  ; 
Hodson  V.  Terrill  (1833),  1  Cr.  &  M.  797)  ;  and  foot-races  {Batty  v.  Marriott 
(1848),  5  C.  B.  818  ;  Lynall  v.  Longhothom  (1756),  2  Wils.  36)  ;  and  dog 
matches  include  coursing  {Daintree  y.  Hutchinson  (1842),  10  M.  &  W.  85). 
On  the  other  hand,  although  horse  racing  is  a  game  within  the  meaning  of 
the  statute,  a  bet  as  to  what  horse  has  won  a  race  already  run  is  not  a  bet 
upon  the  sides  or  hands  of  those  that  do  or  shall  play,  but  upon  ,the  accuracy 
of  the  information  or  opinion  of  the  parties  {Pugh  v.  Jenhins  (1841),  1  Q.  B. 
631) ;  so  also  a  bet  as  to  what  are  the  rules  of  a  game  is  not  a  bet  upon  a  game 
{Pope  V.  St.  Leger  (1693),  1  Lut.  487). 

{d)  Re  Lister,  Ex  parte  Pyke  (1878),  8  Ch.  D.  754,  C.  A.    The  money  in  this 
case  was  paid  to  the  winners  of  the  bets  at  the  request  of  the  loser,  and  was  not 
strictly  lent  to  the  loser,  a  distinction  which  was  not  then,  but  is  now  (in  view> 
of  the  Gaming  Act,  1892  (55  &  56  Vict.  c.  9) ),  of  importance.    It  is  submitted, 
however,  that  the  reasoning  of  the  judgment  covers  money  lent. 

(e)  Gaming  Act,  1710  (9  Ann.  c.  19),  s.  1;  see  note  {n),  p.  280,  ^osi5. 

(/)  Tatam  v.  Reeve,  [1893]  1  Q.  B.  44. 

{g)  Carney  v.  PUmmer,  [1897]  1  Q.  B.  634,  C.  A. 

{h)  Gaming  Act,  1892  (55  &  56  Yict.  c.  9),  s.  1.  In  relation  to  wagers  the 
distinction  between  money  lent  and  money  paid  at  request  appears  to  be  this, 
that  in  the  case  of  a  loan  the  money  is  not  paid  by  the  lender  ' '  under  or  in  respect 
of"  a  wager,  the  lender  being  unconcerned  with  its  application;  whereas  in 
the  case  of  a  payment  by  request  the  money  is  allocated  to  a  particular 
purpose,  and  the  payment  is  "  in  respect  of"  a  wager.  When,  however, 
the  transaction  is  strictly  a  loan,  and  yet  hampered  with  a  stipulation  that 
it  shall  be  applied  in  respect  of  a  wager,  the  transaction  may  perhaps  stand 
upon  a  different  footing  (compare  Hill  v.  Fox  (1859),  4  H.  &  N.  359,  Ex.  Ch.) ; 
at  any  rate,  if  the  nature  of  the  arrangement  between  the  lender  and  borrower 
is  such  that  a  payment  made  by  the  latter  in  pursuance  of  it  would  in  effect  be 
a  payment  made  by  the  lender,  as  in  Saffery  v.  Mayer,  [1901]  1  K.  B.  11,  C.  A. 
And  where  money  is  paid  to  the  winner  of  a  wager  by  a  third  person  in  pur- 
suance of  an  arrangement  between  the  loser  and  the  third  party  entered  into 
before  the  event,  the  money  is  *'  lent "  within  the  meaning  of  the  Gaming  Act, 
1710  (9  Ann.  c.  14),  s.  1  {Parker  v.  Alcoch  (1831),  You.  361) ;  with  the  result 
that  securities  for  repayment  of  it  are  deemed  to  be  given  for  an  illegal  con- 
sideration ;  whereas  securities  for  money  paid  at  request,  in  the  absence  of  such 
an  arrangement,  are  given  for  no  consideration. 

{i)  Judgments  obtained  adversely  are  not  included  {Chapman  v.  Lane  (1841), 
11  Ad.  &  EI.  980,  Ex.  Ch.). 
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by  gaming  or  playing  at  any  game  (k),  or  by  betting  on  the  sides  or 
hands  of  such  as  do  game  (/),  or  for  repaying  any  money  knowingly 
lent  for  such  gaming  or  betting  (m),  or  lent  at  the  time  and  place  of 
such  play  to  any  person  so  gaming  or  betting,  or  who  shall  during 
such  play  so  play  or  bet,  are  to  be  deemed  to  have  been  given  for 
an  illegal  consideration  (w). 


{k)  The  games  here  intended  are  the  same  as  those  enumerated  in  stat. 
(1664),  16  Car.  2,  c.  7  (now  repealed),  namely,  cards,  dice,  tables,  tennis,  bowles, 
kittles,  shovel-board,  cock-fighting,  horse  races,  dog  matches,  foot-races,  or  other 
pastimes  or  games  whatsoever  {Blaxton  v.  Pye  (1766),  2  Wils.  309  ;  Applegarth  v. 
CoUey  (1842),  10  M.  &  W.  723 ;  Hay  v.  Aylitig  (1851),  16  Q.  B.  D.  423  ;  Wool/ 
V.  Hamilton,  [1898]  2  Q.  B.  337,  0.  A. ;  see  note  (c),  pp.  278,  279,  ante).  The 
result  is  that  all  games,  whether  of  skill  or  chance,  are  within  the  section  {Sigel 
V.  Jehh  (1819),  3  Stark.  1;  and  se*e  Buhh  v.  Yelverton  (1870),  L.  E.  9  Eq.  471, 
and  title  Bonds,  Vol.  III.,  p.  86). 

(_/)  Presumably  the  word  "game"  is  here  used  as  including  playing  for  no 
stakes,  as  otherwise  money  lost  by  betting  on  those  playing  simply  for  recreation, 
or  for  a  prize  which  was  not  a  stake,  would  not  be  an  illegal  consideration ;  com- 
pare, however,  the  words  "gaming  or  playing  at  any  game"  which  occur 
earlier  in  the  section ;  and  see  H.  v.  Ashton  (1852),  1  E.  &  B.  286,  where  it  was 
held  that  there  must  be  stakes  to  constitute  gaming,  and  LynaJl  v.  Longhothom 
(1756),  2  Wils.  36. 

(m)  Money  paid  by  a  third  party  to  the  winner  of  a  wager  on  a  game  in 
pursuance  of  an  arrangement  between  the  loser  and  the  third  party  made  before 
the  decision  of  the  event  is  "  lent "  within  the  meaning  of  this  section  [Parker 
V.  Alcock  (1831),  You.  361 ;  and  compare  note  (h),  p.  279,  ante). 

{n)  Gaming  Act,  1710  (9  Ann.  c.  19),  s.  1  ;  Gaming  Act,  1835  (5  &  6  Will.  4, 
c.  41).  The  Gaming  Act,  1710  (9  Ann.  c.  19),  s.  1,  so  far  as  is  material,  is  as 
follows : — "All  notes,  bills,  bonds,  judgments,  mortgages  or  other  securities  .  .  . 
entered  into,  or  executed  by  any  person  when  the  whole  or  any  part  of  the 
consideration  of  such  securities  shall  be  for  any  money  or  other  valuable  thing 
whatsoever  won  by  gaming  or  playing  at  any  game  whatsoever,  or  betting  on 
the  sides  or  hands  of  them  that  do  or  shall  play  at  any  of  the  said  games,  or  for 
repaying  any  money  knowingly  lent  for  the  purpose  of  gaming  or  betting  as 
aforesaid,  or  lent  or  advanced  at  the  time  and  place  of  such  play  to  any  person 
or  persons  so  gaming  or  betting  as  aforesaid,  or  that  shall  during  such  play  so 
play  or  bet,  shall  be  void  to  all  intents  and  purposes." 

It  will  be  observed  that  this  enactment  avoids  the  securities  mentioned, 
without  expressly  avoiding  the  consideration  for  them,  and  there  were  con- 
flicting decisions,  which  it  is  now  immaterial  to  consider,  but  which  are  referred 
to  in  Moulis  v.  Owen,  [1907]  1  K.  B.  746,  0.  A.,  upon  the  question  whether  the 
actual  bets  or  loans  mentioned  in  the  section  were  also  thereby  made  void 
transactions.  These  doubts  were  set  at  rest  by  the  passing  of  the  Gaming  Act, 
1835  (5  &  6  Will.  4,  c.  41),  by  which  all  securities  made  void  by  the  statute  of 
Anne  were  to  be  deemed  to  be  given  for  an  illegal  consideration,  and  it  was  laid 
down  in  Applegarth  y.  Golley  (1842),  10  M.  &  W.  723,  that  it  was  then  impossible 
to  impute  to  the  legislature  an  intention  so  absurd  as  that  the  consideration 
should  be  good  until  some  security  was  given,  and  then  that  by  the  giving  of 
that  security  the  consideration  should  become  bad.  It  is  not,  therefore,  strictly 
speaking,  the  Gaming  Act,  1835  (5  &  6  Will.  4,  c.  41),  which  makes  the 
transactions  bad,  but  that  statute  supplies  the  grounds  for  an  inference  that  the 
statute  of  Anne  was  intended  to  have  that  effect.  If  the  Gaming  Act,  1835 
(5  &  6  Will.  4,  c.  41),  had  any  operation  upon  the  transactions  themselves,  its 
effect  would  be  to  make  them  illegal,  so  that  all  gaming  contracts  and  bets 
upon  games  would  be  illegal  and  not  void  only.  This  construction  was  con- 
tended for  in  Re  Lister,  Ex  parte  Pyke  (1878),  8  Ch.  D.  754,  C.  A.,  but  the  point 
was  not  decided.  It  seems  clear,  however,  at  any  rate  having  regard  to  the 
words  of  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  14,  that  gaming  contracts 
are  to  be  considered  void  only;  compare  Read  v.  Ariderson  (1884),  13  Q.  B.  D. 
779,  C.  A.,  where  the  agent  would  not  have  been  entitled  to  an  indemnity  had 
tJie  contract  been  illegal,  and  Thwaites  v.  CouUhiuaite,  11896]  1  Ch.  496,  where  it 
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571.  Securities  given  for  other  considerations  connected  with     Sect.  7. 
betting  transactions  depend  for  their  effect  upon  the  validity  of  the  Securities, 
consideration  (o) .    Thus,  securities  for  money  lost  by  bets  which  are  Those  given 
not  upon  games  are  given  for  no  consideration,  the  bet  being  null  for  other  con- 
and  void,  but  not  illegal  {p),  while  those  for  money  lent  for  making  siderations. 
such  bets  are  perfectly  good  {q),  though  the  consideration  would  be 

deemed  to  be  illegal  had  the  bets  been  upon  sports  or  pastimes  (r). 
So  also,  although  money  paid  at  the  loser's  request  is  not  deemed 
to  be  an  illegal  consideration  (s),  unless  paid  in  pursuance  of  an 
arrangement  made  before  the  determination  of  the  event,  the  event 
in  question  being  the  result  of  a  sport  or  game(i),  it  is  no 
consideration,  whatever  the  event  upon  which  the  bet  was 
made(t*). 

572.  The  distinction  between  the  consideration  being  void  and  Effect 
being  illegal  is  not  material  between  the  immediate  parties  to  the  ^^^^^^ 
security,  for  in  neither  case  can  it  be  recovered  upon.    But  when  parties, 
the  security  is  a  negotiable  instrument,  a  transferee  may  success- 
fully sue  upon  it,  upon  proof  that  he  is  a  holder  in  due  course  {a). 
Where,  however,  payment  of  a  security  such  as  is  deemed  to  be 
given  for  an  illegal  consideration  has  been  made  in  all  or  in  part  to 

any  indorsee,  holder,  .or  assignee,  the  money  so  paid  is  deemed  to 
have  been  paid  for  and  on  account  of  the  person  to  whom  such 
security  was  originally  given,  and  is  deemed  to  be  a  debt  due  and 
owing  from  such  last-mentioned  person  to  the  person  who  has  paid 
the  money,  and  is  recoverable  accordingly  (b). 


"would  have  been  unnecessary  to  rely  upon  the  Betting  Act,  1853  (16  &  17  Yict. 
0.  119). 

(o)  There  is  no  statutory  enactment  directly  affecting  securities  given  for  con- 
siderations other  than  those  mentioned  in  the  Gaming  Act,  1710  (9  Ann.  c.  19),  but 
the  transactions  themselves  are  in  some  cases  made  void,  e.g.,  by  the  Gaming  Act, 
1845  (8  &  9  Yict.  c.  109),  s.  18,  or  the  Gaming  Act,  1892  (55  &  56  Yict.  c.  9),  see 
pp.  271,  276,  ante  ;  and,  in  other  cases,  illegal,  e.g.,  lotteries,  see  p.  301,  post. 

(p)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  18  ;  Lilley  v.  Rankin  (1886),  56 
L.  J.  (Q.  B.)  248. 

(q)  Gaming  Act,  1710  (9  Ann.  c.  19),  applies  only  to  sports  and  pastimes. 
No  other  statute  affects  money  lent  for  betting ;  see  p.  279,  ante. 
(r)  See  note  (n),  p.  280,  ante. 

(s)  Re  Lister,  Ex  parte  Pyke  (1878),  8  Ch.  D.  754,  0.  A.;  Alcinbrooh  v.  Hall 
(1766),  2  Wils.  309  ;  and  see  note  {h),  p.  279,  ante, 
(t)  Parher  v.  Alcock  (1831),  You.  361. 
[u)  Gaming  Act,  1892  (55  &  56  Yict.  c.  9). 

[a]  Bills  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  ss.  29,  30.  In  the  case 
of  bills,  cheques  etc.  given  for  money  won  at  gaming  etc.  at  games"  within 
the  Gaming  Act,  1710  (9  Ann.  c.  19),  a  holder  for  value  with  notice  cannot 
recover  [Hay  v.  Ayling  (1851),  16  Q.  B.  423;  WooI/y.  Hamilton,  [1898]  2  Q.  B. 
337,  C.  A.).  But  in  the  case  of  bills,  cheques  etc.  in  respect  of  contracts  within 
the  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  only,  a  holder  for  value  even  with 
notice  can  recover  [Lilley  v.  Rankin,  Rankin  v.  Lilley  and  Baird  (1886),  56  L.  J, 
(q.  B.)  248  ;  Fitch  v.  Jones  (1855),  5  E.  &  B.  238 ;  and  see  Goodson  v.  Raker 

(1908)  ,  98  L.  T.  415  ;  Browne  v.  Bailey  (1908),  24  T.  L.  E.  644  ;  Barkworth  v.  Oant 

(1909)  ,  26  T.  L.  E.  165,  C.  A. ;  and  title  Bills  of  Exchange,.  Peomissoey 
Notes,  and  Negotiable  Instruments,  Yol.  II..  p.  501. 

{b)  Gaming  Act,  1835  (5  &  6  Will.  4,  c.  41),  s.  2;  Gilpin  v.  Clutterbuch 
(1849),  13  L.  T.  (o.  s.)  71,  159.  In  Crawley  v.  White  (1898),  78  L.  T.  167,  an 
acceptor  who  had  paid,  sued  the  drawer  of  a  bill  to  recover  the  sum  paid  under 
this  section,  and  failed  to  recover.    The  report  is,  however,  of  little  value 
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Sect.  8. 

Trans- 
actions 
taking  place 
Abroad. 

No  action 
lies  to  recover 
winnings  or 
for  services 
rendered. 

Loans. 


Securities. 


Sect.  8. — Transactions  taking  place  Abroad. 

573.  The  winner  of  a  wager  which  was  made  abroad,  even 
though  he  could  recover  upon  it  in  the  country  where  it  was  made, 
cannot  do  so  in  this  country,  either  from  the  loser  or  from  a  stake- 
holder (c).  Nor  can  one  whose  cause  of  action  arises  abroad,  though 
it  be  good  there,  recover  in  this  country  money  he  has  paid  for 
himself  or  another,  under  or  in  respect  of  a  wager,  nor  any 
commission,  fee  or  reward,  for  services  in  connection  with  any 
wager  ((i). 

574.  Loans  made  abroad  for  the  purpose  of  gaming  or  betting 
upon  games  taking  place  abroad,  and  there  lawful,  seem  to  be  recover- 
able in  the  English  courts  {e). 

575.  Since  any  bet,  wherever  made,  is  unenforceable  in  this 
country,  it  follows  that  a  security  given  for  its  performance  is  given 
without  consideration,  and  cannot  be  put  in  suit  in  this  country 
between  the  immediate  parties  (/)  ;  and  this  is  also  the  case  when 
the  consideration  for  the  security  is  a  payment  made  in  respect  of,  or 
the  promise  of  a  commission  for  services  connected  with,  a  wager  {g). 

But  when  the  question  is  whether  the  consideration  is  to  be 
deemed  to  be  illegal,  it  is  necessary  to  ascertain  how  the  English 
statutes  in  that  behalf  Qi)  are  to  be  applied.  If  the  intention  of  the 
parties  appears,  from  the  facts  of  the  case,  to  be  that  the  English 
law  shall  apply,  the  consideration  will  be  deemed  to  be  illegal  {i)  ; 
and  in  such  a  case  the  plaintiff  cannot  better  his  position  by 
suing  upon  the  consideration  (A;) .    But  in  the  absence  of  evidence 

because  it  does  not  appear  wbetlier  the  consideration  was  a  gaming,  as  distin- 
guished from  a  wagering,  contract.  But  see  the  Gaming  Act,  1892  (55  &  56 
Viet.  c.  9),  s.  1. 

(cj  Gam'ing  Act,  1845  (8  &  9  Yict.  c.  109),  s.  18. 

\d)  Gaming  Act,  1892  (55  &  56  Yict.  c.  9),  s.  1.  The  Gaming  Acts  of  1845 
and  1892  are  both  part  of  the  lex  fori  going  ad  litis  ordinationem  {Moulis  v. 
Oiuen,  [190Y]  1  K.  B.  746,  C.  A.),  and  are  therefore  to  be  applied  in  any  suit 
brought  in  this  country  upon  any  of  the  transactions  aimed  at  by  them. 

(e)  The  question  depends  upon  whether  the  Gaming  Act,  1710  (9  Ann.  c.  19), 
a-pplies  to  transactions  taking  place  abroad.  The  balance  of  authority  is  in 
favour  of  the  view  that  it  does  not,  and  that  such  loans  are  consequently 
recoverable  ;  see  note  [I),  p.  283,  jpost. 

(/)  The  plaintiff  would  not  better  his  position  by  exchanging  an  English 
security,  e.g.,  promissory  notes,  for  foreign  bills  or  foreign  stamps  {Wynne  y. 
Callander  (1826),  1  Euss.  293). 

((/)  Moulis  V.  Oiven,  supra. 

(h)  Gaming  Act,  1710  (9  Ann.  c.  19),  and  Gaming  Act,  1835  (5  &  6  Will.  4, 
c.  41).  These  statutes  apply  only  to  bets  upon  sports  or  pastimes,  and  there- 
fore, if  the  bets  are  upon  any  other  contingency,  this  question  cannot  arise. 

{i)  Bobinson  v.  Bland  (1760),  1  Wm.  Bl.  234,  256  ;  Moulis  v.  Owen,  supra,  where 
the  instruments  sued  upon  were  payable  in  England,  and  the  courts  drew  the 
inference  that  the  parties  intended  the  English  law  to  apply.  See  also  Browne  v. 
Bailey  (1908),  24  T.  L.  E.  644,  which  is  to  be  supported  on  the  same  ground. 

(k)  Because  the  Gaming  Act,  1710  (9  Ann.  c.  19),  which,  ex  hypothesi,  the 
parties  have  made  applicable,  avoids  the  consideration  as  well  as  the  security 
{M'Kinnell  v.  Bobinson  (1838),  3  M.  &  W.  434 ;  Apphgartli  v.  Colley  (1842),  10 
M.  &  W.  723  ;  and  see  note  (a),  p.  278,  and  note  (n),  p.  280,  ante ;  Moulis  v. 
Owen,  supra,  per  Cozens-Hardy,  L.J.,  at  p.  756,  where  it  is  pointed  out  that, 
assuming  the  Gaming  Act,  1710  (9  Ann.  c.  19),  and  the  Gaming  Act,  1835 
(5  &  6  Will.  4,  c.  41),  to  be  of  local  application  only,  the  strange  result  follows 
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of  such  an  intention,  it  seems  that  the  English  law  would  not  be  Sect.  8. 
appHed(Z).  Trans- 

.  actions 
Sect.  9. — Time  or  Difference  Bargains.  taking  plac( 

576.  Agreements  between  those  who  are  only  ostensibly  buyers  Abroad, 
and  sellers  of  stocks  and  shares  to  pay  or  receive  the  differences  Contracts  for 
between  their  prices  on  one  day  and  their  prices  on  another  day  are  "  di^erences.' 
contracts  by  way  of  gaming  and  wagering,  and  the  differences 

cannot  be  recovered  even  when  there  has  been  a  subsequent 
agreement  by  the  loser  to  apply  the  amount  in  a  honci  fide  purchase 
of  stock ;  nor,  in  such  a  case,  has  the  winner  a  right  to  recover 
damages  for  the  loser's  failure  to  purchase  {n). 

577.  But  since  in  transactions  in  stocks  and  shares  the  true  No  wager 
nature  of  the  bargain  is  sometimes  involved  in  some  obscurity,  the  ^ecween 
relations  in  which  the  parties  stand  towards  one  another  must  be  aS? agTiit.. 
ascertained.    If  one  who  is  desirous  of  "speculating"  employs  a 

broker  on  the  Stock  Exchange  to  buy  or  sell  for  him,  their  relation 
is  that  of  principal  and  agent.  The  broker  charges  a  commission 
for  his  services,  and  a  rise  or  fall  in  the  price  of  the  stocks  pur- 
chased or  sold  does  not  affect  him.  If  such  be  the  true  relation 
between  the  parties,  there  is  nothing  at  stake  between  them,  and 
there  is  no  wager  (o).  And  although  the  broiler  be  employed  to 
make  wagers  and  does  so,  while  this  will  not  make  the  transaction 
between  him  and  his  client  a  wager,  yet  the  broker  will  not  be 

that  a  parol  contract  made  abroad  may  be  valid  if  there  is  no  security  for  the 
loan,  although  if  there  is  a  security  by  way  of  negotiable  instrument  payable  in 
England  both  the  debt  and  the  security  are  bad). 

[1)  The  authorities  in  favour  of  the  view  that  the  Gaming  Act,  1710  (9  Ann. 
c.  19),  and  the  Gaming  Act,  1835  (5  &  6  Will.  4,  c.  41),  apply  only  to  transactions 
taking  place  in  England  are  QuarrievY.  Colston  (1842),  1  Ph.  147  ;  Kiiig  v.  Kemp 
(1863),  8  L.  T.  255 ;  the  dissentient  judgment  of  Eletcher  Moulton,  L. J., 
in  Moulis  v.  Oiuen,  [1907]  1  K.  B.  746,  C.  A.  (in  which  case  the  other  members 
of  the  coart  did  not  decide  this  point),  and  Saxhy  v.  Fulton,  [1909]  2  K.  B.  208, 
0.  A.  In  Boh'nsoriY.  Bland  (1760),  1  Wm.  Bl.  234,  256,  which  was  an  action  upon 
a  negotiable  instrument  payable  in  England,  and  upon  the  consideration  for  it, 
which  was  partly  money  lent  for  gaming,  it  was  held  that  while  the  instrument 
being  English  was  void  as  a  writing,  the  plaintiff  could  recover  the  consideration. 
As,  however,  it  had  not  then  (1760)  been  decided  that  the  statute  under  which  the 
instrument  was  held  void  (Gaming  Act,  1710  (9  Ann.  e.  19) )  avoided  also  the 
consideration,  the  decision  does  not  elucidate  this  point.  •  On  the  other  hand,  in 
Moulis  V.  Oiven,  supra,  Cczens-Hardy,  L.J.,  at  p.  756,  suggests  a  doubt  whether 
the  decision  in  Quarrier  v.  Colston,  supra,  would  now  be  followed  in  view  of  the 
principle  affirmed  in  Kaufman  v.  Gerson,  [1904]  1  K.  B.  591,  0.  A.,  and  Rousillon 
V.  Rousillon  (1880),  14  Ch.  D.  351,  that  contracts  will  not  be  enforced  in  this 
country  which  conflict  with  what  are  deemed  in  England  to  be  the  essential 
nioral  and  public  interests.  The  decision  in  Quarrier  v.  Colston,  supra,  was 
expressly  followed  by  Bray,  J.,  in  Saxhy  v.  Fulton,  supra,  in  which  case,  how- 
ever, it  was  not  found  as  a  fact  that  the  money  was  lent  for  the  purposes  of 
gaming,  so  that  opinion  expressed  upon  this  question  was  not  necessary  to  the 
decision. 

(m)  Grizewood  v.  Blane  (1851),  11  C.  B.  526;  Barry  v.  CrosJcey  (1861),  2 
John.  &  H.  1 ;  and  see  pp.  267,  268,  ante;  see  also  Cooper  v.  Neil,  [1878]  W.  N. 
128,  C.  A.,  and  title  Stock  Exchange. 
.     {n)  Be  Cronmire,  Fx  parte  Waud,  [1898]  2  Q.  B.  383,  0.  A. 

(o)  Thacker  v.  Hardy  (1878),  4  Q.  B.  D.  685,  0.  A.  ;  Forget  v.  Ostigny,  [1895] 
A.  C.  318,  P.  C.  ;  Carlill  v.  Carbolic  Smoke  Ball  Co.,  [1892]  2  Q.  B.  484; 
affirmed,  [1893]  1  Q.  B.  256,  0.  A. 
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Sect.  9.     able  to  recover  from  his  client  losses  he  may  have  paid,  or  com- 
Time  or     mission  for  his  services  (^).    As  long,  therefore,  as  the  relation 
Difference    between  the  parties  is  really  only  that  of  broker  and  client,  the 
Bargains,    contract  between  them  cannot  be  a  wager,  even  although  the  broker 
may  know  that  the  client  does  not  expect  to  be  called  upon  to  Settle 
the  transaction  except  by  the  payment  of  differences  (q). 

stipulation        578.  It  is  only  when  persons  stand  in  the  relation  of  principals 
between        upon  the  contract  impugned  that  there  can  be  a  wager  between 
settlement  by  ^^lem.    The  broker  is,  by  the  custom  of  the  Stock  Exchange,  a 
payment  of     principal  on  the  contract  with  the  jobber,  and  may,  while  ostensibly 
differences.     the  agent  of  his  client,  be  buying  or  selling  to  his  client  (r)  as 
principal ;  so  also  the  jobber  is  a  principal  on  the  contract  with  the 
client  made  through  the  broker.    In  any  one  of  these  cases  the 
principals  may  expect  that  the  stock  will  not  be  taken  up,  but  that 
the  account  will  be  settled  by  the  payment  of  differences.  But 
unless  that  expectation  forms  a  stipulation  in  the  contract  between 
them,  there  is  no  wager  (s). 

On  the  other  hand,  if  there  be  such  a  stipulation  either  upon  the 
face  of  the  contract  or  to  be  inferred  from  it,  it  is  immaterial  that 
one  party  or  the  other  by  the  express  terms  of  it,  or  by  exercising 
an  option,  can  require  delivery  of  the  stock  (t). 

Disregard  of  these' principles  has  led  to  transactions  called  time 
or  difference  bargains  being  considered  wagers,  because  they  result 
only  in  the  payment  of  differences,  and  not  in  the  actual  delivery  of 
stock.  These  bargains  are,  in  fact,  the  result  of  two  perfectly 
distinct  and  perfectly  legal  transactions,  namely,  first,  a  bargain  to 
buy  or  sell,  and,  secondly,  a  subsequent  bargain  that  the  first  shall 
not  be  carried  out,  and  it  is  only  when  the  first  is  entered  into  upon 
the  understanding  that  it  is  not  to  be  carried  out  that  an  unenforce- 
.  able  bargain  results  (a).  • 


Part  II. — Games,  Gaming,  and  Gaming- 
houses. 

Sect.  1. — Games  and  Gaming, 

Unlawful  579.  At  common  law  all  games,  except  perhaps  cock-fighting  (6), 

games.  are  lawful,  and  now,  though  certain  games  are  by  statute  unlawful, 

{p)  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  s.  1. 

Iq)  Thacker  v.  Hardy  (1878),  4  Q.  B.  D.  685,  C.  A. ;  Forget  v.  Ostigny,  [1895] 
A.  C.  318,  P.  0.  ;  Re  Rogers,  Ex  'parte  Rogers  (1880),  15  Ch.  D.  207,  0.  A. 
(r)  Compare  Re  Rogers,  Ex  parte  Rogers,  supra. 

(s)  Grizewood  v.  JBIane  (1851),  11  0.  B.  526;  ThacJcer  v.  Hardy,  supra;  Forget 
V.  Ostigny,  supra;  Philip  v.  Bennett  &  Co.  (1901),  18  T.  L.  E.  129.  As  between 
broker  and  client,  where  the  broker  has  by  the  custom  of  the  Stock  Exchange  to 
become  personally  liable  to  the  jobber  to  take  or  deliver  the  stock,  the 
probabilities  against  his  making  a  wagering  contract  with  his  client  are  strong. 

{t)  Universal  Stock  Exchange  v.  Strachan,  [1896]  A.  C.  166 ;  Re  Gieve,  [1899] 
1  Q.  B.  794,  C.  A. 

{(()  Thacker  v.  Hardy,  supra,  per  Lindley,  J.,  at  p.  689. 

\b)  See  p.  285,  post. 
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all  games  of  mere  skill,  as  distinguished  from  those  of  chance,      Sect.  i. 
or  those  of  chance  and  skill  combined  (c),  are  lawful,  unless  they  Games  and 
are  carried  on  in  a  common  gaming-house  {d).    The  games  which  Gaming, 
are  illegal  by  statute  are  lotteries  (e),  ace  of  hearts,  pharaoh,  basset, 
hazard  (/),  passage,  and  all  games  invented  or  to  be  invented  with 
dice  or  other  device  of  a  like  nature  (backgammon  and  other 
games  then  (g)  played  with  backgammon  tables  excepted),  and 
roulet  (h). 

580.  Cock-fighting  seems  to  have  been  an  unlawful  game  at  Cock-fighting, 
common  law  {i).    If  so,  it  would  be  unlawful  irrespective  of  the 
place  where  it  is  carried  on.    Keeping  any  place  for  fighting  or  Baiting 
baiting  lions,  bears,  badgers,  cocks,  bulls,  dogs,  or  other  animals  is  animals, 
prohibited  within  the  metropolitan  police  area,  and  persons  found 
upon  the  premises  without  lawful  excuse  are  liable  to  be  arrested 
and  fined  {k).    Substantially  the  same  provisions  are  made  of 
general  application  by  a  later  statute  (l),  which  also  imposes  a 
penalty  on  persons  who  encourage,  aid,  or  assist  in  the  fighting  or 


{c)  E.g.,  baccarat  (Jenks  v.  Turpin  (1884),  13  Q.  B.  D.  505) ;  chemin-de-fer 
{Fantlough  v.  WJiitmore  (1895),  64  L.  J.  (CH.)  386). 

(d)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  preamble,  and  s.  1  ;  Jenks  v.  Turpi'n, 
supra.  Prizes  for  lawful  games  are  by  the  Gaming  Act,  1845  (8  &  9  Yict.  c.  109), 
s.  18,  excepted  from  its  operation,  and  it  seems  that  games  which  are  otherwise 
lawful,  in  the  sense  that  the  players  do  not  incur  penalties  by  playing  th.em,  are 
unlawful  within  the  meaning  of  that  section,  if  they  are  carried  on  in  a  common 
gaming-house.  Stat.  (1541-2)  33  Hen.  8,  c.  9,  s.  8,  entitled  a  Bill  for  the  Main- 
taining.Artillery  and  Debarring  of  Unlawful  Games,  while  not  expressly  declaring 
any  game  unlawful,  imposes  penalties  on  those  who  keep  for  gain  any  common 
house  or  place  of,  and  upon  those  who  there  play  at,  bowling,  tennis,  and  certain 
other  games  of  mere  skill,  together  with  "dicing,  tables,  carding  ...  or  any 
unlawful  new  game  then  invented  or  thereafter  to  be  invented."  The  Gaming 
Act,  1845  (8  &  9  Yict.  c.  109),  s.  1,  repeals  so  much  of  this  Act  as  declares 
games  of  mere  skill  to  be  unlawful,  but  preserves  the  penalties  on  those  who 
keep,  or  game  in,  common  gaming-houses.  The  inference  seems  to  be  that  the 
legislature,  in  taking  games  of  mere  skill  out  of  the  category  of  unlawful 
games,  intended  all  others  to  fall  within  it,  or  at  any  rate  assumed  that  they 
did.    See  Jenks  v.  Turpin,  supra,  at  p.  521. 

(e)  Stat.  (1698)  10  Will.  3,  c.  23,  s.  1 ;  Gaming  Act,  1738  (12  Geo.  2,  c.  28), 
preamble  and  s.  2;  Gaming  Act,  1739  (13  Geo.  2,  c.  19),  s.  9;  and  see  p.  301, 
post. 

(/)  Gaming  Act,  1738  (12  Geo.  2,  c.  28),  ss.  2,  3. 

Ig)  That  is,  at  the  time  of  the  passing  of  the  Gaming  Act,  1739  (13  Geo.  2, 
e.  19),  s.  9. 

[h)  Gaming  Act,  1744  (18  Geo.  2,  c.  34),  s.  2. 

[i)  Bac.  Abr.,  tit.  Gaming  (A).  The  note  is  an  information  against  a  person 
for  using  the  game  of  cock-fighting  may  be  at  common  law,"  and  cites  R.  v. 
Howel  (1675),  3  Keb.  465,  510*.  On  reference  to  these  citations  the  indictment, 
however,  seems  to  have  been  for  keeping  a  cock-pit.  The  court  took  their 
measures  by  stat.  (1541-2)  33  Hen.  8,  c.  9,"  and  fined  the  defendant  accordingly. 

{k\  Metropolitan  Police  Act,  1839  (2  &  3  Yict.  c.  47),  s.  47.  On  summary 
conviction  the  keeper  of  a  cock-pit  is  liable  to  a  fine  not  exceeding  £5,  or 
one  month's  imprisonment,  and  those  found  therein  to  a  fine  of  55.  Keeping  a 
cock-pit  is  also  punishable  at  common  law  (see  note  [i),  supra),  and  conviction 
under  this  Act  does  not  exempt  the  keeper  from  being  so  punished. 

(0  Cruelty  to  Animals  Act,  1849  (12  &  13  Yict.  c.  92),  s.  3.  On  summary 
conviction  the  "keeper"  is  liable  to  a  fine  not  exceeding  £5  for  every  day  on 
which  the  place  is  kept.  For  distribution  of  penalties,  see  iUd.,  s.  21.  The 
complaint  must  be  made  within  one  month  (Hid.,  s.  14).  See  also  title  Animals, 
Yol.  L,  p.  412. 
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Sect.  1.     baiting  (m).    It  could  scarcely  be  contended,  in  the  face  at  any  rate 
Games  and  of  the  later  statute,  that  the  practices  specified  were  not  unlawful 
Gaming,    in  themselves. 


Lawful 
games. 


581.  Games  which  do  not  fall  within  the  above-mentioned 
exceptions  are  lawful,  and  among  them  the  following  games  have 
been  expressly  declared  to  be  so: — Horse  racing  (n),  steeple- 
chasing  (o),  foot  racing  (2^),  billiards  (a),  backgammon  (Z;),  games 
played  with  backgammon  tables  (b),  and  dominoes  (c). 

Horse  racing.  582.  Horse  racing,  although  a  lawful  game  (d),  is  subject  to 
restrictions  in  the  case  of  races  within  ten  miles  of  London  (e).  The 
expression  "  horse  race  "  covers  any  race  in  which  a  horse  runs 
either  against  another  horse  or  against  time  for  a  prize  or  a  wager 
and  at  which  more  than  twenty  persons  are  present  (/).  Any  horse 

(m)  The  penalty  is  not  exceeding  £5  for  each  offence  (Cruelty  to  Animals 
Act,  1849  (12  &  13  Yict.  c.  92),  s,  3).  The  offence  consists  in  aiding  or  assisting 
in  the  fighting  at  a  place  kept  or  used  for  the  purpose.  An  isolated  instance 
of  such  use  is  not  sufficient  evidence  of  the  place  in  question  being  kept  or  used 
for  the  purpose  within  the  meaning  of  the  section,  and  those  who  assist  in  the 
fighting  on  the  occasion  do  not  commit  the  offence  {Clark  v.  Hague  (1859),  2 
E.  &  E.  281 ;  Morleij  y.  Greenhalgh  (1863),  3  B.  &  S.  374). 

{n)  Evans  v.  Pratt  (1842),  3  Man.  &  G.  759  j  and  see  note  (d),  infra. 

(o)  lUd. 

Ip)  BaUy  v.  Marriott  (1848),  5  C.  B.  818. 

(a)  Parsons  v.  Alexander  (1855),  5  E.  &  B.  263 ;  and  see  title  Theatres  and 
Other  Places  of  Entertainment. 

(&)  The  Gaming  Act,  1739  (13  Geo.  2,  c.  19),  s.  9,  making  certain  games 
illegal,  excepts  from  its  operation  "  backgammon  and  other  games  now  played 
with  backgammon  tables." 

(c)  R.  V.  AsMon  (1852),  1  E.  &  B.  286.  _ 

(d)  As  the  emancipation  of  horse  racing  was  brought  about  by  a  tortuous 
course  of  legislation,  and  not  by  any  single  or  direct  enactment,  it  may  be  useful 
to  point  out  the  steps  by  which  it  came  about.  The  stat.  (1664)  16  Car.  2,  c.  7, 
prohibited  the  loss  of  more  than  £100  on  credit  by  playing  at,  among  other 
games,  horse  racing.  The  Gaming  Act,  1710  (9  Ann.  c.  19),  imposed  a  penalty 
on  persons  who  won  more  than  £10  at  a  time  by  playing  at  games  which  were 
held  to  include  horse  racing  {Applegarth  v.  Colley  (1842),  10  M.  &  W.  723  ;  and 
see  Goodburn  v.  Marley  (1741),  2  Stra.  1159).  The  result  was,  inferentially,  to 
make  horse  races  for  stakes  greater  than  £10  illegal,  and  consequently  numbers 
of  races  took  place  for  small  stakes,  which  tended,  according  to  the  preamble 
to  the  Gaming  Act,  1739  (13  Geo.  2,  c.  19),  to  impoverish  the  breed  of 
horses.  As  a  remedy  the  Gaming  Act,  1739  (13  Geo.  2,  c.  19),  prohibited 
races  for  a  less  stake  than  £50,  thus,  inferentially  again,  legalising  those  for 
that  or  a  greater  stake.  This  Act  also  contained  provisions  as  to  the 
weights  which  horses  were  to  carry.  The  provisions  as  to  the  weights  were 
repealed  by  the  Gaming  Act,  1744  (18  Geo.  2,  c.  34),  which  went  on  to  enact 
that  races,  at  any  weights,  for  more  than  £50.  should  be  lawful  as  though 
the  Gaming  Act,  1710  (9  Ann.  c.  19),  had  not  been  passed.  Then  was  passed 
stat.  (1840)  3  &  4  Vict.  c.  5,  which  repealed  the  Gaming  Act,  1739  (13  Geo.  2, 
c.  19),  ss.  1 — 8.  This  raised  the  question  whether  the  net  result  of  this 
legislation,  in  view  of  the  repeal  of  the  provisions  which  had  inferentially 
legalised  races  for  more  than  £50,  was  to  revive  the  old  illegality  created  by  the 
statute  of  Anne  or  to  remove  all  restrictions,  and  in  Evans  v.  Pratt  (1842),  3 
Man.  &  G.  759,  it  was  held  that  at  any  rate  the  ex23ress  provision  of  the  Gaming 
Act,  1744  (18  Geo.  2,  c.  34),  authorising  races  for  more  than  £50,  was  left 
unaffected.  Finally,  the  provisions  of  the  Gaming  Act,  1710  (9  Ann.  c.  19),, 
above  referred  to,  were  repealed  by  the  Gaming  Act,  1845  (8  &  9  Yict.  c.  109). 

(e)  Eacecourses  Licensing  Act,  1879  (42  &  43  Yict.  c.  18). 
(/)  lUd.,  s.  1. 
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race  at  any  place  within  a  radius  of  ten  miles  of  Charing  Cross,     Sect.  i. 

unless  in  a  place  licensed  for  the  purpose,  is  prohibited  (^).    But  Games  and 

the  owner,  lessee,  or  occupier  of  any  open  or  enclosed  place  can  Gaming. 

apply  to  the  justices  for  a  licence  (h).    A  penalty  is  imposed  on  any 

person  who  shall  take  part  in  any  horse  race  in  any  unlicensed 

place  (i),  and  it  is  a  misdemeanour  to  be  the  owner,  or  lessee,  or  in 

possession  or  occupation  of  any  unlicensed  place  upon  which  a 

horse  race  is  held(A;).    Persons  injured  or  inconvenienced  by  a 

race  which  contravenes  the  Act  are  given  the  common  law  remedies 

as  for  a  nuisance  against  those  taking  part  in  the  race  and  the 

owners,  lessees,  and  occupiers  of  the  place  where  it  is  held  (l). 

583.  Gaming,  which  is  playing  a  game,  whether  of  skill  or  Gaming, 
chance,  for  stakes  (m),  is  not  in  itself  an  offence,  and  at  common 

law  playing  in  a  common  gaming-house  does  not  seem  to  have 
been  an  offence  (n).  But  gaming  at  any  unlawful  games  is  unlawful 
gaming  (o),  and  those  who  do  so  are  liable  to  penalties  (p),  while 
those  who  play  or  game  at  any  games  in  a  common  gaming-house 
are  also  liable  to  penalties  (q). 

Sect.  2. — Gaming-houses. 
Sub-Sect.  1. — What  constitutes  a  Common  Gaming -liouse. 

584.  A  common  gaming-house  is  one  in  which  a  large  number  Definition, 
of  persons  are  invited  habitually  to  congregate  for  the  purpose  of 
gaming  {r). 

It  is  not  necessary  that  the  house  should  be  open  to  the  public 


ig)  Eacecourses  Licensing  Act,  1879  (42  &  43  Yict.  c.  18),  s.  2. 

[h)  Hid.,  s.  3. 

[i)  I  hid.,  s.  5.  The  penalty  is  a  fine  not  exceeding  £10,  or  two  months' 
imprisonment,  on  summary  conviction. 

{k)  I  hid.,  s.  6.    The  penalty  is  a  fine  of  from  £5  to  £25,  or  imprisonment  for 
one  to  three  months,  on  indictment. 
(0  I  hid.,  s.  7. 

(m)  B.  V.  Ashton  (1852),  1  E.  &B.  286 ;  Patfeny.  Rhymer  (1860),  3  E.  &  E.  1  ; 
Danford  v.  Taylor  (1869),  20  L.  T.  483  ;  Bew  v.  Harston  (1878),  3  Q.  B.  D.  454; 
Dyson  v.  Mason  (1889),  22  Q.  B.  D.  351;  Lockivood  v.  Cooper,  [19031  2  KB* 
428. 

{n)  4  Bl.  Com.  171,  speaks  of  gaming  as  an  offence,  but  compare  Sherhon  v. 
Colehach  (1690),  2  Yent.  175.  There  does  not  seem  to  be  any  reported  case  of 
an  indictment  of  a  player  in  a  common  gaming-house  at  common  law. 

(o)  That  is,  within  the  meaning  of  the  Gaming  Houses  Act,  1854  (17  &  18 
Vict.  c.  38),  as  to  which,  see  p.  290,  2^ost. 

(p)  The  penalty  imposed  by  the  respective  Acts  which  create  the  offences  is  a 
fine  not  exceeding  £50.  Those  setting  up  the  games  in  question  are  liable 
to  a  fine  not  exceeding  £200  (Gaming  Act,  1738  (12  Geo,  2,  c.  28),  ss.  2,  3  ; 
Gaming  Act,  1739  (13  Geo.  2,  c.  19),  s.  9;  Gaming  Act,  1744  (18  Geo.  2,  c.  34), 
ss.  1,  2).  The  games  mentioned  in  the  Gaming  Act,  1738  (12  Geo.  2,  c.  28),  and 
the  Gaming  Act,  1739  (13  Geo.  2,  c.  19),  are  by  those  Acts  made  lotteries,  and 
all  pecuniary  penalties  for  offences  concerning  lotteries  are  recoverable  only  at 
the  suit  of  the  Attorney- General  (Lotteries  Act,  1806  (46  Geo.  3,  c.  148),  s.  59^. 

iq)  Stat.  (1541-2)  33  Hen.  8,  c.  9,  ss.  11,  12.  Proceedings  must  be  taken  within 
one  year  from  the  offence  {ihid.,  s.  12).  The  penalty  is  a  fine  of  6s.  8d., 
and  offenders,  without  further  evidence  of  "  haunting,  resorting  or  playing  " 
within  the  meaning  of  the  statute  than  that  they  were  found  in  the  gaming- 
house, are  liable  to  be  bound  over  {Murphy  v.  Arroiu,  [1897]  2  Q.  B.  527). 

{r)  Jenks  v.  Turpin  (1884),  13  Q.  B.  D.  505,  per  Hawkins,  J. 
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Sect.  2.     in  general.  What  is  aimed  at  is  a  common  gaming-house.    It  may 
Oaming-    be  common  to  all  who  choose  to  go  there  or  only  to  the  members  of 
houses.     a  particular  class,  so  that  a  club  may  be  a  common  gaming- 
house (s).    Since  the  offence  is  based  upon  an  injury  to  the  public 
■'.  morals,  it  would  seem  to  follow  that  any  house  kept  so  as  to 

occasion  such  an  injury  will  be  a  common  gaming-house,  even 
though  the  number  of  persons  who  frequent  it  is  not  large  (t). 
Whether  it  does  or  does  not  occasion  such  an  injury  must  be 
a  question  of  fact,  and  the  number  of  persons  who  use  it, 
and  the  extent  to  which  they  game  there,  are  elements  to  be 
considered  {u). 

Evidence.  585.  In  default  of  other  evidence  proving  a  house  to  be  a 
common  gaming-house,  it  is  sufficient  to  prove  that  such  house  is 
kept  or  used  for  playing  at  any  unlawful  games  (v),  and  that  a  bank 
is  kept  there  by  one  or  more  of  the  players,  or  that  the  chances  of 
the  game  are  not  alike  favourable  to  all  the  players,  including 
among  the  players  the  banker  or  person  against  whom  the  others 
play(^).  That  constables  engaged  in  searching  the  premises  are 
obstructed  in  their  search  also  affords  such  prima  facie  evidence  (?/). 
Those  whp  give  evidence  are  immune  from  prosecution  (z). 

Although  playing  for  stakes  is  that  which  constitutes  gaming  (a), 
it  is  not  necessary,  on  an  indictment  for  gaming  or  permitting 
gaming  in  a  common  gaming-house,  or  for  certain  other  offences 
connected  with  gaming-houses,  to  prove  that  money  was  played 
for  (b).    Proof  of  certain  facts,  such  as  that  instruments  of  gaming 


(s)  JenJcs  V.  Tiirpin  (1884),  13  Q.  B.  D.  505.  And  though  kept  for  the  double 
purpose  of  an  ordinary  social  club  and  a  gaming-house,  it  is  none  the  less  a 
gaming-house.    See  title  CLirBS,  Yol.  lY.,  p.  435. 

(t)  The  house  may  be  a  n\iisance  because  it  brings  together  large  numbers  of 
disorderly  persons,  which  cannot  but  be  inconvenient  to  the  neighbourhood 
(2  Hawk.  P.  C.  Ch.  32,  s.  4,  sub-s.  6  (8th  ed.,  p.  693) ) ;  but  it  is  also  a 
nuisance  per  se  [ibid.,  sub-s.  7) ;  and  see  B.  v.  Rice  and  Wielton  (1866),  L.  E.  1 
OCR  21 

\u)  R.  v.*  Rogier  (1823),  2  Dow.  &  Ey.  (k.  b.)  431;  R.  v.  Taylor  (1824),  3 
B.  &  C.  502  ;  Jenhs  v.  Turpin,  supra ;  and  see  title  Nuisance. 

[v)  See  p.  285,  ante.  The  expression  "  unlawful  games"  also  occurs  in  the 
Gaming  Houses  Act,  1854  (17  &  18  Yict.  c.  38),  s.  4,  and  its  meaning  is 
considered  p.  290,  post. 

[x)  The  operation  of  an  automatic  machine  which  by  compressing  and  releas- 
ing a  spring,  projected  pennies  put  in  it  into  one  or  other  of  seven  compart- 
ments, the  penny  being  returned  if  it  landed  in  one  of  two,  the  operator  being 
only  entitled  to  a  prize  if  the  penny  landed  in  the  centre  compartment,  was 
held  to  be  such  a  game,  inasmuch  as  the  proprietor  of  it  backed  his  chances 
against  the  players  and  the  chances  were  in  his  favour.  The  use  of  this 
machine  in  a  shop  was  evidence  of  the  shop  being  kept  as  a  common  gaming- 
house, and  the  proprietor  was  convicted  accordingly  {Fielding  v.  Turner,  [1903] 
1  K  B.  867  ;  Thompson  v.  Mason  (1904),  90  L.  T.  649  ;  Roberts  v.  Harrison  (1909), 
101  L.  T.  540). 

[y)  Gaming  Houses  Act,  1854  (17  &  18  Yict.  c.  38),  s.  2.  As  to  the  offence  of 
obstructing  the  search,  see  p.  291,  post. 

[z)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  9 ;  Gaming  Houses  Act,  1854 
(17  &  18  Yict.  c.  38),  ss.  5,  6. 

(«)  R.  V.  Asliton  (1852),  1  E.  «fe  B.  286  ;  and  compare  Loclauood  v.  Cooper, 
[1903]  2  K.  B.  428,  where  the  players  competed  for  prizes  provided  by  non- 
players,  and  the  transaction  was  held  not  to  be  gaming;  see  p.  267,  ante. 

(h)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  5.    But  play  for  money  must  be 
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or  the  means  of  concealing  them  were  found  upon  the  premises,  Sect.  2. 
affords  presumptive  evidence  that  the  house  is  a  common  gaming-  Gaming- 
house (c).  houses. 

,  Sub -Sect.  2. — Offences  connected  with  Gaming-houses  {d). 

586.  Any  person,  being  the  owner,  occupier,  or  having  the  use  OfEences. 
of  any  house,  room,  or  place  {e),  who  opens,  keeps,  or  uses  the 

same  for  the  purpose  of  unlawful  gaming,  or  any  person  who, 
being  the  owner  or  occupier  of  any  house  or  room,,  knowingly 
and  wilfully  permits  the  same  to  be  opened,  kept,  or  used  by  any 
other  person  for  the  purpose  aforesaid,  and  any  person  having 
the  care  or  management  of  or  in  any  way  assisting  in  con- 
ducting the  business  of  any  house,  room,  or  place,  opened,  kept, 
or  used  for  the  purpose  aforesaid,  and  any  person  who  advances 
or  furnishes  any  money  for  the  purpose  of  gaming  with  persons 
frequenting  such  house,  room,  or  place,  may  be  convicted  and  fined 
or  imprisoned  (/). 

587.  The  first  offence,  therefore,  is  the  keeping  or  using  any 
place  for  the  purpose  of  unlawful  gaming.  An  isolated  instance  of 
gaming  at  an  unlawful  game  upon  premises  is  not  sufficient  evidence 
of  the  premises  being  kept  and  used  for  the  purpose  ig).  Any 
person  who  appears  or  behaves  himself  as  the  master  or  as  one 
having  the  care  or  management  of  such  a  place  is  deemed  to  be  the 
keeper  thereof  (/i).  The  offence  of  keeping  or  using  a  gaming- 
house can  only  be  committed  by  one  who  is  the  owner,  occupier,  or 
person  having  the  use  of  it,  which  means  one  who  has  the  use,  as 
a  licensee  to  carry  on  the  business,  and  does  not  include  a  person 
who  uses  the  place  in  the  sense  of  merely  going  in  to  avail  himself 


Keeping  or 
using  a  place 
for  unlawful 
gaming. 


proved  where  the  offence  charged  is  that  of  permitting  gaming  upon  licensed 
premises  {Lockwood  v.  Cooper,  [1903]  2  K  B.  428). 

(c)  G-aming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  8 ;  Gaming  Houses  Act,  1854 
(17  &  18  Yict.  c.  38),  s.  2. 

(d)  See  also  title  Criminal  Law  and  Peocedure,  Vol.  IX.,  p.  545. 

(e)  Similar  words  are  to  be  found  in  the  Betting  Act,  1853  (16  &  17  Yict. 
c.  119),  s.  1;  and  the  cases  upon  the  meaning  of  a  "place"  will  be  found  at 
p.  295,  jiost.    As  to  gaming  in  clubs,  see  title  Clubs,  Yol.  lY.,  p.  435. 

(/)  Gaming  Houses  Act,  1854  (17  &  18  Yict.  c.  38),  s.  4.  The  penalty  on 
summary  conviction  is  a  fine  not  exceeding  £500,  or  twelve  months'  imprisonment 
with  or  without  hard  labour.  An  appeal  lies  to  quarter  sessions  {ihid.,  s.  10).  As 
to  application  of  the  penalty,  see  ibid.,  s.  8,  and  Wray  v.  Ellis  (1858),  5  Jur.  (n.  s.) 
624,  and  as  to  application  in  quarter  sessions  boroughs,  see  Municipal  Corpora- 
tions Act,  1882  (45  &  46  Yict.  c.  50),  s.  221.  With  one  exception,  that  of  playing 
or  gaming  in  a  common  gaming-house,  all  oliences  connected  with  gaming- 
houses which  are  dealt  with  by  earlier  statutes  are  covered  by  this  statute.  The 
earlier  statutes,  though  not  repealed,  are  therefore  not  referred  to  in  detail. 
They  are  stat.  (1541-2)  33  Hen.  8,  c.  9,  ss.  11,  12,  as  amended  by  the  Gaming 
Act,  1845  (8  &  9  Yict.  c.  109),  s.  1  (for  the  effect  of  the  amendment,  see  Jenlis  v. 
Turpin  (1884),  13  Q.  B.  D.  505,  and  pp.  284  et  seq.,  ante,  imposing  penalties  on 
keepers  and  frequenters  of  gaming-houses  ;  Gaming  Act,  1738  (12  Geo.  2,  c.  28), 
s.  2;  Gaming  Act,  1739  (13  Geo.  2,  c.  19),  s.  9;  and  Gaming  Act,  1744  (18 
Geo.  2,  c.  34),  s.  1,  which  impose  penalties  upon  the  maintainers  of  the  games 
therein  mentioned;  the  last-mentioned  statute  also  makes  it  an  offence  to 
permit  play  at  the  games  mentioned  in  it. 

{g)  B.  V.  Bavies,  [1897]  2  Q.  B.  199,  0.  C.  E. ;  compare  Jayes  v.  Harris  (1908), 
99  L.  T.  56 ;  and  see  title  Intoxicating  Liquors. 

{h)  Disorderly  Houses  Act,  1751  (25  Geo.  2,  c.  36),  s.  8. 
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Sect.  2. 
Gaming- 
houses. 

"  Unlawful 
gaming." 


Permitting 
the  use  of 
a  place. 


Managing  the 
business. 


of  the  business  which  happens  to  be  carried  on  there  (i).  Therefore 
the  players  cannot  be  convicted  under  this  section  (j). 

588.  The  house  must  be  kept  for  the  purpose  of  "  unlawful 
gaming."  There  is  no  statement  in  the  Act  (k)  itself  as  to  what  is 
intended  by  this  expression,  but  it  seems  that  keeping  a  house  for 
unlawful  gaming  means  keeping  it  for  gaming  at  games  unlawful 
in  themselves  or  as  a  common  gaming-house  (Q. 

589.  The  next  offence  is  that  of  permitting  a  house  to  be  kept 
or  used  by  a  licensee  as  a  common  gaming-house,  and  can  be  com- 
mitted only  by  the  owner  or  occupier,  the  person  having  the  use  of 
it  as  a  licensee  to  carry  on  the  business  not  being  mentioned  (m), 

590.  The  third  offence  is  that  of  managing,  or  assisting  in 
conducting  the  business  of,  a  gaming-house.  The  committee  of  a 
gambling  club,  having  the  usual  powers  of  club  committees  over 
the  admission  of  members,  and  of  making  rules  for  the  conduct  of 
the  club,  assist  in  the  management  of  it  (n),  while  those  who  merely 
play  do  not  (o). 


{i)  Jenhs  v.  Turpin  (1S84),  13  Q.  B.  D.  505,  per  A.  L.  Smith,  J.  Presumably 
the  word  "  use  "  is  employed  in  this  same  sense  throughout  the  section.  Eor 
the  meaning  of  similar  words  contained  in  the  Betting  Act,  1853  (16  &  17  Vict. 
0.  119),  see  p.  295,  post. 

(y)  Jenks  V.  Turpin,  supra. 

[k)  G-aming  Houses  Act,  1854  [11  &  18  Vict.  c.  38). 

(l)  See  JenJcs  v.  Turpin,  mpra.  The  steps  by  which  this  result  is  reached  appear 
to  be  these  :  Gaming  at  unlawful  games  is  itself  unlawful.  Games  may  be 
unlawful  either  in  themselves  or  by  reason  that,  though  lawful  in  themselves, 
they  are  being  played  in  a  common  gaming-house.  Gaming  at  games  unlawful 
in  themselves  is  clearly  unlawful  gaming  within  the  section,  but  in  order  to  say 
that  gaming  at  other  games  is  unlawful  one  must  first  ascertain  that  they  are 
heing  played  in  a  common  gaming-house.  Having  done  so,  the  gaming  is  found 
to  be  unlawful.  If  the  section  had  imposed  penalties  upon  persons  who  unlaw- 
fully kept  a  house  etc.  for  the  purposes  of  gaming,  the  necessity  for  this  some- 
what circuitous  line  of  reasoning  would  have  been  avoided,  and  it  is  submitted 
that  that  is  the  real  intention  of  the  section.  A.  L.  Smith,  J.,  was,  however,  of 
opinion  (compare  his  judgment  in  Jenks  v.  Turpin,  supra,  with  that  of  Hawkins, 
J.)  that,  in  addition  to  the  reasons  given  above,  gaming  was  also  unlawful  if 
excessive  stakes  were  played  for.  Hawkins,  J.,  was  of  opinion  {ihid.,  at  pp. 
522,  524)  that,  since  the  repeal  of  the  statutory  provisions  expressly  directed 
against  excessive  gaming  (in  the  stat.  (1664)  16  Car.  2,  c.  7  ;  the  Gaming  Act, 
1710  (9  Ann.  c.  19);  and  the  Gaming  Act,  1744  (18  Geo.  2,  c.  34) ),  it  was  no 
longer  an  offence,  notwithstanding  the  opinion  of  Abbott,  C.J.  (afterwards 
Lord  Tenterden),  in  R.  v.  Rogier  (1823),  2  Dow.  &  Ey.  (k.  b.)  431,  expressed 
before  the  partial  repeal  of  the  Gaming  Act,  1710  (9  Ann.  c.  19).  So  far  as  the 
section  under  discussion  is  concerned,  the  question  seems  to  be  of  little  importance, 
because  if  the  illegality  of  the  gaming  in  a  particular  case  lies  only  in  its  excess,  it 
would  be  difficult,  if  not  impossible,  to  prove  that  such  illegality  was  the  purpose 
lor  which  the  house  was  kept.  It  is  suggested  that  the  practical  relation  of  ex- 
cessive gaming  to  this  section  is  that  the  excess  affords  evidence  of  a  nuisance  at 
common  law ;  see  observations  of  Hawkins,  J.,  in  Jenks  v.  Turpin,  supra,  at 
p.  525. 

(m)  Compare  the  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  ss.  1,  3,  and  the 
cases  decided  upon  its  construction  cited  at  pp.  295,  296,  post ;  and  the  Cruelty 
to  Animals  Act,  1849  (12  &  13  Vict.  c.  92) ;  see  note  (m),  p.  286,  ante,  and  cases 
there  cited. 

(??)  Jenks  V.  Turjjin,  supra. 

(o)  Ibid.  ;  compare,  however,  Derby  v.  Bloomfield  (1904),  68  J.  P.  391,  where 
one  who  bought  a  bank  at  an  unlawful  game  was  convicted  of  assisting  in  the 
management. 
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Irrespective  of  the  foregoing  provisions,  for  a  licensed  person  to     ^^^^t-  2. 
suffer  any  gaming  or  any  unlawful  game  to  be  carried  on  on  his  Gammg- 
premises  is  an  offence  (p) ;  and  money  lent  by  him  for  the  purpose  nouses, 
cannot  be  recovered  (a).    To  constitute  the  offence  of  "  suffermg  "  Licensed 
gaming  there  must  be  actual  knowledge  or  connivance  on  the  part  of  houses, 
the  licensee  or  on  the  part  of  a  servant  in  charge  of  the  premises  (b). 
But  suffering  bets  to  be  made  on  the  licensed  premises  is  not  withm 
the  prohibition  (c). 

Sub-Sect.  3. — Search  Warrants. 
591.  Justices,  on  the  sworn  testimony  of  an  informer  that  he  has  Search 
reason  to  suspect  that  a  place  is  used  as  a  common  gaming-house,  warrants, 
or  in  the  metropolis  (d)  the  Commissioners  of  Police,  on  the  report 
in  writing  of  a  superintendent  of  the  Metropolitan  Police  to  a 
similar  effect,  have  power  to  issue  a  warrant  or  order  authorising 
constables  to  search  the  suspected  place  and  arrest  persons  found 
therein  (e).    The  order  of  the  Commissioners  may  also  authorise 
the  seizure  of  instruments  of  gaming  (/),  and  money  and  securities 
found  on  the  premises.    Those  who  obstruct  the  search  commit  an 
offence  (g),   

Part  III. — Betting  and  Betting-houses. 


Sect.  1. — Offences  connected  with  Betting. 

592.  Every  person  playing  or  betting  by  way  of  gaming  or 
wagering  in  any  street,  road,  highway,  or  other  open  and  public 
place,  or  in  any  open  place  to  which  the  public  have  or  are  per- 
mitted to  have  access,  at  or  with  any  table  or  instrument  of  gaming, 
or  any  coin,  card,  token,  or  other  article  used  as  an  instrument  or 
means  of  such  gaming  or  wagering,  at  any  game  or  pretended  game 
of  chance  {h),  is  punishable  as  a  rogue  and  vagabond,  or  by  fine  (i). 

[p)  Licensing  (Consolidation)  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  24),  s.  79  j 
and  see  title  Intoxicatii^g  Liquors. 

(a)  Foot  V.  Baker  (1843),  5  Man.  &  G.  335. 

(&)  Bosleij  V.  Bavies  (1875),  1  Q.  B.  D.  84  ;  Somerset  v.  Hart  (1884),  12  Q.  B.  D. 
360;  Redgate  v.  Haynes  (1876),  1  Q.  B.  D.  89;  Bond  v.  Evans  (1888),  21 
Q.  B.  D.  249. 

(c)  Keep  V.  Stevens  (1909),  100  L.  T.  491. 

{d)  As  to  the  practice  in  the  city  of  London,  see  title  Metropolis. 

{e)  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  ss.  3,  6,  7.  Persons  found  therein, 
without  further  evidence  that  they  were  "  haunting,  resorting,  or  playing  " 
within  the  meaning  of  stat.  (1541-2)  33  Hen.  8,  c.  9,  s.  14,  may  be  bound  over 
"no  more  to  play,  haunt  or  exercise  from  thenceforth  "  in  any  gaming-house 
{Murphy  v.  Arrow,  [1897]  2  Q.  B.  527).  As  to  the  meaning  of  "  found  therein," 
see  DaoAs  v.  Sly  (1910),  26  T.  L.  E.  460. 

(/)  It  seems  that  betting  slips  and  books  are  not  instruments  of  gaming 
within  the  meaning  of  this  section  {B.  v.  Willcock  (1889),  54  J.  P.  9,  and  see  the 
report  of  a  prosecution  at  Bow  Street  Police  Court  (1899),  63  J.  P.  38 ;  and 
compare  Lester  v.  Quested  (1901),  85  L.  T.  487). 

(^^  Gaming  Houses  Act,  1854  (17  &  18  Yict.  c.  38),  s.  1.  The  penalty  on 
summary  conviction  is  not  exceeding  £100,  or  six  months'  imprisonment,  with 
or  without  hard  labour.    Por  the  application  of  penalties,  see  ibid.y  s.  8. 

[h]  It  must  be  alleged  and  proved  that  the  gaming  was  at  a  game  or  pre- 
tended game  of  chance  {Ridgeway  v.  Farndale,  [1892]  2  Q.  B.  309). 

[i)  Yagrant  Act  Amendment  Act,  1873  (36  &  37  Yict.  c.  38),  s.  3.  The 
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Sect.  i. 

Offences 
connected 

with 
Betting. 


Instruments 
of  gaming. 


Betting  in 
libraries  etc. 


Frequenting 
streets  etc. 
for  purposes 
of  betting. 


A  railway  carriage,  while  used  and  travelling  upon  the  line  for 
the  conveyance  of  passengers,  is  such  a  public  place  (k) ;  but  not 
if  the  carriage  is  not  being  so  used  (l).  In  the  case  of  a  highway 
it  is  sufficient  to  allege  the  offence  to  have  talcen  place  upon  the 
highway  without  alleging  that  a  vehicle  in  which  it  took  place  was 
a  public  vehicle  {ra)  ;  and  private  property  to  which  the  public 
are  in  the  habit  of  resorting,  although  not  as  of  right,  is  a  public 
place  (n). 

593.  Neither  money  passing  as  a  deposit  on  a  bet  (o)  nor  betting 
slips  accompanying  it  are  used  as  instruments  or  means  of 
gaming"  (p).  But  a  machine  operated  by  persons  desirous  of 
betting,  which  records  the  amount  staked  on  each  particular  horse 
in  a  race,  and  the  total  of  all  bets  made,  in  order  that  such  total, 
less  a  percentage,  may  be  distributed  among  those  who  had  betted 
upon  the  winning  horse,  is  such  an  instrument.  Further,  inasmuch 
as  the  sum  received  by  any  winner  is  dependent  upon  the  number 
who  share  with  him  and  upon  the  number  of  bettors  who  have 
proved  unsuccessful,  the  game  is  a  game  of  chance  (q), 

594.  Betting  in  public  libraries  (r)  and  certain  other  public 
institutions  (s)  to  the  annoyance  or  disturbance  of  any  person  using 
them  is  also  punishable. 

595.  Persons  frequenting  (t)  or  loitering  in  streets  or  public 
places  on  behalf  either  of  themselves  or  of  any  other  person,  for 
the  purpose  of  bookmaking,  or  betting,  or  wagering,  or  agreeing  to 
bet  or  wager  (a),  or  paying,  or  receiving,  or  settling  bets,  are  liable 

offender  is  liable  to  be  committed,  as  a  rogue  and  vagabond,  before  the  justice 
for  not  exceeding  fourteen  days  with  hard  labour,  or  by  two  justices  for  not 
exceeding  three  calendar  months,  with  hard  labour,  and  to  forfeiture  of  the 
instruments  of  gaming  (Vagrancy  Act,  1824  (5  Greo.  4,  c.  83),  s.  4,  as  modified 
by  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  20),  or  to  a 
fine  not  exceeding  £25.  But  he  is  also  liable  under  the  Vagrant  Act  Amend- 
ment Act,  1873  (36  &  37  Vict.  c.  38),  s.  3,  to  a  fine  not  exceeding  40s.  for  a  first 
o:ffence  and  not  exceeding  £5  for  subsequent  offences.  As  to  highways  and 
streets  generally,  see  title  Highways,  Streets,  and  Beidges. 

{k)  Langrish  v.  Archer  (1882),  10  Q.  B.  D.  44. 

{I)  Be  Freestone  (1856),  1  H.  &  N.  93. 

(m)  Fx  parte  Grant  (1857),  5  W.  E.  289.  The  question  arose  under  the 
Vagrancy  Act,  1824  (5  Geo.  4,  c.  38),  s.  4,  which,  so  far  as  is  material,  is  in  the 
same  terms. 

{n)  TurnhuU  v.  Appleton  (1881),  45  J.  P.  469. 

(o)  Hirst  V.  Moleshury  (1870),  L.  E.  6  Q.  B.  130. 

{p)  Lester  v.  Quested  (1901),  85  L.  T.  487. 

[q)  Tollett  V.  Thomas  (1871),  L.  E.  6  Q.  B.  514.  The  machine  is  known  as  a 
*'pari  mutuel,"  and  is  in  common  use  on  racecourses  in  Prance  and  some  of 
the  British  Colonies. 

(r)  Libraries  Offences  Act,  1898  (61  &  62  Vict.  c.  53),  s.  2.  '  Penalty,  on 
summary  conviction,  a  fine  not  exceeding  40s. 

(s)  Public  Libraries  Act,  1901  (1  Edw.  7,  c.  19),  s.  4. 

{t)  In  construing  a  local  bye-law  which  prohibited  persons  from  frequenting  a 
public  place  for  the  purpose  of  betting,  it  was  held  that  being  in  the  place  in 
question  sufficiently  long  to  effect  the  purpose  constituted  frequenting  [Airton 
V.  Scott  (1909),  100  L.  T.  393). 

(a)  Prequenting  a,  street  for  the  purpose  of  doing  that  which  is  a  substantial 
step  in  any  of  the  transactions  named  is  sufficient  to  constitute  the  offence. 
Thus,  distributing  handbills  to  the  public,  containing  the  terms  on  which  another 
offers  to  bet,  is  within  the  statute  {Dunning  v.  Swetman,  [1909]  1  K.  B.  774). 
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to  punishment  (b),  and  when  it  is  proved  that  any  person  while  Sect.  i. 
committing  the  offence  had  any  betting  transaction  with  a  person  Offences 
under  the  age  of  sixteen  years  a  severer  punishment  is  imposed  (c).  connected 

The  word  "  street  "  includes  any  highway  and  any  public  bridge,  ^^^^ 
road,  lane,  footway,  square,  court,  alley,  or  passage,  whether  a  Betting, 
thoroughfare  or  not;  and  the  words  "  public  place  "  include  any  "street." 
public  park,  garden,  or  sea  beach,  and  any  uninclosed  ground  to  "Public 
which  the  public  for  the  time  being  have  unrestricted  access,  and  place." 
also  includes  every  inclosed  place  (not  being  a  public  park  or 
garden)  to  which  the  public  have  a  restricted  right  of  access, 
whether  on  payment  or  otherwise,  if  at  or  near  every  public 
entrance  there  is  conspicuously  exhibited  by  the  owners  or  persons 
having  the  control  of  the  place  a  notice   prohibiting  betting 
therein  ((i),  but  do  not  extend  to  any  ground,  used  for  the  purpose 
of  a  racecourse  for  racing  with  horses,  or  adjacent  thereto,  on  the 
days  on  which  races  take  place  (e). 

Betting  in  streets  and  public  places  may  also  be  prohibited  by  rrohibition 
bye-laws  made  in  that  behalf  by  local  authorities,  and  such  bye-  by  bye-law. 
laws  are  valid  (/). 

In  the  metropolis,  three  or  more  persons  assembled  together  for  Metropolitan 
the  purpose  of  betting  in  any  street  are  deemed  to  be  obstructing  streets, 
it,  and  can  be  dealt  with  accordingly  (g), 

596.  Sending  circulars  to  infants  inviting  them  to  bet  with  any  sending 
person,  or  to  apply  for  information  to  any  person  as  to  any  wager  or  betting 
as  to  any  contingency  upon  which  betting  commonly  takes  place,  is  to^nfants 
a  misdemeanour.    The  onus  of  proving  that  the  circular  was  sent 
without  his  knowledge  is  put  upon  the  person  indicated  in  the 
circular  as  offering  to  bet  or  give  information,  and  xorimd  facie 

(&)  Street  Betting  Act,  1906  (6  Edw.  7,  c.  43),  s.  1  (1).  Penalty  for  a  first 
offence,  a  fine  not  exceeding  £10,  recoverable  summarily;  for  a  second  offence, 
a  fine  not  exceeding  £20,  recoverable  summarily  ;  for  a  third  or  subsequent 
offence,  on  indictment,  a  fine  not  exceeding  £50,  or  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  six  months  without  the  option 
of  a  fine,  or  on  summary  conviction  a  fine  not  exceeding  £30,  or  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  three  months,  without 
the  option  of  a  fine.  Eor  an  offence  to  be  a  second  offence,  the  first  offence 
must  have  been  under  this  Act  [B.  v.  Stone,  Ex  parte  Seton  (1908),  99  L.  T.  88). 
See  also  title  Criminal  Law  and  Pbocedtjee,  Yol.  IX.,  p.  551. 

(c)  Street  Betting  Act,  1906  (6  Edw.  7,  c.  43),  s.  1  (1)  (c).  The  penalty  is  as 
for  a  third  offence,  see  note  (b),  supra. 

{(I)  Street  Betting  Act,  1906  (6  Edw.  7,  c.  43),  s.  1  (4).  ^  It  has  been  held  in 
Scotland  that  it  is  immaterial  that  the  right  of  access  is  restricted  or,  semhle, 
non-existent,  if  access  in  fact  is  unrestricted  {BresUn  v.  Thomson,  [1910] 
S.  0.  (J.)  5).  As  to  the  meaning  of  "  public  place,"  compare  Woods  v.  Lindsay 
(1910),  47  Sc.  L.  E.  774.  The  expressions  "street"  and  "public  place"  are 
alternative,  and  a  person  cannot  be  convicted  generally  upon  an  information  for 
loitering  in  a  "  street  "  or  "  public  place  "  {Lang  v.  Walker  (1909),  47  Sc.  L.  E. 
162) ;  compare  Queen  v.  Wilson,  [1910]  S.  C.  (J.)  62 ;  and  see  Vallance  v. 
Camplell,  [1909]  S.  0.  (J.)  9  ;  Hasson  v.  Neilson,  [1908]  S.  0.  (J.)  57. 

(e)  Street  Betting  Act,  1906  (6  Edw.  7,  c.  43),  s.  2.  As  to  when  ground  is 
used  for  the  purpose  of  a  racecourse,  see  Stead  v.  AyJcroyd,  [1911]  1  K.  B.  57 ; 
and  title  Theatres  and  Other  Places  oe  Entertainment. 

(/)  Buriiett  V.  Berry,  [189G]  1  Q.  B.  641 ;  White  v.  MorJeij,  [1899]  2  Q.  B. 
34  ;  Jones  v.  Walters  (1898),  78  L.  T.  167.  As  to  bye-laws  of  'local  authorities, 
see  title  Local  Government. 

{g)  Metropolitan  Streets  Act,  1867  (30  &  31  Vict.  c.  134),  s.  23.  The  penalty 
is  a  fine  not  exceeding  £5,  recoverable  as  provided  in  s.  27  {Hid.). 


294 


Gaming  and  Wagering. 


Sect.  1.  evidence  that  he  knew  the  recipient  to  be  a  minor  is  afforded  by 

Offences  the  circular  being  addressed  to  a  university  Qi)  or  other  place  of 

connected  education  (i). 

Bating  Sect.  2. — Betting-houses. 

Prohibition  '^^  house,  office,  room,  or  other  place  0)  may  be  opened, 

against  kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or  keeper 
opening  or  thereof,  or  any  person  using  the  same,  or  any  person  procured  or 
^^laceTse^d  for  ^^P^oyed  by  or  acting  for  or  on  behalf  of  such  owner,  occupier,  or 
betting!'  keeper,  or  person  using  the  same,  or  of  any  person  having  the  care 
or  management  or  in  any  manner  conducting  the  business  thereof, 
betting  with  persons  resorting  thereto ;  or  for  the  purpose  of  any 
money  or  valuable  thing  being  received  by  or  on  behalf  of  such 
owner,  occupier,  keeper,  or  person  as  aforesaid  as  or  for  the 
consideration  for  any  assurance,  undertaking,  promise  or  agree-- 
ment,  express  or  implied,  to  pay  or  give  thereafter  any  money  or 
valuable  thing  on  any  event  or  contingency  of  or  relating  to  any 
horse  race,  or  other  race,  fight,  game,  sport,  or  exercise,  or  as  or  for 
the  consideration  for  securing  the  paying  or  giving  by  some  other 
person  of  any  money  or  valuable  thing  on  any  such  event  or 
contingency  as  aforesaid,  and  every  house,  office,  room,  or  other 
place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,  is  a  common  nuisance  and  contrary  to  law  {k). 

Places  so  kept  or  used,  which  may  for  the  sake  of  brevity  be 
described  as  betting-houses,  are  declared  to  be  common  gaming^ 
houses (Q. 

Penalties.  598.  A  penalty  (m)  is  imposed  upon  the  owner  or  occupier  or 

person  using  a  betting-house,  and  upon  the  owner  or  occupier  who 

{h)  Wlieretbe  address  used  is  one  wliiclimay  or  may  not  be  witliin  the  univer- 
sity, e.g.,  the  address  of  licensed  lodgings,  there  is  no  presumptive  evidence  that 
the  person  charged  kn«w  the  addressee  to  be  an  infant,  unless  there  is  proof  that  he 
knew  the  address  to  be  within  the  university  {Milton  v.  Studd,  [1910]  2  K.  B.  118). 

(^)  Betting  and  Loans  (Infants)  Act,  1892  (55  &  56  Yict.  c.  4) ;  see  also  title 
Crimhstal  Law  A.m)  Procedure,  Vol.  IX.,  p.  552.  As  to  minors,  generally,  see 
'  title  Infants  and  Children. 

(/)  As  to  what  constitutes  a  "  place,"  see  p.  295,  post. 

(k)  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  1.  See  R.  v.  Mortimer,  [1911] 
1  K.  B.  70,  C.  0.  A.,  for  the  evidence  of  user  that  will  suffice  to  support  a 
conviction.  In  this  case  postal  orders  were  deemed  to  be  money  or  valuable 
things.  Places  contravening  the  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  1, 
are  by  s.  2  [ibid.)  deemed  to  be  common  gaming-houses  within  the  meaning  of 
the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109).  The  Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  ss.  11,  12,  contains  provisions  as  to  the  issue  and  execution  of  search 
warrants  similar  to  those  in  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109)  (as  to 
which  see  p.  291,  ante).  The  warrants  under  this  Act  may  authorise  the  seizure 
of  race  cards  and  all  other  documents  relating  to  racing  or  betting,  but  not 
money  found  on  the  premises,  and  if  money  is  taken  it  can  be  recovered  [Gordon 
V.  Metropolitan  Felice  Chief  Commissioner,  [1910]  2  K.  B.  1080,  0.  A.).  All 
penalties  under  this  Act  are  summarily  enforceable,  and  a  right  of  apj)eal  is  pro- 
vided under  both  Acts ;  see  also  title  Criminal  Law  and  Procedure,  Vol.  IX., 
pp.  548 — 550.    As  to  betting  in  clubs,  see  title  Clubs,  Vol.  IV.,  p.  435. 

[l]  The  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  2,  makes  betting-houses 
subject  to  the  provisions  of  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109).  For 
gaming-houses,  see  p.  287,  ante. 

(m)  A  penalty  of  not  exceeding  £100,  or  six  months'  imprisonment,  with  or 
without  hard  labour  (Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  3),  is  imposed 
on  the  owner,  occupier  etc.,  and  a  penalty  of  not  exceeding  £50,  or  three  months' 
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The  "place" 
and  "  use  " 
intended. 


"  Use  "  must 
import 
possession 
or  control. 


knowingly  permits  the  use  of  it  as  a  betting-house,  and  also  upon  Sect.  2. 
the  person  having  the  care  or  management  of  or  in  any  way  Betting- 
assisting  in  conducting  the  unlawful  business  carried  on  there  (w),  houses, 
or  receiving  deposits  upon  bets  (0). 

599.  The  "  place  "  and  the  "  use "  to  which  it  is  put  are 
conceptions  very  closely  connected,  for  the  localisation  of  the 
business  of  betting  underlies  them  both.  Once  it  is  established 
that  a  business  of  betting  is  carried  on,  if  then  it  is  found  that  the 
business  is  localised  so  that  people  may  fairly  be  said  to  resort  to 
the  place  where  it  is  carried  on,  the  place  is  sufficiently  defined  (p). 
And  as  the  ''localisation"  is  brought  about  by  the  kind  of  use  to 
which  the  place  is  put,  its  presence  is  a  question  of  fact  (q), 

600.  But  the  use  is  not  of  the  kind  prohibited  unless  it  imports 
some  measure  of  possession  or  control,  for  the  "person  using  "  is  one 
who,  although  the  designations  "owner,"  ''occupier,"  or  "  keeper" 
do  not  apply  to  him,  is  nevertheless  some  other  person  who  is 
analogous  to,  and  is  of  the  same  genus  as,  the*  owner,  occupier,  or 
keeper,  and  who  bets  or  is  willing  to  bet  with  persons  who  resort  to 
his  "  place."  He  is,  therefore,  also  a  different  person  from  those 
who  merely  resort  to  the  place  (r),  so  that  members  of  a  club  who 

imprisonment,  with,  or  without  hard  labour,  is  imposed  on  one  who  receives 
deposits.  One-half  of  any  pecuniary  penalty  adjudged  to  be  paid  under  the 
Act  is  payable  to  an  informer  (Betting  Act,  1853  (16  &  11  Yict.  c.  119),  s.  9), 
but  the  magistrate  has  a  discretion  to  deprive  him  of  his  share  {Hawhe  v. 
Mackenzie  (No.  3),  [1902]  2  K.  B.  234). 

{n)  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  3.  The  word  ''unlawful"  does 
not  appear  in  the  section,  but  the  manager  cannot  be  convicted,  even  though  the 
place  of  which  he  is  manager  is  kept  in  contravention  of  the  section,  unless  he  is 
manager  of  the  unlawful  business  {R.  v.  Gooh  (1884),  13  Q.  B.  D.  377).  In  the 
light  of  later  decisions  the  place  in  that  case  does  not  seem  to  have  been  "used" 
for  the  prohibited  purposes,  but  this,  it  is  submitted,  does  not  affect  the  decision. 
A  separate  penalty  is  imposed  by  the  Licensing  (Consolidation)  Act,  1910  (10 
Edw.  7  &  1  Geo.  5,  c.  24),  s.  79,  upon  any  licensed  person  wh.o  opens,  keeps,  or 
uses,  or  suffers  his  house  to  be  opened,  kept,  or  used  in  contravention  of  the 
Betting  Act,  1853  (16  &  17  Vict.  c.  119).  Although  the  offender  is  hable  to 
prosecution  under  either  of  these  Acts,  the  penalties,  are  not  concurrent  {8ims 
V.  Fay  (1889),  58  L.  J.  (m.  c.)  39). 

(0)  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  4. 

(_p)  Powell  V.  Kempton  Park  Racecourse  Co.,  [1899]  A.  C.  143. 

(2)  lUd. ;  Brown  v.  Patch,  [1899]  1  Q.  B.  892.  If  the  place  in  question  is  a 
house,  office,  or  room,  one  element  of  localisation,  namely,  a  defined  area,  is 
present,  but  the  question  remains  whether  the  use  of  it  is  such  that  not  only 
can  the  business  be  said  to  be  localised  there,  but  some  sort  of  possession  or 
control  over  it  inferred.  If,  on  the  other  hand,  the  place  in  question  is  not 
physically  defined,  the  use  of  a  stool,  a  conspicuous  umbrella,  or  other 
apparatus,  affords  evidence  of  localisation  ;  so,  if  the  proper  inference  from  the 
kind  of  use  is  that  it  indicates  a  place  at  wbich  betting  is  carried  on,  as 
distinguished  from  a  person  who  is  prepared  to  bet  with  anyone,  the  place  in 
question  is  a  betting-house  {per  Channell,  J.,  ibid.,  at  p.  899). 

(r)  Powell  V.  Kempton  Park  Racecourse  Co.,  supra.  Thus,  when  a  person 
occupies  in  fact,  though,  not  of  right  or  by  permission,  a  place  to  the  exclusion 
of  others,  as  by  planting  a  stool  or  other  structure  upon  it  {Boivs  v.  Femvick 
(1874),  L.  E.  9  C.  P.  339  ;  Callaway  v.  Maries  (1881),  8  Q.  B.  D.  275),  or  by 
the  habitual  use  of  it  {Mclnaney  v.  Hildreth,  [1897]  1  Qt.  B.  600,  605 ;  Liddell  v. 
Loftiiouse,  [1896]  1  Q.  B.  295  ;  R.  v.  Humphreij-;  [1898]  1  Q.  B.  875,  C.  0.  E. ; 
R.  V.  Corrie  and  Watson  (1904),  68  J.  P.  294,  0.  0.  E. ;  R.  v.  Russell  (1905), 
69  J.  P.  247,  0.  C.  E.),  the  very  nature  of  his  acts  may  import  some  sort  of 
possession  in,  or  control  over,  the  particular  place  which  he  occupies  [Broiun  v 
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Sect.  2.  resort  to  it  for  the  purpose  of  betting  among  themselves  do  not 
Betting-  thereby  make  the  club  premises  a  betting-house  (s), 
houses.  But  if  the  use  to  which  a  person  puts  a  place  apparently  differs 
from  that  which  those  who  resort  to  it  enjoy  only  in  its  purpose 
and  not  its  kind  (i),  it  is  necessary,  in  order  to  prove  the  offence  of 
using  a  place,  to  show  that  the  particular  use  of  it  was  made  by  the 
permission  of  the  owner  (<x),  or  of  someone  who  assists  in  the 
management  of  the  place  in  question  (6). 

601.  The  kind  of  betting  which  is  prohibited  is  betting,  on 
sporting  contingencies,  either  with  persons  resorting  to  the  place  in 
question,  or  betting  by  receiving  deposits  there  (c).  If  betting  of  the 
former  kind  is  alleged,  physical  resort  must  be  proved  {d),  although 
•  the  betting  need  not  be  for  ready  money  (e).   If,  on  the  other  hand, 

the  receipt  of  deposits  is  relied  upon,  there  need  be  no  physical 
resorting  (/),  nor  is  it  necessary  to  prove  the  receipt  of  the  deposit 
at  the  house  itself.  It  is  sufficient  if  any  material  step  towards  the 
ultimate  receipt  of -the  deposit  is  taken  at  the  place  in  question. 
Coupon  It  is  upon  this  principle  that  offices,  from  which  coupons  for  coupon 
competitions,  competitions  are  issued,  are  said  to  be  used  for  the  purpose  ol 
receiving  deposits,  which  are  made  when  receiving  the  coupons,. 


The  kind  of 

betting 

intended. 


Patch,  [1899]  1  Q.  B.  892 ;  B.  v.  Deaville  [Albert],  R.  v.  Deaville  {John),  E.  v. 
Simpson,  [1903]  1  K.  B.  468,  C.  0.  E.).  Secus,  if  there  is  only  an  isolated 
instance  of  betting  (/a?/es  V.  Harris  (1908),  99  L.  T.  56;  and  see  M'ConneUY. 
Brennan,  [1908]  2  I.  E..  411).  On  the  other  hand,  although  h.e  may  have 
localised  the  business,  in  the  sense  that  he  has  identified  it  with  a  particular 
locality,  and  yet  cannot  be  said  to  have  possessed  himself  of  or  to  exercise 
control  over  the  locality,  or  any  particular  place  within  it,  he  does  not  use  it 
within  the  meaning  of  the  Act  [Brown  v.  Patch,  supra;  R.  v.  Deaville  (Albert), 
R.  V.  Deaville  [John),  R.  v.  Simpson,  supra;  Snow  v.  Hill  (1885),  14  Q.  B.  D. 
588). 

[s)  Oldham  v.  Ramsden  (1875),  44  L.  J.  (c.  P.)  309 ;  Doiunes  v.  Johnson, 
[1895]  2  Q.  B.  203.  Certain  members  may,  however,  have  that  kind  of 
exclusive  control  of  part  of  the  premises  which  constitutes  a  use  which  is 
analogous  to  occupation.  In  such  a  case  they  are  liable  for  using  a  betting- 
house,  and  those  members  who  resort  to  it  are  liable  to  the  consequences  of 
frequenting  a  common  gaming-house  [R.  v.  Corrie  and  Watson  (1904),  68  J.  P. 
294,  0.  0.  E. ;  Murpfiy  v.  Arrow,  [1897]  2  Q.  B.  527) ;  as  to  which,  see  note  (g-), 
p.  287,  ante. 

[t)  As  in  Whitehurst  v.  Fincher  (1890),  62  L.  T.  433. 

(a)  Hornsby  v.  Raggett,  [1892]  1  Q.  B.  20 ;  Belton  v.  Busby,  [1899]  2  Q.  B. 
380 ;  Tromans  v.  Hodkinson,  [1903]  1  K.  B.  30 ;  R.  v.  Deaville  [Albert),  R.  v. 
Deaville  [John),  R.  v.  Simpson,  supra.  This  latter  decision,  which  is  expressly 
based  upon  Poiuell  v.  Kempton  Park  Racecourse  Co.,  [1899]  A.  0.  143,  must 
not,  it  is  submitted,  be  taken  to  lay  down  any  wider  proposition  than  that,  in  the 
absence  of  other  sufficient  evidence  of  the  kind  of  use  contemplated  by  the 
statute,  permission  by  the  owner  must  be  proved. 

(b)  Buxton  V.  Scott  (1909),  100  L.  T.  390.  Though  the  knowledge,  from 
which  the  permission  may  be  inferred,  is  that  of  the  manager  only,  the  "  person 
using  "  can  be  convicted.  The  manager  for  this  purpose  need  not,  it  seems,  be 
the  manager  of  the  unlawful  business ;  compare,  however,  R.  v.  Cook  (1884),. 
13  Q.  B.  D.  377,  and  note  [n),  p.  295,  ante. 

(c)  Betting  Act,  1853  (16.  &  17  Yict.  c.  119),  s.  1. 

(d)  R.  V.  Brown,  [1895]  1  Q.  B.  119,  0.  0.  E.,  so  that,  if  resorting  is  relied 
upon  in  proof  that  the  place  i«  kept  for  a  prohibited  purpose,  it  is  not  enough 
to  prove  the  receipt  there  of  letters  relating  to  bets. 

(e)  Bond  y.  Plumb,  [1894]  1  Q.  B.  169. 
(/)  R.  V.  Broiun,  supra. 
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although  the  deposits  are  actually  received  elsewhere,  even  out  of  the     Sect.  2. 
jurisdiction  ;  the  issue  of  the  coupons  being  a  material  step  towards  Betting- 
the  ultimate  receipt  of  the  deposits  (g).     But  though  neither  houses, 
"resorting"  nor  "deposit"  is  alleged,  the  purpose  for  which  the 
place  is  kept  may  be  shown  by  other  facts  {h). 

The  deposit  must  be  received  by  or  on  behalf  of  the  owner,  Deposit, 
occupier,  keeper,  or  person  using  the  place  (i),  and  the  use  must  be  a 
physical  use  {k),  so  that  where  the  use  relied  upon  is  the  issue  of 
coupons,  or  of  a  newspaper  containing  coupons  or  advertisements 
of  coupon  competitions,  the  person  who  is  alleged  to  have  used  must, 
it  seems,  be  shown  to  have  a  closer  connection  with  the  newspaper 
in  which  the  coupons  or  advertisements  are  issued  than  a  mere 
advertiser  would  have  (l).  But  if  the  paper  is  issued  solely  or  sub- 
stantially with  the  object  of  furthering  the  coupon  competitions,  its 
issue  constitutes  a  use,  by  the  person  managing  the  competition,  of 
the  office  from  which  the  paper  is  issued,  and  the  owner  or  occupier 
of  the  office  permits  the  use  of  the  office,  and  also  opens,  keeps,  and 
uses  it  for  the  purpose  of  an  illegal  use  (m). 

602.  On  the  other  hand,  merely  using  a  place  for  the  purpose  of 
paying  bets  which  have  been  made  elsewhere  is  not  using  it  for  any 
of  the  prohibited  purposes  (n),  nor  is  it  an  offence  for  the  owner  or 
occupier  of  a  place  to  receive  money  which  has  been  deposited  with 
another  elsewhere,  as  the  consideration  for  that  other's  promise  to 
pay  on  a  contingency  (0).  So  also  one  who  organises  a  sweepstake 
and  receives  the  subscriptions  at  the  house  which  he  occupies,  but 
who  does  not  himself  subscribe,  does  not  use  the  house  for  a  pro- 
hibited purpose  (p). 


[g)  Stoddart  v.  Hawke,  [1902]  1  K.  B.  353 ;  Lennox  v.  Stoddart,  Davis  y.  Stoddart, 
[1902]  2  K.  B.  21,  0.  A. 

(h)  E.g.,  by  showing  that  it  was  advertised  as  a  betting-house  (i?.  v.  Brown, 
[1895]  1  Q.  B.  119,  0.  0.  E.). 

•  {i)  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  ss.  1,  3. 
{k)  Mackenzie  v.  Hawke,  [1902]  2  K.  B.  216,  per  Ohannell,  J.,  at  p.  224. 
{I)  Ibid. 

(m)  Stoddart  v.  HawJce,  supra  ;  Mackenzie  v.  Hawke,  supra, 
{n)  Bradford  v.  Dawson,  [1897]  1  Q.  B.  307. 
(0)  Davis  V.  Stephenson  (1890),  24  Q.  B.  D.  529. 

Ip)  R.  v.  Hobbs,  [1898]  2  a  B.  647,  C.  C.  E.  The  defendant  was  not  a 
subscriber  to  the  sweepstake,  and  there  was  no  contract  between  him  and  the 
subscribers  in  the  nature  of  a  wager :  it  was  further  decided  that  the  contin- 
gency upon  which  the  prizes  were  to  be  distributed  was  not  the  result  of  a  race, 
but  of  the  drawing,  which  might  equally  well  have  taken  place  after  the  race 
had  been  run  (compare,  however,  E.  v.  Stoddart,  [1901]  1  K  B.  177,  C.  0.  E., 
where  prizes  were  distributed  among  those  who  filled  in  coupons  with  the 
names  of  the  winning  horses  in  races)  :  the  competitors  could  procure  one 
coupon  by  purchasing  a  newspaper  containing  it,  and  farther  coupons  at  one 
shilling  apiece,  the  money  so  paid  being  alleged  to  be  the  competitor's 
stake.  Held,  that  even  if  the  transaction  was  not  strictly  a  bet,  it  fell  within 
the  latter  part  of  the  Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  1,  and  further 
that  the  contingency  was  a  horse  race,  though  skill  in  guessing  entered  into 
it  (compare  also  Caminada  v.  Hulton  (1891),  60  L.  J.  (m.  c.)  116;  distin- 
guished  in  E.  v.  Stoddart,  supra,  upon  the  ground  that  the  promise  of 
a  prize  was  not  the  only  consideration  for  the  payment  made  by  the 
competitor).     It  seems  difficult  to  distinguish  upon  principle,  the  event  in 


Acts  not 
amounting 
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603.  It  is  an  offence  for  the  owner  or  occupier  of  a  betting- 
house,  or  any  person  acting  on  his  behalf,  or  anyone  having  the 
management  of  or  assisting  in  the  business  of  a  betting-house, 
directly  or  indirectly  to  receive  a  deposit  on  a  bet  of  the  kind  pro- 
hibited, or  to  give  any  acknowledgment,  note,  security,  or  draft,  on 
the  receipt  of  the  deposit,  as  security  for  the  payment  of  the  bet(^). 
Such  deposit  is  deemed  to  have  been  received  to  the  use  of  the 
person  making  it  (r). 

604.  When  any  placard  or  advertisement  is  exhibited  or  published 
whereby  it  is  made  to  appear  that  any  house,  office,  room,  or  place  is 
kept  or  used  for  the  purpose  of  betting  with  persons  resorting  thereto 
or  of  exhibiting  betting  lists,  or  is  exhibited  or  published  with  intent 
to  induce  persons  to  resort  thereto  for  the  purpose  of  betting  (s)  ; 
and  also  (t)  when  any  letter,  telegram,  circular,  placard,  or  adver- 
tisement is  sent,  exhibited,  or  published,  whereby  it  is  made  to 
appear  that  any  person,  either  in  the  United  Kingdom  or  elsewhere, 
will  on  application  give  information  or  advice  for  the  purpose  of  or 
with  respect  to  any  bet  or  wager  to  be  made  in  a  betting-house  upon 
sporting  events  (a),  or  will  make  on  behalf  of  any  other  person  any 


R.  V.  Hohhs,  [1898]  2  Q.  B.  64Y,  C.  C.  E.,  from  that  in  B.  v.  Stoddart,  [1901] 

1  K.  B.  177,  0.  C.  E.  If  in  the  former  the  drawing  had  in  fact  taken  place 
after  the  race,  the  drawing  and  not  the  race  would  have  been  the  determining 
factor  ;  but  since  it  preceded  the  race  it  is  difficult  to  see  how  the  drawing  was 
the  event  by  which  the  winner  was  in  fact  ascertained.  In  B.  v.  Stoddart,  supra, 
the  exercise  of  skill  in  filling  in  the  name  of  a  probable  winner  seems  parallel 
to  the  drawing  in  B.  v.  Holts,  supra.  Both  operations  put  the  competitor  in  a 
position  to  win  a  prize,  subject  always  to  the  uncertainty  of  the  race.  It  was  in 
both  cases  by  the  determination  of  this  uncertainty  that  the  winner  was  to  be 
ascertained.  It  is  submitted  that  the  two  cases  are  not  reconcilable  upon  this 
point,  and  that  B.  v.  Stoddart,  supra,  is  to  be  preferred. 

(^)  Penalty  not  exceeding  £50,  or  three  calendar  months'  imprisonment 
((Betting  Act,  1853  (16  &  17  Yict.  c.  119),  s.  4).  A  deposit  against  bets  still  to 
be  made  is  within  the  statute  {B.  v.  Mortimer,  [1911]  1  K.  B.  70,  C.  0.  A.). 

(r)  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  s.  5.  It  is  to  be  observed  that 
"  the  "  person  using  "  the  place  is  not  mentioned  in  the  preceding  section  as  in 
the  earlier  sections,  an  omission  which  renders  ambiguous  the  expression  "  any 
«uch  person  aforesaid"  occurring  in  this  section  (see  p.  273,  ante).  The  authori- 
ties are  in  conflict  as  to  whether  "  the  person  using  "  comes  within  s.  5,  but  the 
balance  appears  to  be  in  favour  of  the  view  that  he  does  not  {Doggett  v.  Catterns 
(1865),  19  0.  B.  (n.  s.)  765,  Ex.  Ch.,  as  explained  in  B.  v.  Preedy  (1888),  17 
Cox,  0.  C.  433 ;  Hawke  v.  Dunn,  [1897]  1  Q.  B.  579 ;  Mclnaney  v.  Hildretli, 
[1897]  1  Q.  B.  600,  per  Hawkins,  J.  ;  Liddell  y.  Lofthouse,  [1896]  1  Q.  B.  295, 
per  LiNDLEY,  L.  J.,  at  p.  297 ;  Powell  v.  Kempton  Park  Bacecourse  Co.,  [1897] 

2  Q.  B.  242,  0.  A.,  per  A.  L.  Smith,  L.J.,  at  p.  281  ;  per  Eigby,  L.J.,  at  p.  294  ; 
compare,  however,  Poivell  v.  Kempton  Park  Bacecourse  Co.,  [1899]  A.  C.  143, 
per  Lord  Halsbtjry,  L.O.,  at  p.  165  ;  and  Vogt  v.  Mortimer  (1906),  22  T.  L.  E. 
763 ;  and  see  B.  v.  Worton,  [1895]  1  Q.  B.  227. 

(s)  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  s.  7. 
{t)  Betting  Act,  1874  (37  &  38  Yict.  c.  15),  s.  3. 

(a)  Hid.  The  words  of  the  statute  are  .  .  with  respect  to  any  such  bet 
or  wager  or  any  such  event  or  contingency  as  is  mentioned  in  "  the  Betting 
Act,  1853  (16  &  17  Yict.  c.  119),  and  does  not  prohibit  the  advertisement  of  any 
other  kind  of  betting  ( Cox  v.  Andrews  (1883),  12  Q.  B.  D.  126).  In  Scotland,  how- 
ever,' it  has  been  held  that  the  bets  referred  to  in  the  Betting  Act,  1874  (37  &  38 
Yict.  c.  15),  are  not  confined  to  those  to  be  made  in  a  betting-house,  so  long  as 
they  are  bets  upon  the  contingencies  named  in  the  Betting  Act,  1853  (16  &  17  Yict. 
c.  119).    But  neither  the  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  s.  7,  nor  the 
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such  bet  or  wager,  or  with  intent  to  induce  any  person  to  apply  to 
any  house,  office,  room,  or  place,  or  to  any  person,  with  the  view  of 
obtaining  any  information  or  advice  for  the  purpose  of  such  bet  or 
wager,  or  with  respect  to  any  such  event ;  or  inviting  any  person  to 
take  any  share  in  or  in  connection  with  any  such  bet  or  wager,  the 
person  sending,  exhibiting,  or  publishing,  or  causing  the  same  to 
be  sent,  exhibited,  or  published,  is  subjected  to  a  penalty  {b).  But  it 
must  appear,  by  reasonable  intendment  from  the  advertisement 
itself,  that  the  betting  which  is  advertised  is  of  the  prohibited 
kind  (c). 

Any  person  who  on  behalf  of  the  owner  or  occupier  of  a  betting- 
house  invites  other  persons  to  resort  to  it  for  the  purpose  of  betting 
is  also  subjected  to  a  penalty  {d). 


Part  IV. — Lotteries. 

Sect.  1. — Definition. 

605.  A  lottery  has  been  described  as  a  scheme  for  distributing  Distribution 
prizes  by  lot  or  chance  (e).  In  its  simplest  form  the  adventurers  of  stakes 
contribute  to  a  fund  which  they  agree  among  themselves  shall  be 
unequally  divided  upon  the  happening  of  an  agreed  event  (/).  A 
stranger  to  this  contract  does  not,  by  acquiring  from  a  contributor 
the  contributor's  chances  of  a  prize,  establish  any  privity  of 
contract  between  himself  and  the  other  contributors  or  the  stake- 
holder ig).  He  who  organises  such  a  scheme  may  or  may  not 
be  a  party  to  the  agreement  between  the  adventurers,  so  that 
in  considering  whether  a  lottery  is  set  up  or  maintained  it  is 
unnecessary  to  consider  whether  or  not  the  organiser  is  to  make  a 


Betting  Act,  1874  (37  &  38  Vict.  c.  15),  are  confined  to  advertisements  of  bets  to  be 
made  with  persons  resorting  to  betting-houses,  but  cover  the  transactions  by- 
deposit  aimed  at  by  the  latter  part  of  the  Betting  Act,  1853  (16  &  17  Yict.  c.  119), 
s.  1  {Haiuke  v.  Mackenzie  (Nos.  1  and  2),  [1902]  2  K.  B.  225),  and  would  there- 
fore cover  cases  where  the  deposit  is  only  constructively  made  at  the  betting- 
house,  as  in  Stoddart  v.  Flawhe,  [1902]  1  K.  B.  353  ;  compare  E.  v.  Andreius, 
Scliotz  and  Luggar  (1910),  74  J.  P.  255 ;  see  also  Agnew  v.  Morley,  [1909]  S.  C. 
(J.)  41. 

(6)  Betting  Act,  1874  (37  &  38  Yict.  c.  15),  s.  3  ;  Betting  Act,  1853  (16  &  17 
Yict.  c.  119),  s.  7.  The  penalty  is  not  exceeding  £30,  or  two  months'  imprison- 
ment, with  or  without  hard  labour. 

(c)  Ashley  and  Smith,  Ltd.  v.  Hawhe  (1903),  89  L.  T.  538.  It  seems  to  follow 
that  if  the  betting  which  is  advertised,  though  of  the  same  kind  as  that 
prohibited,  is  carried  on  wholly  beyond  the  jurisdiction,  the  publication  of  the 
advertisement  would  not  be  an  ofl'ence.  But  see  p.  296,  ante,  as  to  a  material 
step  towards  the  receipt  of  the  deposit  taking  place  within  the  jurisdiction. 

{d)  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  s.  7.  The  penalty  is  not 
exceeding  £30,  or  two  months'  imprisonment,  with  or  without  hard  labour. 

(e)  Taijlor  v.  Smetten  (1883),  11  Q.  B.  D.  207 ;  Barclay  v.  Pearson,  [1893]  2 
Ch.  154. 

(/)  This  is  the  form  of  an  ordinary  sweepstake,  which  is  a  lottery  [Allpm-t  v. 
Nutt  (1845),  1  0.  B.  974  ;  Oatty  v.  Field  (1846),  9  Q.  B.  431  ;  Mearing  v. 
Hellings  (1845),  14  M.  &  W.  711;  R.  v.  HoUs,  [1898]  2  Q.  B.  647,  C.  C.  E. ; 
Hardwick  v.  Lane,  [1904]  1  K.  B.  204). 

{g)  Jones  v.  Carter  (1845),  8  Q.  B.  134. 
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Sect.  1.     profit  out  of  the  subscriptions  (h).    The  agreement  between  the 
Definition,   adventurers,  when  the  lottery  takes  this  simple  form,  seems  to  be 
~       a  wager  between  them,  for  all  stand  to  lose  the  amount  of  their  sub- 
The  element    scriptions  in  favour  of  the  winner.    But  though  this  element  of 
of  wager.       wager  does  not  appear  ever  to  be  wholly  absent  (i),  yet  it  need  not 
be  common  to  all  the  adventurers ;  it  is  enough  that  some  of  them 
stand  to  lose  {k).    Therefore,  if  some  of  the  adventurers  have,  how- 
ever indirectly,  contributed  to  the  fund  out  of  which  the  prizes  are 
to  be  paid,  they  risk  the  amount  of  their  contributions,  and  in  such 
a  case  it  is  immaterial  that  others  who  have  contributed  nothing 
may  win  the  prize  (I). 

Conversely,  it  is  not  essential  that  the  fund  out  of  which  the 
prizes  are  provided  should  consist  only  of  sums  contributed  by  the 
adventurers  (m).  Nor  does  the  fact  that  every  adventurer  in  any 
event  obtains  some  or  even  full  (n)  value  for  his  subscription 
prevent  the  scheme  from  being  a  lottery  (o).  But  it  seems  that 
when  the  chances  of  a  prize  are  obtained  wholly  gratuitously,  and 
when,  therefore,  none  of  the  adventurers  risks  anything,  the  scheme 
would  not  be  a  lottery  (p). 

The  distribution  must  depend  wholly  upon  chance,  and  if  the 
exercise  of  skill  on  the  part  of  the  competitors  can,  and  does,  con- 
tribute to  success,  the  scheme  is  not  a  lottery,  although  chance 
may  play  a  part  in  it  (q) . 

(h)  Allport  V.  Nittt  (1845),  1  0.  B.  974;  Gatty  v.  Field  (1846),  9  Q.  B.  431  ; 
Ilardioicic  Y.  Lane,  [1904]  1  K.  B.  204. 

(i)  In  spite  of  the  fact  that  the  courts  have  adopted  as  a  definition  the 
description  of  a  lottery  given  above,  in  which  the  wagering  element  is  not  men- 
tioned, there  is  no  reported  case  in  which  the  element  has  been  wholly  absent. 
Indeed,  tbe  courts  have  gone  out  of  their  way  to  discover  its  presence,  e.g., 
Willis  V.  Yoimg  and  Stemhridge,  [1907]  1  K.  B.  448,  where  Daeling,  J., 
expressed  a  doubt  whether  if  the  distribution  had  been  wholly  gratuitous  the 
scheme  under  discussion  would  have  been  a  wager ;  and  compare  the  observa- 
tions of  Lord  Selbobne,  L.C,  that  the  statutes  have  reference  to  gambling 
transactions  only  {Wallingford  v.  Mutual  Society  (1880)j  5  App.  Cas.  685). 

[k)  Willis  V.  Young  and  Stemlridge^  su^ra. 
[l)  I  hid. 
(m)  Ibid. 

(n)  Taylor  v.  Smetten  (1883),  11  Q.  B.  D.  207  ;  and  compare  Morris  v.  Black- 
man  (1864),  2  H.  &  C.  912.  It  is  submitted  that  "  full  value"  must  be  under- 
stood as  meaning  that  nothing  is  added  to  the  price  of  the  article  for  the  chance. 
But  the  chance,  by  offering  an  inducement  to  others  to  purchase,  so  increases 
the  sale  of  the  article  that  it  becomes  possible  to  provide  the  prizes  out  of  the 
pi'ofits.  It  is  only  in  this  indirect  way  that  the  purchasers  contribute  to  the 
prizes  ;  but  this  contribution  is  sufficient  to  make  the  scheme  a  lottery  {Hunt  v. 
HW/ams  (1888),  52  J.  P.  821  ;  Hall  y .  McWilliam  (1901),  85  L.  T.  239;  and 
*  compare  Willis  v.  Young  and  Stembridge,  supra). 

(o)  Taylor  v.  Smetten,  supra  ;  R.  v.  Harris  (1866),  10  Cox,  C.  0.  352. 

{p)  Willis  V.  Young  and  Stembridye,  swpra,  per  Daeling,  J. 

Iq)  Gaminada  v.  Hulton  (1891),  60  L.  J.  (m.  c.)  116;  HallY.  Cox,  [1899]  1 
Q.  B.  198,  0.  A. ;  Stoddart  v.  Sagar,  Sagar  v.  Stoddart,  [1895]  2  Q.  B.  474  ; 
compare,  however,  Bhjth  v.  Hidton  <&  Co.,  Ltd.  (1908),  24  T.  L.  E.  719,  0.  A.,  a 
case  in  which  a  "  lastline  "  or  "  limerick  "  competition  was  held  to  be  a  lottery. 
It  is  suggested  that  in  view  of  the  finding  that,  upon  its  true  construction,  the 
contract  provided  that  the  editor  should  have  "  an  arbitrary  unfettered  choice 
as  to  who  should  be  declared  the  winner  of  the  competition,  and  that  the  winner 
should  be  selected  not  according  to  merit,  but  according  to  fancy,  or  according  to 
some  temporary  rule  which  the  editor  might  choose  to  adopt,"  this  case  is  not  in 
conflict  with  the  statement  in  the  text.  But  the  view  taken  by  Buckley,  L.J. ,  of 
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It  seems  that  the  substantial  object  of  the  whole  scheme  will  be  Sect.  i. 
looked  at  in  order  to  ascertain  whether  it  is  a  lottery.  Where  the  Definition, 
scheme  has  for  its  object  the  carrying  on  of  a  legitimate  business, 
the  fact  that  it  provides  for  the  distribution  of  its  profits  in  certain 
events  by  lot  will  not  vitiate  the  scheme  (r).  Sales  by  lottery  are 
void  (s),  and  also  promises,  either  with  or  without  consideration, 
conditioned  upon  the  result  of  a  lottery  (t)  ;  but  joint  tenants,  tenants 
in  common,  and  part  owners  of  real  property  can  validly  divide  their 
property  by  lot,  and  obtain  a  good  title  to  their  shares  by  such 
division  {it). 

606.  Art  Unions  are  also  exempted,  on  certain  conditions  (a),  Art  Unions, 
from  the  operation  of  the  Lottery  Acts  (b),  and  are  made  lawful 
associations,  and  the  members  of,  and  subscribers  and  contribufors 

to  theni,  and  their  agents,  are  exempted  from  penalties  (c). 

Sect.  2. — Offences. 

607.  Lotteries  are  common  nuisances  (cZ),  and  persons  setting  Setting  up, 
them  up  are  liable  to  be  indicted  at  common  law  accordingly  (e).  or  selling 

^  ^  Cll3*IlCGS  in 

the  duties  of  the  editor,  makes  his  decision  difficult  to  reconcile  with  e'arlier  lotteries. 

decisions,  particul9,rlY  with  Hall  v.  Cox,  [1899]  1  Q.  B.  198,  C.  A.,  which, 

however,  was  not  cited.    A  similar  conclusion  was  arrived  at  upon  the  facts 

in  Smith's  Advertising  Agency  v.  Leeds  Laboratory  Co.  (1910),  26  T.  L.  E.  335, 

0.  A.    An  instance  where  skill  could  have,  but  did  not,  contribute  to  the  result 

occurred  in  Scotland.     An  automatic  machine,  having  several  compartments 

into  which  a  coin  could  be  projected  by  the  operator  by  means  of  a  spring,  a 

prize  being  obtained  by  lodging  the  coin  in  certain  of  the  compartments,  where 

skill,  if  acquired  by  the  operator,  would  have  contributed  to  success,  but  where 

the  circumstances  were  such  that  it  was  practically  impossible  to  acquire  it,  was 

held  to  be  a  lottery  {Santongeli  v.  Neilson  (1900),  3  Eraser  (Justiciary  Cases),  10). 

Similar  machines  have,  in  England,  been  held  to  be  unlawful  games  {Fielding 

V.  Turner,  [1903]  1  K  B.  867;  Thompson  v.  Mason  (1904),  90  L.  T.  649).  It 

therefore  seems  unnecessary  to  consider  whether  they  are  also  lotteries. 

(r)  Wallingford  v.  Mutual  Society  (1880),  5  App.  Cas.  685 ;  and  compare 
O'Connor  v.  Bradshaw  (1850),  5  Exch.  882.  ,  In  Sykes  v.  Beadon  (1879),  11 
Oh.  D.  170,  Jessel,  M.R.,  expressed  the  opinion  that  a  scheme  for  investment, 
which  included  a  division  of  profits  by  lot,  contravened  the  Lottery  Acts,  as  to 
which,  see  p.  301,  post.  The  case,  however,  was  not  decided  upon  this  point; 
and  was  overruled  by  Smith  v.  Anderson  (1880),  15  Ch.  D.  247,  0.  A.,  without 
mention  being  made  of  the  question  of  lottery. 

(s)  Gaming  Act,  1738  (12  Geo.  2,  c.  28),  s.  4.  The  subject-matter  of  the  sale 
is  also  forfeitable  {ihid.) ;  the  Lotteries  Act,  1721  (8  Geo.  1,  c.  2),  s.  36,  also  imposes 
a  penalty  upon  persons  selling  by  lot.  See  also  Fisher  v.  Bridges  (1854),  3 
E.  &  B.  642,  Ex.  Ch. 

(t)  Gaming  Act,  1802  (42  Geo.  3,  c.  119),  s.  5. 

(w)  Gaming  Act,  1738  (12  Geo.  2,  c.  28),  s.  11,  excepts  from  the  operation  of 
the  Act  partitions  by  lot  between  "  part-owners,  joint  tenants,  and  tenants  in 
common"  of  ''manors,  honours,  royalties,  lands,  tenements,  advowsons, 
presentations,  rents,  services,  and  hereditaments." 

(a)  Art  Unions  Act,  1846  (9  &  10  Yict.  c.  48),  s.  1.  The  conditions  of 
exemption  are — that  a  royal  charter  of  incorporation  shall  have  been  first 
obtained,  or  that  the  instrument  of  association  and  the  rules  and  regulations 
of  the  association  shall  be  approved  by  the  Privy  Council  ;  also,  that  the 
charter  or  instrument  of  association  be  expressed  to  be  revocable  on  the  report 
of  the  Privy  Council  that  the  association  has  been  perverted  from  its  objects. 

(6)  As  to  these  Acts,  see  p.  302,  post. 

(c)  Art  Unions  Act,  1846  (9  &  10  Vict.  c.  48),  s.  1. 

{d)  Stat.  (1698)  10  Will.  3,  c.  23,  s.  1  ;  Gaming  Act,  1802  (42  Geo.  3,  c.  119), 

8.  1. 

(e)  R.  V.  Crawshaio  (1860),  Bell,  C.  C.  303. 
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Sect.  2.  getting  up  or  maintaining  a  lottery  is  also  a  statutory  offence  (/), 
Offences,  and  none  the  less  so  because  set  up  under  a  grant  from  a  foreign 
government  (g).  So  also  is  selling  by  lot,  or  setting  up  or  maintain- 
ing any  place  for  the  purpose  (h).  But  the  temporary  use  of  a  room, 
on  one  occasion  only,  for  the  purpose  of  drawing  a  lottery  is  not 
within  the  prohibition  (i).  The  word  "  place  "  extends  to  any  place 
in  or  outside  an  inclosed  building,  whether  on  land  or  water  (/c). 

Making  proposals  or  schemes  for  lotteries  dependent  upon  the 
chances  of  a  public  lottery  authorised  b}^  Act  of  Parliament  is  also 
an  offence  (l).  Selling  tickets,  chances,  or  shares  in  any  English  of 
foreign  lottery  (m),  or  dehvering  them  or  causing  them  to  be 
delivered  (n),  or  procuring  or  delivering  any  tickets  in  any  foreign 
or  any  pretended  foreign  lottery,  or  in  any  undertaking  in  the 
nature  of  a  lottery,  or  in  any  duplicate  or  pretended  duplicate  of 
any  foreign  or  pretended  foreign  lottery ;  or  receiving  money  for 
such  tickets  or  in  consideration  of  any  money  to  be  repaid  in  case 
any  ticket  in  any  foreign  or  pretended  foreign  lottery,  or  part 
thereof,  proves  fortunate  (o),  are  offences. 

Persons  who  aid,  abet,  counsel,  or  procure  the  commission  of 
an  offence  are  themselves  guilty  of  an  offence  (p). 


(/)  Stat.  (1698)  10  Will.  3,  c.  23,  s.  2  ;  penalty  £500  and  prosecntion  of 
offender  as  a  common  rogue  {ibid.) :  Gaming  Act,  1802  (42  Greo.  3,  c.  119),  s.  2  j 
penalty  £500,  or  offender  punishable  as  a  rogue  {Hid.,  ss.  2,  3). 

[g)  Lotteries  Act,  1722  (9  Greo.  1,  c.  19),  s.  4;  penalty  £200.  and  imprison- 
ment for  one  year  {ibid.).  The  statute  provides  for  an  appeal.  The  lotteries 
which  are  forbidden  are  those  set  up  in  this  countrj^,  so  that  a  company  incor- 
porated in  this  country  for  the  purpose  of  operating  lotteries  abroad  commits  no 
offence  {Macnee  v.  Persian  Investment  Corporation  (1890),  44  Oh.  D.  306). 

{h)  Lotteries  Act,  1721  (8  Geo.  1,  c.  2),  s.  36;  Gaming  Act,  1738  (12  Geo.  2, 
0.  28),  s.  1  (which  provide  a  right  of  appeal).  The  penalty  under  the  former 
Act  is  £500,  and  also  imprisonment  for  one  year,  and  under  the  latter  Act 
£200  :  Gaming  Act,  1802  (42  Geo.  3,  c.  119),  s.  2;  see  note  (/),  supra.  Proceedings 
must  be  taken  within  three  months  (Gaming  Act,  1738  (12  Geo.  2,  c.  28), 
s.  12). 

[i)  Martin  v.  Benjamin,  [1907]  1  K  B.  64. 
(k)  Lotteries  Act,  1823  (4  Geo.  4,  c.  60),  s.  60. 

{1)  Lotteries  Act,  1721  (8  Geo.  1,  c.  2),  s.  36 ;  Gaming  Act,  1738  (12  Geo.  2, 
c.  28),  s.  1.    For  penalty  and  appeal,  see  note  {li),  supra. 

{m)  Lotteries  Act,  1721  (8  Geo.  1,  c.  2),  s.  36  ;  for  penalty,  see  note  (A), 
supra  :  Lotteries  Act,  1722  (9  Geo.  1,  c.  19),  s.  4  ;  for  penalty,  see  note  [g], 
sup>ra:  Lotteries  Act,  1732  (6  Geo.  2,  c.  35),  s.  29;  the  penalty  is  £200  and 
imx^risonment  for  one  year,  and  a  right  of  appeal  is  given  {ibid.,  s.  30)  :  Lotteries 
Act,  1823  (4  Geo.  4,  c.  60),  s.  41  ;  the  penalty  is  not  exceeding  £50,  and  offenders 
are  to  be  deemed  to  be  rogues  and  vagabonds,  and  may  be  imprisoned  for  from 
one  to  six  months,  and  in  case  of  a  second  offence  may,  in  addition,  be  whipped. 
Under  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict.  c.  49),  s.  4,  a  fine  of 
£25  may  be  imposed  in  lieu  of  imprisonment.  A  limited  company  cannot  be 
convicted  of  an  offence  under  this  section  {Hawke\.  E.  Hulton  &  Co.,  Ltd.,  [1909] 
2  K.  B.  93). 

(n)  Lotteries  Act,  1721  (8  Geo.  1,  c.  2),.  s.  36;  for  penalty,  see  note  (A), 
supra:  Lotteries  Act,  1722  (9  Geo.  1,  c.  19),  s.  4;  for  penalty,  see  note  {g\ 
supra:  Gaming  Act,  1738  (12  Geo.  2,  c.  28),  s.  1;  for  penalty,  see  note  (A), 
supra. 

(o)  Lotteries  Act,  1732  (6  Geo.  2,  c.  35),  s.  29  ;  for  penalties,  see  note  (w), 
supra.   See  also  title  CiUMiivrAL  Law  and  Procedure,  Vol.  IX.,  p.  547. 

{p)  Summary  Jurisdiction  Act,  1818  (11  &  12  Yict.  c.  43),  s.  5.  A  wholesale 
dealer  who  pressed  his  goods  upon  a  retailer,  such  goods  containing,  in  some 
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608.  Any  person  who  prints  or  publishes  or  causes  to  be  printed     Sect.  2. 
or  published  any  advertisement  or  other  notice  of,  or  relating  to,  Offences, 
a  drawing  or  intended  drawing  of  any  foreign  lottery,  or  of  any  Advertising 
lottery  or  lotteries  not  authorised  by  Act  of  Parliament,  or  who  lotteries, 
prints  or  publishes  or  causes  to  be  printed  or  published  any 
advertisement  or  other  notice  of,  or  for  sale  of,  any  ticket  or  tickets, 

chance  or  chances,  or  any  share  or  shares  of  any  ticket  or  tickets, 
chance  or  chances,  of  or  in  any  such  lottery,  or  any  advertisement 
or  notice  concerning  or  in  any  manner  relating  to  any  such  lottery, 
or  any  ticket,  chance,  or  share,  tickets,  chances,  or  shares,  thereof 
or  therein,  is  subjected  to  a  penalty  (g^).  It  seems  that  the  adver- 
tisements or  notices  contemplated  are  such  as  invite  subscription  to 
lotteries  (r),  and  that  persons  who  distribute  such  notices  publish 
them(s). 

609.  Magistrates  have  power,  in  certain  cases,  to  authorise  the  Search 
search  of  any  house,  of  which  complaint  of  offences  connected  with  warrants, 
lotteries  having  been  committed  has  been  made  to  them,  and  offenders 

and  persons  who  are  found  there  and  who  have  knowingly  aided  or 
assisted,  or  have  been  concerned  with  any  offender  in  carrying  on 
any  transactions  respecting  lotteries,  and  all  persons,  npt  discovered 
in  the  house,  but  employing  others  in  any  such  transactions  or  in 
assisting  such  others,  are  liable  to  be  dealt  with  as  rogues  and 
vagabonds.  Persons  forcibly  obstructing  the  search  are  liable  to 
fine,  imprisonment,  and  public  whipping  at  the  discretion  of  the 
court  (t).  ^ 


cases,  money  prizes,  with  a  view  to  resale  to  the  public,  was  convicted  under 
this  section  {Barratt  v.  Burden  (1893),  63  L.  J.  (m.  c.)  33). 

[q)  Lotteries  Act,  1836  (6  &  7  Will.  4,  c.^  66) ;  penalty  £50.^  The  ofeences 
covered  by  this  Act  are  separately  dealt  with  by  several  earlier  Acts  which 
remain  in  force.  It  is  an  offence  by  writing  or  printing  to  publish  the 
setting  up  of  a  lottery  with  intent  to  have  such  lottery  drawn  (Lotteries  Act, 
1710  (9  Ann.  c.  6),  s.  57) ;  penalty  £100 :  to  make,  print,  advertise  or  publish, 
or  cause  to  be  made,  printed,  advertised  or  published,  proposals  or  schemes  for 
lotteries  dependent  upon  the  chances  of  an  authorised  lottery  (Lotteries  Act, 
1721  (8  Geo.  1,  c.  2),  s.  36;  Gaming  Act,  1738  (12  Geo._  2,  c.  28),  s.  1;  for 
respective  penalties,  see  note  (A),  p.  302,  ante) :  to  make,  print  or  publish,  or  to 
cause  to  be  made,  printed  or  published,  any  proposal  or  scheme  for  any  lottery 
set  up  by  virtue  of  a  grant  of  a  foreign  government,  or  any  undertaking  in  the 
nature  of  a  lottery  (Lotteries  Act,  1722  (9  Geo.  1,  c.  19),  s.  4 ;  for  penalties,  see 
note  [g],  p.  302,  ante) :  to  publish  proposals  for  sale  of  tickets  in  any  lottery, 
foreign  or  otherwise  (Lotteries  Act,  1823  (4  Geo.  4,  c.  60),  s.  41 ;  see  note  (m), 
p.  302,  ante).  A  limited  company  cannot  be  convicted  under  this  section  [Hawhe 
V.  E.  Hulton  &  Go.,  Ltd.,  [1909]  2  K  B.  93).  The  importation  of  notices  or 
advertisements  of  lotteries,  intended  for  distribution  in  this  country,  is  prohibited 
by  the  Eevenue  Act,  1898  (61  &  62  Yiot.  c.  46),  s.  1  (2). 

(r)  Macnee^  v.  Persian  Investment  Corporation  (1890),  44  Ch.  D.  306.  A  pro- 
spectus inviting  subscriptions  to  a  company  formed  for  the  purpose  of  carrying 
on  foreign  lotteries  is  not  such  a  notice  or  advertisement  (ibid.). 

(s)  Lotteries  Act,  1823  (4  Geo.  4,  c.  60),  s.  59  ;  Gaming  Act,  1802  (42  Geo.  3, 
c.  119),  s.  4;  King  v.  Smith  (1791),  4  Term  Eep.  414,  per  Lord  Kenyon,  C.J., 
at  p.  419.  The  Act  under  -w-hich.  the  action  was  brought  to  recover  penalties  was 
stat.  (1782)  22  Geo.  3,  c.  47,  s.  13  (now  repealed),  which  forbade  persons  "to 
publish  a,ny  proposal  "  for  a  lottery. 

{t)  Lotteries  Act,  1823  (4  Geo.  4,  c.  60),  ss.  59,  61 ;  Gaming  Act,  1802 
(42  Geo.  3,  c.  119),  s.  4. 
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Sect.  2.        gjQ,  Those  who  take  part  in  lotteries,  or  sales  by  lotteries,  as 
Offences,    adventurers,  players,  or  contributors,  also  commit  an  offence  {a) ; 
Liability  of  since  lotteries  are  unlawful  games  (h),  places  where  they  are 

adventmers.  carried  on  would  seem  to  be  common  gaming-houses  (c) ,  and  persons 
frequenting  such  places  liable  accordingly  (d) .  The  pecuniary 
penalties  provided  for  any  offence  concerning  lotteries  are  recover- 
able only  at  the  suit  of  the  Attorney-General  (e). 


(a)  Stat.  (1698)  10  Will.  3,  c.  23,  ss.  2,  3  ;^  penalty  £20  :  Lotteries  Act, 
1721  (8  Greo.  1,  c.  2),  s.  36  ;  penalty,  double  their  contribution  :  '  Graming  Act, 
1738  (12  Geo.  2,  c.  28),  s.  3 :  penalty  £50. 

(&)  See  pp.  284,  285,  ante. 

c)  See  p.  288,  ante. 

d)  See  pp.  287,  291,  ante. 

(e)  Lotteries  Act,  1806  (46  Geo.  3,  c.  148),  s.  59 ;  Lotteries  Act,  1845  (8  &  9 
Vict.  c.  74),  S3.  3,  4. 


GANGMASTER8. 

See  Ageicultukb. 


GAOL  AND  GAOLER. 

See  Pkisons. 


GAOL  DELIVERY. 

Courts  ;  Criminal  Law  and  Procedure. 


GARDENS. 

See  Agriculture  ;  Allotments  ;  Open  Spaces  and  Eecreation 

Grounds. 


GARNISHEE. 

See  Execution  ;  Practice  and  Procedure. 
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Part  I. — Powers  to  Carry  on  a  Gas 
Undertaking. 

Sect.  1. —  Undertakings  without  Statutory  Powers.  Sect.  1, 

611.  Gas  is  supplied  for  general  use  in  a  number  of  places  by  Under- 
persons  or  companies  who  have  no  special  statutory  authority  and  taking 
whose  rights  and  liabilities  are  governed  by  the  general  law  (a).  without 
They  have  no  right  to  interfere  with  streets  or  highways  for  the  StatutoiT 
purpose  of  laying  their  mains  or  pipes,  and  are  liable  to  be  indicted  Powers, 
for  a  nuisance  for  such  interference,  even  when  it  has  been  done  Liabilities 
with  the  consent  of  the  road  authority  (h).    They  are  also  liable  under  the 
in  damages  in  respect  of  any  injuries  thereby  occasioned  (c).    The  g^^^erai  law. 
courts,  however,  will  not  restrain  them  by  injunction  from  opening 

the  streets  to  lay  pipes,  provided  the  annoyance  to  the  public  is 
temporary  and  not  serious  (d),  though  they  are  subject  to  the  rights 
of  the  owners  of  the  soil  through  which  their  pipes  may  be  laid,  and 
an  injunction  restraining  the  unauthorised  laying  of  such  pipes  will 
be  granted  at  the  instance  of  an  owner  (e). 

Sect.  2. — Poivers  under  General  Statutes. 
Sub-Sect.  1. — Uiider  Lighting  and  Watching  Act. 

612.  Certain  local  authorities  have  power  under  general  statutes  Kural  dis- 
to  light  or  cause  their  streets  and  roads  to  be  lighted  with  gas,  and  ^ricts. 
for  this  purpose  to  erect  lamp-posts  and  lay  the  necessary  pipes.  A 
general  power  of  this  kind  was  obtainable  in  any  parish  by  the  adop- 
tion of  the  Lighting  and  Watching  Act,  1833  (/).    The  operation 

of  the  Act  is  now  confined  to  rural  districts,  and  to  those  only 
which  have  not  obtained  urban  powers  of  lighting  {g).    It  might, 

ia)  Thus  for  the  recovery  of  their  charges  they  have  no  summary  remedy 
and  must  sue  in  contract ;  they  have  nothing  in  the  nature  of  a  monopoly,  and 
lack  other  privileges  which  are  granted  to  statutory  companies.  At  the  same 
time  they  are  free  from  many  restrictions,  and  are  under  no  obligation  to  supply 
gas  to  anyone  [Hoddesdon  Gas  and  Goke  Co.  v.  Haselwood  (1859),  6  0.  B.  (n.  s.) 
239).  As  to  the  compulsory  purchase  of  non-statutory  undertakings,  see  p.  321, 
jpost. 

(b)  R.  V.  Sheffield  Gas  Goyisumers'  Co.  (1853),  18  Jur.  146,  n.;  R.  v  Longton 
Gas  Co.  (1860),  2  E.  &  E.  651 ;  and  see  Preston  Corporation  v.  FuUwood  Local  ' 
Board  (1885),  53  L.  T.  718.  They  may  also  be  liable  to  a  penalty  under  the 
Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  s.  72,  for  damaging  the  highway 
[HaiuMns  v.  Robinson  (1872),  37  J.  P.  662).  As  to  damages  to  highways  generally, 
see  title  Highways,  Streets,  and  Bhidges. 

(c)  LUis  V.  Sheffield  Gas  Consumers  Co.  (1853),  2  E.  &  B.  767. 

(d)  A.-G.  V.  Sheffield  Gas  Consumers  Co.  (1853),  3  De  M.  &  G.  304  ;  A.-G. 
V.  Cambridge  Consumers  Gas  Co.  (1868),  4  Oh.  App.  71 ;  and  see  Goldsmid  v. 
Tunhridge  Wells  Improvement  Commissioners  (1866),  1  Oh.  App.  M9,per  TuBNER, 
L.J.,  at  pp.  354,  355;  Edqeware  Highway  Board  v.  Harrow  Gas  Co.  (1874), 
L.  E.  10  Q.  B.  92. 

(e)  A.-G.  V.  Cambridge  Consumers  Gas  Co.,  supra,  at  pp.  86,  87  ;  Goodson  v. 
Richardson  (1874),  9  Ch.  App.  221i;  and  see  Marriott  v.  East  Grinstead  Gas 
and  Water  Co.,  [1909]  1  Ch.  70.  As  to  support  to  these  pipes,  see  Normanton 
Gas  Co.  V.  Pope  and  Pearson,  Ltd.  (1883),  52  L.  J.  (q.  b.)  629,  0.  A. 

(/)  3  &  4  Will.  4,  c.  90.    As  to  adoption,  see  iUd.,  s.  4. 

[g)  It  is  superseded  in  urban  districts  and  in  rural  districts  with  urban  lighting 
jpowers  by  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  163.    In  London 
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Sect.  2. 

Powers 
under 
General 
Statutes. 


Powers  of 

lighting 

roads. 


and  still  may,  be  adopted  for  the  whole  or  part  of  a  parish  (/t). 
Before  the  5th  March,  1894  (i),  it  was  administered  by  inspectors 
appointed  by  the  ratepayers ;  but  as  from  that  date,  in  cases  where 
it  had  been  adopted  for  the  whole  parish,  the  powers  were  trans- 
ferred to  the  parish  council  (/c).  If  it  had  been  adopted  for  part 
only,  the  parish  meeting  or  the  inspectors  were  authorised  to  transfer 
the  powers,  duties,  and  liabilities  to  the  parish  council  subject  to 
any  conditions  with  respect  to  the  execution  thereof  by  means  of  a 
committee  (I).  The  Act  may  now  be  adopted  for  a  whole  parish  by 
the  jparish  meeting  (m),  or  for  part  of  a  parish  by  a  parish  meeting 
held  for  that  part  (n),  and  in  either  case  the  parish  council,  if  the 
parish  has  one,  is  to  be  the  authority  for  the  execution  of  the  Act  (o). 
If  the  parish  has  not  a  council,  the  executive  authority  will  be 
appointed  by  the  parish  meeting  (p). 

613.  The  authorities  for  the  execution  of  the  Act  are  empowered 
from  time  to  time  to  cause  such  lamp-irons  or  lamp-posts  or  other 
posts  to  be  put  up  or  fixed  upon  or  against  the  walls  or  palisades  of 
any  houses,  tenements,  buildings,  or  inclosures  (doing  as  little 
damage  as  may  be  practicable  thereto),  or  to  be  put  up  and  erected 
in  such  other  manner,  within  all  or  any  of  the  roads,  streets,  and 
places  within  the  area  for  which  the  Act  has  been  adopted,  as  they 
shall  think  proper ;  and  also  to  cause  such  number  of  lamps  of  such 
sizes  and  sorts  to  be  provided  and  affixed  as  they  shall  think  neces- 
sary for  lighting  all  or  any  of  such  roads,  streets,  and  places,  and 
to  cause  the  same  to  be  lighted  with  gas,  oil,  or  otherwise,  for  such 
number  of  hours  in  every  twenty-four  as  they  shall  think  neces- 
sary (g).  Gas  mains  or  pipes  may  not  be  laid  in  private  land  nor 
against  or  into  private  houses,  manufactories,  or  public  buildings 
without  the  consent  of  the  owner  (r),  and  there  are  provisions 
directed  against  nuisances  arising  from  the  escape  of  gas  and 
against  the  contamination  of  water  by  gas  (s).  Land  may  be  pur- 
chased or  hired  by  agreement  for  the  purposes  of  the  Act  (t),  and 
the  authorities  may  contract  with  persons  and  companies  for  the 

it  was  impliedly  superseded  by  tke  Metropolis  Management  Act,  1855  (18  &  19 
Vict.  c.  120),  ss.  90,  92,  130,  165. 

(A)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  ss.  4,  73,  77 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  7  (1). 

(?)  The  date  of  the  coming  into  operation  of  the  Local  Grovernment  Act,  1894 
(56  &  57  Vict.  c.  73). 

(k)  Ihid.,  s.  7  (5). 

(l)  Ihid.,  s.  53  (1). 

(m)  Ihid.,  s.  7  (1). 

(n)  Ihid.,  s.  7  (4). 

{o)  Ihid.,s.7{1). 

[p)  Ihid.,  s.  19  (4).  As  to  parish  meetings  and  parish  councils,  see  title 
Local  Government. 

(q)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  45.  The  power 
to  light  roads  includes  main  roads  (Local  Government  Act,  1888  (51  &  52  Vict, 
c.  41),  8.  11  (11)). 

(r)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  46.  Lamps 
may  not  be  fixed  against  private  houses  without  permission  {MeeJc  v.  Langdon 
(1862),  37  L.  T.  Jo.  181). 

(5)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  ss.  48—54;  see 
pp.  362  et  seq.,  post. 

(<)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  59. 
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lighting,  and  for  furnishing  the  lamp-posts  and  other  things  neces-     Sect.  2. 
sary  (a).  Powers 
Sub-Sect.  2.— Under  FuUic  Health  Act.  nnder 

Genera 

614.  In  urban  districts,  the  borough  or  district  council  may  Statutes, 
contract  with  any  person  for  the  supply  of  gas  or  other  means  of  jj^^^^  Yit 
lighting  the  streets,  markets,,  and  public  buildings  in  their  district,  j^g  powers. ' 
and  may  provide  such  lamps,  lamp-posts,  and  other  materials  and 
apparatus  as  they  may  think  necessary  for  lighting  the  same  (6). 

They  may  themselves  undertake  to  supply  gas  for  public  and 
private  purposes,  provided  there  is  not  any  company  or  person 
(other  than  themselves)  authorised  by  or  in  pursuance  of  any  Act 
of  Parliament,  or  any  order  confirmed  by  Parliament,  to  supply  gas 
for  public  and  private  purposes.  If  there  is  any  such  company  or 
person  so  supplying  gas,  but  the  limits  of  supply  of  such  company 
or  person  include  part  only  of  the  district,  the  council  may  them- 
selves undertake  to  supply  gas  throughout  any  part  of  the  district 
not  included  within  such  limits  of  supply  (6).  In  the  above- 
mentioned  cases  the  council  may  obtain  a  provisional  order 
authorising  a  gas  undertaking  under  and  subject  to  the  provisions 
of  the  Gas  and  Water  Works  Facilities  Act,  1870  (c),  and  any  Act 
amending  the  same  (&).  Urban  authorities  may  also  acquire  the 
powers  of  gas  companies  by  purchase  of  the  whole  undertaking (<i). 
Eural  district  councils  may  be  invested  by  the  Local  Government 
Board  with  the  same  powers  as  regards  lighting  and  gas  supply  as 
urban  authorities,  either  in  respect  of  the  whole  of  their  district  or 
of  any  contributory  place  therein  (e). 

Sub-Sect.  3. — In  the  Metropolis. 

615.  In  London  the  city  and  borough  councils  are  required  to  Metropolis 
cause  the  several  streets  within  their  districts  to  be  well  and  suffi-  Management 
ciently  lighted,  and  for  that  purpose  they  are  required  to  maintain 
or  set  up  and  maintain  a  sufficient  number  of  lamps  in  every  such 
street  and  to  cause  the  same  to  be  lighted  with  gas  or  otherwise,  and 
to  continue  lighted  at  and  during  such  times  as  the  council  may 
think  necessary  and  proper  (/). 

(a)  Lighting  and  WatcHng  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  57. 

(6)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  161.  As  to  supplying 
outside  areas,  seeFudsey  Coal  Gas  Co.  v.  Bradford  Corporation  (1873),  L.  E.  15Eq. 
167.  The  limitation  does  not  prevent  the  local  authority  supplying  electricity 
{Fareham  Local  Board  and  Fareham  Electric  Light  Co.  v.  Smith  (1891),  7  T.  L.  E. 
443).  As  to  lighting  of  streets  generally,  see  titles  Highways,  Streets  and 
Beidges  ;  Public  Health  and  Local  Administbation. 

(c)  33  &  34  Yict.  c.  70;  and  see  p.  312,  post. 

(d)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  162.  It  has  not  yet  been 
decided  whether  they  can  exercise  these  powers  after  purchase,  or  whether 
a  further  Act  or  provisional  order  is  necessary.  As  to  such  purchase,  see 
p.  320,  2^ost. 

(e)  Pablic  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  276.  The  effect  of  such 
investment  is  to  supersede  the  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4, 
c.  90) ;  see  Public  Health  Act,  187o  (38  &  39  Vict.  c.  55),  s.  163.  Such  invest- 
ment may  be  confined  to  public  lighting  only  {Lancashire  and  Yorkshire  Bail, 
Co.  V.  Bolton  Union  Assessment  Committee  and  Great  Lever  ( Township)  Overseers 
(1890),  15  App.  Cas.  323). 

(/)  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  130.  As  to 
enforcing  this  duty,  see  B.  v.  >S^.  Mary,  Islington,  Vestry  (1858),  E.  B.  &  E.  743  j 
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Sect.  3. — Grant  of  Special  Statutory  Poivers, 
Sub-Sect.  1. — In  General. 

616.  Parliamentary  authority  to  carry  on  a  gas  undertaking, 
and  for  that  purpose  to  break  open  the  public  streets,  may  be 
obtained  in  many  cases  by  means  of  a  provisional  order  subsequently 
confirmed  by  Parliament  (g),  but  when  that  procedure  is  not 
suitable  the  necessary  authority  may  be  obtained  by  procuring  the 
passing  of  a  local  and  personal  Act  (h).  This  latter  procedure  will, 
in  general,  be  necessary  when  the  undertakers  require  to  purchase 
land  compulsorily(^). 

617.  Gas  undertakers  are  commonly  authorised  to  manufacture 
and  supply  gas  for  Hghting,  heating,  motive,  and  other  purposes  within 
certain  limits,  and  also  to  provide,  produce,  sell,  dispose  of  and  deal 
in  gas,  coke,  tar,  and  all  other  residual  products  resulting  from  the 
manufacture  of  gas,  and  generally  to  carry  on  the  business  usually 
carried  on  by  a  gas  company  (j).  They  have  also  been  authorised 
to  sell,  let  for  hire,  fix,  repair,  and  remove,  and  in  some  cases  to 
manufacture,  engines,  stoves,  ranges,  pipes,  and  other  fittings  for 
lighting,  for  motive  power,  for  the  warming  and  ventilating  of 
houses  and  buildings,  for  the  cooking  of  food,  and  for  all  other 
purposes  for  which  gas  can  or  may  be  used,  and  to  provide  all 
materials  and  work  necessary  and  proper  in  that  behalf,  and  with 
respect  thereto  to  demand  and  take  such  remuneration  or  rents 
and  charges,  and  make  such  terms  and  conditions,  as  may  be  agreed 
upon  (k).     Some  corporations  have  been  authorised  to  supply 

B.Y.  Lambeth  Vestry  ,  25  J.  P.  374.    As  to  obtaining  a  supply  from  the  gas 

companies,  and  generally  as  to  the  gas  supply  of  the  metropolis,  see  p.  375,  post. 

{g)  Under  the  Gas  and  Water  Works  facilities  Act,  1870  (33  &  34  Yict. 
€.  70)^  as  amended  by  the  Gas  and  Water  Works  Eacilities  Act,  1870,  Amend- 
ment Act,  1873  (36  &  37  Yict.  c.  89) ;  see  p.  312,  post. 

{h)  Eor  the  procedure  for  obtaining  the  passing  of  a  local  and  personal  Act 
and  private  Bill  procedure,  see  title  Parliament.  Local  authorities  may  also 
in  some  instances  obtain  special  statutory  powers  by  the  purchase  of  the  rights 
and  privileges  of  gas  undertakers ;  see  p.  320,  post. 

('/■)  The  power  to  take  land  compulsorily  cannot  be  obtained  under  the  Gas 
and  Water  Works  Pacilities  Act,  1870  (33  &  34  Yict.  c.  70) ;  see  Hid.,  ss.  7,  10. 
In  the  case  of  local  authorities  the  provisions  of  the  Public  Health  Act,  1875 
(38  &  39  Yict.  c.  55),  s.  176,  may  be  available  where  the  land  is  required  for 
one  of  the  purposes  of  that  Act. 

(./)  See  Model  Gas  Bill,  1910,  clause  5.  Undertakers  have  also  been  expressly 
authorised,  for  the  purpose  of  the  undertaking,  to  acquire  licences  or  authority 
to  work  inventions  under  letters  patent  granted  in  respect  of  gas  manufacture 
or  supply  or  utilisation  of  patents. 

(Jc)  Hid.,  clause  30  (1).  In  the  case  of  local  authorities  Parliament  has, 
in  granting  this  power,  inserted  a  proviso  to  the  effect  that  such  authority  may 
not  expend  money  (except  through  a  contractor)  upon  the  provision  of  such 
fittings,  or  of  labour  and  materials  required  for  the  fixing,  repairing,  or 
removal  thereof  upon  or  from  the  premises  of  their  consumers  or  prospective  con- 
sumers. They  must  also  adjust  the  charges  to  be  made  for  any  such  fittings, 
or  for  the  fixing,  repairing,  or  removal  thereof,  so  as  to  meet  any  expendi- 
ture by  them  under  these  powers  in  connection  therewith,  including  interest 
upon  moneys  borrowed  for  those  purposes,  and  all  sums  applied  to  sinking 
funds  for  repayment  of  moneys  so  borrowed.  Every  sum  charged  by  the  local 
authority  in  respect  of  the  provision  of  such  fittings,  or  the  fixing,  repairing,  or 
removal  thereof,  shall  be  separately  stated  on  every  demand  note  delivered  by 
the  local  authority  to  the  consumer.  The  total  sums  expended  and  received  by 
the  local  authority  in  connection  with  these  purposes  in  each  year,  including 
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non-illuminating  gas  at  a  cheaper  rate  than  the  illuminating  gas 
supplied  to  ordinary  consumers  (l).  Gas  companies  have  at  times 
been  authorised  to  apply  for  provisional  orders  to  obtain  electric 
lighting  powers  (m). 

Sup-Sect.  2. — By  Local  and  Personal  Act. 

618.  Any  person  may  petition  Parliament  for  an  Act  to  authorise 
a  gas  undertaking,  but  local  authorities  who  desire  to  acquire  the 
necessary  powers  at  the  expense  of  the  local  funds  or  rates  under  the 
Borough  Funds  Acts,  1872 — 1903  (n),  must  proceed  by  provisional 
order,  if  their  object  can,  for  the  time  being,  be  so  attained  (o). 

619.  Private  or  local  Bills  which  seek  powers  with  reference  to 
gasworks  belong  to  the  first  of  the  two  classes  into  which  Bills  are 
divided  in  both  Houses  of  Parliament  for  the  purposes  of  the 
standing  orders  ( p).  In  addition  to  the  orders  generally  applicable 
to  that  class,  it  is  required,  in  the  case  of  Bills  for  constructing  gas- 
works or  works  for  the  manufacture  or  conversion  of  the  residual 
products  of  gas,  that  the  notices  shall  set  forth  and  specify  the 
lands  in  and  upon  which  such  works  are  intended  to  be  con- 
structed (q).  It  is  required  also  that  on  or  before  the  15th  December 
immediately  preceding  the  application  for  a  Bill  for  constructing 
either  of  such  works,  notice  shall  be  served  upon  the  owner,  lessee, 
and  occupier  of  every  dwelling-house  situated  within  300  yards  of 
the  lands  in  or  upon  which  those  works  may  be  constructed  (r). 

In  every  Bill  for  constructing  such  works  there  must  also  be 
inserted  a  clause  defining  the  lands  in  or  upon  which  the  works 
may  be  constructed  (s).  A  printed  copy  of  every  Bill  relating  to  gas 
must  be  deposited  at  the  office  of  the  Board  of  Trade  on  or  before 
the  18th  December,  in  the  case  of  Bills  before  the  House  of  Com- 
mons, and  the  21st  December  in  the  case  of  those  before  the  House 
of  Lords  (0- 

interest  and  sinking  fund,  must  be  shown  separately  in  the  published  accounts 
of  the  gas  undertaking  of  the  local  authority  for  that  year  (Model  Gas  Bill, 
1910,  clause  30  (3)  ). 

{I)  See  Griasgow  Corporation  Gas  Act,  1882  (45  &  46  Vict.  c.  cxc),  s.  5,  repealed 
by  Glasgow  Gas  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  cxxxi.).  The  corpora- 
tion of  Glasgow  is  also  by  the  later  Act  allowed  to  charge  lower  prices  to  large 
consumers  of  gas  than  to  small  consumers,  thus  repealing  s.  10  of  the  Act  of 
1882  (see  Glasgow  Gas  Act,  1910(10  Edw.  7  &  1  Geo.  5,  c.  cxxxi.),  ss.  25,  27). 

(m)  A  clause  for  this  purpose  appeared  at  one  time  in  the  Model  Gas  Bill 
(see  that  for  1900),  but  is  now  omitted.  For  electric  lighting  companies,  see 
title  Electric  Lighting  and  Power,  Yol.  XII.,  pp.  541  et  seq.  ;  and  for  a  form 
of  Bill  to  extend  the  powers  of  a  gas  company  to  include  electric  lighting,  see 
Encyclopaedia  of  Eorms  and  Precedents,  Yol.  IX.,  p.  264. 

{n)  Borough  Funds  Act,  1872  (35  &  36  Yict.  c.  91),  and  Borough  Funds  Act, 
1903  (3  Edw.  7,  c.  14).  The  application  of  the  Act  of  1872  was  extended  to 
.county  councils  by  the  Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  15, 
and  to  the  metropolitan  borough  councils  by  the  London  Government  Act,  1899 
(62  «fe  63  Yict.  c.  14),  s.  6  (6). 

(o)  Borough  Funds  Act,  1872  (35  &  36  Yict.  c.  91),  s.  10. 

(p)  Standing  Order  1  of  each  House.  As  to  procedure  generally,  see  title 
Parliament. 

{q)  Standing  Order  5  of  each  House. 

(r)  Standing  Order  15  of  each  House. 

(s)  Standing  Order  139  of  the  House  of  Lords  and  187  of  the  House  of 
Commons. 

{t)  Standing  Order  33  of  each  House. 
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620.  It  is  also  provided  by  the  standing  orders  of  the  House  of 
Commons  that,  in  every  Bill  by  which  an  existing  gas  company  is 
authorised  to  raise  additional  capital,  provision  shall  be  made  for 
the  offer  of  such  capital  by  public  auction  or  tender  at  the  best 
price  which  can  be  obtained,  unless  the  committee  on  the  Bill  shall 
report  that  such  provision  ought  not  to  be  required,  with  the 
reasons  on  which  their  opinion  is  founded  {a).  It  is  further  provided 
that  in  the  case  of  every  such  gas  Bill  it  shall  be  competent  to  the 
committee  so  to  regulate  the  price  of  gas  to  be  charged  to  consumers 
that  any  reduction  of  an  authorised  standard  price  shall  entitle  the 
company  to  make  a  proportionate  increase  of  the  authorised  divi- 
dend, and  that  any  increase  above  the  standard  price  shglll  involve  a 
proportionate  decrease  of  dividend  (6).  The  standing  orders  of  the 
House  of  Commons  also  provide  that  the  municipal  or  other  local 
authority  of  any  ^  town  or  district  alleging  in  their  petition  that 
such  town  or  district  may  be  injuriously  affected  by  the  provisions 
of  any  Bill  relating  to  the  lighting  thereof,  or  the  raising  of  capital 
for  such  purpose,  shall  be  entitled  to  be  heard  against  such  Bill  (c). 


Persons  who 
may  obtain 
orders. 


Undertakings 
to  which 
applicable. 


Stjb-Sect.  3. — By  Provisional  Order. 

621.  Provisional  orders  authorising  certain  gas  undertakings 
may  be  obtained  in  any  district  other  than  districts  within  the 
metropolis  by  any  company,  companies,  or  persons,  under  the 
authority  of  the  Gas  and  Water  Works  Facilities  Act,  1870  (tZ),  as 
amended  by  the  Gas  and  Water  Works  Facilities  Act,  1870,  Amend- 
ment Act,  1873  (e).  Urban  authorities  who  may  under  the  Public 
Health  Act,  1875  (/),  themselves  undertake  to  supply  gas  for  the 
whole  or  any  part  of  their  district,  and  rural  authorities  upon  whom 
these  urban  powers  are  conferred,  may  also  obtain  a  provisional 
order  under  these  Acts  in  respect  of  such  district  or  part  thereof  {g). 
The  term  "  undertakers  "  used  in  the  two  first-mentioned  Acts  is 
deemed  to  include  such  company,  companies,  or  person  and  such 
authorities  Qi). 

622.  The  gas  undertakings  in  respect  of  which  provisional 
orders  may  be  obtained  are  those  for  which  powers  are  required  for 
all  or  any  of  the  following  purposes — (1)  to  construct  or  to  main- 
tain and  continue  gasworks  and  works  connected  therewith  or  to 
manufacture  and  supply  gas  in  any  district  within  which  there  is  not 


(a)  Standing  Order  188  of  the  House  of  Commons.  There  is  a  very  similar 
provision  in  Standing  Order  140a  of  the  House  of  Lords ;  for  the  form  of  these 
provisions,  see  pp.  370  et  seq,,  post. 

(5)  Standing  Order  188  of  the  House  of  Commons.  As  to  the  form  of  such 
clause,  see  p.  369,  post. 

(c)  Standing  Order  134a. 

{d)  33  &  34  Yict.  c.  70.  S.  15  {ibid.)  provides  that  the  Act  shall  not  apply  to 
any  place  within  the  metropolis  as  defined  by  the  Metropolis  Management  Act, 
1855  (18  &  19  Yict.  c.  120). 

(e)  36  &  37  Yict.  c.  89  ;  see  also  s.  15  {ibid.)  as  to  the  exclusion  of  the 
metropolis.    See,  further,  as  to  provisional  orders,  title  Paeliament. 

(f)  38  &  39  Yict.  c.55. 

(g)  Ibid.,  s.  161;  and  see  p.  309,  ante. 

(h)  Ibid.,  s.  161 ;  and  Gas  and  Water  Works  facilities  Act,  1870  (33  &  34 
Vict.  c.  70),  8.  4. 
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an  existing  company,  corporation,  body  of  commissioners,  or  person     Sect.  3. 
empowered  by  Act  of  Parliament  to  construct  such  works  or  to     Grant  of 
manufacture  and  supply  gas ;  (2)  to  raise  additional  capital  neces-  Special 
sary  for  any  of  the  purposes  aforesaid  ;  (3)  to  enable  two  or  more  Statutory 
companies  or  persons,  duly  authorised  to  supply  gas  in  any  dis-  Powers, 
trict  or  in  adjoining  districts,  to  enter  into  agreements  jointly  to 
furnish  such  supply  or  to  amalgamate  their  undertakings  ;  (4)  to 
authorise  two  or  more  companies  or  persons  supplying  gas  in  any 
district  or  in  adjoining  districts  to  manufacture  and  supply  gas  and 
to  enter  into  agreements  jointly  to  furnish  such  supply  and  to 
amalgamate  their  undertakings  (i).   Any  gas  companies  empowered 
as  aforesaid  may  apply  for  and  avail  themselves  of  the  facilities  of 
this  Act  within  their  own  districts  respectively  (i). 

623.  Where  the  undertakers  require  powers  for  the  purpose  of  Consent 
constructing  gasworks  or  works  connected  therewith,  within  any  necessary 
district,  the  consent  of  the  local  authority  of  such  district  is  neces-  obtained! 
sary  before  any  provisional  order  can  be  obtained  ;  and  where  in 

such  district  there  is  a  road  authority  distinct  from  the  local 
authority,  the  consent  of  such  road  authority  is  also  necessary 
in  any  case  where  power  is  sought  to  break  up  any  road  of  such 
road  authority ,  unless  the  Board  of  Trade  or,  in  the  case  of  applica- 
tions by  urban  authorities,  the  Local  Government  Board,  in  any  case 
in  which  the  consent  of  the  local  authority  or  road  authority  is 
refused,  are  of  opinion,  after  inquiry,  that,  having  regard  to  all  the 
circumstances  of  the  case,  such  consent  ought  to  be  dispensed  with. 
When  the  Board  dispense  with  such  consent  they  are  required  to 
make  a  special  report  stating  the  grounds  on  which  they  have  dis- 
pensed with  the  same  (Zr).  The  local  authority,  the  consent  of  which 
is  required,  is  in  boroughs  the  town  council,  in  urban  districts  the 
district  council,  and  in  rural  parishes  the  parish  council,  or,  where 
there  is  no  parish  council,  the  parish  meeting  (I). 

624.  The  undertakers  who  intend  to  make  an  application  for  Procedure  to 
a  provisional  order  must  on  or  before  the  1st  November  next  obtain  order, 
before  their  application  give  notice  in  writing  of  their  intention  to 

make  the  same  to  every  company,  corporation,  or  person  (if  any) 
supplying  gas  within  the  district  to  which  the  proposed  application 
refers  (m).  In  the  months  of  October  and  November  next  before 
their  application,  or  in  one  of  these  months,  they  must  publish 
notice  of  their  intention  to  make  such  application  by  advertisement 
according  to  certain  rules  and  regulations  (n).    On  or  before  the 

(?:)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  3. 

{k)  Ihid.,  s.  4  ;  and  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  161,  in 
the  case  of  applications  by  urban  authorities. 

{I)  Gas  and  Water  Works  Eacilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  2,  and 
■  Sched.  A,  as  varied  by  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s,  5  ; 
Local  Government  Act,  1894  (56  &  57  Yict.  c.  73),  ss.  6,  19,  21.  The  road 
authority  in  most  cases  is  the  town  council  in  boroughs,  and  the  district  council 
in  urban  and  rural  districts.  As  regards  many  main  roads,  the  road  authority 
is  the  county  council ;  see  title  Highways,  Streets,  and  BuroaEs.  As  to  local 
authorities  in  general,  see  title  Local  Government. 

{m)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  5  (1). 

(r<)  Ihid.,  8.  5  (2).  The  whole  notice  must  be  included  in  one  advertisement, 
which  is  to  be  headed  with  a  short  title,  descriptive  of  the  undertaking.  Each 
advertisement  is  to  contain  the  following  particulars : — (1)  The  objects  of  the 
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30th  of  the  same  month  of  November  certain  documents  (o)  must 
be  deposited  at  the  office'  of  the  Board  of  Trade  in  the  case 
of  applications  by  companies  or  persons  (p),  and  at  the  office  of  the 
Local  Government  Board  in  the  case  of  applications  by  local 
authorities,  made  pursuant  to  the  Public  Health  Act,  1875  (q). 
These  documents  must  also  be  deposited  for  public  inspection  in 
the  office  of  the  clerk  of  the  county  council  or  of  the  peace  for 
every  county,  riding,  or  division  which  will  be  affected  by  the  pro- 
posed undertaking  or  in  which  any  new  work  will  be  made  (r).  On 
or  before  the  23rd  December  in  the  same  year  there  must  be 


intended  application ;  (2)  a  general  description  of  the  nature  of  the  proposed 
new  works  (if  any) ;  (3)  the  names  of  the  town-lands,  parishes,  townships,  and 
extra-parochial  places,  in  which  the  proposed  new  works  (if  any)  will  be  made  ; 
(4)  the  time  and  places  at  which  the  deposit,  which  has  to  be  made  before  the 
30th  November,  will  be  made  ;  (5)  an  office,  either  in  London  or  at  the  place  to 
which  the  intended  application  relates,  at  which  printed  copies  of  the  draft 
provisional  order  when  deposited,  and  of  the  provisional  order  when  made,  will 
be  obtainable.  The  advertisement  is  also,  in  every  case,  to  be  inserted  once  at 
least  in  the  London  Gazette,  and  once  at  least  in  each  of  two  successive  weeks  in 
some  one  and  the  same  newspaper  published  in  the  district  affected  by  the 
proposed  undertaking,  where  the  proposed  works  (if  any)  will  be  made  ;  or  if 
there  be  no  such  newspaper,  then  in  some  one  and  the  same  newspaper 
published  in  the  county  in  which  every  such  district,  or  some  part  thereof,  is 
situated ;  or  if  there  be  none,  then  in  some  one  and  the  same  newspaper  published 
in  some  adjoining  or  neighbouring  county  (see  Gas  and  Water  Works  facilities 
Act,  1870  (33  &  34  Vict.  c.  70),  Sched.  B,  Part  I.).  Other  notices,  and  further 
particulars  as  to  the  notice  to  be  given  by  advertisements — for  example,  as  to  the 
manner  in  which  objections  to  the  order  may  be  sent  in— are  required  by  the  rules 
made  by  the  Board  of  Trade  and  Local  Grovernment  Board  respectively,  under 
powers  conferred  on  them  by  the  Gas  and  Water  Works  Facilities  Act,  1870, 
Amendment  Act,  1873  (36  &  37  Vict.  c.  89),  s.  14.  For  a  form  of  application  for 
a  provisional  order,  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  IX.,  p.  345. 

(o)  These  documents  include  (1)  a  copy  of  the  advertisement  published  by 
them  ;  (2)  a  map  showing  the  land  proposed  to  be  used  for  the  manufacture  of 
gas,  or  of  residual  products  arising  in  the  manufacture  of  gas  ;  (3)  a  proper  plan 
and  section  of  the  proposed  new  works  (if  any),  such  plan  and  section  to  be 
prepared  according  to  such  regulations  as  may  from  time  to  time  be  made  by  the 
Board  of  Trade  in  that  behalf,  in  the  case  of  companies,  and  by  the  Local 
Government  Board  in  the  case  of  urban  authorities,  and  rural  authorities  having 
urban  powers  (see  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Vict, 
c.  70),  Sched.  B,  Part  II.  (1)  ),  and  the  rules  made  pursuant  to  the  Gas  and 
Water  Works  Facilities  Act,  1870,  Amendment  Act,  1873  (36  &  37  Vict.  c.  89), 
-s.  14  ;  and  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  161.  These  rules 
and  regulations  have  been  made  and  published  by  the  Board  of  Trade  and  the 
Local  Government  Board  respectively,  and  may  be  rescinded  and  added  to  at 
any  time.  They  require,  inter  alia,  compliance  with  the  standing  orders  of 
Parliament  ;  see  pp.  311,  312,  ante.  For  forms  of  parliamentary  documents,  see 
Encyclopaedia  of  Forms  and  Precedents,  Vol.  IX.,  pp.  138  et  seq. 

{p)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Vict.  c.  70),  s.  5  (1), 
and  Sched.  B,  Part  II. 

{q)  38  &  39  Vict.  c.  55,  s.  161. 

(r)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Vict.  c.  70),  Sched.  B, 
Part  11.  (2).  The  clerk  of  the  peace  acts  as  clerk  to  the  county  council  in 
regard  to  the  deposit  of  plans  and  documents  (see  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  s.  83  (6) ).  All  maps,  plans,  and  documents  required  by  the 
Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Vict.  c.  70),  as  amended,  to 
be  deposited  for  the  purposes  of  any  provisional  order,  may  be  deposited  with 
the  persons  and  in  the  manner  directed  by  the  Parliamentary  Documents 
Deposit  Act,  1837  (7  Will.  4  &  1  Vict.  c.  83),  and  all  the  provisions  of  that 
Act  apply  accordingly  (Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Vict, 
c.  70),  s.  5). 
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deposited,  according  to  certain  regulations,  certain  other  documents     Sect.  3. 
at  the  of&ce  of  the  Board  of  Trade  or  of  the  Local  Government     Grant  of 
Board,  as  the  case  may  be  (s),  and  also  a  sufficient  number  of  Special 
printed  copies  of  the  provisional  order  as  proposed  by  the  under-  Statutory 
takers,  with  any  schedule  referred  to  therein,  at  the  office  named  Powers, 
in  that  behalf  in  the  advertisement,  and  such  copies  are  to  be  there 
furnished  to  all  persons  applying  for  them  at  the  price  of  not  more 
than  Is.  each  (t). 

625.  The  Board  of  Trade  or  the  Local  Government  Board,  as  the  Board  to  con- 
case  may  be,  must  consider  the  application  and  also  any  objection  tlon^and^m?" 
that  may  be  lodged  with  them  on  or  before  such  day  as  they  from  hold  inquiry^ 
time  to  time  appoint  (ct),  and  must  determine  whether  or  not  the 
undertakers  may  proceed  with  the  application  (b).    When  such 
Board  are  of  opinion  that  it  is  expedient  that  an  inquiry  be  held  in 
relation  to  any  application  for  a  provisional  order,  they  may  order 
and  direct  such  inquiry  to  be  held  at  such  time  and  place  as  they 
think  proper,  subject  to  certain  provisions  as  to  the  holding 
thereof  (c).    When  such  Board  consider  it  expedient  and  proper 

(s)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70), 
Sched.  B,  Part  III.  The  undertakers  are,  inter  alia,  required  to  deposit— 
(1)  a  memorial'  signed  by  the  undertakers,  headed  with  a  short  title  descrip- 
tive of  the  undertaking  (corresponding  with  that  at  the  head  of  the  adver- 
tisement), addressed  to  the  Board  of  Trade  or  the  Local  Government  Board, 
£is  the  case  may  be,  and  praying  for  a  provisional  order  ;  (2)  a  printed  draft  of 
the  provisional  order  as  proposed  by  the  undertakers,  with  any  schedule  referred 
to  therein ;  (3)  an  estimate  of  the  expense  of  the  proposed  new  works  (if  any), 
signed  by  the  persons  making  them  (Gas  and  Water  Works  Facilities  Act,  1870 
(33  &  34  Yict.  c.  70),-Sched.  B,  Part  III.).  Eules  made  respectively  by  the  Board 
of  Trade  and  the  Local  Government  Board  also  require  the  deposit  of  additional 
documents  and  contain  further  regulations.  Proof  of  compliance  with  provisions 
of  the  Act  and  of  these  rules  is  required.  The  memorial  of  the  undertakers 
is  to  be  written  on  foolscap  paper  bookwise,  with  quarter  margin,  and  is  to  be 
in  the  following  form,  with  such  variations  as  circumstances  require  : — 

[_Short  Title  of  Undertaking.'] 
To  the  Board  of  Trade  [or  Local  Government  Board,  as  the  case  may  he). 
The  memorial  of  the  undertakers  of  {short  title  of  undertahing)  showeth  as 
follows : — 

1.  Your  memorialists  have  published  in  accordance  with  the  requirements  of 
the  Gas  and  Water  Works  Facilities  Act,  1870,  the  following  advertisement : — 

\_Here  Advertisement  to  he  set  out  verlatimJ] 

2.  Your  memorialists  have  also  deposited,  in  accordance  with  the  require- 
ments of  the  said  Act,  copies  of  the  said  advertisement  and  [here  state  deposit  of 
several  matters  required). 

Your  memorialists,  therefore,  pray  that  a  provisional  order  may  be  made  in 
the  terms  of  the  draft  proposed  by  your  memoriahsts  or  in  such  other  terms  as 
may  seem  meet. 

A  B  ) 

Q*  -Q*  j  Undertakers. 

[t)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  Sched.  B, 
Part  in.  (2). 

(a)  The  day  before  which  objections  must  be  sent  in  and  the  method  of 
sending  them  are  contained  in  the  rules  referred  to  in  note  (s),  supra. 

(&)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  6. 

(c)  Gas  and  Water  Works  Facilities  Act,  1870,  Amendment  Act,  1873 
(36  &  37  Yict.  c.  89),  s.  13.  The  provisions  to  which  the  inquiry  is  subject  are 
contained  in  the  same  section,  and  are — (1)  the  inquiry  is  to  be  held  in  public 
before  an  officer  or  officers  to  be  appointed  in  that  behalf  by  the  Board,  and 
hereinafter  called  the  commissioner  or  commissioners ;  (2)  ten  days'  notice  at 
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that  the  application  should  be  granted  with  or  without  addition  or 
modification,  or  subject  or  not  to  any  restriction  or  condition,  and 
it  has  been  proved  to  their  satisfaction  that  all  the  requisitions  as 
to  notices  and  deposit  of  documents  and  like  matters  have  been  in 
all  respects  complied  with,  the  Board  may  settle  and  make  a 
provisional  order  accordingly  (d). 

Costs..  626.  The  costs  of  and  connected  with  the  preparation  and 

making  of  each  provisional  order  must  be  paid  b}^  the  undertakers, 
and  the  Board  may  require  the  undertakers  to  give  security  for 
such  costs  before  they  proceed  with  the  provisional  order  (e). 

Publication  of     627.  When  the  provisional  order  has  been  so  made  and 
order  when     delivered  to  the  undertakers,  they  are  required  forthwith  to  deposit 
^*  and  publish  the  same  by  advertisement  according  to  certain  regu- 

Confirmation  lations  (/).  When  it  is  proved  to  the  satisfaction  of  the  Board 
of  order.  Trade  or  the  Local  Government  Board,  as  the  case  may  be, 

that  such  publication  has  been  completed  (g),  such  Board  must, 
as  soon  as  they  conveniently  can  after  the  expiration  of  seven 
days  from  the  completion  of  such  publication  in  relation  to  any 

the  least  must  be  given  by  the  commissioner  or  commissioners  of  the  time  and  place 
at  which  the  inquiry  is  to  be  commenced ;  (3)  the  inquiry  must  be  commenced 
at  the  time  and  place  so  appointed,  and  the  commissioner  or  commissioners  may 
adj  ourn  the  inquiry  from  time  to  time  as  may  be  necessary  to  such  time  and 
place  as  he  or  they  may  think  fit;  (4)  the  commissioner  or  commissioners 
must,  on  the  application  of  any  party  interested  in  the  inquiry,  by  summons 
require  the  attendance  before  him  or  them,  at  a  place  or  time  to  be  mentioned 
in  the  summons,  of  any  person  to  be  examined  as  a  witness  before  him  or  them, 
and  every  person  summoned  must  attend  and  answer  all  questions  touching  the 
matter  to  be  inquired'  into,  and  any  person  who  wilfully  disobeys  any  such 
summons  or  refuses  to  answer  any  question  put  to  him  by  the  commissioner 
or  commissioners  for  the  purposes  of  the  inquiry  becomes  liable  on  summary 
conviction  before  two  justices  to  a  penalty  not  exceeding  £o,  but  no  person 
shall  be  required  to  attend  in  obedience  to  any  such  summons  unless  the  reason- 
able charges  of  his  attendance  shall  have  been  paid  or  tendered  to  him,  and  no 
person  shall  be  required  in  any  case  in  obedience  to  any  such  summons  to  travel 
more  than  ten  miles  from  his  place  of  abode ;  (5)  the  commissioner  or  commis- 
sioners are  required  to  make  a  report  to  the  Board  in  writing,  and  to  deliver 
copies  of  the»report  upon  request  to  all  or  any  of  the  parties  to  the  inquiry. 

(d)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  10),  s.  7.  As 
to  the  contents  of  the,order,  see  pp.  317,  322,  323,  post. 

(e)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  7. 
Provision  as  to  security  for  costs  is  contained  in  the  rules  issued  by  the  Board 
of  Trade.  As  the  confirmation  of  the  order  is  by  public  Act,  the  provisions 
of  the  Borough  Funds  Act,  1872  (35  &  36  Yict.  c.  91),  do  not  apply  to  costs  of 
orders  obtained  by  local  authorities. 

( / )  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  8.  The 
regulations  are  contained  in  Part  lY.  of  Sched.  ^B  to  that  Act,  and  by  them  it 
is  required  that  the  undertakers  shall  deposit  printed  copies  of  the  provisional 
order  when  settled  and  made,  for  public  inspection  in  the  offices  of  the  clerks 
of  the  peace  or  county  council  where  the  documents  required  to  be  deposited  by 
them  on  or  before  the  30th  November,  were  deposited  (see  note  (r),  p.  314,  a7ite). 
They  must  also  deposit  a  sufficient  number  of  such  printed  copies  at  the  office 
named  in  that  behalf  in  the  advertisement,  such  copies  to  be  then  furnished  to 
all  persons  applying  for  them  at  a  price  which  the  Board  of  Trade  have  suggested 
should  not  be  more  than  Is.  each.  They  are  also  to  publish  the  provisional 
order  as  an  advertisement  once  in  the  local  newspaper  in  which  the  original 
advertisement  of  the  intended  application  was  published. 

{g)  The  rules  issued  by  the  Board  of  Trade  and  the  Local  Government  Board 
prescribe  the  form  of  proof  of  compliance  with  the  above  regulations. 
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provisional  order  which  shall  have  been  published  as  aforesaid,  not 
later  than  the  25th  April  in  any  year,  procure  a  Bill  to  be  intro- 
duced into  either  House  of  Parliament  for  an  Act  to  confirm  the 
provisional  order,  which  must  be  set  out  at  length  in  the  schedule 
to  the  Bill.  Until  such  confirmation  by  Act  of  Parliament  the 
provisional  order  has  no  operation  (/i).  If  while  any  such  Bill  is 
pending  in  either  House  of  Parliament  a  petition  is  presented 
against  any  such  provisional  order  comprised  therein,  the  Bill,  so 
far  as  it  relates  to  the  order  petitioned  against,  may  be  referred  to 
a  select  committee,  and  the  petitioner  is  allowed  to  appear  and 
oppose  as  in  the  case  of  a  Bill  for  a  special  Act(/?).  The  Act 
confirming  the  provisional  order  is  deemed  a  public  general 
Act  (i). 

628.  When  the  Board  of  Trade  or  the  Local  Government  Board, 
as  the  case  may  be,  have  made  any  such  provisional  order,  they 
may  from  time  to  time  revoke,  amend,  extend,  or  vary  such  order 
by  a  further  provisional  order.  Every  application  for  such  further 
provisional  order  must  be  made  in  like  manner  and  subject  to  the 
like  conditions  as  the  application  for  the  former  order,  and  the 
further  order  must  be  made  and  confirmed  in  like  manner  in  every 
respect  as  the  former  order  (k). 

Sect.  4. — Terms  upon  which  Poivers  are  Granted. 

629.  Parliament  in  granting  statutory  powers  to  promoters  of 
gas  undertakings  at  the  same  time  imposes  duties  and  restrictions 
upon  them  for  the  benefit  of  the  public.  Provisions  usually  con- 
tained in  Acts  authorising  gas  undertakings  are  those  of  the 
Gasworks  Clauses  Act,  1847  (/),  as  amended  and  extended  by  the 
Gasworks  Clauses  Act,  1871  (m).  The  former  Act  was  passed  in 
order  to  consolidate  such  provisions  (n).  Since  these  Acts  were 
passed  it  has  become  the  practice  of  Parliament  to  insert  in  gas 
Acts  further,  and  in  some  cases  different,  provisions,  and  those 
commonly  inserted  are  to  be  found  in  the  model  Bills  and  clauses 
which  are  published  under  the  authority  of  the  Chairman  of  Com- 
mittees of  the  House  of  Lords  and  are  varied  from  year  to  year. 

630.  The  Gasworks  Clauses  Act,  1847  (Z),  must  be  incorporated  in  provisional 
in  every  provisional  order  authorising  a  gas  undertaking  made  ^^^^^s. 
under  the  Gas  and  Water  Works  Facilities  Act,  1870  (o) ;  and  the 
Gasworks  Clauses  Act,  1871  (^i),  applies  to  every  such  order,  save 

(A)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  9. 
{i)  I  hid.     They  are  printed  and  published  among  the  local  and  personal 
Acts. 

(k)  Gas  and  Water  Works  Facilities  Act,  1870,  Amendment  Act,  1873 
(36  &  37  Yict.  c.  89),  s.  12.  There  is  also  a  power  conferred  on  the  Local 
Government  Board  by  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  303, 
to  alter  or  amend  local  Acts  by  means  of  provisional  order,  and  such  power  has 
been  used  to  vary  and  amend  special  Acts  relating  to  gas. 

(l)  10  &  11  Yict.  c.  15. 

(m)  34  &  35  Yict.  c.  41. 

(n)  See  title  to  that  Act  and  preamble. 

(o)  33  &  34  Yict.  c.  70,  s.  10  ;  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41), 
8.  3  ;  and  see  p.  312,  ante. 
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Sect.  4.  where  the  provisions  of  either  Act  are  thereby  expressly  varied 
Terms  upon  or  excepted  (p),  and  'the  expression  "  the  special  Act "  used  in  the 

which      Gasworks  Clauses  Acts  includes  a  provisional  order  (q). 
Powers  are  regards  local  Acts,  the  provisions  of  the  Gasworks  Clauses 

ran^  .  ^^^^  ^g^y  ^^^^  extend  only  to  such  gasworks  as  are  authorised  by  an 
In  local  Acts.  Act  passed  after  the  23rd  April,  1847,  and  which  declares  that  the 
same  are  incorporated  therewith  (s).  When  incorporated,  all  the 
clauses  of  the  Act,  save  so  far  as  they  are  expressly  varied  or 
excepted  by  the  local  Act,  apply  to  the  undertaking  authorised 
thereby  so  far  as  the  same  are  applicable  thereto,  and  with  other 
incorporated  clauses  form  part  of  such  Act,  and  are  construed 
therewith  as  forming  one  Act(^).  The  term  *'the  special  Act"  is 
used  to  describe  the  incorporating  Act  (u). 

The  Gasworks  Clauses  Act,  1871  (w),  must  be  construed  together 
with  the  Gasworks  Clauses  Act,  1847  (x),  as  one  Act,  and  the  pro- 
visions of  the  later  Act  repeal  and  supersede  those  of  the  earlier 
Act  inconsistent  therewith  (y).  It  follows,  therefore,  that  the  pro- 
visions of  the  later  Act  apply  to  undertakings  authorised  by  local 
Acts  passed  previously  to  it  and  which  incorporated  the  earlier  Act, 
except  in  so  far  as  these  local  Acts  contain  express  variations  and 
exceptions  (z).  The  provisions  of  the  Gasworks  Clauses  Act,  1871  (a), 
also  apply  to  every  gas  undertaking  authorised  by  any  special  Act 
passed  after  the  13th  July,  1871,  save  where  the  provisions  are 
expressly  varied  or  excepted  by  such  special  Act  (b). 

Incorporation  631.  The  Gasworks  Clauses  Act,  1847  (c),  is  divided  into  groups  of 
Gasworks^  clauses  relating  to  particular  matters  in  order  to  facilitate  the 
Clauses  Act.    incorporation  .  of  parts  thereof.    The  groups  are  preceded  by 


(p)  In  orders  autKorising  urban  authorities  to  carry  on  gas  undertakings  it  is 
usual  to  except  various  clauses  whick  are  not  applicable  to  these  authorities, 
such  as  those  dealing  with  profits,  reserve  fund,  annual  accounts,  and  supply 
to  public  lamps,  other  clauses  being  inserted. 

(q)  Grasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  2  ;  Grasworks  Clauses 
Act,  1871  (34  &  35  Yict.  c.  41),  s.  3;  Oas  and  Water  Works  Facilities  Act,  1870 
(33  &  34  Yict.  c.  70),  s.  10. 

(r)  10  «&  11  Yict.  c.  15. 

(s)  Ibid.,  s.  1.    In  practice  they  were  invariably  incorporated. 

[t)  Ibid.  The  clauses  of  other  Acts  usually  incorporated  are  those  con- 
tained in  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  and 
in  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18). 

{u)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  2. 

{iv)  34  &  35  Yict.  c.  41. 

(cc)  10     11  Yict.  c.  15. 

ly)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  1  ;  and  see  also 
Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  49. 

(z)  Commercial  Gas  Co.  v.  8coU  (1875),  L.  E.  10  Q.  B.  400  ;  South  Metropolitan 
Gas  Light  and  Coke  Go.  v.  Noakes  (1889),  61  L.T.  556 ;  Dudley  Gas  Co.  v.  Warming- 
ton  (1881),  50  L.  J.  (m.  C.)  69;  compare  Gaslight  and  Coke  Co.  v.  Hardy  (1886),  17 
Q.  B.  D.  619,  C.  A.  ;  Leamington  Priors  Gas  Co.  v.  Davis  (1886),  18  B.  D. 
107.  The  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  2,  provided  that  the 
Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  should  be  applicable  to  the 
various  gas  companies  mentioned  in  that  Act. 

(a)  34  &  35  Yict.  c.  41. 

(&)  Ibid.,  s.  3.    E.g.,  in  the  Commercial  Gas  Act,  1875  (38  &  39  Yict.  c.  cc), 
e.  3,  it  is  expressly  provided  that  the  Gasworks  Clauses  Act,  1871,  shall  not  apply, 
(c)  10  &  11  Yict.  c.  15. 
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headings  or  words  introductory  to  the  enactment  with  respect  to      Sect.  4. 
each  matter  (d).    For  the  purpose  of  incorporating  parts  only  of  Terms  upon 
the  Act  with  any  other  Act,  it  is  enough  to  describe  the  clauses  of  which 
the  Gasworks  Clauses  Act,  1847  (e),  respecting  any  matter,  in  the  Powers  are 
words  introductory  to  the   enactment  respecting  such  matter,  Grranted. 
and  to  enact  that  the  clauses  so  described,  or  that  the  Act  with  the 
exception  of  the  clauses  so  described,  shall  be  incorporated  with 
such  other  Act,  and  thereupon  all  the  clauses  so  incorporated  form 
part  thereof,  save  so  far  as  they  are  expressly  varied  or  excepted 
thereby,  and  it  is  to  be  construed  as  if  such  clauses  were  set  forth 
therein  with  reference  to  the  matter  to  which  such  Act  relates  (<?). 

632.  In  construing  the  Gasworks  Clauses  Acts  the  expression  Interpreta- 
*'the  undertaking"  means  the  gasworks  and  the  works  connected  tion  of  terms, 
therewith  by  the  special  Act  authorised  to  be  constructed,  and  the 
expression  "  the  undertakers  "  means  the-  persons  by  the  special 

Act  authorised  to  construct  the  gasworks  (/),  and  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  construction, 
the  expression  the  gasworks  "  in  the  Gasworks  Clauses  Acts  and 
in  the  special  Act  also  means  the  gasworks  and  the  works  connected 
therewith  by  the  special  Act  authorised  to  be  constructed  (g). 

Sect.  5. — Access  to  Special  Act. 

633.  Parliament  commonly  requires  the  insertion  in  the  special  Deposic  of 
Act  of  provisions  to  enable  persons  interested  and  other  members  copies. 

of  the  public  to  have  access  to  the  special  Act.  For  this  purpose 
the  undertakers  are  commonly  required  (h),  at  all  times  after  the 
expiration  of  six  months  of  the  passing  of  the  special  Act,  to  keep  in 
their  principal  office  of  business  a  copy  of  the  special  Act  printed 
by  His  Majesty's  printers  or  some  of  them,  and  also  within  the 
space  of  such  six  months  to  deposit  in  the  office  of  the  clerk  of  the 
peace  or  county  council  of  the  county  in  which  the  undertaking  is 
situated  a  copy  of  the  special  Act  printed  as  aforesaid,  and  the  said 
clerk  must  receive,  and  he  and  the  undertakers  must  respectively 
keep,  the  said  copies  of  the  special  Act,  and  permit  all  persons 
interested  to  inspect  the  same  and  make  extracts  and  copies  there- 
from in  the  like  manner  and  upon  the  like  terms,  and  under  the 

{d)  These  groups,  with  the  introductory  headings  with  respect  to  each  matter, 
are  as  follows : — Ss.  2,  3,  the  construction  of  the  Act  and  any  Act  incorporated 
therewith  ;  ss.  4,  5,  citing  the  Act  or  any  part  thereof  ;  ss.  ,6 — 12,  the  breaking  up 
of  streets  for  the  purpose  of  laying  pipes ;  ss.  13 — 17,  the  supply  of  gas,  and 
the  recovery  of  the  rent  to  be  paid  for  the  same  ;  ss.  18 — 20,  waste  or  misuse  of 
the  gas,  or  injury  to  the  pipes  and  other  works  ;  ss.  21 — 29,  the  provision  for 
guarding  against  fouling  water  and  other  nuisance  from  the  gas ;  ss.  30 — 38, 
the  amount  of  profit  to  be  received  by  the  undertakers  when  the  gasworks  are 
carried  on  for  their  benefit ;  ss.  40,  42 — 44,  the  recovery  of  damages  not  specially 
provided  for,  and  of  penalties,  and  the  determination  of  any  other  matter 
referred  to  justices  or  to  the  sheriff;  ss.  45,  46,  access  to  the  special  Act ;  ss.  47, 
49  provide  that  the  undertakers  are  not  to  be  exempted  from  the  provisions  of 
certain  Acts  ;  and  s.  48  saves  the  rights  of  the  Cr«iwn ;  ss.  39,  41,  and  60  hav© 
been  repealed. 

(e)  G-as works  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  5. 
(/)  I  hid.,  s.  2. 

(g)  Hid.,  s.  3.    As  to  the  term  "the  special  Act,"  see  p.  318,  ante. 
\h)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  45. 
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Sect.  5.     like  penalty  for  default,  as  is  provided  in  the  case  of  certain  plans 
Access  to    and  sections  by  the  Parliamentary  Documents  Deposit  Act,  1837  (i)- 
Special  Act.  If  the  undertakers  fail  to  keep  or  deposit  any  of  the  said  copies  of  the 
special  Act  as  above  mentioned,  they  are  liable  to  a  penalty  of  £20 
for  every  such  offence,  and  also  £5  for  every  day  afterwards  during 
which  such  copy  shall  not  be  so  kept  and  deposited  (k). 

Sect.  6. — Cesser  of  Powers  to  Construct  Works. 

Limit  of  time  634.  Special  Acts  may  contain  a  provision  limiting  the  time 
for  works.  within  which  the  statutory  powers  for  the  construction  of  the  works 
may  be  exercised.  In  the  case  of  provisional  orders,  if  the  under- 
takers empow^ered  by  any  order  to  make  works  do  not,  within  three 
years  from  the  date  of  such  order,  or  within  such  shorter  period  as  is 
prescribed  therein,  complete  the  works  ;  or  if  within  one  year  from 
the  date  of  the  order,  or  within  such  shorter  period  as  is  therein  pre- 
scribed, the  works  are  not  substantially  commenced  ;  or  if  the  works 
are  commenced,  but,  whilst  the  powers  to  carry  them  on  exist,  are 
suspended  without  a  reason  sufficient,  in  the  opinion  of  the  Board 
cf  Trade  or  Local  Government  Board,  as  the  case  may  be,  to 
warrant  such  suspension,  the  powers  given  by  the  provisional 
order  to  the  undertakers  for  executing  such  works  or  otherwise  in 
relation  thereto  cease  to  be  exercised,  except  as  [to  so  much  of 
the  same  as  is  then  completed,  unless  the  time  be  prolonged  by  the 
special  direction  of  the  Board  of  Trade  or  Local  Government  Board, 
as  the  case  may  be  (I).  A  statement  in  writing  by  such  respective 
Board  to  the  effect  that  such  works  have  not  been  completed,  or 
that  the  works  have  not  been  substantially  commenced,  or  that 
they  have  been  suspended  without  sufficient  reason,  is  conclusive 
evidence  for  the  purposes  of  this  provision  of  such  non-completion, 
non-commencement,  or  suspension  (Z). 

Sect.  7. — Sale  of  Undertaking  to  Local  Authority. 

635.  Any  urban  authority  {m)  may  (with  the  sanction  of 
the  Local  Government  Board),  for  the  purpose  of  supplying  gas 
within  their  district  or  any  part  thereof,  either  for  public  or  private 
purposes,  buy,  upon  such  terms  as  may  be  agreed  on  between  such 
authority  and  the  company,  all  the  rights,  powers,  and  privileges, 
and  all  or  any  of  the  lands,  premises,  works,  and  other  property  of 
any  gas  company,  but  subject  to  all  liabilities  attached  to  the  same 
at  the  time  of  such  purchase.  The  directors  of  any  such  company 
may  likewise  sell  and  transfer  the  same  to  such  authority  in 
pursuance,  in  the  case  of  a  company  registered  under  the  provisions 
of  the  Companies  (Consolidation)  Act,  1908  (?^),  of  a  special  resolution 

(0  7  Will.  4  &  1  Yict.  c.  83. 

(/c)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  46.  As  to  recovery 
of  penalties,  see  pp.  373  et  seq.,  post. 

{I)  Gas  and  Water  Works  Eacilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  11; 
Public  Health  Act,  1875  (38ii&  39  Yict.  c.  55),  s.  161.  / 

(w)  This  would  include  a  rural  authority  having  the  necessary  urban 
powers. 

(w)  8  Edw.  7,  c.  69,  which  repeals  and  consolidates  the  Companies  Act. 
1862  (25  &  26  Yict.  c.  89),  and  Acts  amending  it ;  see  title  Companies,  Yol.  Y., 
p.  259. 
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of  the  members  passed  in  the  manner  provided  by  that  Act,  and,  in  the 
case  of  any  other  company,  of  a  resolution  passed  by  a  majority  of 
three-fourths  in  number  and  value  of  the  members  present,  either 
personally  or  by  proxy,  at  a  meeting  specially  convened  with  notice 
of  the  business  to  be  transacted  (o). 

636.  In  addition  to  this  power  of  purchase  by  agreement,  local 
Acts  of  Parliament  have  sanctioned  the  compulsory  acquisition  of 
gas  undertakings  by  local  authorities  the  price  to  be  fixed  by 
arbitration  to  be  carried  out  either  under  the  provisions  of  the 
Lands  Clauses  Acts  (q)  or  the  Arbitration  Act,  1889  (r). 

Where  the  gas  undertaking  extends  beyond  the  district  of  the 
council  so  authorised  to  purchase,  a  clause  is  commonly  inserted 
providing  that,  if  the  local  authority  of  the  district  so  beyond  that  of 
the  purchasing  council  desire  to  purchase  the  gasworks  and  plant 
in  their  area,  the  purchasing  council  shall  not  oppose  any  application 
to  Parliament  for  that  purpose,  except  in  detail,  and  provision  is 
made  for  fixing  the  price  of  such  works  and  plant  by  agreement  or 
arbitration  (s).    In  assessing  the  price  to  be  paid  for  such  gasworks 


Sect.  7. 

Sale  of 
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taking to 

Local 
Authority. 
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(o)  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  162.  It  would  appear 
that  the  power  conferred  by  this  section  is  limited  to  companies  whose  area  of 
supply  is  comprised  within  the  district  of  the  urban  authority,  and  might  not 
extend  to  companies  who  have  powers  and  privileges  outside  as  well  as  inside 
the  district.  It  applies,  however,  to  both  statutory  and  non- statutory  under- 
takings. On  the  purchase  of  these  powers  and  privileges  the  authority  are 
relieved  from  the  bar  against  supplying  gas  contained  in  the  Public  Health 
Act,  1875  (38  &  39  Yict.  c.  55),  s.  161,  and  can  then  supply  gas  under  that 
section,  and  they  can  probably  exercise  the  rights,  powers,  and  privileges  which 
they  purchase.  As  to  the  power  of  the  Local  Grovernment  Board  by  provisional 
order  to  amend  and  alter  a  local  gas  Act  after  such  purchase,  see  ibid.,  s.  303. 
It  would  seem  that  an  agreement  to  purchase  the  rights,  powers,  and  privi- 
leges of  the  company  would  include  the  goodwill  of  the  undertaking,  and  its 
value  would  have  to  be  considered  by  an  arbitrator  in  fixing  the  price  ;  see  Re 
Hucknall-under-Huthwaite  Urban  District  Council  and  South  Normanton,  Blackwell 
and  Huclcnall-under-Huthwaite  Gas  Co.  (1905),  69  J.  P.  329,  C.  A.  Eeference 
may  be  made  to  the  cases  of  Kingston  Light,  Heat,  and  Power  Co.  v.  Kingston 
Corporation  (1904),  20  T.  L.  R  448,  P.  0.  As  to  the  payment  of  costs  of  arbi- 
tration under  an  agreement  for  sale,  see  Malvern  Urban  District  Council  v. 
Malvern  Link  Gas  Go.  (1900),  83  L.  T.  326,  0.  A.;  Hamilton  Gas  Co.,  Ltd.  v. 
Hamilton  Corporation,  [1910]  A.  0.  300,  P.  0. 

{p)  This  is  commonly  done  by  a  Bill  promoted  by  the  local  authority,  and  is 
more  commonly  sanctioned  by  jParliament  in  the  case  of  companies  having  no 
statutory  powers  than  in  the  case  of  those  whicli  have.  In  the  case  of  the 
former,  if  they  apply  to  Parliament  for  statutory  powers,  a  clause  is  not 
Tincommonly  inserted,  at  the  instance  of  the  local  authority,  providing  that,  if 
the  authority  promote  a  Bill  for  the  purchase  of  th.e  undertaking,  the  company 
will  not  oppose  it,  except  as  to  the  details  thereof,  and  providing  that  the  com- 
pany shall  not  claim  any  enhanced  value  by  reason  of  having  obtained  statutory 
powers. 

(g-)  8  &  9  Yict.  c.  18,  and  Acts  amending  that  Act ;  see  title  Compulsory 
Purchase  of  Land  and  Compensation,  Yol.  YL,  pp.  1,  78. 

(r)  52  &  53  Yict.  c.  49 ;  see  title  Arbitration,  Yol.  I.,  pp.  437  et  seq. 

(s)  See,  for  example,  Model  Bills  and  Clauses,  1910,  Miscellaneous  Clause,  9. 
The  following  is  the  form  of  clause: — "  If  at  any  time  after  the  passing  of  this 
Act  any  local  authority  whose  district  is  beyond  the  district  of  the  council,  but  as 
to  the  whole  or  any  part  thereof  within  their  limits  for  the  supply  of  gas,  shall 
give  not  less  than  six  months'  notice  in  writing  to  the  council  of  their  desire  to 
purchase  such  portion  of  the  gasworks  and  plant  of  the  council  as  is  contained 
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and  plant,  the  arbitrator  ought  not,  in  the  absence  of  provision  in 
the  special  Act,  to  allow  any  compensation  in  respect  of  the 
severance  of  the  mains  and  works  in  the  outside  area  from  the 
other  mains  and  works,  or  in  respect  of  the  loss  of  revenue  caused 
by  the  cessation  of  power  to  supply  gas  within  the  outside  area  (t). 
In  special  Acts  authorising  the  purchase  of  gas  undertakings  a 
clause  is  sometimes  inserted  providing  that  the  powers  in  regard  to 
the  manufacture  of  gas  engines,  stoves,  ranges,  pipes,  and  other 
gas  accessories  shall  not  be  transferred  (a). 


Part  II. — Works  and  Lands. 

Sect.  1. — Construction  of  Works  (b). 

General  637.  The  special  Act  or  order  commonly  empowers  the  under- 

poweis.  takers  upon  the  land  therein  specified  to  erect,  maintain,  alter,, 
improve,  enlarge,  extend,  and  renew  or  discontinue  gasworks,, 
retorts,  gasometers,  mains,  pipes,  stopcocks,  machinery,  and  other 
works  and  apparatus  and  conveniences,  and  to  do  all  other  such 
acts  as  may  be  proper  for  making  and  storing  gas  and  for  supply- 
ing gas  within  the  specified  limits.  It  also  empowers  them  to 
make,  store,  and  supply  gas  accordingly,  and  to  manufacture,  sell,, 
provide,  and  deal  in  coke,  tar,  and  all  other  residual  products  or 
refuse  of  any  materials  employed  in  or  resulting  from  the  manufac- 
ture of  gas  (c).  This  power,  however,  does  not  authorise  them  to 
interfere  with  the  rights  of  owners  of  other  property,  or  to  cause 


•witliia  the  district  of  any  sucli  local  authority,  and  shall  obtain  the  consent  of 
the  Local  Government  Board  to  such  purchase,  and  shall  apply  to  Parliament 
or  the  Local  Government  Board  for  power  to  purchase  such  portion  of  the  gas- 
works and  plant  of  the  council  (except  the  mains  and  pipes,  or  other  apparatus 
which  shall  be  necessary  for  supplying  with  gas  any  other  part  of  the  limits  of 
the  council  for  the  supply  of  gas),  and  to  supply  gas  within  such  district,  then  it 
shall  not  be  lawful  for  the  council  to  oppose  such  application  (except  as  to  the 
details  thereof),  and  if  such  powers  of  purchase  and  supply  be  granted,  the 
council  shall  sell  and  such  local  authority  shall  purchase  the  portion  of  the 
gasworks  and  plant  of  the  council  (except  as  aforesaid)  within  the  district  of 
such  local  authority,  at  such  price,  being  a  sum  in  gross,  and  upon  such  terms 
and  conditions  as  shall  be  fixed  in  default  of  agreement  by  arbitration  under 
the  provisions  of  the  Lands  Clauses  Acts.  Any  such  purchase  shall  be  deemed 
to  be  a  purpose  of  the  Public  Health  Act,  1875,  except  so  far  as  the  same  may 
be  otherwise  provided  for  by  Parliament.  The  council  shall  apply  the  proceeds 
of  any  sale  under  this  section  in  the  same  manner  as  they  are  required  to  apply 
money  received  from  sales  of  land  under  this  Act.  Provided  that  after  the 
completion  of  such  purchase  all  obligations  on  the  part  of  the  council  to  supply 
gas  within  the  district  of  the  purchasing  authority  shall  cease  and  determine." 

(t)  See  Be  Wohtanton  United  Urban  District  Council  and  BursJem  Corporation 
(1907),  72  J.  P.  28  ;  and  compare  Stockton  and  Middlesborough  Water  Board  v. 
Kirkleatham  Local  Board,  [1893]  A.  0.444;  Dudley  Corporation  y.  Dudley,  Stour- 
bridge and  District  Electric  Traction  Co.  (1907),  97  L.  T.  556,  H.  L. ;  Hamilton 
Gas  Co.,  Ltd.  v.  Hamilton  Corporation,  [1910]  A.  0.  300,  P.  0. 

(a)  Model  Bills  and  Clauses,  1910,  Miscellaneous  Clauses,  11. 

(b)  As  to  the  rating  of  gasworks,  see  title  Eates  AND  RATING. 

(c)  Model  Gas  Bill,  1910,  clause  16. 
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any  nuisance  {d).    They  may,  however,  in  certain  cases  and  on     Sect.  i. 
certain  conditions  interfere  with  telegraph  lines  and  works  (e)  Construc- 
tion of 

638.  In  every  special  Act  and  provisional  order  authorising  a  Works, 
gas  undertaking,  unless  there  is  express  provision  to  the  contrary,  j^egt  ~^ii 
the  land  which  may  be  used  by  undertakers  for  the  purpose  of  of  works  ta 
manufacturing  gas  or  any  residual  products  must  be  specified,  and  specified 
the  undertakers  may  not  manufacture  gas  or  any  residual  product 

except  upon  such  land,  neither  may  they  store  gas  except  upon  land 
described  in  the  special  Act  or  order  in  that  behalf  without  the 
previous  consent  in  writing  of  the  owner,  lessee,  and  occupier  of 
every  dwelling-house  situated  within  300  yards  of  the  limits  of  the 
site  where  such  gas  is  intended  to  be  stored  (/). 

Sect.  2. — Purchase  mid  Taking  of  Lajid. 

639.  If  the  undertakers  desire  to  acquire  land,  whether  volun-  Powers  to 
tarily  or  otherwise,  for  the  purposes  of  the  undertaking,  provision  acquire  land 
for  this  purpose  must  be  made  in  the  special  Act  or  provisional 

order  (^). 

In  special  Acts  the  Lands  Clauses  Acts,  wholly  or  in  part,  and  in  special 
with  or  without  variations,  are  commonly  incorporated  Qi),  and 
provision  may  be  made  for  the  acquisition  of  the  land  required  for 
the  purposes  of  the  undertaking  either  compulsorily  or  by  agree- 
ment {i).  In  addition  to  the  land  authorised  to  be  acquired  other- 
wise than  by  agreement,  or  in  addition  to  the  land  which  may  be 
used  for  manufacturing  gas  or  residual  products,  undertakers  are 
commonly  authorised  by  the  special  Act  to  purchase,  take,  and  hold 
(by  agreement,  but  not  otherwise)  any  other  lands  and  heredita- 
ments, not  exceeding  a  limited  number  of  acres,  which  they  may 
require  for  the  purposes  of  their  works;  but  they  are  prohibited 
from  creating  or  permitting  a  nuisance  on  any  such  lands,  and 


[d)  Thus  tkey  may  not  interfere  with  ancient  lights^  nor  may  they  in 
excavating  for  their  works  cause  a  subsidence  of  adjoining  land  by  draining 
away  running  silt  [Jordeson  v.  Sutton,  Southcoates  and  Drypool  Gas  Oo.,  [1899] 
2  Ch.  217,  C.  A.,  approved  in  Batcheller  v.  Tunbridge  Wells  Gas  Co.  (1901),  84 
L.  T.  765).  As  to  nuisances,  see  Gasworks  Clauses  Act,  1871  (34  &  35  Yict. 
c.  41),  s.  9  ;  and  pp.  359  et  seq.,  post. 

(e)  Telegraph  Act,  1878  (41  &  42  Yict.  c.  76),  s.  7,  amending  Telegraph  Act, 
1863  (26  &  27  Yict.  c.  112)  s.  8.  This  applies  generally  to  statutory  undertakings ; 
see  title  Telegraphs  and  Telephones. 

(/)  G-asworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  5,  which  Act  applies 
to  every  gas  undertaking  authorised  by  special  Act  or  provisional  order  passed 
after  it,  save  where  the  provisions  are  expressly  varied.  The  Gas  and  Water 
Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  7,  contains  like  restrictions 
■in  very  similar  words,  but  these  restrictions  cannot  be  varied  in  the  order ;  see 
also  Model  Gas  Bill,  1910,  clause  17,  and  for  the  standing  orders  relatmg 
thereto,  see  p.  311,  ante. 

(y)  There  are  no  provisions  in  the  Gasworks  Clauses  Acts,  1847  (10  &  11  Yict. 
c.  15)  and  1871  (34  &  35  Yict.  c.  41),  authorising  the  purchase  of  land  by 
agreement  or  otherwise. 

{h)  See  title  Compulsory  Purchase  of  Land  and  Compensation,  Yol.  YI, 
p.  12. 

(i)  The  land  authorised  to  be  acquired  compulsorily  is  commonly  specified  in 
the  schedule  to  the  special  Act. 

M  2 
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Purchase 

and 
Taking  of 
Land. 

In  provisional 
orders. 


Power  to 
acquire  ease- 
ments from 
limited 
owners. 


Power  to  sell 

superfluous 

iands. 


these  lands  must  not  be  used  for  manufacturing  gas  or  residual 
products  (j). 

640.  In  provisional  orders  under  the  Gas  and  Water  Works 
Facilities  Act,  1870  (k),  it  is  necessary  that  the  Lands  Clauses  Acts 
be  incorporated,  save  where  they  are  expressly  varied  or  excepted 
by  the  order,  but  the  provisions  with  respect  to  the  purchase  and 
taking  of  land  otherwise  than  by  agreement  (/)  and  with  respect 
to  the  entry  upon  lands  by  the  promoters  of  the  undertaking 
are  excepted  (?n).  For  the  purposes  of  this  incorporation  the 
provisional  order  is  deemed  the  special  Act  (n).  No  such  provi- 
sional order  may  contain  any  provision  empowering  the  undertakers 
or  any  other  person  to  acquire  any  lands  otherwise  than  by  agree- 
ment, or  to  acquire  any  lands,  even  by  agreement,  except  to  the 
extent  limited  in  the  order  (o). 

641.  When  the  Lands  Clauses  Acts  are  incorporated,  and  the 
Gasworks  Clauses  Act,  1871  {p)^  is  applicable,  persons  empowered  by 
the  Lands  Clauses  Acts  to  sell  and  convey  or  release  lands  may, 
subject  to  the  provisions  of  these  Acts,  grant  to  the  undertakers  any 
easement,  right,  or  privilege,  not  being  an  easement  of  water, 
required  for  the  purposes  of  the  special  Act  in,  over,  or  affecting 
any  such  lands,  and  the  provisions  of  these  Acts  with  respect  to 
lands  and  rentcharges,  so  far  as  the  same  are  applicable,  extend 
and  apply  to  such  grants  or  to  such  easements,  rights,  or 
privileges  (q). 

642.  Undertakers  are  commonly  empowered,  and  in  some  cases 
are  required,  to  sell  and  dispose  of  lands  which  they  have  acquired 
for  the  purposes  of  the  undertaking,  and  which  are  no  longer 
required  for  these  purposes.  These  are  commonly  referred  to  as 
superfluous  lands,  and  the  Lands  Clauses  Consolidation  Act,  1845  (?•), 
contains  a  group  of  clauses  dealing  with  such  lands.  If  all  these 
clauses  are  incorporated,  the  undertakers  will  be  required,  at  the 
expiration  of  a  prescribed  period,  to  sell  all  superfluous  lands  (s). 
The  section  requiring  the  undertaker  to  sell  such  lands  is  often 
omitted  in  special  Acts  and  provisional  orders.  The  Gasworks 
Clauses  Act,  1871  (t\  however,  authorises  the  undertakers  to  sell 

{f)  Model  Gas  Bill,  1910,  clause  17.  As  to  dealing  with  such  lands,  see  title 
CoMPTjLSORY  Purchase  of  Land  and  Compensation,  Yol.  YL,  .pp.  26—31 ; 
and  see  also  title  Water  Supply;  as  to  the  liability  of  the  undertakers  to 
proceedings  for  nuisance,  see  p.  322,  mife,  and  pp.  359  et  seq.,  post. 

(k)  33  &  34  Yict.  c.  70. 

(l)  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  ss.  16—68. 
(m)  I  hid.,  ss.  84—89. 

(n)  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70),  s.  10. 

(o)  Ihid.,  s.  7.  A  provisional  order  authorising  the  compulsory  purchase  and 
taking  of  lands  may,  however,  be  obtained  by  local  authorities  under  the  Public 
Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  176,  for  the  purposes  of  that  Act,  and 
gas  supply  may  be  one  of  such  purposes  {ihid.,  s.  161);  and  see  p.  320,  ante. 

(p)  34  &  35  Yict.  c.  41. 

h)  Ihid.,  8.  10. 

(r)  8  &  9  Yict.  c.  18,  ss.  127—132. 

(s)  Ihid.,  s.  127;  and  see  Model  Gas  Bill,  1908,  clause  18,  and  title  Com- 
pulsory Purchase  of  Land  and  Compensation,  Yol.  YL,  pp.  26  et  seq. 

(t)  34  &  35  Yict,  c.  41,  s.  6.  As  to  the  undertakings  to  which  the  Act  is 
applicable  see  pp.  309,  310,  318,  ante. 
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and  dispose  of  any  lands  which  are  vested  in  them,  or  which  they     Sect.  2. 
are  authorised  to  purchase,  or  which  they  may  thereafter  acquire,  Purchase 
and  which  shall  not  be  required  for  the  purposes  of  the  under-  and  Taking 
i  taking  ;   and  it  makes  certain  sections  of   the  Lands  Clauses     of  Land. 
Consolidation  Act,  1845       applicable  to  any  such  sale.    It  also 
empowers  the  undertakers  from  time  to  time  to  sell  and  dispose  of 
any  works,  buildings,  or  erections  on  any  lands  belonging  to  them 
which  shall  not  be  required  for  the  purposes  of  the  undertaking  (v), 

643.  In  all  cases  where  land  charged  with  rentcharg  e  in  lieu  Redemption 
of  tithes  is  taken  for  the  construction  of  gasworks,  the  undertakers 
must,  as  soon  as  they  are  in  possession  of  the  land,  and  before  it  ^ 
is  appKed  to  such  construction,  apply  to  the  Tithe  Commissioners 
to  order  the  redemption  of  the  rentcharge  for  a  sum  of  money 
equal  to  twenty-five  times  the  amount  thereof  (a). 


Sect.  3. — Laying  of  Pipes. 

Sub-Sect.  l.—In  General. 

644.  The  power  to  lay  pipes  in  streets  and  highways  may  be  Laying  of 
conferred  expressly  by  special  or  other  Act,  or  it  may  be  implied  pip^s. 
from  a  general  power  conferred  by  statute  to  light  the  streets  (6). 
It  is  usually  granted  expressly  by  incorporating  in  the  special  Act 
the  clauses  of  the  Gasworks  Clauses  Act,  1847  (c),  entitled  "  with 
respect  to  the  breaking  up  of  streets  for  the  purpose  of  laying 
pipes."  In  modern  Acts  the  powers  therein  have  been  extended 
by  a  clause  authorising  the  undertakers  in  certain  events  to  lay 
pipes  in  private  roads  for  the  supply  of  gas  to  houses  abutting 
thereon  {d).  When  gas  undertakers  are  authorised  to  supply  gas 
in  bulk  outside  their  authorised  area,  a  proviso  is  commonly 

{u)  I.e.,  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  ss.  128 — 
132.  In  provisional  orders  s.  127  {ibid.)  will  be  incorporated  unless  expressly 
excluded;  see  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70), 
s.  10.  It  is  commonly  excluded  in  the  case  of  provisional  orders  granted  to 
local  authorities. 

{v)  See  p.  324,  ante. 

(a)  Tithe  Act,  1878  (41  &  42  Vict.  c.  42),  s.  1.  The  redemption  money,  with 
the  expenses  incident  to  the  redemption,  is  to  be  paid  to  the  Commissioners, 
within  a  time  to  be  fixed  by  them,  and  is  applied  by  them  {ibid.);  see  also  title 
ECCLESIASTICA.L  Law,  Yol.  XL,  p.  750. 

(b)  Thus,  by  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  161,  urban 
authorities  are  authorised  to  contract  for  the  supply  of  gas  for  lighting  streets 
and  to  provide  lamps  and  lamp-posts  and  other  apparatus  necessary  for  lighting 
the  same,  but  no  express  power  to  break  up  the  streets  to  lay  the  pipes  is 
conferred.  See  also  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90), 
B.  57,  and  p.  309,  ante. 

(c)  10  &  11  Yict.  c.  15,  ss.  6—12  ;  see  pp.  318,  319,  ante.  For  forms  of  licence 
to  break  up  roads,  see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI., 
pp.  421;  426. 

(d)  See  note  {n),  p.  327,  post.  A  clause  has  also  been  inserted  in  some  special 
Acts  authorising  the  undertakers  to  lay  down  pipes  for  the  purpose  of  procuring, 
conducting,  or  disposing  of  any  oil  or  other  materials  used  by  them  in  or 
resulting  from  any  manufacture  of  gas  or  any  residual  products,  and  for  this 
purpose  the  above-mentioned  sections  of  the  Gasworks  Clauses  Act,  1847  (10  & 
11  Yict.  c.  15),  are  made  applicable;  see,  for  example,  Pontefract  Corporation 
Act,  1906  (6  Edw.  7,  c.  cxc). 
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Sect.  3.     inserted  preventing  them  from  laying  pipes  or  interfering  with 
Laying  of    streets  beyond  such  area  (e). 
Pipes. 

  Sub-Sect.  2. — Under  Gasworks  Clauses  Acts, 

In  streets  and  645.  When  the  Gasworks  Clauses  Act,  1847(/'),  is  incorporated 
public  places,  [^i  any  special  Act  or  order,  the  undertakers,  by  virtue  of  its 
provisions,  may,  subject  to  certain  superintendence,  open  and  break 
up  the  soil  and  pavement  of  the  several  streets  and  bridges  (g) 
within  the  limits  of  such  special  Act  or  order  (h).  The  term 
street  "  includes  any  square,  court  or  alley,  highway,  lane,  road, 
thoroughfare  or  public  passage,  or  place  within  these  limits  (i). 
They  may  also  open  and  break  up  any  sewers,  drains,  or  tunnels 
within  or  under  such  streets  and  bridges,  and  lay  down  and  place 
within  the  same  limits  pipes,  conduits,  service  pipes,  and  other 
works,  and  from  time  to  time  repair,  alter,  or  remove  the  same, 
;and  also  make  any  sewers  that  may  be  necessary  for  carrying  off 
the  washings  and  waste  liquids  which  may  arise  in  the  making  of 
the  gas,  and  for  these  purposes  they  may  remove  and  use  all  earth 
and  materials  in  and  under  such  streets  and  bridges  (h).  They  may 
also  in  such  streets  erect  any  pillars,  lamps,  and  other  works,  and 
do  all  other  acts  which  they  shall  from  time  to  time  deem  necessary 
for  supplying  gas  to  the  inhabitants,  of  the  district  within  the  same 
limits  (h). 

Compensation     646.  In  the  execution  of  these  powers  and  of  the  powers 
for  damage.     granted  to  the  undertakers  by  the  special  Act,  they  must  do  as 
little  damage  as  may  be,  and  make  compensation  for  any  damage 
which  may  be  done  in  the  execution  of  such  powers  {k). 

"(e)  Model  Gas  Bill,  1910,  clause  35. 
(/)  10  &_11  Yict.  c.  15. 

(g)  This  includes  an  iron  bridge  of  a  railway  company  carrying  a  public 
road  over  tlie  railway,  but  the  undertakers  may  not  cut  into  the  girders  (To^ 
Vale  Bail  Co.  v.  Cardiff  Gas  Light  and  Coke  Co.  (1907),  1l  J.  P.  350; 
and  compare  Glasgoiv  Corporation  v.  Glasgow  and  South  Western  Rail.  Co., 
[1895]  A.  C.  376).  As  to  the  validity  of  an  agreement  entered  into  between  a 
gas  and  railway  company,  in  connection  with  laying  a  gas  main  over  a  bridge 
and  made  in  ignorance  of  the  law,  see  Gas  Light  and  Coke  Co.  v.  Metropolitan 
Mail.  Co.  (1892),  9  T.  L.  E.  98. 

(A)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  6.  As  to  superin- 
tendence, see  p.  ^21,  post.  As  to  the  liability  of  companies  for  breaking  up 
streets  without  these  powers,  see  p.  307,  ante.  In  some  gas  Acts  the  consent 
of  the  road  authority  is  required  before  breaking  up  the  streets,  but  if  once 
given  the  gas  company  may  by  the  terms  of  the  Act  have  power  to  break  up 
the  streets  for  the  purpose  of  laying  down  other  pipes  or  doing  other  works 
required  by  the  Act  {Dover  Gas  Light  Co.  v.  Lover  Corporation  (1855),  7  De 
G.  M.  &  G.  545,  0.  A.). 

{i)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s,  3.  An  uninclosed 
tract  of  land  by  the  seashore  above  mean  high-water  mark,  and  used  by 
the  inhabitants  of  adjoining  villages  for  walking,  but  by  no  defined  track, 
is  not  a  street  within  the  meaning  of  this  definition  {Maddock  v.  Wallasey  Local 
Board  (1886),  55  L.  J.  (q.  b.)  267).  As  to  definition  of  "street "  in  other  con- 
nections, see  title  High^vays,  Streets  and  Bridges. 

(k)  Such  damage  includes  the  breakage  of  a  window  by  stones  flying  up 
during  the  breaking  up  of  the  street  {Hornhy  v.  Liverpool  United  Gas  Light 
Co.  (1883),  47  J.  P.  231).  In  that  case  an  action  was  brought  to  recover  the 
compensation.  The  compensation  will  usually  be  recoverable  under  the  Lands 
Clauses  Acts  if  incorporated.  The  undertakers  may  also  be  liable  for  the 
negligent  acts  of  their  servants  in  laying  the  pipes  [lUd. ;  Scott  v.  Manchester 
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647.  The  undertakers  are  neither  authorised  nor  empowered  by  ^^ct.  3. 
the  Gasworks  Clauses  Act,  1847  (I),  to  lay  down  or  place  any  pipe  Laying  of 
or  other  works  into,  through,  or  against  any  building  (m),  or  in  any  Pipes, 
land  not  dedicated  to  public  use,  without  the  consent  of  the  owners  pipes'^ to 
and  oceupiers  thereof  {n).    They  may,  however,  at  any  time  enter  be  laid  in 
upon  and  lay  or  place  any  new  pipe  in  the  place  of  an  existing  private  land, 
pipe  in  any  land  wherein  any  pipe  has  been  already  lawfully  laid 

down  or  placed  in  pursuance  of  any  statutory  powers,  and  may 
repair  or  alter  any  pipe  so  laid  down  (o). 

648.  Before  the  undertakers  proceed  under  these  powers  to  open  Notice  before 
or  break  up  any  street,  bridge,  sewer,  drain,  or  tunnel,  they  opening 
must  give  to  the  persons  under  whose  control  or  management  the 

same  may  be,  or  to  their  clerk,  surveyor,  or  other  officer,  notice 
in  writing  of  their  intention  to  open  or  break  up  the  same,  not  less 
than  three  clear  days  before  beginning  such  work,  except  in  case  of 
emergency  arising  from  defects  in  any  of  the  pipes  or  other  works, 
and  then  as  soon  as  possible  after  the  beginning  of  the  work  or  the 
necessity  for  the  same  shall  have  arisen  (i^), 

649.  No  street,  bridge,  sewer,  drain,  or  tunnel  may,  except  Superin- 
in  such  case  of  emergency,  be  opened  or  broken  up  except  under  tendence  of 
the  superintendence  of  the  persons  having  the  control  or  manage-  ^tj-eet^^^ 
ment  thereof,  or  of  their  officer,  and  according  to  such  plan  as  shall 

be  approved  of  by  these  persons  or  their  officer,  or  in  the  case  of 

Corporation  (1856),  1  H.  &  N.  59  ;  affirmed  (1857)  2  H.  &  N.  204,_  Ex.  Oh.). 
Doing  as  little  damage  as  may  be  does  not  mean  doing  the  work  without  any 
damage,  but  means  that  in  doing  the  work  they  must  take  care  to  do  as  little 
damage  as  possible  ;  compare  R.  v.  East  and  West  India  Docks  and  Birmingham 
Junction  Rail.  Co.  (1853),  2  E.  &  B.  466,  474;  Fenwich  v.  East  London  Rail,  Co, 
(1875),  L.  E.  20  Eq.  544,  per  Jessel,  M.E.,  at  p.  549. 
(Z)  10  &  11  Yict.  c.  15,  s.  7. 

(m)  Arches  under  a  street  used  as  cellars  in  connection  with  adjoining 
premises  are  such  buildings  {Thompson  v.  Sunderland  Qas  Go.  (1877),  2  Ex.  D. 
429,  0.  A.);  and  so  would  be  the  structure  of  a  railway  bridge  as  distinct 
from  its  surface  {Taff  Vale  Rail.  Go.  v.  Cardiff  Gas  Light  and  Coke  Go.  (1907), 
71  J.  P.  350;  Glasgow  Corporation  v.  Glasgotv  and  South  Western  Rail.  Co., 
[1895]  A.  C.  376)  ;  see  also  Meek  v.  Langdon  (1862),  37  L.  T.  Jo.  181  (a  case 
Hinder  the  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90)),  and  p.  329, 
post. 

(w)  As,  for  example,  a  private  passage  belonging  to  the  owners  of  adjoining 
houses  [Bellamy  v.  Liverpool  United  Gas  Light  Co.  (1904),  68  J.  P.  540).  Where 
the  occupiers  of  houses  along  a  private  road  were  to  have  the  full  use  of  the 
road  as  if  it  were  a  public  road,  it  was  held  that  the  undertakers  might  lay  gas 
pipes  along  such  road  to  supply  gas  to  some  of  the  occupiers  who  desired  them 
to  do  so  {Selhy  v.  Crystal  Palace  District  Gas  Go.  (1862),  31  L.  J.  (CH.)  595,  0.  A.). 
In  modern  Acts  a  clause  is  commonly  inserted  providing  that  the  undertakers 
may,  on  the  application  of  the  owner  or  occupier  of  any  premises  within  the 
limits  of  the  Act  abutting  on  or  being  erected  in  any  street  laid  out  but  not 
dedicated  to  public  use,  supply  such  premises  with  gas,  and  may  lay  down, 
take  up,  alter,  relay,  or  renew  in,  across,  or  along  such  street,  such  pipes  and 
apparatus  as  may  be  requisite  or  proper  for  furnishing  such  supply.  Compare 
Model  Water  Bill,  1910,  clause  23).  As  to  restraining  the  laying  or  continuance 
of  pipes  in  private  streets,  see  Goodson  v.  Richardson  (1874),  9  Oh.  App.  221 ;  and 
see  title  Easements  and  Phofits  a  Prendre,  Yol.  XL,  p.  233  ;  and  for  a  form 
of  agreement  authorising  the  laying  of  pipes,  see  Encyclopsedia  of  Forms  and 
Precedents,  Yol.  XY.,  p.  260.    Compare  also  p.  308,  ante. 

(o)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  7. 
•  Ip)  Ibid.,  B.  8.    For  definition  of    street,"  see  p.  326,  ante. 
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any  difference  respecting  such  plan,  then  according  to  a  plan  to  be 
settled  by  two  justices  (q).  The  plan  should  show  the  intended 
position  of  the  pipes  in  the  road  both  as  regards  depth  and  lateral 
position  (r).  The  justices  may,  on  the  application  of  the  persons 
having  the  control  or  management  of  any  such  sewer  or  df  ain,  or 
of  their  officer,  require  the  undertakers  to  make  such  temporary 
or  other  works  as  they  may  think  necessary  for  guarding  against 
any  interruption  of  the  drainage  during  the  execution  of  any  works 
w^hich  interfere  with  the  sewer  or  drain.  If  the  persons  having 
Buch  control  or  management  as  aforesaid  and  their  officer  fail  to 
attend  at  the  time  fixed  for  the  opening  of  any  such  street,  sewer, 
drain,  or  tunnel,  after  having  had  notice  of  the  undertakers'  inten- 
tion as  aforesaid,  or  shall  not  propose  any  plan  for  breaking  up  or 
opening  the  same,  or  shall  refuse  or  neglect  to  superintend  the  opera- 
tion, the  undertakers  may  perform  the  work  specified  in  the  notice 
without  the  superintendence  of  such  persons  or  their  officer  (r). 

660.  When  the  undertakers  open  or  break  up  the  road  or  pave- 
ment of  any  street  or  bridge,  or  any  sewer,  drain,  or  tunnel,  they 
must  with  all  convenient  speed  complete  the  work  for  which  the  same 
shall  be  broken  up  and  fill  in  the  ground,  and  reinstate  and  make 
good  the  road  or  pavement,  or  the  sewer,  drain,  or  tunnel  so  opened 
or  broken  up,  and  carry  away  the  rubbish  thereby  occasioned. 
They  must  at  all  times,  whilst  the  road  or  pavement  shall  be  so 
opened  or  broken  up,  cause  the  same  to  be  fenced  or  guarded,  and 
cause  a  light  sufficient  for  the  warning  of  passengers  to  be  set  up 
and  maintained  against  or  near  such  road  or  pavement  where  the 
same  shall  be  open  or  broken  up  every  night  during  which  the  same 
shall  be  continued  or  broken  up.  They  must  also  keep  the  road  or 
pavement  which  has  been  so  broken  up  in  good  repair  for  three 
months  after  replacing  and  making  good  the  same,  and  for  such 
further  time,  if  any,  not  being  more  than  twelve  months  in  the 
whole,  as  the  soil  so  broken  up  shall  continue  to  subside  (s). 

Penalties.  651.  If  the  undertakers  open  or  break  up  any  street  or  bridge,  or 

any  sewer,  drain,  or  tunnel,  without  giving  the  prescribed  notice, 
or  in  a  manner  different  from  that  which  shall  have  been  approved 
of  or  determined  as  aforesaid,  or  without  making  such  temporary  or 
other  works  as  aforesaid  when  so  required,  except  in  the  cases  in 
which  the  undertakers  are  authorised  to  perform  these  works 
without  any  superintendence  or  notice,  or  if  the  undertakers  make 
any  delay  in  completing  any  such  work,  or  in  filling  in  the  ground,  or 


{q)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  9.  Por  definition  of  * 
"  street,"  see  p.  326,  ante. 

(r)  East  Moleseij  Local  Board  v.  Lamheth  Waterworks  Co.,  [1892]  3  Ch.  289, 
C.  A. ;  Edgiuare  Highway  Board  v.  Colne  Valley  Water  Co.  (1877),  46  L.  J.  (ch.) 
889.  These  decisions  were  given  upon  the  meaning  the  "Waterworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  17),  s.  31,  which  is  in  the  same  terms  as  the  Gas- 
works Clauses  Act,  1847  (10  "&  11  Yict.  c.  15),  s.  9.  In  these  cases  it  was 
also  decided  that  a  difference  does  not  arise  until  the  road  authority  has 
itself  proposed  a  modification  of  the  plan.  If  it  merely  disapproves  the  under- 
takers  may  proceed.    As  to  orders  of  justices  generally,  see  title  Magistrates. 

{a)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  10;  compare  Towns- 
Improvement  Clauses  Act,  1847  (10  «&  11  Vict.  c.  34),  ss.  79—83. 
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in  reinstating  and  making  good  the  road  or  pavement,  or  the  sewer,     ^^ct.  3. 

drain,  or  tunnel  so  opened  or  broken  up,  or  in  carrying  away  the    Laying  of 

rubbish  occasioned  thereby,  or  if  they  neglect  to  cause  the  place  Pipes. 

where  the  road  or  pavement  has  been  broken  up  to  be  fenced, 

guarded,  and  lighted,  or  neglect  to  keep  the  road  or  pavement  in 

repair  for  the  space  of  three  months  next  after  the  same  is  made 

good,  or  such  further  time  as  aforesaid,  they  are  liable  to  forfeit 

to  the  persons  having  the  control  or  management  of  the  street, 

bridge,  sewer,  drain,  or  tunnel  in  respect  of  which  such  default 

is  made  a  sum  not  exceeding  ^95  for  every  offence,  and  an 

additional  sum  of   ^65  for  each  day  during  which  any  such 

delay  as  aforesaid  shall  continue  after  they  shall  have  received  . 

notice  thereof  (^).    In  addition  to  this  penalty,  they  are  liable  Common  law 

at  common  law  in  respect  of  special  damage  occasioned  to  any  liability. 

person  by  reason  of  their  failure  properly  to  replace  and  make  good 

the  road  where  such  failure  causes  a  public  nuisance  on  the 

highway  (u).    Further,  if  any  such  delay  or  omission  takes  place, 

the  persons  having  the  control  or  management  of  the  street,  bridge, 

sewer,  drain,  or  tunnel  in  respect  of  which  the  delay  or  omission 

takes  place  may  cause  the  work  so  delayed  or  omitted  to  be  executed, 

and  the  undertakers  must  repay  them  the  expenses  of  executing  the 

same  (a).    These  expenses  are  recoverable  in  the  same  manner  as 

damages  are  recoverable  before  two  justices  under  the  Gasworks 

Clauses  Act,  1847,  or  the  special  Act  (b), 

Stjb-Sect.  3. — Under  Lighting  and  Watching  Act. 

652.  The  Lighting  and  Watching  Act,  1833  (c),  does  not  in  Powers  as  to 
express  terms  empower  the  authorities  having  the  execution  of  the  laying  pipes. 
Act  to  break  up  the  roads  and  streets  in  order  to  lay  gas  pipes  and 
mains,  but  the  power  to  do  so  is  clearly  implied  (d).  Those 
authorities  or  persons  who  supply  gas  under  this  Act  for  lighting 
any  highway,  street  or  place,  or  any  house,  manufactory,  building 
or  other  premises  within  the  limits  of  any  parish  adopting  the  pro- 
visions of  the  Act,  are  expressly  empowered  to  lay  iron  pipes, 
of  such  breadth,  depth  and  dimensions,  and  in  such  manner 
as  they  shall  think  expedient  under  the  roads,  streets,  and  other 
public  places  within  the  said  limits  for  the  purpose  of  carrying  off  To  carry  off 
the  washings  or  waste  liquids  which  may  arise  in  the  prosecution  of  S^s  washings, 
the  said  works,  and  these  authorities  or  persons  must  do  as  little 

(t)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  g.  11.  As  to  cases  where 
the  local  authority  undertake  to  reinstate,  see  Oommercial  Gas  Co.  v.  Poplar 
Borough  Council  (1906),  70  J.  P.  178;  Cressy  v.  South  Metropolitan  Gas  Co. 
(1906),  70  J.  P.  405 ;  Hartley  v.  Rochdale  Corporation,  [1908]  2  K.  B.  594.  As 
to  recovery  of  penalties,  see  pp.  337  et  seq.,  post. 

[u)  Goodson  v.  Sunhury  Gas  Consumers^  Co.  (1896),  75  L.  T.  251 ;  and  see 
Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  29. 

(a)  Ibid.,  s.  12. 

tb)  Hid.,  ss.  12,  40  ;  and  see  pp.  373  et  seq.,  post. 
(c)  3  &  4  Will.  4,  c.  90. 

(<^)  As  to  these  authorities  and  their  powers  generally,  see  pp.  307,  308,  ante, 
and  compare  p.  313,  ante.  They  have  power  to  put  up  lamps  and  cause  the 
same  to  be  lighted  with  gas,  and  there  are  also  restrictions  and  regulations  as 
to  laying  pipes  (see  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90), 
8S.  46,  47,  and  51). 
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damage  as  may  be  in  laying  such  pipes  and  immediately  repair, 
at  their  own  expense,  all  such  damage  (e). 

Nothing  in  the  Act  empowers  the  authorities  having  the  execution 
of  the  Act,  or  persons  contracting  with  them  for  lighting  with  gas 
such  roads,  streets,  and  public  places,  to  carry  or  lay  any  pipes,  cocks, 
or  branches  from  any  mains  or  pipes,  against,  into,  or  through  any 
dwelling-house,  manufactory,  public  or  private  building,  or  to  con- 
tinue the  same,  without  the  consent  in  writing  of  the  respective 
owner  or  occupier  thereof  for  the  time  being,  and  nothing  enables 
these  authorities  or  persons  to  enter  into  or  upon  any  private  lands 
or  grounds  without  the  consent  in  writing  of  the  owner  or  occupier 
of  such  lands  or  grounds  for  that  purpose  first  had  and  obtained  (/). 
It  is  also  provided  that  in  case  the  soil,  pitching,  or  pavement  of  any 
road  or  way,  for  the  purpose  of  laying  any  gas  main  or  pipe  along, 
under  or  across  the  same,  be  broken  up,  with  the  consent  of  the 
owner  of  the  soil  for  the  time  being,  and  after  the  same  shall  have 
been  so  laid  and  placed  such  owner  desires  to  have  the  same 
removed,  he  may  at  any  time  or  times,  at  his  own  cost,  alter  and 
vary  the  position  of  the  main  or  pipe  and  relay  the  same,  so  that 
no  damage  be  done  thereby  to  authorities  or  persons  contracting 
with  them,  and  they  be  not  thereby  prevented  from  or  obstructed 
in  lighting  any  public  or  private  lamp,  unless  such  damage  or 
obstruction  be  unavoidable  (g). 

653.  Pipes  or  other  conduits  used  or  laid  for  the  conveyance  of 
gas  in  any  road,  street,  or  other  place  must  be  laid  at  the  greatest 
practical  distance,  and  when  the  width  of  the  carriageway  will  allow 
thereof,  at  the  distance  of  at  least  four  feet  from  the  nearest  part  of 
any  water  pipe  laid  down  for  the  conveyance  of  water  in  any  such 
road,  street,  or  place,  except  in  cases  where  it  shall  be  unavoidably 
necessary  to  lay  the  gas  pipes  across  any  of  the  said  water  pipes,  in 
which  cases  the  gas  pipes  must  be  laid  over  the  said  water  pipes 
at  the  greatest  practical  distance  therefrom  and  must  form  there- 
with a  right  angle,  and  in  such  cases  the  gas  pipe  must  be  at 
least  nine  feet  in  length,  so  that  no  joint  of  any  of  the  gas  pipes 
shall  be  nearer  to  any  part  of  the  said  water  pipes  than  four  feet  at 
least  (h).  In  laying  down  gas  pipes,  the  contractors  or  other  persons 
supplying  gas  may  in  no  case  join  two  or  more  gas  pipes  together 
previous  to  their  being  laid  in  the  trench,  but  must  lay  each 
pipe  as  near  as  may  be  in  its  place  in  the  trench,  and  in  the 
trench  properly  form  the  jointing  with  the  other  pipes  to  be  added 
thereto  with  proper  and  sufficient  materials,  and  make  and 
keep  every  such  pipe  and  all  pipes  connected  or  communicating 
therewith  and  all  screws,  joints,  inlets,  apertures  or  openings  therein 
airtight,  and  in  every  respect  prevent  the  gas  from  escaping  there- 
from, upon  pain  of  forfeiting  for  every  offence  the  sum  of  £5  (h). 


(e)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  49.  Such  pipes 
must  not  be  laid  so  as  to  affect  wells,  sewers,  or  drains,  or  without  the  consent 
of  the  authority  administering  the  Act  {ibid.,  and  see  pp.  359  et  seq.,  post). 

(/)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  46. 

(g)  Ibid.,  s.  47. 

(/*)  Ibid.t  s.  5L  As  to  the  recovery  of  other  penalties  under  this  Act,  see 
pp  573  et  seq.,  post. 
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Sect.  4. — Support  to  Works  and  Pipes, 

654.  There  are  no  general  provisions  in  the  Gasworks  Clauses 
Acts,  1847  {i)  and  1871  (k),  relating  to  support  from  mines  and 
minerals.  In  the  absence  of  special  provisions,  the  right  of  support 
to  the  authorised  works  is  deemed  to  be  conferred  on  the  undertakers 
as  a  necessary  consequence  of  the  right  to  make  and  maintain  these 
works,  at  least  in  cases  where  the  owner  of  the  land  is,  by  virtue 
of  the  special  Act,  entitled  to  compensation  for  the  burden  so 
imposed  upon  him  (Z). 

'  655.  Where  a  local  authority  within  the  meaning  of  the  Public 
Health  Act,  1875  (jn),  constructs  works  for  lighting  under  the  powers 
of  that  Act  or  of  any  general  or  local  Act  or  provisional  order,  they 
will  be  entitled  to  lateral  and  vertical  support  from  mines  and 
minerals,  in  respect  of  such  works  and  all  fixtures,  pipes,  fittings, 
or  apparatus  connected  therewith,  but  subject  to  payment  of  com- 
pensation a/id  to  the  other  restrictions  contained  in  the  Public 
Health  Act,  1875  (Support  of  Sewers),  Amendment  Act,  1883  (n), 
the  provisions  of  which  apply  whether  the  land  on,  in,  over,  or 
under  which  such  w^orks,  fixtures,  pipes  etc.  are  situated,  is  or  is  not 
vested  in  or  occupied  by  the  local  authority,  and  is  or  is  not  wholly 
or  partially  dedicated  to  the  public  as  a  street,  highway,  or  public 
place  (o). 
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[i)  10  &  11  Yict.  c.  15. 
{k)  34  &  35  Yict.  c.  41. 

(Z)  Normanton  Gas  Co.  v.  Pope  and  Pearson,  Ltd.  (1883),  52  L.  J.  (q.  b.)  629, 
C.  A.  ;  and  compare  Re  Dudley  Corporation  (1881),  8  Q.  B.  D.  86,  C.  A,; 
Mid  and  East  Calder  Gas-Light  Co.  v.  Oahlank  Oil  Co.,  Ltd.  (1891),  18  E.  (Ct. 
of  Sess.)  788 ;  and  see  title  Compulsory  Ptjechase  op  Land  and  Compensa- 
tion, Yol.  YI.,  pp.  55,  56.  As  to  the  law  relating  to  mines  and  minerals 
generally,  see  title  Mines,  Minerals,  and  Quarries. 

(m)  38  &  39  Yict.  c.  55.    As  to  local  authorities,  compare  pp.  309,  313,  ante. 

(n)  46  &  47  Yict.  c.  37.  This  Act  incorporates,  with  adaptations,  the  Water- 
works Clauses  Act,  1847  (10  &  11  Yict.  c.  17),  ss.  18 — 27,  .being  the  clauses 
which  relate  to  mines,  but  there  is  a  saving  in  respect  of  rights  acquired  before 
the  passing  of  the  Act  (see  Jary  y.  Barnsley  Corporation,  [1907]  2  Ch.  600)  ; 
and  common  law  rights  acquired  by  local  authorities  are  not  affected  {New  Moss 
Colliery,  Ltd.  v.  Manchester  Corporation,  [1908]  A.  C.  117).  See,  generally,  titles 
Compulsory  Purchase  op  Land  and  Compensation,  Yol.  YL,  pp.  1  et  seq.  ; 
Easements  and  Profits  A  Prendre,  Yol.  XL,  pp.  319  et  seq. ;  Sewers  and 
Drains;  Water  Supply. 

(o)  Public  Health  Act,  1875  (Support  of  Sewers)  Amendment  Act,  1883  (46  & 
47  Yict.  c.  37),  s.  3.  The  effect  of  this  is  that  in  case  of  gas  mains  and  pipes 
laid  in  highways,  the  local  authority  may,  if  willing  to  pay  compensation, 
prevent  the  owner  of  the  minerals  from  working  them  so  as  to  injure  such 
mains  and  pipes,  but  the  preparation  of  a  map  or  plan  as  provided  by  the  Act 
is  a  condition  precedent  to  the  right  of  the  undertakers  to  recover  damages  for 
injuries  to  such  mains  and  pipes  {South  Staffordshire  Waterworks  Go.  v.  Mason 
&  Sons  (1886),  56  L.  J.  (q.  b.)  255).  As  to  dedication  of  streets  and  highways, 
see  title  Highways,  Streets  and  Bridges. 
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Sect.  1. — General  Powers  and  Duties, 

656.  The  special  Act  or  order  defines  the  area  within  which 
such  Act  or  order  shall  be  in  force  and  have  effect,  and  the  area  is 
commonly  referred  to  as  the  limits  of  the  Act  or  the  limits  of  supply. 
Before  the  passing  of  the  Gasworks  Clauses  Act,  1871  (p),  under- 
takers were  not  in  general  compelled  to  supply  gas  to  persons 
within  that  area  (^q),  but  by  the  provisions  of  that  Act  a  duty  to  do 
so,  subject  to  certain  conditions,  is  imposed  upon  those  undertakers 
to  whom  that  Act  applies  (r).  They  may  be  relieved  from  this  obli- 
gation in  certain  events.  In  cases  where  a  supply  of  electricity  is 
authorised  in  any  area  by  any  licence,  order,  or  special  Act,  and 
within  such  area  or  part  thereof  gas  undertakers  by  their  Act  or 
order  are  under  any  general  or  limited  obligation  to  ^pply  gas  on 
demand,  the  Board  of  Trade  may,  upon  the  application  of  the  gas 
undertakers,  inquire  into  the  circumstances  of  the  case,  and,  if  they 
are  satisfied  that  any  specified  part  of  that  area  is  sufficiently 
supplied  with  electric  light,  and  that  the  supply  of  gas  in  such 
specified  part  has  ceased  to  be  remunerative  to  the  gas  undertakers, 
and  that  it  is  just  that  they  should  be  relieved  from  the  obligation 
to  supply  gas  upon  demand  as  aforesaid,  may,  in  their  discretion, 
make  an  order  relieving  the  gas  undertakers  from  their  obligation 
within  the  specified  part  of  such  area,  either  wholly  or  in  part, 
and  upon  such  terms  and  conditions  as  they  may  think  proper,  and 
from  and  after  the  date  of  such  order  the  gas  undertakers  will  be 
60  relieved  accordingly  (s). 

657.  Undertakers  are  also  frequently  authorised  by  their  special 
Act  or  order  to  contract  with  any  local  authority,  company,  or 
person  beyond  the  limits  of  supply  for  a  supply  to  them  of  gas  in 
jbulk ;  but  only  with  the  consent  in  writing  of  any  local  authority, 
company,  or  person  supplying  gas  under  parliamentary  powers  in 
that  district,  and  such  contracts  are  limited  to  a  period  of  seven 
years (0- 


34  &  35  Yict.  c.  41.  The  Act  was  passed  on  the  13th  July,  1871.  As  to 
the  term    Special  Act,"  see  pp.  318,  319,  ante. 

{q)  There  was  no  compulsory  supply  required  under  the  provisions  of  the 
Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15). 

(r)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  ss.  11,  24.  As  to  when 
it  is  applicable,  see  p.  317,  ante. 

(s)  Electric  Lighting  Act,  1882  (45  &46  Yict.  c.  56),  s.  29,  which  alsp provides 
that  the  expenses  of  the  Board  of  Trade  in  connection  with  any  such  inqydry  or 
order  are  to  be  borne  and  paid  by  the  gas  undertakers  upon  whose  application 
the  inquiry  or  order  was  made ;  and  see  title  Eleotrio  Lighting  and  Power, 
Yol.  XlL,pp.  557,  581,  645. 

{t)  See  Model  Gas  Bill,  1910,  clause-  35.  As  to  the  supply  of  apparatus, 
see  p.  310,  ante. 
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Sect.  2. — Supply  for  Private  Purposes.  Sect.  2. 

Sub-Sect.  1. — Bights  of  Owners  and  Occupiers.  ^PrUrate^^ 

658.  Under  the  Gasworks  Clauses  Act,  1847  {u),  undertakers  are  Purposes, 
empowered  from  time  to  time  to  enter  into  any  contract  with,  any  compulsory 
person  for  lighting  or  supplying  with  gas  any  private  building,  and  supply, 
for  providing  any  person  with  pipes,  burners,  meters,  and  lamps, 
and  for  the  repair  thereof  {a).  Where  the  Gasworks  Clauses  Act, 
1871,  is  also  applicable  (6)  the  undertakers  must,  upon  being 
required  so  to  do  by  the  owner  or  occupier  of  any  premises  situated 
within  twenty-five  yards  from  any  main  of  the  undertakers  or  within 
such  other  distance  as  may  be  prescribed  by  the  special  Act  or  order, 
give  and  continue  to  give  a  supply  of  gas  for  these  premises,  under 
such  pressure  in  the  main  as  may  be  so  prescribed,  and  they  must 
furnish  and  lay  any  pipe  that  may  be  necessary  for  that  purpose, 
subject,  however,  to  the  following  conditions — namely,  the  cost  of  so 
much  of  any  pipe  for  the  supply  of  gas  to  any  owner  or  occupier 
as  may  be  laid  upon  the  property  of  such  owner  or  in  the  possession 
of  such  occupier,  and  of  so  much  of  any  such  pipe  as  may  be  laid 
for  a  greater  distance  than  thirty  feet  from  any  pipe  'of  the  under- 
takers, although  not  on  such  property,  shall  be  defrayed  by  such 
owner  or  occupier. 

Every  owner  or  occupier  of  premises  so  requiring  a  supply  of  gas 
must  serve  a  notice  upon  the  undertakers,  at  their  office,  specifying 
the  premises  in  respect  of  which  it  is  required  and  the  day  upon 
which  it  is  required  to  commence,  which  must  not  be  an  earlier 
day  than  a  reasonable  time  after  the  date  of  the  service  of  the 
notice.  He  must  also  enter  into  a  written  contract  with  the  under- 
takers (if  so  required  by  them),  to  continue  to  receive  and  pay 
for  a  supply  of  gas,  for  a  period  of  at  least  two  years,  of  such  an 
amount  that  the  rent  payable  for  the  same  shall  not  be  less  than 
20  per  cent,  per  annum  on  the  outlay  incurred  by  the  undertakers 
in  providing  any  pipe  to  be  provided  by  them  for  the  purpose  of  the 
supply.  He  must  also  give  to  the  undertakers  (if  so  required) 
security  for  the  payment  to  them  of  all  moneys  which  may  become 
due  to  them  from  him  in  respect  of  any  pipe  to  be  furnished  by  the 
undertakers  and  in  respect  of  gas  to  be  supplied  by  them  (c). 

€59.  Whenever  the  undertakers  neglect  or  refuse  to  give  a  Penalty  for 
supply  of  gas  to  any  owner  or  occupier  of  premises  within  the  ^'efusing 
limits  of  the  special  Act  entitled  to  the  same,  either  at  all  or  under  ^^^^  ^' 
such  pressure  as  is  prescribed,  they  become  liable  to  a  penalty 
not  exceeding  40s.   for  each  day  during  which   such  default 

(u)  10  &  11  Yict.  c  15. 
•  (a)  Ihid.,  s.  13.  In  recent  special  Acts  this  section  has  been  amended  by  the 
insertion  of  the  words  "or  any  premises"  after  the  words  **  private  building," 
and  also  by  the  insertion  of  a  proviso  that  every  such  contract  entered  into  by 
the  undertakers  shall  be  alike  in  terms  and  amount  under  like  circumstances  to 
consumers  ;  see  Model  Gas  Bill,  1910,  clauses  1,  21.  For  forms  of  agreement, 
see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  XV.,  pp.  256 — 259.  * 

(&)  As  to  the  applicability  of  the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict, 
■c.  41),  see  p.  317,  ante. 

(c)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  11.    As  to  pressure, 
«ee  p.  351,  post 
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continues  (d),  but  breach  of  their  statutory  duty  to  supply  gas  does 
not  give  the  owner  or  occupier  of  premises  any  right  to  recover 
damages  in  respect  of  any  loss  he  may  thereby  suffer  (e).  In  modern 
special  Acts  a  clause  is  commonly  inserted  empowering  the  under- 
takers to  refuse  to  furnish  a  supply  of  gas  to  a  person  at  new 
premises  if  he  has  previously  quitted  premises  at  which  gas  was 
supplied  to  him  by  the  undertakers  until  he  has  paid  all  gas 
charges  and  meter  rents  due  to  them  from  him(/). 

660.  The  quality  of  the  gas  supplied  must,  with  respect  to  its 
illuminating  power,  be  such  as  to  produce,  at  the  testing  place 
prescribed  in  the  special  Act  or  order  (^g),  a  light  equal  in  intensity 
to  that  produced  by  the  prescribed  number  of  sperm  candles  of  six 
to  the  pound  (h),  and  as  to  its  purity,  such  gas  must  not  exhibit 
any  trace  of  sulphuretted  hydrogen  when  tested  according  to  the 
prescribed  rules  (i).  A  standard  of  heating  power  "has  been  inserted 
in  some  of  the  latest  Acts  (A:). 

Stjb-Sect.  2. — Consumption  hy  Meter, 

661.  Every  consumer  of  gas  supplied  by  the  undertakers  must,, 
if  required  to  do  so  by  them,  consume  the  gas  by  a  meter  duly 
stamped  {I),  being  a  legal  meter  as  defined  by  statute  (m).  The  under- 
takers must  supply  to  any  owner  or  occupier  of  premises  within  the 
limits  of  the  special  Act  requiring  the  same  a  meter  for  registering 
gas  supplied  by  them;  but  such  owner  or  occupier  is  required, 
previous  to  receiving  the  meter,  to  give  the  undertakers  security 
for  payment  to  them  of  the  price  of  the  meter  if  he  desires  to  pur- 
chase the  same,  or  of  the  rent  of  the  meter  if  he  desires  to  hire  the 
same  {n).    The  undertakers  are  empowered  to  let  on  hire  any  meter 


[d)  Gasworks  Clauses  Act,  1871  (34  &  So.Yict.  c.  41),  s.  36.  Thus  tbe  com- 
pany are  liable  to  a  penalty  for  improperly  cutting  off  the  supply  {Commercial 
Gas  Co.  V.  Scott  (1875),  L.  E.  10  Q.  B.  400).  As  to  the  recovery  of  penalties, 
see  pp.  373  et  seq.,  post. 

(e)  Clegg,  Parkinson  &  Co.  v.  JEarhy  Gas  Co.,  [1896]  1  Q.  B.  592,  decided  on 
the  principle  that  wiiere  a  general  obligation  is  created  by  statute  and  a  specific 
remedy  is  provided,  that  statutory  remedy  is  the  only  one ;  and  see  Johnston  and 
Toronto  Type  Foundry  Co.  v.  Consumers'  Gas  Co.  of  Toronto,  [1898]  A.  0.  447,  P.  C. 

(/)  See  Model  Gas  Bill,  1910,  clause  32. 

{g)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  12.  As  to  testing 
generally,  see  p.  351,  post.  As  to  the  term  "special  Act,"  see  pp.  318,  319^ 
ante. 

(h)  The  number  of  candles  prescribed  usually  varies  from  fourteen  to  sixteen. 

{i)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  12  ;  for  the  rules 
as  to  testing,  see  ihid.,  Sched.  A,  Part  II.  In  the  case  of  the  metropolitan  and 
other  gas  companies  there  were  also  imposed  restrictions  as  to  sulphur  and  other 
sulphur  compounds.  These  restrictions  have  in  most  instances  been  removed  ; 
see,  for  example,  the  Gas  Companies  (Eemoval  of  Sulphur  Eestrictions)  Act, 
1907  (7  Edw.  7,  c.  v.).  The  special  Act  usually  prescribes  a  minimum  pressure 
at  which  the  gas  must  be  supplied  ;  see  Model  Gas  Bill,  1910,  clause  26. 

(k)  Gas  Light  and  Coke  Company's  Act,  1909  (9  Edw.  7,  c.  Ixxxvii.),  s.  39. 

(l)  After  the  13th  October,  1870,  all  meters  used  for  sale  of  gas  are  required 
to  be  stamped  (Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  17),  as  amended 
by  the  Sale  of  Gas  Act,  1860  (23  &  24  Yict.  c.  146),  s.  1). 

(m)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  13.  ^ 

(w)  Ihid.,  s.  14.  For  a  form  of  agreement,  see  Encyclopaedia  of  Forms  and 
Precedents,  Yol.  XY.,  p.  255. 
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for  ascertaining  the  quantity  of  gas  consumed  or  supplied,  and  any     Sect.  2. 
fittings  thereto,  for  such  remuneration  in  money,  and  on  such  terms    Supply  for 
with  respect  to  the  repair  of  such  meter  and  fittings,  and  for  securing  Private 
the  safety  and  return  of  the  meter,  as  may  be  agreed  upon  between  Purposes, 
the  hirer  and  the  undertakers  (0).  Such  remuneration  is  recoverable 
in  the  same  manner  as  the  rents  and  sums  due  to  the  undertakers 
for  gas(_p). 

These  meters  and  fittings  are  not  subject  to  distress,  nor  to  the  Not  liable  to. 
landlord's  remedy  for  rent  of  the  premises  where  the  same  may  be  distress, 
used,  nor  to  be  taken  in  execution  under  any  process  of  a  court  of 
law  or  equity  or  any  proceedings  in  bankruptcy  against  the  persons 
in  whose  possession  the  same  may  be  (0). 

662.  The  undertakers  must  at  all  times,  at  their  own  expense,  Repair  of 
keep  all  meters  let  for  hire  by  them  to  any  consumer  in  proper  ^^^^^  metem 
order  for  correctly  registering  gas,  and  in  default  of  their  so  doing 

the  consumer  is  not  liable  to  pay  rent  for  the  same  during  such 
time  as  such  default  continues.  The  undertakers,  for  this  purpose, 
are  entitled  to  have  access  to,  and  are  at  liberty  to  remove,  test, 
inspect,  and  replace  any  such  meter  at  all  reasonable  times  {q). 

663.  A  consumer  renders  himself  liable  to  a  penalty  not  exceeding  Consumer's 
40s.  for  each  offence  if  he  connects  any  meter  with  any  pipe  through  duties  as  to- 
which  gas  is  supplied  by  the  undertakers  to  the  meter,  or  dis- 
connects  any  meter  from  any  such  pipe,  without  giving  to  the 
undertakers  not  less  than  twenty-four  hours'  notice  in  writing  of: 

bis  intention  so  to  do  (r).  Every  consumer  must  at  all  times,  at 
his  own  expense,  keep  every  meter  which  belongs  to  him,  whereby 

(0)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  18.  The  Gasworks 
Clauses  Act,  184Y  (10  &  11  Yict.  c.  15),  s.  14,  contains  the  following  similar 
provision  : — "  The  undertakers  may  let  for  hire  any  meter  for  ascertaining 
the  quantity  of  gas  consumed  or  supplied  and  any  fittings  for  the  gas,  for 
such  remuneration  in  money  as  shall  be  agreed  upon  between  the  under- 
takers and  any  person  to  whom  the  same  may  be  so  let,  and  such  remunera- 
tion shall  be  recoverable  in  the  same  manner  as  the  rents  or  sums  due 
to  the  undertakers  for  gas,  and  such  meters  and  fittings  shall  not  be  subject 
to  distress,  or  to  the  landlord's  hypothec  for  rent  of  the  premises  where 
the  same  may  be  used,  nor  to  be  taken  in  execution  under  any  process  of  a 
court  of  law  or  equity  or  any  fiat  or  sequestration  in  bankruptcy  against  the 
person  in  whose  possession  the  same  may  be."  This  provision  is  repealed  by 
the  Statute  Law  Revision  Act,  1875  (38  &  39  Yict.  c.  66),  except  so  far  as  incor- 
porated in  special  Acts  to  which  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict»- 
c.  41),  does  not  apply.  As  to  such  application,  see  p.  317,  ante.  The  words 
*'  any  fittings  for  the  gas  "  are  wider  than  those  used  in  the  later  Act,  and 
would  include  a  gas  stove,  which  would,  therefore,  be  protected  from  distress 
{Gas  Light  and  Coke  Co.  v.  Hardy  (1886),  17  Q.  B.  D.  619,  C.  A.  ;  Gas  Light 
and  Coke  Co.  v.  Smith  &  Co.  (1886),  3  T.  L.  E.  15).  In  cases  where  the  Gas- 
works Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  is  incorporated,  it  would  seem 
that  the  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  14,  is  not 
■  applicable.  When  that  is  so,  special  power  is  required  to  enable  the  under  - 
takers  to  supply  gas  stoves,  engines,  and  such  like  apparatus  ;  see  p.  310,  ante. 
The  clause  giving  that  power  usually  exempts  the  apparatus  from  distress.  A 
provision  has  also  been  inserted  in  some  cases  that  gas  engines  shall  not  become 
fixtures,  but  shall  remain  the  property  of  the  company  (compare  Crossley  Brothers^ 
Ltd.  Y.  Lee,  [1908]  1  K.  B.  86).    See  also  title  Distress,  Yol  .XL,  pp.  132  et  seq. 

{p)  As  to  such  recovery,  see  p.  339,  post. 

{q)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  19 ;  and  see  Gasworks 
Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  15,  pp.  336,  337,  ^03^;  and  compare 
pp.  347  et  seq.,pjost. 

(r)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  15. 
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any  gas  of  the  undertakers  is  registered,  in  proper  order  for  correctly 
registering  such  gas,  and  in  default  of  his  so  doing  the  undertakers 
may  cease  to  supply  gas  through  that  meter.  The  undertakers  are 
entitled  to  have  access  to,  and  to  be  at  liberty  to  take  off,  remove, 
test,  inspect,  and  replace  any  such  meter  at  all  reasonable  times, 
the  same  to  be  done  at  the  expense  of  the  undertakers  if  the  meter 
be  found  in  proper  order,  but  otherwise  at  the  expense  of  the 
consumer  (s) . 

664.  Undertakers  have  also  been  authorised  to  supply  gas  by 
means  of  a  prepayment  meter,  at  a  charge  not  greater  than  for  gas 
supplied  through  any  other  kind  of  meter  or  by  any  other  method 
of  supply.  The  charge  for  the  hire  of  any  prepayment  meter  and 
fittings  to  be  used  therewith  is  based  on  the  quantity  of  gas  supplied 
through  the  meter,  and  a  maximum  rate  per  1,000  cubic  feet  is 
prescribed,  such  charge  to  include  the  providing,  letting,  fixing,  and 
maintenance  of  the  meter  and  fittings,  cost  of  collection,  and  all 
other  costs  {t).  If  the  meter  is  hired  without  fittings  a  maximum 
charge  is  also  prescribed  (a). 

665.  The  register  of  the  meter  is  prima  facie  evidence  of  the 
quantity  of  gas  consumed,  and  in  respect  of  which  any  rent  is 
charged  and  sought  to  be  recovered  by  the  undertakers ;  but  if  the 
undertakers  and  the  consumer  differ  as  to  the  quantity  consumed, 
such  difference  may  be  determined,  on  the  application  of  either 
party,  by  two  justices,  who  may  also  order  by  which  of  the  parties 
the  costs  of  the  proceedings  before  them  shall  be  paid  :  the 
decision  of  the  justices  is  final  and  binding  on  all  parties  (b).  Pro- 
vision has  been  made  in  modern  special  Acts  fixing  a  period  within 
which  the  erroneous  registration  shall  be  deemed  to  have  first 
arisen  (c). 

666.  Any  officer  appointed  by  the  undertakers  may  at  all 
reasonable  times  enter  any  building  or  land  lighted  with  gas 
supplied  by  the  undertakers  in  order  to  inspect  the  meters,  fittings. 


(s)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  17. 

{t)  Model  Gas  Bill,  1910,  clause  22  ;  compare  Metropolis  Gas  (Prepayment 
Meter)  Act,  1900  (63  &  64  Vict.  c.  cclxxii.),  and  see  p.  386,  post.  A  prepayment 
meter  means  any  meter  or  appliance  by  which  the  quantity  of  gas  supplied  is 
regulated  according  to  the  amount  of  money  prepaid.  For  a  form  of  hiring 
agreement,  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  XV.,  p.  257. 

(a)  In  the  Model  Gas  Bill  this  is  10  per  cent,  per  annum  on  the  cost  of  the 

(6)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  20 ;  for  an  example 
of  such  proceedings,  see  Gresswell  v.  Oas  Light  and  Colce  Co.  (1897),  61  J.  P.  699. 
As  to  penalties  for  altering  or  injuring  meters,  see  ihid.,  s.  38,  and  p.  356,  jpost ; 
and  compare  p.  350,  post.  As  to  recovery  of  penalties,  see  pp.  373  et  seq.,  post. 
As  to  orders  of  justices,  generally,  see  title  Magistrates. 

(c)  The  Model  Gas  Bill,  1910,  clause  34,  provides  that  in  the  event  of  any 
meter  used  by  a  consumer  of  gas  being  tested  in  manner  provided  by  the  Sale 
of  Gas  Act,  1859  (22  &  23  Vict.  c.  66),  and  being  proved  to  register  erroneously 
within  the  meaning  of  the  said  Act,  such  erroneous  registration  shall  be  deemed 
to  have  first  arisen  during  the  then  last  preceding  quarter  of  the  year,  unless  it 
be  found  to  have  first  arisen  during  the  then  current  quarter.  The  amount  of 
the  allowance  to  be  made  to  or  of  the  surcharge  to  be  made  upon  the  consumer 
by  the  company  shall  be  paid  by  or  to  the  company  to  or  by  the  consumer  as 
the  case  may  be,  and  shall  be  recoverable  in  the  like  manner  as  gas  charges  are 
recoverable  by  the  company. 
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and  works  for  the  supply  of  gas,  and  for  the  purpose  of  ascertaining     Sect.  2. 

the  quantity  of  gas  consumed  or  supplied;  and  any  person  who  Supply  for 

hinders  such  officer  from  entering  and  making  such  inspection  at  any  '  Private 

reasonable  time  becomes  liable  for  every  such  offence  to  forfeit  to  Purposes, 
the  undertakers  a  sum  not  exceeding  £5  (d). 

Sub-Sect.  3. — Pipes  hetween  Mains  and  Meters. 

667.  Modern  special  Acts  contain  additional  provisions  in  regard  Power  to 

to  the  laying  of  pipes  between  the  gas  mains  and  meters  for  the  specify  pipes, 
purpose  of  enabling  the  undertakers  to  ensure  a  satisfactory  supply 
of  gas  to  their  consumers.  These  provisions  enable  the  under- 
takers to  specify  the  size  and  material  of  the  pipes,  with  the  fittings 
thereof,  which  are  to  be  laid  by  the  consumer  between  the  mains  of 
the  undertakers  and  the  meter  and  (so  far  as  the  same  are  intended 
to  be  covered  over)  on  the  consumer's  premises.  Different  classes 
of  specification  may  be  made,  and  a  method  for  the  publication  of 
these  specifications  is  provided.  The  position  of  the  meter  in  new 
premises,  or  in  connection  with  a  new  pipe,  is  required  by  such  pro- 
visions to  be  as  near  as  reasonably  practicable  to  the  main,  but 
within  the  outside  wall  of  the  building,  and  power  is  given  to  the 
officer  of  the  undertakers  to  inspect  the  pipes  and  meter,  and  if  the 
pipes  are  not  according  to  the  specification,  or  the  meter  not  placed 
in  manner  above  mentioned,  the  undertakers  may  refuse  to  supply 
gas  to  the  premises.  In  the  event  of  a  dispute  on  these  matters, 
the  person  who  is  refused  a  supply  has  a  right  of  appeal  to  a  petty 
sessional  court  against  the  refusal,  and  the  court  is  empowered  to 
make  such  order  as  seems  to  them  proper  in  the  circumstances,  and 
also  to  order  w^hich  party  is  to  pay  the  costs  of  the  appeal  (e), 

Sub-Sect.  4. — Price  of  Gas  supplied. 

668.  The  price  to  be  charged  for  the  gas  supplied  is  regulated  Price  of  gas. 
by  the  special  Act  or  provisional  order  (/).    In  some  cases  the 

special  Act  merely  prescribes  a  price  per  1,000  cubic  feet  of  gas 
supplied,  which  price  the  undertakers  may  not  exceed  (g).  In 
the  case  of  companies,  as  an  alternative,  a  sliding  scale  may  be 


{d)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  21.  By  the  Gas- 
works Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  15,  the  clerk,  engineer,  or 
other  officer  duly  appointed  for  the  purpose  by  the  undertakers  may  at  all 
reasonable  times  enter  any  building  or  place  lighted  with  gas  supplied  by  the 
undertakers,  in  order  to  inspect  the  meters,  fittings,  and  works  for  regulating 
the  supply  of  gas,  and  for  the  purpose  of  ascertaining  the  quantity  of  gas 
consumed  or  supplied  ;  and  if  any  person  hinders  such  officer  from  entering  or 
making  such  inspection  at  any  reasonable  time,  he  is  liable,  for  every  such 
offence,  to  forfeit  to  the  undertakers  a  sum  not  exceeding  £o.  This  provision 
has  been  repealed  by  the  Statute  Law  Eevision  Act,  1875  (38  &  39  Vict.  c.  66), 
except  so  far  as  incorporated  in  special  Acts  to  which  the  Gasworks  Clauses  Act, 
1871  (34  &  35  Vict.  c.  41),  does  not  apply. 

(e)  Model  Gas  Bill,  1910,  clause  28.  As  to  petty  sessional  courts,  see  title 
Magistrates. 

(/)  In  the  case  of  provisional  orders,  the  Gas  and  Water  Works  facilities 
Act,  1870  (33  &  34  Vict.  c.  70),  s.  12,  provides  that  the  rents  and  rates  shall  not 
exceed  the  sums  specified  in  the  order  and  shall  be  subject  to  the  regulations 
therein  specified. 

{g)  Model  Gas  Bill,  1910,  clause  19. 
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prescribed.  In  such  a  case  the  Act  fixes  a  standard  price,  which  the 
company  may  increase  or  reduce  according  as  the  dividend  payable 
by  the  company  on  the  ordinary  share  capital  or  stock  is  reduced 
or  increased  above  a  fixed  standard  dividend  (h).  In  the  case  of 
prepayment  meters,  it  is  commonly  provided  that  the  price  charged 
for  the  gas  must  not  be  greater  than  for  gas  supplied  to  other  private 
consumers  (i). 

Stjb-Sect.  5. — Security  for  Gas  Charges. 

669.  In  addition  to  the  right  of  the  undertakers  to  require 
security  for  the  payment  of  gas  charges  as  a  condition  of  giving  a 
compulsory  supply  (/b),  they  have  power,  after  they  have  given  a 
supply  of  gas  for  any  premises,  by  notice  in  writing,  to  require  the 
owner  or  occupier  of  these  premises,  within  seven  days  after  the 
date  of  the  service  of  such  notice,  to  give  to  them  security  for  the 
payment  of  all  moneys  which  may  from  time  to  time  become 
due  to  them  in  respect  of  such  supply,  if  the  owner  or  occupier 
has  not  already  given  security,  or  if  any  security  given  has  become 
invalid  or  insufficient.  In  case  any  such  owner  or  occupier  fails  to 
comply  with  the  terms  of  the  notice,  the  undertakers  may,  if  they 
please,  discontinue  the  supply  of  gas  to  such  premises  so  long  as 
the  failure  continues  (I). 

670.  When  any  owner  or  occupier  is  required  by  the  special  Act 
to  give  security  to  the  undertakers,  the  security  may  be  by  way  of 
deposit  or  otherwise,  and  of  such  amount  as  he  and  the  undertakers 
agree  on,  or  as,  in  default  of  agreement,  maybe  determined,  on  the 
application  of  either  party,  by  two  justices,  who  may  also  order  by 
which  of  the  parties  the  costs  of  the  proceedings  before  them  shall 
be  paid,  and  such  decision  is  final  and  binding  on  all  parties  (m). 

671.  In  modern  special  Acts  a  clause  is  commonly  inserted 
requiring  the  undertakers  to  pay  interest  on  securities  made  by 
way  of  deposit  (n). 

■  (h)  Model  Gas  Bill,  1910,  clause  20  ;  and  see  p.  371,  post;  and  generally,  as  to 
limitation  of  profits,  pp.  365  et  seq.,  post.  A  common  clause  enables  the  company 
to  allow  discounts  or  rebates  for  prompt  payment  or  to  large  consumers,  provided 
all  discounts  or  rebates  shall  be  of  equal  amounts  in  like  circumstances  to 
all  consumers,  and  notice  of  the  effect  of  the  provisions  is  indorsed  on  every 
demand  note  for  gas  charges. 

{i)  See  p.  336,  aiite. 

(k)  As  to  which,  see  p.  333,  ante. 

(Z)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  11.  As  to  when  this 
Act  applies,  see  p.  317,  ante.    As  to  form  of  security,  see  infra. 

(m)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  16.  Security  may 
also  be  required  for  the  hire  or  purchase  price  of  a  meter  {ibid.,  s.  14  ;  and  see 
p.  334,  ante),  and  probably  also  for  the  price  or  hire  of  gas  fittings  such  as 
stoves,  ranges,  and  engines,  which  such  companies  and  corporations  are  autho- 
rised to  sell,  hire,  or  otherwise  deal  in  (see  p.  310,  ante).  As  to  orders  of  justices 
in  general,  see  title  Magistrates. 

(n)  The  Model  Gas  Bill,  1910,  clause  29,  provides  that  if  any  person  is 
required  by  the  company  to  give  to  them  security  for  any  supply  of  gas  or  for 
the  payment  of  the  price  or  rent  of  a  meter,  and  such  security  is  made  by  way 
of  deposit,  the  company  shall  pay  interest  after  the  rate  of  £4  per  cent,  per 
annum  on  every  sum  of  10s.  deposited  by  way  of  security  for  every  six  months 
during  which  the  same  remains  in  their  hands. 
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Sxjb-Sect.  6. — Recovery  of  Gas  Rents  and  Charges. 

672.  The  undertakers  have  various  powers  conferred  upon  them 
for  the  recovery  of  gas  rents  and  charges.  These  are — (1)  cutting 
off  the  supply;  (2)  proceedings  before  a  justice  for  a  warrant  to 
recover  the  sum  due  by  distress ;  or  (3)  proceedings  before  a  court 
of  summary  jurisdiction  to  recover  the  sum  due  as  a  penalty  ;  and 
(4)  proceedings  before  any  court  of  competent  jurisdiction. 

673.  By  the  Gasworks  Clauses  Act,.  1847,  it  is  provided  that  if 
any  person  supplied  with  gas  neglects  to  pay  the  rent  due  for  the 
same  to  the  undertakers,  the  undertakers  may  stop  the  gas  from 
entering  the  premises  of  such  person  by  cutting  off  the  service  pipe, 
or  by  such  means  as  they  shall  think  fit  (o). 

674.  By  the  Gasworks  Clauses  Act,  1871,  it  is  provided  that  in 
case  any  person  who  shall  have  been  supplied  with  gas  neglects  or 
refuses  to  pay  the  amount  due  in  respect  of  the  supply,  any  justice 
may  issue  his  summons  to  such  person  requiring  him  to  appear  at 
a  time  and  place  named  therein  to  show  cause  why  the  sum  so 
demanded  should  not  be  paid ;  and  if,  on  the  appearance  of  such 
person,  or  in  default  of  appearance,  after  proof  of  the  service  of  the 
summons,  either  personally  or  at  the  last  known  place  of  abode  or 
of  business  of  such  person,  no  sufficient  cause  can  be  shown  to  the 
contrary,  any  justice  may  issue  his  warrant  of  distress  for  the 
seizure  and  sale  of  the  goods  and  chattels  of  such  person  for  the 
recovery  of  the  amount  which  may  be  proved  before  the  justice  to 
be  due  from  such  person,  together  with  such  costs,  including  the 
costs  of  cutting  off  the  gas  if  the  same  shall  have  been  cut  off  by  the 
undertakers,  as  to  the  justice  shall  seem  just  and  reasonable  (p). 

(o)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  16.  It  would  appear 
that  the  right  to  cut  off  the  supply  is  not  limited  to  the  particular  premises  in 
respect  of  which  the  default  arises,  but  that  the  undertakers  may  stop  the  gas 
from  entering  any  premises  of  a  consumer  who  is  in  default  in  respect  of  one 
set  of  premises  (compare  Montreal  Oas  Co.  v.  Cadieux,  [1899]  A.  0.  589,  P.  C.^ 
a  case  decided  under  a  similar  clause  in  a  Canadian  Gas  Act ;  and  see  p.  356, 
post).  Undertakers  will  be  liable  for  damages  caused  by  negligence  in  cutting  off 
the  supply  {Paterson  v.  Blackburn  Corporation  (1892),  9  T.  L.  E.  55,  C.  A.). 

(_p)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s,  23.  This  section 
comes  under  the  heading  "Supply  of  Gas  to  Owners  and  Occupiers  of  Premises." 
The  right  of  distress  under  this  section  overrides  the  equitable  rights  of  deben- 
ture-holders ;  a  company  on  obtaining  a  justice's  warrant  may  obtain  leave  to 
distrain  notwithstanding  that  a  receiver  has  been  appointed  {Re  CrosUe  (Adolph), 
Ltd.,  Johnson  and  Hughes  v.  Crosbie  {Adolph),  Lid.  (1909),  74  J.  P.  25,  applying 
the  principle  laid  down  as  regards  poor  rates  in  Re  Marriage,  Neave  &  Co. ,  North, 
of  England  Trustee,  Debenture  and  Assets  Corporation  v.  Marriage,  Neave  & 
Co.,  [1896]  2  Ch.  663,  C.  A.  ;  and  compare  Gosling y.  GasMl,  [1897]  A.  C.  575). 
The  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  16,  also  provides  that 
the  undertakers  may  recover  the  rent  due,  if  less  than  £20,  together  with 
the  expense  of  cutting  off  the  gas,  and  the  costs  of  recovering  the  rent,  in  the 
same  manner  as  any  damages,  for  the  recovery  of  which  no  special  provision 
is  made,  are  recoverable  under  this  or  the  special  Act,  or,  if  the  rent  so  due 
amount  to  £20  or  upwards,  the  undertakers  may  recover  the  same,  together 
with  the_  expenses  of  cutting  off  the  gas,  by  action  in  any  court  of  competent 
jurisdiction.  This  provision  has  been  repealed  by  the  Statute  Law  Eevision 
Act,  1875  (38  &  39  Yict.  c.  66),  except  so  far  as  incorporated  in  special  Acts 
to  which  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  does  not  apply. 
Damages  are  recoverable  summarily  before  two  justices  ;  see  pp.  373  et  seq.,  post). 
As  to  proceedings  before  justices  generally,  see  title  Magistrates. 
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675.  By  the  Gasworks  Clauses  Act,  1871,  it  is  also  provided  that 
if  any  person  supplied  with  gas,  or  with  any  gas  meter  or  fittings, 
by  the  undertakers  neglects  to  pay  to  the  undertakers  the  rent  due 
for  the  gas,  or  the  rent  due  to  the  undertakers  for  the  hire  or  fixing 
of  the  meter,  or  any  expenses  lawfully  incurred  by  the  undertakers 
in  cutting  off  the  gas  from  the  premises  of  such  person,  the  under- 
takers may  recover  the  sum  due  as  a  penalty  under  the  Act— that 
is,  by  summary  proceedings  before  two  justices  (q). 

676.  It  is  further  provided  by  the  same  Act,  that  whenever  any 
person  neglects  to  pay  any  rent  or  sum  due  and  payable  by  him 
to  the  undertakers,  the  undertakers  may  recover  the  same,  with 
full  costs  of  suit,  in  any  court  of  competent  jurisdiction,  and  this 
remedy  is  in  addition  to  their  other  remedies  for  the  recovery  of 
such  rent  or  sum  (r). 

677.  The  power  to  recover  gas  rents  by  distress  does  not  give 
the  undertakers  the  rights  of  a  landlord  in  the  event  of  the  con- 
sumer's bankruptcy,  but  certain  special  Acts  allow  the  undertakers 
to  recover  sums  due  for  gas  by  the  same  means  as  landlords  may 
recover  rent  in  arrear,  and  such  a  provision  places  them,  as  regards 
distress,  in  the  same  position  as  a  landlord  (s). 

678.  In  the  case  of  prepayment  meters,  the  undertakers  commonly 
contract  to  supply  a  certain  quantity  of  gas  when  a  certain  sum  is 
placed  in  a  receptacle  attached  thereto,  of  which  they  retain  the 
key.  If  the  money  so  placed  in  such  receptacle  is  stolen,  without 
negligence  on  the  part  of  the  consumer,  the  undertakers  cannot 
recover  from  such  consumer  any  sum  for  the  gas  so  supplied  to 
him  (0. 

679.  If  any  consumer  of  gas  supplied  by  the  undertakers  leaves 
the  premises  where  the  gas  has  been  supplied  to  him  without  pay- 
ing the  gas  rent  or  meter  rent  due  from  him,  the  undertakers  are 
not  entitled  to  require  from  the  next  tenant  of  the  same  premises 
the  payment  of  the  arrears  left  unpaid  by  the  former  tenant,  unless 
the  incoming  tenant  has  undertaken  with  the  former  tenant  to 
pay  or  exonerate  him  from  the  payment  of  such  arrears  (a).  A 

{q)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  40,  This  section 
comes  under  the  heading  in  that  Act,  "  Eecovery  of  Gas  Eents."  As  to  recover- 
ing penalties,  see  pp.  373  et  seq.,  post.  As  to  summary  proceedings  generally, 
see  title  Magistrates. 

(r)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  41.  This  section  also 
comes  under  the  heading  "  Eecovery  of  Gas  Eents." 

(s)  Re  Roherts,  Ex  parte  Hill  (1877),  6  Ch.  D.  63,  0.  A.;  Re  Fanshaw  and 
Yorston,  Ex  parte  Birmingham  and  Staffordshire  Gas  Light  Co.  (1871),  L.  E.  11 
Eq.  615 ;  Re  Adams,  Ex  parte  Birmingham  Gaslight  and  Coke  Co.  (1870),  L.  E. 
11  Eq.  204;  Re  Feake,  Ex  parte  Harrison  (1884),  13  Q.  B.  D.  753,  C.  A. ;  and  see 
title  Bankruptcy  and  Insolvency,  Yol.  II.,  p.  294. 

{t)  Edmundson  v.  Longton  Corporation  (1902),  19  T.  L.  E.  15. 

(a)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  39.  As  to  payment 
of  such  arrears  before  supplying  the  new  premises  of  the  defaulting  consuraer, 
see  p.  334,  ante.  In  certain  metropolitan  Acts  there  is  a  further  proviso, 
namely,  "  or  unless  the  incoming  tenant  shall  continue  the  trade  or  business  of 
the  outgoing  tenant,  and  shall  have  paid  to  the  owner,  lessee  or  mortgagee  in 
possession  or  to  the  outgoing  tenant  of  such  premises  a  consideration  for  so 
doing."    It  has  been  held  that  the  section  so  extended  does  not  enable  the 
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receiver  appointed  in  the  case  of  a  debtor,  or  limited  company,  is     ^ect.  2. 
not  such  an  incoming  tenant  (h).  Supply  for 

Private 

Sub-Sect.  7. — Discontinuation  of  Supply  and  Removal  of  Fittings.  Purposes. 

680.  In  most  modern  special  Acts  provision  is  made  requiring  Notice  on 
consumers  to  give  notice  to  the  undertakers   before  quitting  quitting 
premises  supplied  with  gas  by  meter  by  the  undertakers,  such  Premises, 
notice  to  be  in  writing  and  signed  by  or  on  behalf  of  the  con- 
sumer, and  to  be  left  or  sent  by  post  to  the  office  of  the  company  (c). 

In  default  of  such  notice  the  consumer  is,  by  this  provision,  made 
liable  to  pay  the  undertakers  the  money  accruing  due  in  respect 
of  such  supply  up  to  the  next  usual  period  for  ascertaining  the 
register  of  the  meter  on  the  premises  supplied,  or  the  date  from 
which  any  subsequent  occupier  of  such  premises  shall  require  the 
undertakers  to  supply  gas  to  these  premises,  whichever  shall  first 
occur  {d), 

681.  In  all  cases  in  which  a  consumer  of  gas  supplied  by  the  Eemovalof 
undertakers  ceases  to  require  a  supply  of  such  gas,  and  in  all  cases  fittings, 
in  which  the  undertakers  are  authorised  to  take  away  and  cut  off 

the  supply  of  gas  from  any  premises,  the  undertakers,  their  agents 
or  workmen,  may,  after  giving  certain  notice,  enter  such  premises, 
between  the  hours  of  nine  in  the  morning  and  four  in  the  evening, 
for  the  purpose  of  removing  and  to  remove  the  pipes,  meters, 
fittings,  or  apparatus,  repairing  all  damage  cause'd  by  such  entry 
or  removal  (e).  The  notice  required  is  a  twenty-four  hours' 
notice  in  writing  under  the  hand  of  the  secretary  or  other  properly 
authorised  officer  of  the  undertakers  to  the  occupier,  or,  if  the 
premises  are  unoccupied,  then  to  the  owner  or  lessee,  or  to  the 
agent  of  the  owner  or  lessee,  of  any  premises  in  which  any  pipes, 
meters,  fittings,  or  apparatus  belonging  to  the  undertakers  are  laid 
or  fixed,  and  through  or  in  which  the  supply  of  gas  is  from  any 
such  cause  discontinued  (e).  " 

company  to  recover  the  arrears  from  the  new  tenant  who  carries  on  the  busi- 
ness, but  only  that  they  may  make  the  payment  of  the  arrears  a  condition  of 
supplying  the  new  tenant  with  gas  {Oannon  Brewery  Go.  y.  Gas  Light  and  Coke 
Co.,  [1904]  A.  C.  331,  approving  Gas  Light  and  Coke  Co.  v.  Mead  (1876),  45 
L.  J.  (m.  c.)  71). 

(&)  Be  Smith,  Ex  parte  Mason,  [1893]  1  Q.  B.  323  (a  case  in  which  a  receiving 
order  was  made  against  the  debtor,  and  the  undertakers  were  held  entitled  to 
refuse  to  continue  the  supply  unless  the  arrears  were  paid) ;  Paterson  v.  Gas 
Light  and  Coke  Co.,  [1896]  2  Ch.  476,  0.  A. ;  Husey  v.  Gas  Light  and  Coke  Co. 
(1902),  18  T.  L.  R.  299  (cases  where  a  receiver-manager  for  debenture-holders 
was  appc'nted).  A  trustee  in  bankruptcy  who  takes  possession  of  the  premises 
is  an  incor.'.'ng  tenant  (see  Be  Hack,  Ex  parte  Berry,  [1900]  2  Q.  B.  32,  a  case 
decided  under  a  similar  provision  in  a  water  Act). 

(c)  Model  Gas  Bill,  1910,  clauses  31,  33. 

(d)  I  hid.,  clause  31.  The  clause  also  requires  that  notice  of  this  provision 
shall  be  indoriscd  upon  every  demand  note  for  gas  charges  payable  to  the 
company. 

(«)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  22.  In  the  Gasworks 
■  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  17,  it  is  provided  that  in  all  cases  in 
which  the  undertakers  are  authorised  to  cut  o:ff  and  take  away  the  supply  of 
gas  from  any  house  or  building  or  premises  under  the  provisions  of  this  or  the 
special  Act,  the  undertakers,  their  agents  or  workmen,  after  giving  twenty-four 
hours'  previous  notice  to  the  occupier,  may  enter  into  any  such  house,  building, 
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Sect.  3. — Supply  to  Public  Lamps, 

682.  Undertakers  must  by  the  Gasworks  Clauses  Act,.  1871, 
supply  gas  to  any  public  lamps  within  the  distance  of  fifty  yards 
from  any  of  the  mains  of  the  undertakers,  in  such  quantities  as 
any  road  authority  within  the  limits  of  the  special  Act  may  require 
to  be  supplied  (/).  The  price  to  be  charged  by  the  undertakers 
and  to  be  paid  to  them  for  all  gas  so  supplied  is  to  be  settled  by 
agreement  between  the  local  authorities  and  the  undertakers,  and 
in  case  of  difference  by  arbitration,  regard  being  had  to  the  circum- 
stances of  the  case  and  the  prices  charged  to  private  consumers  in 
the  district  (g).  If  the  undertakers  neglect  or  refuse  to  supply  gas  to 
all  or  any  of  the  public  lamps  in  accordance  with  these  provisions, 
they  become  liable  to  a  penalty  not  exceeding  40s.  for  each  default  (/^). 

Consumption      683.  The  gas  supplied  to  the  public  lamps  within  the  limits  of 
hj  meter.       ^^le  special  Act  is  to  be  consumed  by  meter  at  the  option  either 
of  the  local  authority  of  the  district  or  of  the  undertakers.    If  it 
is  so  consumed,  the  meter  must  be  provided  and  fixed  by  the 
undertakers  and  paid  for  by  the  party  requiring  it(i).    If  the  gas 


or  premises,  between  the  hours  of  nine  in  the  forenoon  and  four  in  the  afternoon, 
and  remove  and  carry  away  any  pipe,  meter,  fittings,  or  other  works  the 
property  of  the  undertakers.  This  provision  was  repealed  by  the  Statute  Law 
Eevision  Act,  1875  (38  &  39  Vict.  c.  66),  except  so  far  as  incorporated  in  special 
Acts  to  which  the  Grasworks  Clauses  Act,  18*71  (34  &  35  Yict.  c.  41),  does  not 
apply.    As  to  such  application,  see  p.  317,  ante. 

If)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  24.  The  words  of 
the  Act  are  "  as  the  local  authority  of  each  district  or  the  trustees  of  any 
turnpike  road  or  any  highway  board,"  etc.  As  to  the  bodies  exercising  the 
powers  of  road  authorities,  see  title  HianwAYS,  Stbeets,  and  Bridges  ;  see 
also  p.  313,  ante.  Ss.  24—27  of  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict. 
c.  41),  are  placed  in  the  statute  under  a  heading  entitled  "  Supply  of  Gas  to  Local 
Authorities,"  but,  with  the  possible  exception  of  s.  27,  they  relate  solely  to  the 
supply  to  public  lamps.  Similar  provisions  exist  in  the  special  Acts  of  the 
metropolitan  companies.  For  forms  -of  agreement  for  supply  to  a  public 
authority,  see  Encyclopaedia  of  Forms  and  Precedents,  Vol.  XV.,  pp.  262,  269. 

(g)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  24.  In  the  latter 
part  of  the  section  the  expression  '*  local  authorities"  alone  is  used,  and  no 
reference  is  made  to  turnpike  trustees  or  highway  boards.  The  arbitration 
would  appear  to  be  in  manner  provided  by  the  Companies  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  16) ;  see  Gasworks  Clauses  Act,  1871  (34  &  35  Vict, 
c.  41),  s.  27.  It  is  common  in  special  Acts  to  provide  that  the  price  shall  not 
exceed  the  lowest  price  charged  to  private  consumers.  In  a  case  where  a  clause 
in  a  special  Act  fixed  the  price  at  a  certain  sum  per  lamp,  it  was  held  that  the 
gas  company  were  entitled  to  recover  the  full  sum  although  during  certain 
months  of  a  year  some  of  the  lamps  had  not  been  supplied  with  gas  in 
consequence  of  exceptional  frost  {Be  Richmond  Gas  Co.  and  Richmond  [Surrey) 
Corporation,  [1893]  1  Q.  B.  56).  The  Towns  Improvement  Clauses  Act,  1847 
(10  &  11  Vict.  c.  34),  ss.  119,  120,  authorises  the  commissioners  to  contract 
for  the  prescribed  period,  or  any  period  not  exceeding  three  years  if  none  is 
prescribed,  for  the  supply  of  gas  to  public  lamps,  and  disputes  as  to  price  are  to 
be  settled  by  arbitration  in  manner  provided  in  the  Lands  Clauses  Acts ;  see 
title  Compulsory  Purchase  of  Land  and  Compensation,  Vol.  VI.,  pp.  73 
et  seq.  As  to  contracts  for  gas  supply  under  the  Lighting  and  Watching  Act, 
1833  (3  &  4  Will.  4,  c.'90),  see  p.  308,  ante;  and  under  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  see  p.  309,  ante. 

(A)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  36.  As  to  recovery 
of  penalties,  see  pp.  373  et  seq.,  post. 

(*■)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  25. 


Sect.  3. 

Supply  to 
Public  . 
Lamps.  • 

Duty  to 
supply  gas. 
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is  supplied  to  the  public  lamps  in  any  district  by  average  meter  .    Sect.  3. 
indication,  the   undertakers   are   required,  in   order   to   secure    Supply  to 
uniformity  of  consumption  between  metered  and  unmetered  lamps,  Public 
from  time  to  time  to  provide  the  public  lamps  in  such  district  with  Lamps, 
proper  self-acting  pressure  regulators  and  burners  to  the  satisfaction 
of  the  local  authority  of  such  district ;  and  the  average  amount  of 
the  indications  of  all  the  meters  attached  to  the  public  lamps 
within  such  district  under  the  control  of  the  local  authority  shall, 
except  as  hereinafter  mentioned,  be  deemed  to  be  the  amount 
consumed  by  each  such  lamp  in  such  district  (j). 

684.  Either  the  undertakers  or  the  local  authority  of  the  district  Governors 
may,  at  their  own  expense,  cause  to  be  affixed  to  each  public  lamp  street 
supplied  with  gas  the  instrument  known  as  a  street  lamp  governor, 

and  the  undertakers  or  such  local  authority  (as  the  case  requires) 
are  entitled  to  have  access  thereto  for  the  purpose  of  examining 
the  same  {k), 

685.  Any  difference  which  may  arise  between  the  undertakers  Settlement  of 
and  any  local  authority  in  relation  to  the  supply  or  consumption  differences, 
of  gas  to  or  by  the  local  authority  is  required  from  time  to  time 

to  be  settled  by  arbitration  in  manner  provided  by  statute  (l)  with 
respect  to  the  settlement  of  disputes  by  arbitration  (m). 

Sect.  4. — Special  Powers  of  Supply. 

686.  In  addition  to  the  powers  and  restrictions  as  to  supply  Supply  for 
contained  in  special  Acts,  gas  companies  and  other  corporations,  special  pur- 
bodies,  and  persons  having  the  management  of  any  gasworks  may, 

in  their  discretion,  grant  and  furnish  supplies  of  gas  for  certain 
public  baths  and  washhouses  and  open  bathing  places,  and  also 
for  certain  lodging-houses  for  the  working  classes,  either  without 
charge  or  on  such  favourable  terms  as  they  shall  think  fit  {n). 

Sect.  5. — Measures  used  in  Sale  of  Gas. 
Sub-Sect.  1. — Board  of  Trade  and  Local  Standards. 

687.  The  measures  used  for  the  sale  of  gas  are  regulated  by  the  Sale  of  Gas 
Sale  of  Gas  Act,  1859  (o),  as  amended  by  subsequent  statutes  (p).  Act,  1859. 

(?)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  25. 
{k)  lUd.,  s.  26. 

{I)  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  16),  ss.  128 — ■ 
134;  and  see  title  Companies,  Yol.  Y.,  pp.  726,  727. 

(m)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  27. 

(n)  As  to  baths  and  washhouses,  see  the  Baths  and  Wash-houses  Act,  1846 
(9  &  10  Yict.  c.  74),  s.  28 ;  as  to  lodging-houses,  see  Housing  of  the  Working 
Classes  Act,  1890  (53  &  54  Yict.  c.  70),  s.  69 ;  and  as  to  both,  see  title  Public 
Health  aud  Local  Admlnisteation.  In  some  special  Acts  the  undertakers 
have  been  required  to  supply  gas  gratuitously  to  hospitals  and  buildings 
maintained  at  the  expense  of  the  rates ;  see  Oldham  Union  Guardians  v.  Oldham 
Corporation  (1854),  2  W.B.  590. 

(o)  22  &  23  Yict.  _c.  66. 

( p)  These  amending  statutes  so  far  as  England  and  Wales  are  concerned  are  the 
Sale  Of  Gas  Act,  1860  (23  &  24  Yict.  c.  146) ;  Metropolis  Gas  Act,  1861  (24  &  25 
Yict.  c.  79) ;  Standards  of  Weights,  Measures  and  Coinage  Act,  1866  (29  &  30  Yict. 
c.  82),  s.  14  (now  repealed)  ;  Weights  and  Measures  Act,  1878  (41  &  42  Yict. 
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Sect.  5.  .  That  Act  was  partially  adoptive,  and  did  not  come  into  operation 
Measures    in  any  county  until  it  was  so  resolved  by  the  authority  to  administer 
used  in     it  in  the  county,  and  if  there  is  any  county  where  it  is  not  yet 
Sale  of  Gas,  in  operation  a  resolution  of  the  county  council  to  that  effect 
will  be  required  to  bring  such  county  under  the  operation  of  the 
Act(g). 

Authorities  688.  The  Central  authority  to  administer  the  Act  is  the  Board 
administering  ^^.^^^  (^.^^  rpj^^  ^^^^^  authority  to  administer  the  Act  in  counties 
is  the  county  council  (s),  who  also  administer  it  in  boroughs  with 
or  without  a  separate  court  of  quarter  sessions,  which  contained 
according  to  the  census  of  1881  a  population  of  less  than  10,000, 
as  if  such  boroughs  were  part  of  the  county  (t).  In  London  the 
London  County  Council  is  the  administrative  local  authority  (a). 
In  county  boroughs  and  in  boroughs  other  than  those  above 
referred  to,  the  Act  is  administered  by  the  borough  council  where 
they  have  adopted  it,  unless  the  council  is  a  manufacturer  or  seller 
of  gas,  in  which  case  the  borough  justices  carry  it  into  effect  (b). 

Cubic  foot.  689.  The  only  legal  standard  or  unit  of  measure  for  the  sale 
of  gas  by  meter  is  defined  as  the  cubic  foot  containing  62*321  lbs. 
avoirdupois  weight  of  distilled  or  rain  water  weighed  in  air  at  a 
temperature  of  62°  Fahr.,  the  barometer  being  at  30  inches  (c). 
The  Sale  of  Gas  Act,  1859,  provided  that,  within  three  months 
Standard  of  its  passing,  models  of  gasholders  measuring  the  said  cubic  foot, 
models.         ^^j^j  g^j^j^  multiples  and  decimal  parts  of  the  said  cubic  foot  as  the 


c.  49)  ;  Local  Government  Act,  1888  (51  &  52  Yict.  c.  41) ;  Weights  and 
Measures  Act,  1889  (52  &  53  Yict.  c.  21)  ;  and  certain  of  tlie  Statute  Law 
Eevision  Acts.  Some  of  these  latter  Acts  also  repealed  provisions  of  the 
amending  Acts,  which  had  repealed  provisions  of  the  Sale  of  Gras  Act,  1859 
(22  &  23  Yict.  c.  66) ;  but  the  repeal  in  such  later  Acts  does  not  revive  the 
enactments  previously  repealed  (Interpretation  Act,  1889  (52  &  53  Yict.  c.  63), 
s.  38  (2) ) ;  and  as  to  effect  of  such  repeals  generally,  see  title  Statutes. 
The  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  applies  to  Great  Britain  and 
Ireland. 

{q)  Sale  of  Gas  Act,  1860  (23  &  24_Yict.  c.  146),  s.  1,  proviso.  This  proviso 
was  repealed  as  regards  the  metropolis  by  the  Metropolis  Gas  Act,  1861  (24  &  25 
Yict.  c.  79),  s.  2,  which  section  was  repealed  by  the  Statute  Law  Eevision  Act, 
1875  (38  &  39  Yict.  c.  66).  Boroughs  could  also  within  a  limited  time  adopt  the 
Act  by  resolution  of  the  council,  where  the  council  was  not  a  manufacturer  or 
seller  of  gas,  and  where  the  council  was  such  manufacturer  or  seller  the 
justices  of  the  borough  had  the  like  power  to  adopt  and  carry  the  Act  into  effect 
(Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  4).  As  to  county  councils  being 
the  authorities  to  administer  the  Act,  see  supra. 

(r)  The  powers  of  the  Treasury  and  of  the  Comptroller- General  of  the  Exchequer 
have  been  transferred  to  the  Board  of  Trade  (Weights  and  Measures  Act,  1878 
(41  &  42  Yict.  c.  49),  s.  33)  ;  and  see,  generally,  title  Weights  and  Measures. 

(s)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  4  ;  Local  Government  Act, 
1888  (51  &  52  Yict.  c.  41),  s.  3  (xiii.).  As  to  local  authorities  for  other  purposes, 
compare  p.  313,  ante,  and  for  local  authorities  generally,  see  title  Local 
Government. 

{t)  Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  39  (1). 

(a)  Metropolis  Gas  Act,  1861  (24  &  25  Yict.  c.  79),  s.  1 ;  Local  Government 
Act,  1888  (51  &  52  Yict.  c.  41),  s.  40  (8). 

(&)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66) ;  and  as  to  county  boroughs 
being  excepted  from  the  provisions  of  the  Local  Government  Act,  1888  (51  & 
52  Yict.  c.  41),  in  respect  of  gas  meters,  see  ibid.,  s.  34  (3). 

(c)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  2.    The  term  ''meter"  in 
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Treasury  should  judge  expedient,  and,  from  time  to  time  thereafter.     Sect.  5. 
models  of  such  multiples  and  decimal  parts  of  the  said  cubic  foot  Measures 
as  the  Treasury  should  from  time  to  time  think  expedient,  should  1^^®^^^ 
be  carefully  made,  with  proper  balances,  indices,  and  apparatus  for  Sale  of  Gas, 
testing  the  measurement  and  registration  of  meters,  and  that  such 
models  should  be  verified  under  the  direction  of  the  Treasury,  and 
when  so  made  and  verified  should  be  deposited  in  the  office  of  the 
Comptroller-General  of  the  Exchequer  at  Westminster  (d).  These 
models  were  made  and  deposited,  and  subsequently  transferred  to 
the  Board  of  Trade,  who  were  given  charge  thereof,  and  all  the 
powers  and  duties  in  connection  with  the  standards  were  trans- 
ferred to  them,  and  the  validity  of  the  models  so  deposited  remained 
unaffected  (e).    Copies  of  models  so  from  time  to  time  deposited  copies  of 
and  verified  under  the  direction  of  the  Board  of  Trade  must  be  models, 
sent  to  the  Lord  Mayor  of  London  and  the  chief  magistrates  of 
Edinburgh  and  Dublin,  and  to  the  chief  magistrates  of  such  other 
cities  and  boroughs,  and  to  such  other  places  and  persons  in  His 
Majesty's  dominions  as  the  Board  of  Trade  may  from  time  to 
time  direct.    The  Board  of  Trade  must  also  appoint  a  competent 
person  or  persons  to  design  and  make,  subject  to  the  Board's 
approval  and  direction,  stamps  of  a  uniform  design  to  be  used  for 
stamping  meters  throughout  the  United  Kingdom,  with  only  such 
variations  of  numbers  and  marks  thereon  as  shall  be  sufficient  to 
distinguish  each  inspector's  district  (/). 

690.  The  authorities  to  administer  the  Act  locally  (g)  are  to  Lo^ai 
determine  the  number  of  copies  of  the  said  models  of  gasholders,  models, 
with  proper  balances,  indices,  and  apparatus  as  aforesaid  requisite  for 
the  testing  of  meters  within  their  respective  jurisdictions  (/i),  and 
must  direct  that  such  copies,  verified  and  stamped  by  the  central 
authority®,  together  with  such  number  of  stamps  for  stamping 

the  Act  means  gas  meter,  and  includes  every  kind  of  machine  for  measuring 
gas. 

((f)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  3.  This  provision  as  to  the 
making  of  models  within  three  months  was  repealed  by  the  Statute  Law  Eevision 
Act,  1892  (55  &  56  Yict.  c.  19).  As  to  transfer  of  powers  to  Board  of  Trade,  see 
note  (r),  p.  344,  ante. 

(e)  Standards  of  Weights,  Measures,  and  Coinage  Act,  1866  (29  &  30  Yict. 
c.  82),  which  was  repealed  and,  so  far  as  necessary,  re-enacted  by  the  Weights 
and  Measures  Act,  1878  (41  &  42  Yict.  c.  49),  s.  33.  By  s.  66  {ihid.)  it  was 
provided  that  nothing  therein  shall  affect  the  validity  of  the  models  of  gas- 
holders verified  and  deposited  in  the  Standards  Department  of  the  Board  of  Trade 
in  pursuance  of  the  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  as  amended,  and 
the  provisions  of  the  Weights  and  Measures  Act,  1878  (41  &  42  Yict.  c.  49),  with 
respect  to  Board  of  Trade  standards  shall  apply  to  such  models,  and  the  pro- 
visions of  that  Act  with  respect  to  defining  the  amount  of  error  to  be  tolerated 
in  local  standards  when  verified  or  re-verified  shall  apply  to  defining  the 
amount  of  error  to  be  tolerated  in  such  copies  of  the  said  models  of  gasholders 
as  are  provided  by  justices  or  councils  in  pursuance  of  the  said  Acts. 

(/)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66). 

{g)  See  p.  344,  a7ite. 

(h)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  4. 

{i)  They  were  required  formerly  to  be  stamped  at  the  Exchequer ;  now 
at  the  Board  of  Trade.  The  time  for  first  requiring  the  models  was  extended 
by  the  Sale  of  Gas  Act,  1860  (23  &  24  Yict.  c.  146),  s.  1,  but  the  time  has  long 
expired. 
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meters  as  they  deem  requisite,  shall  be  provided  for  the  use  of  the 
same,  and  must  fix  the  places  at  which  such  copies  and  stamps  shall 
be  deposited  (y).  They  must  also  appoint  a  sufficient  number  of 
inspectors  of  meters  for  the  safe  custody  of  such  copies  and  for  the 
discharge  of  the  other  duties  mentioned  in  the  Act,  and  allot  to 
each  inspector  a  separate  district;  and  from  time  to  time,  when 
necessary,  they  must  subdivide  and  re-allot  such  districts,  and  all 
the  districts  are  to  be  distinguished  by  the  number  or  mark 
applied  thereto  on  such  stamps  (j).  The  authorities  must  also 
direct  what  reasonable  remuneration  is  to  be  paid  to  the  inspectors 
in  respect  of  their  duties  under  the  Act,  and  they  may  suspend 
or  dismiss  any  inspectors  so  appointed,  or  appoint  additional 
inspectors  as  occasion  may  require  (j). 

691.  The  copies  of  the  models  directed  to  be  stamped  and 
verified  by  the  Board  of  Trade  must  be  compared  with  the  models 
there  deposited,  and  if  correct  must  be  stamped  by  the  Board  of 
Trade,  and  no  stamp  duty  is  payable  thereon  (A;).  The  expense 
of  providing  and  transmitting  the  copies  of  models  of  gasholders, 
with  the  proper  balances,  indices,  and  apparatus,  and  of  the  stamp 
to  be  used  by  the  inspectors  and  the  remuneration  to  the  inspectors, 
is  paid  in  counties  out  of  the  county  fund,  and  in  boroughs  out  of 
any  funds  applicable  to  lighting  purposes,  and  if  there  are  no  such 
funds,  then  out  of  the  borough  fund  (I),  in  the  County  of  London 
out  of  the  rates  leviable  by  the  London  County  Council  within  their 
jurisdiction,  exclusive  of  the  City  of  London  (w),  and  in  the  City 
out  of  the  general  rate  (n).  The  verification  and  reverification 
of  these  standards  used  by  local  authorities  in  testing  meters  are 
regulated  by  the  provisions  in  the  Weights  and  Measures  Acts, 
1878 — 1904  (o),  including  those  as  to  the  amount  of  error  to  be 
tolerated  in  such  copies  (p). 

692.  No  person  can  be  an  inspector  of  meters  who  is  a  maker, 
repairer,  or  seller  of  meters  or  gas,  or  employed  in  the  making, 
repairing,  or  selling  of  meters  or  gas  (q).  Every  inspector  on 
his  appointment  must  forthwith  enter  into  a  bond  of  recogni- 
sance to  the  King,  to  be  sued  for  in  any  court  of  record,  in 

(  /)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  4. 

{k)  Ih'd.,  s,  6.  Fees  for  stamping  and  verifying  were  at  one  time  payable, 
but  the  provision  was  repealed  bv  the  Standards  of  Weights,  Measures  and 
Coinage  Act,  1866  (29  &  ;S0  Vict.  c.  82),  s.  14.  • 

{I)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  7 ;  Local  Government  Act, 
1888  (51  &  52  Yict.  c.  41),  s.  3. 

(m)  Metropolis  Gas  Act,  1861  (24  &  25  Yict.  c.  79),  s.  1 ;  Local  Government 
Act,  1888  (51  &  52  Yict.  c.  41),  s.  40  (8).  As  to  the  jurisdiction  of  the  London 
County  Council,  see  title  Metropolis.  As  to  rates  in  general,  see  title  Eates 
AND  Eating. 

(n)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  7  ;  City  of  London  Sewers 
Act,  1897  (60  &  61  Yict.  c.  cxxxiii.) ;  City  of  London  (Union  of  Parishes)  Act, 
1907  (7  Edw.  7,  c.  cxl.). 

(o)  Weights  and  Measures  Act,  1889  (52  &  53  Yict.  c.  21),  s.  15.  As  to  such 
verification,  see  more  particularly  the  Weights  and  Measures  Act,  1878  (41  &  42 
Yict.  c.  49),  s.  41,  which  enactment  is  also  dealt  with  in  title  Weights  and 
Measubes. 

{p)  Weights  and  Measures  Act,  1878  (41  &  42  Yict.  c.  49),  s.  66. 

Iq)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  8.    As  to  fees,  see  p.  349,  post^ 
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such  sum,  and  either  with  or  without  a  surety  or  sureties,  as     Sect.  5. 
the  authority  or  persons  appointing  shall  fix,  for  the  due  and  Measures 
punctual  performance  of  the  duties  of  his  office,  and  for  the  due     used  in 
and  punctual  payment  at  such  time  or  times  as  he  may  be  directed  Sale^ofGas. 
by  the  local  authority  or  person  appointing  him  of  all  fees  received 
by  him  under  the  authority  of  the  Sale  of  Gas  Act,  1859,  and 
amending  Acts,  and  for  the  safety  of  the  copies  and  models 
committed  to  his  charge,  and  for  their  due  restoration  and 
surrender  to  such  person  or  persons  as  may  be  appointed  to 
receive  them  by  the  local  authority  or  other  person    on  his 
removal  from  office  (r). 

Sub-Sect.  2. — Testing  and  Stamping  Meters. 

693.  All  meters  used  for  buying  or  selling  gas,  or  for  the  Meters  to  be 
collecting  of  any  rates  or  duties,  or  for  making  any  charges  stamped, 
on  the  passage,  transmission,  or  conveyance  of  gas,  must  be 
examined  and  tested,  and,  if  found  correct,  stamped,  and  every 
person  who  knowingly  uses  any  meter  which  has  not  been 
so  stamped  is  liable  on  conviction  to  forfeit  a  sum  not  exceeding 
£6,  and  any  contract,  bargain,  or  sale  by  any  such  unstamped  meter 
is  void.  Any  unstamped  meter  so  used,  on  being  discovered  by 
any  inspector,  must  be  seized,  and,  on  the  conviction  of  the  person 
knowingly  using  or  possessing  the  same,  must  be  forfeited  and 
destroyed  (s). 

No  meter  for  the  purpose  of  ascertaining  the  quantity  of  gas  Fixing 
sold  may  be  fixed  for  use  unless  the  same  shall  have  its  measur-  unstamped 
ing  capacity  at  one  revolution  or  complete  action  of  the  meter,  . 
and  also  the  quantity  per  hour  it  is  intended  to  measure  in  cubic 
feet  or  multiples,  or  decimal  parts  of  a  cubic  foot,  denominated 
or  marked  on  the  outside  thereof  in  legible  letters  or  figures.  It 
must  also  be  stamped  by  an  inspector  of  meters,  and  every 
person  who  fixes  for  use  any  such  meter  before  it  has  been  so 
stamped  is  liable  to  a  penalty  of  £5  for  every  such  unstamped 
meter,  and  all  meters  required  to  be  tested  and  stamped  are 
required  to  be  delivered  to  the  inspector  at  the  place  where  his 
testing  gasholder  and  apparatus  are  kept  (i). 

Any  inspector  authorised  in  writing  under  the  hand  of  any  justice  Power  of 
of  the  peace  at  the  request  and  expense  of  any  buyer  or  seller  of  entry  to 
gas,  who  shall  have  given  twenty -four  hours'  notice  {u)  in  writing  J^eters! 
to  the  other  party  to  the  contract,  may,  at  all  reasonable  times,  . 


(r)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  8. 

(s)  Ihid.^  s.  17.  A  period  of  ten  years  from  the  passing  of  the  Act  was 
allowed  for  the  stamping  of  meters  then  in  use. 

(i)  Ihid.^  s.  18.  A  short  period  was  limited  for  this  provision  to  come  into 
operation,  and  purchasers  and  sellers  of  gas  were  empowered  to  have  the  meters 
in  use  tested  and  stamped  or  to  substitute  stamped  meters  for  them  {ibid.,  and 
Sale  of  Gas  Act,  1860  (23  &  24  Yict.  c.  146),  s.  1).  Consumers  of  gas  may 
purchase  and  use  for  the  measurement  of  gas  supplied  to  them  any  meter  duly 
stamped,  provided  that  the  gas  to  be  consumed  per  hour  does  not  exceed  the 
quantity  per  hour  the  meter  is  intended  to  measure,  as  marked  on  the  outside 
thereof  (Sale  of  Gas  Act,  1859  (22  &  23  Vict.  c.  66),  s.  16). 

(w)  If  the  head  office  of  the  person  or  company  to  whom  such  notice  is  to  be 
given  is  more  than  twenty  miles  distant  from  the  meter  referred  to  in  the  notice. 
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Sect.  5.  enter  any  house  or  shop,  store,  warehouse,  still,  yard,  or  place 
Measures  whatsoever  within  his  jurisdiction  where  any  meter,  whether 
stamped  or  unstamped,  shall  be  fixed  or  used,  and  may  examine 
bale  ot  uas.  g^j^^  ^^^^  ^j^^  same,  and,  if  necessary  for  such  purpose,  may 
remove  the  meter,  doing  as  little  damage  thereby  as  may  be. 
If  upon  such  examination  and  testing  it  appears  that  the  meter 
is  incorrect  or  fraudulent,  it  must  not  be  refixed  or  used 
again  unless  and  until  altered  and  repaired,  so  as  to  measure  and 
register  correctly,  and  stamped.  The  fees  on  such  removal, 
examination,  and  testing  of  a  meter,  whether  stamped  and 
replaced  or  not,  are  to  be  double  the  usual  fees  for  testing  and 
stamping,  and  are  to  be  payable  by  the  buyer  or  seller  of  gas  as 
the  justice  of  the  peace  shall  determine,  and  shall  be  recoverable 
accordingly  (a). 

Attendance  of  694.  The  authority  or  persons  appointing  the  inspectors  are 
wTthTtepthi  i^squired  to  determine  and  appoint  the  days,  hours,  and  places  at 
apparaTus!^^  which  each  inspector  shall  attend,  with  the  copies  of  models  and 
stamps  in  his  custody,  at  each  of  the  several  towns  and  districts 
within  their  respective  jurisdictions,  as  they  shall  deem  expedient. 
Every  inspector  so  attending  must  examine,  test,  and,  if  found 
correct,  stamp  all  meters  which  are  required  to  be  so  examined, 
tested,  and  stamped,  and  he  must  deface  or  destroy  the  stamp  on 
any  meter  tested  and  found  incorrect.  He  must  also  keep  a 
book  wherein  he  must  enter  minutes  of  all  such  examinations 
and  testings,  with  the  numbers  of  identity  and  capacity  marked  by 
the  manufacturer  on  such  meters,  and  give,  if  required,  a  certificate 
under  his  hand  of  every  such  stamping  and  defacing.  He  must 
also  once  in  every  quarter  of  a  year  account  to  the  treasurer  of  the 
county,  riding,  division,  city,  or  borough,  or  to  such  other  person 
as  shall  be  duly  authorised  by  those  who  may  have  appointed 
him,  for  all  fees  received  by  him  under  the  Act,  and  pay 
the  amount  thereof  to  such  treasurer,  who  must  account  for  the 
same  (6).  A  meter  once  stamped  is  a  legal  meter  throughout  the 
United  Kingdom,  and  is  not  liable  to  be  restamped  unless  found 
to  be  incorrect  (c). 

Testing  for  695.  The  rules  to  be  observed  by  the  inspector  in  testing  meters 
leakage.  are  as  follows  : — The  meter  must  be  tested  for  soundness  or 
leakage  only,  and  not  for  percentage  of  error,  when  fixed  on  a 
horizontal  base  and  with  gas  under  a  pressure  equal  to  a  column  of 
water  three  inches  high,  with  a  light  or  lights  consuming  not  more 
than  one  twentieth  part  of  its  measuring  capacity  per  hour  marked 
thereon,  nor  less  than  one  half  of  a  cubic  foot  per  hour  for  all 


tlien  a  three  days'  notice  in  writing  is  required  to  be  given  instead  of  a  twenty- 
foiir  hours'  notice  (Sale  of  Gas  Act,  1859  (22  &  23  Vict.  c.  66),  s.  20). 

(a)  Sale  of  Gas  Act,  1859  (22  &  23  Vict.  c.  66),  s.  20.  There  is  a  proviso  to 
that  section  that  any  person  duly  authorised  by  any  company  or  persons  selling 
gas  by  meter  may  supply  water  to  any  meter  so  as  to  keep  the  water  at  the 
correct  level.    As  to  orders  of  justices  generally,  see  title  Magistrates. 

{b)  Sale  of  Gas  Act,  1859  (22  &  23  Vict.  c.  66),  s.  9. 

(c)  JUd.,  6.  10. 
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meters  of  a  measuring  capacity  not  exceeding  100  cubic  feet  per 
hour,  and  not  more  than  one  fortieth  part  of  its  said  measuring 
capacity  per  hour  for  all  meters  of  any  greater  measuring  capacity 
per  hour  than  100  cubic  feet;  and  all  meters  found  to 
work  under  such  test  shall  be  deemed  sound  meters,  and  any  meter 
found  not  to  work  thereunder  shall  not  be  stamped. 

696.  The  meter  to  be  tested  for  percentage  of  error  must  be  Testing  for 
fixed  on  a  horizontal  base,  and  be  tested  at  a  pressure  equal  to 

a  column  of  water  five-tenths  of  an  inch  high,  and  passing  the 
quantity  of  gas  or  atmospheric  air  per  hour  which  shall  be  marked 
thereon  as  its  measuring  capacity  per  hour ;  and  the  water  used  in 
this  testing  and  the  air  of  the  room  in  which  such  testing  is  made 
must  be  as  nearly  as  practicable  of  the  same  temperature  as  the 
gas  or  air  passed  through  the  m*eter  (d), 

697.  No  meter  may  be  stamped  which  is  found  by  the  inspector  Allowably 
to  register,  or  to  be  capable  of  being  made  by  any  contrivance  for  that 
purpose,  or  by  increase  or  by  decrease  of  the  water  in  such  meter, 

or  by  any  other  means  practically  prevented  in  good  meters,  to 
register,  quantities  varying  from  the  true  standard  measure  of 
gas  more  than  2  per  cent,  in  favour  of  the  seller  or  3  per  cent,  in 
favour  of  the  consumer.  Every  meter,  whether  stamped  or 
unstamped,  found  by  the  inspector  to  register,  or  to  be  capable  of 
being  made  to  register,  quantities  varying  beyond  these  limits,  is  to 
be  deemed  incorrect,  and  every  meter  found  to  measure  and 
register  quantities  accurately,  or  not  varying  beyond  these  limits, 
and  also  found  incapable  by  any  such  means  of  being  made  to 
register  quantities  varying  beyond  these  limits,  is  to  be  considered 
to  be  correct  and  stamped  in  such  manner  and  on  such  part  of  the 
meter  as  shall  be  specially  directed  by  the  authority  appointing  the 
inspector,  or  in  default  of  direction,  as  shall  in  his  opinion  best 
prevent  fraud  (e). 

698.  The  fees  for  examination,  comparison,  and  testing  meters,  Fees  for 
with  or  without  stamping,  are  (jd.  for  each  meter  delivering  a  testing  and 
cubic  foot  of  gas  in  four  or  more  revolutions  or  complete  repetitions  ^^^"^P^^s^- 
of  the  action  of  the  meter,  and  Is.  for  each  meter  delivering 

a  cubic  foot  of  gas  by  any  less  number  of  revolutions  or  complete 
actions,  or  by  one  revolution  or  complete  action,  and  for  each  meter 
delivering  more  than  one  cubic  foot  of  gas  by  one  revolution  or  com- 
plete action  the  further  sum  of  Is.  for  every  cubic  foot  of 
gas  beyond  the  first  delivered  at  one  revolution  or  complete 
action  (/). 

[d)  Sale  of  Gas  Act,  1859  (22  &  23  Vict.  c.  66),  s.  13. 

(e)  Ihid.y  s.  12.  There  is  a  proviso  to  this  section  that  every  meter  having  a 
measuring  capacity  at  one  revolution  or  complete  action  of  the  meter  of  not  less 
than  five  cubic  feet,  and  having  permanently  marked  upon  it  in  some  con- 
spicuous place  the  words  '*  without  float,"  shall  be  stamped  by  the  inspectors 
if  found  correct  in  all  other  respects  except  that  it  is  capable  of  being  made  by 
abstraction  of  water  to  register  incorrectly  against  the  seller  of  gas  ;  but  it  shall 
not  be  lawful  to  use  in  the  sale  of  gas  any  such  meter,  when  so  stamped  by  the 
inspector,  except  by  written  agreement  between  the  buyer  and  seller  specifying 
that  this  description  of  meter  shall  be  used. 

(/)  Ihid.,  8.  19. 
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Application 
of  fees  and 
penalties. 
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699.  An  inspector  is  liable  on  conviction  to  a  penalty  not 
exceeding  £5  for  each  offence  if  he  stamp  any  meter  with- 
out duly  testing  and  finding  the  same  to  be  correct,  or  if  he  refuse 
or  for  three  days  after  being  so  required  neglect  without  lawful 
excuse  to  test  any  meter,  or  to  stamp  any  meter  found  to  be  correct 
on  being  so  tested,  or  if  he  be  guilty  of  any  breach  of  duty  imposed 
upon  him  {g). 

Every  person  is  liable  on  conviction  to  penalties,  not  exceeding 
£50  nor  less  than  £10  for  each  offence,  who  unlawfully  makes,  or 
forges  or  counterfeits,  or  causes  or  procures  to  be  unlawfully  made, 
or  forged  or  counterfeited,  or  knowingly  acts  or  assists  in  the 
unlawful  making,  or  forging  or  counterfeiting,  any  stamp  or  mark 
which  may  be  used  for  the  stamping  or  marking  of  any  meter  (h). 
If  any  person  knowingly  sells,  utters,  or  disposes  of,  lets,  lends, 
or  exposes  to  sale  any  meter  with  such  forged  stamp  or  mark 
thereon,  he  is  liable  on  conviction  to  a  penalty  not  exceeding  £10 
nor  less  than  40^.  for  each  offence  ;  and  all  meters  with  such  forged 
or  counterfeited  stamps  must  be  forfeited  and  destroyed  (h), 

700.  Any  person  who  knowingly  repairs  or  alters,  or  knowingly 
causes  to  be  repaired  or  altered,  or  knowingly  tampers  with  or  does 
any  other  act  in  relation  to  any  stamped  meter,  so  as  to  cause  such 
meter  to  register  unjustly  or  fraudulently,  or  who  prevents  or 
refuses  to  allow  lawful  access  to  any  meter  in  his  possession  or 
control,  or  the  supply  of  water  thereto,  so  as  to  keep  the  water  at  the 
correct  level,  or  obstructs  or  hinders  any  authorised  examination  or 
testing,  is  liable  on  conviction  to  a  penalty  not  exceeding  £5,  and 
to  pay  the  fees  for  removing  and  testing  and  the  expense  of  pur- 
chasing and  fixing  a  new  meter.  The  payment  of  any  such  penalty 
does  not  exempt  the  person  paying  from  liability  to  indictment  or 
other  proceeding  at  law  to  which  he  would  otherwise  be  liable,  nor 
deprive  any  person  of  the  right  to  recover  damages  against  the 
offender  for  any  loss  or  injury  sustained  by  such  act  or  default  (i). 

701.  All  fees  and  penalties  received  and  recovered  are  to  be 
applied  in  aid  of  the  fund  out  of  which  the  expenses  are  to  be 
defrayed  (A;).  j^;^^ 

702.  In  case  of  any  dispute  between  the  buyer  and  seller  of  gas 
by  meter,  or  between  any  owner  of  a  meter  and  any  inspector  of 
meters  respecting  the  correctness  of  any  meter,  the  inspector  must, 
if  required  by  any  such  person  dissatisfied  with  his  decision,  give 
that  person  in  writing  his  reasons  for  such  decision,  and  such  party 
may  require  the  meter  to  be  examined  and  re-tested  by  two 
inspectors  of  adjoining  or  neighbouring  districts  to  be  named  by 
any  justice  of  the  peace  having  jurisdiction  in  the  district  where 
the  meter  shall  have  been  tested.     The  unanimous  decision  of 


(g)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  11. 

(h)  Ibid.,  s.  14. 

(?)  Ibid.,  s.  15.  As  to  supplying  water  to  meters,  see  ibid.,  a.  20,  and  note  (a), 
p.  348,  ante. 

{k)  Ibid.,  s.  25.    As  to  how  the  expenses  are  defrayed,  see  p.  346,  ante. 
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any  such  last-mentioned  inspectors  is  final  as  to  the  correctness  or 
incorrectness  of  the  meter  except  in  case  of  appeal  to  general  or 
quarter  sessions,  but  if  the  two  inspectors  do  not  agree,  the  decision 
of  the  inspector  of  the  district  to  which  such  meter  belongs  is  to  be 
considered  final  except  in  case  of  such  appeal.  The  expenses  of 
these  proceedings  are  to  be  determined  by  the  justice,  who  is  also 
to  determine  by  and  to  whom  they  are  to  be  paid,  and  they  may  be 
recovered  in  any  court  of  competent  jurisdiction  (Q. 

703.  All  persons  who  may  think  themselves  aggrieved  by  any  act  Appeals, 
or  decision  of  any  inspector  or  inspectors  of  meters,  or  by  any  order, 
judgment,  or  determination  of  any  justice  of  the  peace  relating  to 

any  matter  or  thing  mentioned  or  contained  in  the  Sale  of  Gas 
Act,  1859,  may  appeal  to  the  then  next  practicable  general  or  quarter 
sessions,  and  that  court  may,  if  it  sees  cause,  reverse  or  alter  such 
decision  and  mitigate  any  penalty  or  forfeiture  (m). 

Sect.  6. — Testing  the  Quality  and  Pressure  of  Gas, 

704.  In  order  that  the  gas  supplied  may  be  maintained  at  the  Testing, 
standard  of  quality  and  purity  prescribed  by  the  special  Act  {n), 

the  undertakers  must  provide  at  the  place  prescribed  in  the  special 
Act,  and  within  the  time  in  such  Act  prescribed,  a  testing  place  with 
apparatus  therein,  for  the  purposes  of  testing  (1)  the  illuminating 
power  of  the  gas  supplied,  and  (2)  the  presence  of  sulphuretted 
hydrogen  in  the  gas  supplied,  or  such  of  these  purposes  as  may  be 
prescribed  by  the  special  Act  (o).  The  apparatus  must  either  be  in 
accordance  with  the  regulations  prescribed  by  statute  (p)  or  according 


{I)  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  s.  21.  As  to  jurisdiction  of 
justices  generallv,  see  title  Magistrates. 

(m)  Sale  of  Gas  Act,  1859  (22  &  23  Vict.  c.  61),  s.  22.  The  parts  of  this 
section  relating  to  procedure  on  appeal  were  repealed  as  regards  England  by 
the  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43).  As  to  appeals  to 
quarter  sessions  generally,  see  title  Magistrates. 

(n)  As  to  these  standards,  see  p.  334,  ante. 

(o)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  28.  The  testing 
place  is  usually  required  to  be  on  the  lands  of  the  undertakers  as  described  in 
the  schedule,  and  to  be  provided  before  or  within  three  months  of  the  commence- 
ment of  supply  of  gas  (Model  Gas  Bill,  1910,  clause  24).  In  the  metropolis  there 
are  special  provisions  relating  to  the  testing  of  gas ;  see  pp.  387  et  seq.,  post. 

{p)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  Sched.  A,  Part  I.  The 
regulations  are  as  follows  : — The  apparatus  for  testing  the  illuminating  power  of 
the  gas  shall  consist  of  the  improved  form  of  Bunsen's  photometer,  known  as 
Letheby's  open  60-inch  photometer,  or  Evans'  inclosed  100-inch  photometer, 
together  with  a  proper  meter,  minute  clock,  governor,  pressure-gauge,  and 
balance._  The  burner  to  be  used  for  testing  the  gas  shall  be  such  as  shall  be  pre- 
scribed in  the  special  Act.  The  candles  used  for  testing  the  gas  shall  be  sperm 
candles  of  six  to  the  pound,  and  two  candles  shall  be  used  together.  The  apparatus 
for  testing  the  presence  in  the  gas  of  sulphuretted  hydrogen  shall  consist  of  a 
glass  vessel  containing  a  strip  of  bibulous  paper  moistened  with  a  solution  of 
acetate_  of  lead  containing  60  grains  of  crystallised  acetate  of  lead  dissolved  in 
one  fluid  ounce  of  water.  In  the  Model  Gas  Bill  the  burner  prescribed  is  that 
known  as  the  Metropolitan  Argand  No.  2,  the  photometer  is  the  bar  photo- 
meter or  the  table  photometer,  the  standard  light  that  supplied  by  Harcourt's 
10-candle  pentane  lamp,  and  power  is  reserved  to  the  Board  of  Trade  on  the 
application  of  certain  persons  to  approve  the  use  of  any  other  burner, 
photometer,  or  standard  light  which  may  appear  to  the  Board  to  be  equally  or 


Sect.  5. 
Measures 
used  in 
Sale  of  Gas. 


352 


Gas. 


Sect.  6. 
Testing  the 
Quality  and 
Pressure  of 
Gas. 


Appointment 
of  gas 
examiner. 


Time  of 
testing. 


Access  to 
testing  place. 


to  such  rules  as  may  from  time  to  time  be  substituted  in  lieu  thereof 
by  any  special  Act.  It  must  be  so  situated  and  arranged  as  to  be 
used  for  the  purpose  of  testing  the  illuminating  power  and  purity 
of  the  gas  supplied  by  the  undertakers,  and  they  are  required  at  ail 
times  thereafter  to  keep  and  maintain  such  testing  place  and 
apparatus  in  good  repair  and  working  order  (q). 

705.  A  gas  examiner  to  test  the  gas  at  the  testing  place  may  be 
appointed  from  time  to  time  after  the  passing  of  the  special  Act, 
or  may  be  appointed  and  kept  appointed  by  the  local  authority  of 
any  district  within  the  limits  of  the  special  Act,  where  the  gas  is 
not  supplied  by  the  local  authority  (r).  Where  no  such  gas 
examiner  is  appointed,  or  where  the  testing  of  the  gas  is  imperfectly 
attended  to  by  the  local  authority,  two  justices,  on  the  application 
of  not  less  than  five  consumers  of  the  gas  of  the  undertakers,  may 
by  order  in  writing  appoint  a  gas  examiner  (s).  In  either  case  he 
must  be  a  competent  and  impartial  person  {t). 

706.  The  examiner  appointed  by  the  local  authority  may, 
at  the  testing  place  provided,  test  the  illuminating  power  and 
purity  of  the  gas  supplied  by  the  undertakers  on  any  or  every 
day  between  the  hours  of  5  p.m.  and  10  p.m.  from  the 
1st  October  to  the  31st  March,  both  inclusive,  and  on  any  and 
every  day  between  the  hours  of  8  p.m.  and  11  p.m.  from  the 
1st  April  to  the  80th  September,  both  inclusive  (u).  The  examiner 
appointed  by  justices  may  at  any  time  within  these  hours,  on  pro- 
ducing the  order  appointing  him,  enter  the  premises  of  the  under- 
takers and  there  test  the  illuminating  power  and  purity  of  the  gas 
supplied  by  them  (a). 

707.  The  undertakers  are  required  to  give  to  the  gas  examiner 
and  to  his  assistants,  and  to  every  local  authority  within  the  limits 
of  the  special  Act  and  their  agents,  access  to  the  testing  place,  and 
to  afford  all  facilities  for  the  proper  execution  of  the  Act.  For 
every  default  in  so  doing  they  become  liable  to  a  penalty  not 


more  suitable  for  the  testing  (see  clause  25  in  Model  Gas  Bill,  1910).  Where 
the  special  Act  prescribes  a  general  form  of  burner,  the  company  are  entitled 
to  have  the  gas  tested  by  the  most  improved  form  of  burner  that  complies  with 
the  description  in  the  Act  {Brentford  Gas  Co.  v.  Ghiswick  Urhan  District  Council 
(1908),  72  J.  P.  378). 

{q)  See  note  {p),  p.  351,  ante. 

(r)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  29. 

(s)  Ibid.,  s.  30.  As  to  the  costs  of  the  examiner  and  of  the  proceedings,  see 
ihid.,  s.  37,  and  p.  354,  post.  As  to  orders  of  justices  generally,  see  title 
Magistrates. 

(0  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  ss.  29,  30. 

(w)  Ibid.,  8.  29.  In  a  case  where  the  examiner  was  authorised  by  the  special 
Act  to  test  the  gas  "  daily,"  it  was  held  that  he  was  entitled  to  test  it  on 
Sundays,  although  such  had  not  been  the  practice  for  years  {London  Counts/ 
Council  V.  South  Metropolitan  Gas  Co.,  [1904]  1  Ch.  76,  C.  A.,  in  which  case  it 
was  also  held  that  the  local  authority  had  under  the  special  Act  sufficient 
interest  to  bring  an  action  to  restrain  the  undertakers  from  interfering  with 
their  examiners  without  making  the  Attorney- General  a  party  to  the 
proceedings).    As  to  the  meaning  of  such  terms  as  "  daily,"  see  title  Time. 

(a)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  ss.  29,  30. 
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exceeding  ^65  to  the  local  authority  or  to  the  persons  making  the 
application  (6). 

708.  The  tests  are  to  be  taken  in  accordance  with  certain 
prescribed  rules  (c),  and  the  undertakers  may,  if  they  think  fit,  on 
each  occasion  of  the  testing  of  the  gas  by  the  examiner,  be  repre- 
sented by  some  officer,  but  such  officer  must  not  interfere  with  the 
testing  (d). 

709.  The  examiner  is  required,  on  the  day  immediately  follow- 
ing that  on  which  the  testing  of  the  illuminating  power  or  purity 
of  the  gas  has  been  conducted,  to  make  and  deliver  a  report  of  the 
results  of  his  testing  to  the  local  authority  or  justices  by  whom  he 
was  appointed  and  to  the  undertakers,  and  such  report  shall  be 
receivable  in  evidence  (e). 

710.  There  are  no  provisions  in  the  Gasworks  Clauses  Acts 
prescribing  the  pressure  at  which  the  gas  is  to  be  supplied,  but 
such  provision  is  commonly  found  in  special  Acts,  the  pressure  being 
described  as  that  which  will  balance  a  column  of  water  of  a  certain 
height  at  the  main,  or  as  near  as  may  be  to  the  junction  therewith 
of  the  service  pipe  supplying  the  consumer.  There  is  also  a  provi- 
sion authorising  any  gas  examiner  at  the  testing  place  or  at  any 
public  lamp,  as  and  when  he  thinks  fit,  to  test  the  pressure  at  which 
the  gas  is  supplied,  and  the  undertakers  are  required  to  offer  him 
reasonable  facilities  for  so  doing  (/). 
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(&)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  34.  As  to  recovery 
of  penalties,  see  pp.  373  et  seq.,  post. 

(c)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  Sched.  A,  Part  II.  The 
rules  as  to  the  mode  of  testing  gas  for  illuminating  power  are  as  follows  : — The 
gas  in  the  photometer  is  to  be  lighted  at  least  fifteen  minutes  before  the  testings 
begin,  and  it  is  to  be  kept  continuously  burning  from  the  beginning  to  the  end 
of  the  tests.  Each  testing  is  to  include  ten  observations  of  the  photometer  made 
at  intervals  of  a  minute.  The  consumption  of  the  gas  is  to  be  carefully  adjusted 
to  five  cubic  feet  per  hour.  The  candles  are  to  be  lighted  at  least  ten  minutes 
before  beginning  each  testing,  so  as  to  arrive  at  their  normal  rate  of  burning, 
which  is  shown  when  the  wick  is  slightly  bent  and  the  tip  glowing.  The 
standard  ra,te  of  consumption  for  the  caudles  shall  be  120  grains  each  per  hour. 
Before  and  after  making .  each  set  of  ten  observations  of  the  photometer,  the 
gas  examiner  is  required  to  weigh  the  candles,  and  if  the  combustion  shall  have 
been  more  or  less  per  candle  than  120  grains  per  hour,  he  must  make  and 
record  the  calculations  requisite  to  neutralise  the  effects  of  this  difference.  The 
average  of  each  set  of  ten  observations  is  to  be  taken  as  representing  the 
illuminating  power  of  that  testing. 

The  rule  as  to  testing  gas  for  sulphuretted  hydrogen  is  as  follows  : — The  gas 
shall  be  passed  through  the  glass  vessel  containing  a  strip  of  bibulous  paper 
moistened  with  the  solution  of  acetate  of  lead  for  a  period  of  three  minutes  or 
such  longer  period  as  may  be  prescribed ;  and  if  any  discoloration  of  the  test 
paper  is  found  to  have  taken  place,  this  is  to  be  held  conclusive  as  to  the 
presence  of  sulphuretted  hydrogen  in  the  gas. 

In  testing  for  illuminating  power,  corrections  ought  to  be  made  for  variations 
in  temperature  and  barometrical  pressure  in  order  to  get  accurate  results. 
Such  corrections  are  not  prescribed  in  the  Gasworks  Clauses  Act,  1871  (34  &  35 
Vict.  c.  41),  but  provisions  in  respect  thereof  are  to  be  found  in  the  special  Acts 
of  the  Metropolitan  gas  companies. 

(d)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  31. 

(e)  lUcL,  s.  33.  •  . 
(/)  Model  Gas  Bill,  1910,  clause  26.    The  height  of  the  column  of  water 

therein  mentioned  is      of  1  inch. 
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Sect.  6.  711.  If  it  shall  be  proved  to  the  satisfaction  of  any  two  justices  not 
Testing  the  being  shareholders  in  the  undertaking  (g),  after  hearing  the  parties, 
Quality  and  that  on  any  day  the  gas  supplied  by  the  undertakers  is  under  less 
Pressure  of  pressure,  of  less  illuminating  power,  or  of  less  purity  than  it  ought  to 
be,  the  undertakers  shall  in  every  such  case  forfeit  and  pay  to  the 
Penalties.  local  authority  or  other  persons  making  application  for  testing  the 
gas  such  sum,  not  exceeding  £20,  as  the  justices  shall  determine  (/i). 
Costs.  Where  the  examiner  is  appointed  by  the  justices,  the  costs  of  and 

attending  such  experiment,  including  the  remuneration  to  be  paid 
to  the  persons  making  the  same,  and  the  costs  of  the  proceedings 
before  the  justices,  are  to  be  ascertained  by  the  justices,  and  in  the 
event  of  a  penalty  being  imposed  on  the  undertakers,  these  costs, 
together  with  the  penalty,  are  to  be  paid  by  the  undertakers,  but  if 
no  penalty  is  imposed  the  costs  are  in  the  discretion  of  the 
justices  (t).  It  is  also  provided  that  whenever  the  undertakers 
neglect  or  refuse  to  give  a  supply  of  gas  to  any  owner  or  occupier 
of  premises  under  such  pressure  as  is  prescribed  they  shall  be  liable 
to  a  daily  penalty  not  exceeding  40s.  during  the  continuance  of 
such  default  (k). 

Saving  clause.  712.  Special  Acts  commonly  contain  a  clause  which  provides 
that  the  undertakers  shall  not  incur  these  penalties  when  the 
insufficiency  of  pressure,  defect  of  illuminating  power,  or  excess 
of  impurity  in  the  gas  supplied,  is  proved  to  have  been  produced 
by  any  circumstance  beyond  the  control  of  the  undertakers,  but 
insufficiency  of  funds  is  not  to  be  deemed  such  a  circumstance  (I). 


Part  IV —Protection  of  the  Property 
of  Undertakers. 

Sect.  1.*^ — Waste  of  Gas  and  Injury  to  Pipes. 

In  general.  There  are  certain  statutory  provisions  affording  special 

protection  to  the  property  of  undertakers  in  addition  to  that  con- 
ferred by  the  general  law  (m).  These  provisions  do  not  oust  the 
remedies  which  the  undertakers  would,  apart  from  them,  have  had 
at  common  law  (n}. 

(g)  A  justice  is  not  disqualified  from  acting  by  reason  of  his  being  liable  to 
i:)ay  gas  rent  or  other  charge  under  the  Act  (Grasworks  Clauses  Act,  1871 
(34  &  35  Yict.  c.  41),  S.46). 

{h)  I  hid,  s.  36. 

(i)  Ibid.,  s.  37.  As  to  costs  and  procedure  to  recover  penalties,  see  ihid., 
ss.  42—46,  and  pp.  373  et  seq.,  post. 

(k)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  36 ;  and  see,  as  to  the 
effect  of  this,  p.  333,  ante. 

{I)  See  Model  Gas  Bill,  1910,  clause  27. 

(m)  Thus  gas  is  the  subject  of  larceny  at  common  law,  and  a  person  may 
be  indicted  for  fraudulently  appropriating  it  before  it  has  passed  through  the 
meter  {B.  v.  White  (1853),  22  L.  J.  (m.  c.)  123,  C.  0.  E.  ;  R.  v.  Firth  (1869), 
L.  R.  1  C.  C.  R.  172) ;  see  title  Criminal  Law  and  Peocedure,  Yol.  IX.,  p.  643. 

(r/)  Thus,  the  common  law  remedy  of  recovering  damages  for  injury  to  property 
is  not  ousted  by  reason  of  a  summary  remedy  being  provided  by  the  special  Act 
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714.  Every  person  who  does  any  of  the  following  acts  commits     Sect.  i. 
an  offence  (o) — namely,  (1)  who  lays  or  causes  to  be  laid  any  pipe    Waste  of 
to  communicate  with  any  pipe  belonging  to  the  undertakers  without     Cr^s  and 
their  consent,  and  it  is  no  defence  to  prove  that  this  was  done  Iwryto 
without  fraud,  waste,  or  misuse  of  the  gas  (^);  (2)  who  fraudulently  _ipes. 
injures  any  meter  for  the  supply  of  gas  (q) ;  (3)  who,  in  case  the  Offences  in 
amount  of  gas  supplied  by  the  undertakers  is  not  ascertained  by  regard  to  gas. 
meter,  uses  any  burner  other  than  such  as  has  been  provided  or 
approved  by  the  undertakers,  or  of  larger  dimensions  than  the 

person  has  contracted  to  pay  for,  or  keeps  the  lights  burning  for  a 
longer  time  than  he  has  contracted  to  pay  for ;  (4)  who  otherwise 
improperly  uses  or  burns  such  gas,  or  (5)  who  supplies  any  other 
person  with  any  part  of  the  gas  supplied  to  him  by  the  undertakers. 
The  penalty  is  that  the  person  convicted  shall  forfeit  to  the  under- 
takers the  sum  of  £5  for  each  offence,  and  also  the  sum  of  40s. 
for  every  day  such  pipe  shall  so  remain,  or  such  works  or  burner 
shall  be  so  used,  or  such  excess  be  so  committed  or  continuQd,  or 
such  supply  furnished,  and  the  undertakers  may  take  off  the  gas 
from  the  house  and  premises  of  the  person  so  offending,  notwith- 
standing any  contract  which  may  have  been  previously  entered 
into  (r). 

715.  Every  person  who  wilfully  removes,  destroys,  or  damages  Wilful 
any  pipe,  pillar,  post,  plug,  lamp,  or  other  work  of  the  undertakers  injuries  or 
for  supplying  gas,  or  who  wilfully  extinguishes  any  of  the  public 

lamps  or  lights,  or  wastes  or  improperly  uses  any  of  the  gas 
supplied  by  the  undertakers,  is  liable  for  each  such  offence  to 
forfeit  to  the  undertakers  any  sum  not  exceeding  £5  in  addition 
to  the  amount  of  damage  done  (s). 

716.  Every  person  who  carelessly  or  accidentally  breaks,  throws  Accidenta] 
down,  or  damages  any  pipe,  pillar,  or  lamp  belonging  to  the  under-  injuries, 
takers,  or  under  their  control,  is  required  to  pay  such  sum  of  money 

by  way  of  satisfaction  to  the  undertakers  for  the  damage  done,  not 
exceeding  £5,  as  a  court  of  summary  jurisdiction  shall  think 


{Crystal  Palace  Gas  Co.  y.  Idris  &  Co.  (1900),  82  L.  T.  200).  As  to  recover- 
ing the  price  of  gas  alleged  to  be  fraudulently  taken,  see  Birmingham  and 
Staffordshire  Gas  Co.  v.  RatcUff  (ISTl),  L.  E.  6  Exch.  224.  As  to  the  liability 
of  owners  of  steam  rollers  for  injury  to  gas  pipes  laid  in  roads,  see  Gas  Light 
and  Coke  Co.  v.  St.  Mary  Ahhotfs,  Kensington,  Vestry  (1885),  15  Q.  B.  D.  1,  C.  A. ; 
Driscoll  V.  Poplar  Board  of  Works  (1897),  14  T.  L.  E.  99.  An  injunction  may 
be  obtained  to  restrain  the  using  of  steam  rollers  in  such  a  way  as  to  injur© 
gas  pipes  [Alliance  and  Duhlin  Consumers  Gas  Co.  v.  Dublin  County  Cou7icil, 
[1901]  1 1.  E.  492,  0.  A.). 

(o)  Gasworks  Clauses  Act,  1847  (10 &  11  Yict.  c.  15),  s.  18.  This  section  and 
ss.  19  and  20  came  under  the  heading  *'  with  respect  to  waste  or  misuse  of  the 
gas,  or  injury  to  the  pipes  or  other  works."  These  clauses  should  be  read 
with  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  38  (see  p.  356, 
post),  when  both  are  incorporated  in  the  special  Act. 

{p)  Morrison  Wood  &  Co.  v.  West  Ham  Gas  Co.  (1885),  52  L.  T.  817. 

(q)  For  other  offences  as  regards  meters,  see  Sale  of  Gas  Act,  1859 
(22  &  23  Yict.  c.  66),  ss.  14,  15,  and  pp.  347—350,  ante.  As  to  the  recovery  of 
penalties,  see  pp.  373  et  seq.,  post. 

(r)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  18. 

(s)  I  hid.,  s.  19. 
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reasonable  (t).  An  employer  is  not  liable  under  this  provision  for 
the  acts  of  his  servant  (a) ;  but  if  the  servant  has  by  reason  of 
negligence  caused  the  injury,  damages  for  the  injury  caused  may 
be  recovered  at  common  law  from  his  employer  (b). 

717.  An  offence  is  committed  by  every  person  who  wilfully, 
fraudulently,  or  by  culpable  negligence  injures,  or  suffers  to  be 
injured,  any  pipes,  meter,  or  fittings  belonging  to  the  undertakers, 
or  who  alters  the  index  to  any  meter  or  .prevents  any  meter  from 
duly  registering  the  quantity  of  gas  supplied,  or  fraudulently 
abstracts,  consumes,  or  uses  gas  of  the  undertakers.  Such  person 
is  liable  for  every  such  offence  to  forfeit  and  pay  to  the  undertakers 
a  sum  not  exceeding  £5,  and  the  undertakers  may,  in  addition 
thereto,  recover  the  amount  of  any  damage  sustained  by  them. 
This  liability  is  without  prejudice  to  any  other  right  or  remedy  for 
the  protection  of  the  undertakers  or  the  punishment  of  the  offender. 
Further,  where  any  person  has  wilfully  or  fraudulently  injured,  or 
suffered  to  be  injured,  any  pipes,  meters,  or  fittings  belonging  to 
the  undertakers,  or  has  altered  the  index  to  any  meter,  or  prevented 
any  meter  from  duly  registering  the  quantity  of  gas  supplied,  the 
undertakers  may  also,  until  the  matter  complained  of  has  been 
remedied,  but  no  longer,  discontinue  the  supply  of  gas  to  the  person 
so  offending,  notwithstanding  any  contract  previously  existing. 
The  existence  of  artificial  means  for  causing  such  alteration  or 
prevention,  or  for  abstracting,  consuming,  or  using  gas  of  under- 
takers when  such  meter  is  under  the  custody  or  control  of  the 
consumer,  iq  prima  facie  evidence  that  such  alteration,  prevention, 
abstraction,  or  consumption,  as  the  case  may  be,  has  i)een  fraudu- 
lently, knov/ingly,  and  wilfully  caused  by  the  consumer  using  such 
meter  (c). 

718.  In  modern  Acts  it  has  been  provided  that  every  consumer  of 
gas  supplied  by  the  undertakers  who  uses  a  gas  engine  must,  if 
required  to  do  so  by  the  undertakers,  use  an  anti-fluctuater,  and  at 
all  times,  at  his  own  expense,  keep  such  anti-fluctuater  in  proper 
order,  and  if  any  consumer  makes  default  in  complying  with  this 
provision,  the  undertakers  are  to  have  access  to  and  be  at  liberty  to 
take  off,  remove,  inspect,  and  replace  any  such  anti-fluctuater  at  all 
reasonable  times,  which  taking  off',  removal,  testing,  inspecting,  and 

{t)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  20.  The  term  care- 
lessly "  is  meant  to  imply  a  degree  of  want  of  care  less  tlian  would  be  necessary 
to  found  an  action  for  negligence  {Ashton  v.  Ecdes  Corporation  (1906),  71  J.  P. 
55,  approving  Burgess  v.  Morris  (1897),  61  J.  P.  553),  decided  under  an  almost 
identical  provision  in  the  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120), 
8.  207,  relating  to  public  lamps,  in  which  case  it  was  held  that  the  owners  of  the 
lamias  could  recover  although  there  had  been  no  evidence  of  negligence  or 
want  of  care.  There  are  like  provisions  as  regards  public  lamps  in  the  Lighting 
and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90j,  ss.  55,  56. 

[a)  Harding  v.  Barker  (1888),  53  J.  P.  308,  also  decided  under  the  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  207  ;  and  ^ee  next  note. 

{h)  Crystal  Palace  Gas  Co.  v.  Idris  &  Co.  (1900),  82  L.  T.  200. 

(c)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  38.  In  cases  where 
that  Act  and  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  ss.  18—20, 
are  both  incorporated  in  the  special  Act,  these  sections  must  be  construed 
together. 
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replacing  is  to  be  done  at  the  expense  of  the  undertakers  if  the  anti-  Sect.  i. 
fluctuater  be  found  in  proper  order,  but  otherwise  at  the  expense  of  the    Waste  o  f 


719.  In  order  to  prevent  the  inhabitants  of  a  town  or  district   

from  being  deprived  of  their  supply  of  gas,  certain  breaches  of 
contract  are  made  criminal  offences  (dl).    An  offence  is  committed  contract, 
when  a  person  employed  by  a  municipal  authority  (e),  or  by  any 
company  or  contractor  upon  whom  is  imposed  by-Act  of  Parliament 

the  duty  (/),  or  who  have  otherwise  assumed  the  duty,  of  supplying 
any  city,  borough,  town,  or  place,  or  any  part  thereof,  with  gas, 
wilfully  and  maliciously  (g)  breaks  a  contract  of  service  with  that 
authority  or  company  or  contractor,  knowing,  or  having  reasonable 
cause  to  believe,  that  the  probable  consequence  of  his  so  doing, 
either  alone  or  in  combination  with  others,  will  be  to  deprive  the 
inhabitants  of  that  city,  borough,  town,  place,  or  part  wholly,  or  to 
a  great  extent,  of  their  supply  of  gas.  Such  person  may  be  con- 
victed by  a  court  of  summary  jurisdiction  or  on  indictment  (/i), 
and  on  conviction  is  liable  either  to  pay  a .  penalty  not  exceeding 
£20  or  to  be  imprisoned  for  a  term  not  exceeding  three  months, 
with  or  without  hard  labour  (i). 

720.  Every  such  municipal  authority,  company,  or  contractor  Notice, 
is  required  to  cause  to  be  posted  up,  at  the  gasworks  belonging  to 
them,  a  printed  copy  of  s.  4  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875  (j),  in  some  conspicuous  place  where  the  same 

may  be  conveniently  read  by  the  persons  employed,  and  as  often 

{d)  Conspiracy  and  Protection  of  Property  Act,  1875  (38  &  39  Yict.  c.  86)  ; 
see  title  Ohiminal  Law  and  Peocedtjbe,  Vol.  IX.,  pp.  564,  565. 

(e)  "Municipal  authority"  means  the  London  County  Council,  the  Common 
Council  of  the  City  of  London,  the  town  council  of  any  borough  for  the  time 
being  subject  to  the  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50), 
any  persons  invested  by  any  local  Act  of  Parliament  with  powers  of  improving, 
cleansing,  lighting,  or  paving  any  town,  and  urban  district  councils  (Conspiracy 
and  Protection  of  Property  Act,  1875  (38  &  39  Yict.  c.  86),  s.  14) ;  and  see  title 
Local  Goyeenment. 

(/)  Any  municipal  authority  or  company  or  contractor  who  has  obtained 
authority  by  or  in  pursuance  of  any  general  or  local  Act  of  Parliament  to  supply 
the  streets  of  any  city,  borough,  town,  or  place,  or  of  any  part  thereof,  with  gas, 
is  to  be  deemed  a  municipal  authority  or  company  or  contractor  upon  whom 
is  imposed  by  Act  of  Parliament  the  duty  of  supplying  such  city,  borough, 
town,  or  place,  or  part  thereof,  with  gas  (Conspiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Yict.  c.  86),  s.  14).   As  to  local  authorities  for  other  purposes. 


{g)  "  Maliciously  "  is  to  be  construed  in  the  same  manner  as  it  is  required  by 
the  Malicious  Damage  Act,  1861  (24  &  25  Yict.  c.  97),  s.  58,  to  be  construed  in 
reference  to  any  offence  committed  under  such  last-mentioned  Act  (Conspiracy 
and  Protection  of  Property  Act,  1875  (38  &  39  Yict.  c.  86),  s.  15). 

[h)  The  accused,  on  appearing  before  a  court  of  summary  jurisdiction,  may 
claim  to  be  prosecuted  on  indictment  (Conspiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Yict.  c.  86),  s.  9).  If  convicted  by  a  court' of  summary 
jurisdiction,  he  may  also  appeal  to  a  court  of  general  or  quarter  sessions  {ibid., 
s.  12).    As  to  these  courts  generally,  see  title  Magistrates. 

(i)  Conspiracy  and  Protection  of  Property  Act,  1875  (38  &  39  Yict.  c.  86), 
s.  4.  Breaches  of  contract  of  a  like  nature,  likely  to  endanger  human  life,  or 
cause  serious  bodily  injury,  or  to  expose  valuable  property  to  destruction  or 
serious  injury,  are  also  made  offences  {ibid.,  s.  5). 

(y)  38  &  39  Yict.  c.  86. 


consumer. 
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Sect.  2.     as  such  copy  becomes  defaced,  obliterated,  or  destroyed,  must 
Breaches  of  cause  it  to  be  renewed  with  all  reasonable  despatch.    If  any  of 
Contract  of  these  persons  make  default  in  complying  with  these  provisions  in 
Service.     relation  to  such  notice,  they  or  he  incur  on  summary  conviction  a 
penalty  not  exceeding  £5  for  every  day  during  which  such  default 
continues,  and  every  person  who  unlawfully  injures,  defaces,  or 
covers  up  any  notice  so  posted  up  is  liable  on  summary  conviction 
to  a  penalty  not  exceeding  40s.  {k). 

Sect.  3. — Alterations  of  Works  hy  other  Undertakers, 

Alterations  by     721.  In  carrying  out  street  improvements,  and  in  the  con- 
takers^^^^^"    ^truction  of  other  works  of  a  public  nature,  it  frequently  becomes 
^ '  necessary  to  alter  the  position  of  gas  mains  and  pipes  and  other 

like  works.  The  power  to  do  this  is  often  conferred  by  Parliament 
both  in  general  and  in  local  Acts.  It  is  conferred  upon  urban 
authorities  for  the  purposes  of  the  Public  Health  Act,  1875  (Z),  upon 
metropolitan  borough  councils  on  lowering  or  raising  or  improving 
streets  (m),  and  upon  the  Postmaster-General  in  connection  with 
telegraphs  (n).  It  is  inserted  in  special  Acts  authorising  railways  (o), 
tramways  (^),  and  electrical  undertakings  (^).  In  some  cases  the 
alteration  of  the  pipes  is  required  to  be  done  by  the  gas  under- 
takers (r),  and  in  others  it  may  be  done,  by  the  undertakers  of  the  other 
works  on  giving  certain  notices  (s).  When  the  power  is  conferred, 
provisions  are  also  inserted  protecting  the  gas  undertakers  from 
loss  and  expense  occasioned  by  the  alteration  in  the  position  of 
their  pipes,  mains,  and  works  (s). 


(/<;)  Conspiracy  and  Protection  of  Property  Act,  1875  (38  &  39  Yict.  c.  86),  s.  4. 

(1)  38  &  39  Vict.  c.  55,  s.  153  ;  Towns  Improvement  Clauses  Act,  1847  (10 
&  11  Yict.  c.  34),  ss.  61,  62 ;  see  title  Highways,  Streets,  and  Bridges. 

(w)  Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120),  s.  98  ;  Metro- 
politan Paving  Act,  1817  (Michael  Angelo  Taylor's  Act)  (57  Geo.  3,  c.  xxix.), 
s.  52  ;  and  see  title  Highways,  Streets,  and  Bridges. 

{n)  Telegraph  Act,  1863  (26  &  27  Yict.  c.  112),  ss.  6—8;  Telegraph  Act,  1868 
(31  &  32  Yict.  c.  110),  s.  2 ;  Telegraph  Act,  1878  (41  &  42  Yict.  c.  76),  s.  7  ;  and 
see  title  Telegraphs  and  Telephones. 

(o)  Eailways  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  20),  ss.  18—23 ; 
and  see  title  Eailways  and  Canals. 

{p)  Tramways  Act,  1870  (33  &  34  Yict.  c.  78),  ss.  30,  32,  33;  Be  Bford  Gas 
Co.  and  Ilford  Urlan  District  Council  (1903),  88  L.  T.  236 ;  and  see  title  Tram- 
way s  AND  Light  Eailways. 

{q)  Electric  Lighting  Act,  1882  (45  &  46  Yict.  c.  56),  ss.  15,  17  ;  Electric 
Lighting  (Clauses)  Act,  1899  (62  &  63  Yict.  c.  19),  Schedule,  clauses  17,  18. 
In  the  latter  clause  provision  is  also  made  for  the  protection  of  gas  pipes  from 
electric  limes ;  see  title  Electric  Lighting  and  Power,  Yol.  XII.,  p.  581. 

(r)  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  153. 

(s)  See  statutory  provisions  cited  in  notes  (o),  ( p),  and  [q),  supra.  Persons  who 
damage  gas  pipes  in  constructing  new  works  may  be  liable  if  an  explosion 
results  (HardaJcer  v.  Idle  District  Council,  [1896]  1  Q.  B.  335,  C.  A.).  As  to 
extra  expense  in  laying  new  service  pipes  and  repairing  mains  in  consequence 
of  a  tramway,  see  Be  Bristol  Oas  Co.  and  Bristol  Tramways  and  Carriage  Co.,  Ltd., 
[1910]  1  K  B.  114,  0.  A. 
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Part  V. — Nuisances  from  Gas. 

Se.ct.  1. — In  General.  Sect.  i. 

722.  When  Parliament  authorises  an  undertaking  to  be  carried  General, 
on  in  a  particular  manner  and  in  a  particular  place,  the  undertakers  Liability  at 
may,  in  the  absence  of  special  provision,  be  empowered  to  cause  a  common  law. 
nuisance  in  so  doing,  provided  they  are  not  guilty  of  negligence  {t). 
In  the  case  of  gas"  undertakings,  however,  the  Acts  usually  incor- 
porated contain  express  provision  to  the  contrary  {a).  In  the 
Gasworks  Clauses  Act,  1871  (6),  it  is  provided  that  nothing  in  that 
or  the  special  Act  shall  exonerate  the  undertakers  from  any  indict- 
ment, action,  or  other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them  (6).  When  that  provision  is  incor- 
porated it  is  no  defence  to  proceedings  to  restrain  the  undertakers 
from  committing  a  nuisance  to  show  that  the  gas  cannot  be  supplied 
of  the  prescribed  purity  without  causing  a  nuisance  (c).  They  are 
therefore  liable  in  respect  of  nuisances  caused  by  them  whether 
public  {d)  or  private  (e),  and  whether  caused  by  the  construction  of 
their  works  (/)  or  in  the  making  and  supplying  of  gas  {g).  They 
are  also  liable  for  injuries  caused  by  gas  explosions  owing  to  the 
negligence  of  their  servants  Qi).  Absence  of  reasonable  inspection 
of  their  mains  and  pipes  in  order  to  detect  escapes  of  gas  is  evidence 
of  negligence  on  their  part  {%). 

{t)  See,  for  example,  London  and  Brighton  Rail.  Co.  v.  Truman  (1885),  11 
App.  Gas.  45  ;  and  compare  Metropolitan  Asylum  District  v.  Hill  (1881),  6  App. 
Cas.  193  ;  and  see  title  Nuisance. 

(a)  As  to  incorporation,  see  pp.  317 — 319,  ante.  The  same  provision  is  contained 
in  the  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90) ;  see  p.  362,  post. 

(&)  34  &  35  Yict.  c.  41,  s.  9.  The  Gasworks  Clauses  Act,  1847  (10  &  11  Vict, 
c.  15),  s.  29,  is  to  the  like  effect,  except  that  it  is  confined  to  legal  proceedings 
for  nuisances  to  which  the  undertakers  may  be  liable  in  consequence  of  making 
or  supplying  gas.  This  distinction  is  only  of  importance  in  the  few  cases  in 
which  the  Act  of  1847  is  alone  incorporated  ;  see  p.  318,  ante. 

ic)  A.-a.  V.  Gaslight  and  Coke  Co.  (1877),  7  Oh.  D.  217. 

(d)  Ibid.;  and  see  B.  v.  Medletj  (1834),  6  0.  &  P.  292;  A.-G.  v.  Cambridge 
Consumers  Gas  Co.  (1868),  4  Oh.  App.  71.  .        *  ^ 

(e)  Imperial  Gas  Light  and  Coke  Go.  [Directors  etc.)  v.  Broadbent  {l^b^)^  7  H.  L. 
Cas.  600,  and  cases  cited  in  notes  (/)  and  [g),  infra. 

if)  Jordeson  v.  Sutton,  Southcoates  and  Drypool  Gas  Co.,  [1899]  2  Ch.  217, 
C.  A.  (a  case  in  which  the  defendant  company  were  restrained  from  with- 
drawing support  from  adjoining  land  by  the  draining  of  running  silt  during 
the  excavation  of  their  own  land  for  the  purpose  of  erecting  a  gasometer).  The 
erection  of  gasworks  will  not  "be  restrained  on  the  ground  that  it  may  cause  a 
nuisance  [Haines  v.  Taylor  (1847),  2  Ph.  209  ;  Butt  v.  Imperial  Gas  Light  and 
Coke  Co.  (1866),  14  W.  E.  508). 

ig)  A.-G.  V.  Gaslight  and  Coke  Co.,  supra ;  BatcMler  v.  Tunbridge  Wells  Gas 
Co.  (1901),  65  J.  P.  680. 

[h)  BlenMrony.  Great  Central  Gas  Consumers  Co.  (1860),  3  L.  T.  317;  Burrows 
V.  March  Gas  and  Coke  Co.  (1872),  L.  E.  7  Exch.  96,  Ex.  Ch.  ;  Scott  v.  Man- 
chester Corporation  (1857),  2  H.  &  N.  204,  Ex.  Ch.  As  to  the  duty  to  take 
precautions,  see  Dominion  Natural  Gas  Co.,  Ltd.  v.  Collins  and  Perkins,  [1909] 
A.  0.  640,  P.  C.  The  undertakers  will  not  be  liable  in  respect  of  explosions  of 
gas  escaping  from  defective  pipes  belonging  to  and  supplied  by  the  consumer  , 
{Henderson  v.  Newcastle  and  Gateshead  Gas  Co.  (No.  1)  (1893),  37  Sol.  Jo.  403, 
C.  A.)  ;  and  see  Holden  v,  Liverpool  New  Gas  Co.  (1846),  3  C.  B.  1. 

[i)  Mose  V.  Hastings  and  St.  Leonards  Gas  Co.  (1864),  4  P.  &  F.  324  ;  Price  v. 
South  Metropolitan  Gas  Co.  (1895),  65  L.  J.  (q.  b.)  126. 
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723.  In  addition  to  the  general  liability  of  undertakers  at 
common  law  there  are  certain  statutory  provisions  in  public  general 
Acts  specially  prohibiting  gas  undertakers  from  doing  or  allowing 
certain  things  which  may  cause  certain  nuisances  to  water  (k),  or 
the  evolution  of  noxious  fumes  (l). 

724.  Special  Acts  authorising  gasworks  also  cgntain  express 
provisions  against  fouling  water  and  other  nuisances  due  to  the 
escape  of  gas  (m),  and  similar  clauses  in  regard  to  fouling  water  are 
found  in  special  Acts  relating  to  waterworks  (n)  and  to  the  con- 
servancy of  rivers  (o) .  Persons  supplying  gas  in  rural  districts  under 
the  Lighting  and  Watching  Act,  1833  and  in  the  metropolis 
under  the  Metropolis  Gas  Act,  1860  (q),  are  subject  to  like  provisions. 

725.  Gasworks  are  within  the  statutory  definitions  of  non-textile 
factories  or  workshops  (r),  and  accordingly  notice  of  accidents  therein 
must  be  given  in  accordance  with  the  statutory  provisions  relating 
to  accidents  in  such  places  (s). 

They  are,  however,  subject  to  certain  conditions,  specially 
exempted  from  the  statutory  requirements  as  to  lime  washing  (t). 

Sect.        Under  Gasivorks  Clauses  Acts. 

726.  The  Gasworks  Clauses  Act,  1847  (w),  contains  a  series  of 
clauses  with  respect  to  the  provision  for  guarding  against  fouling 
water  or  other  nuisance  from  the  gas  {v).  Under  these  clauses  the 
undertakers  commit  an  offence  if  at  any  time  they  cause  or  suffer 
to  be  brought  or  to  flow  into  any  stream,  reservoir,  or  aqueduct, 
pond,  or  place  for  water  (w;),  or  into  any  drain  communicating 

{h\  Thus  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  68,  contains 
provision  against  fouling  streams  hj  persons  engaged  in  the  manufacture  of 
gas ;  see  title  Public  Health  and  Local  Administration  ;  and  a  similar 
provision  is  contained  in  the  Public  Health  (London)  Act,  1891  (54  &  55  Yict. 
c.  76) ;  see  also  "Rivers  Pollution  Prevention  Act,  1876  (39  &  40  Yict.  c.  75),  s.  4, 
which  does  not,  however,  specifically  refer  to  gasworks. 

(Z)  Gras  liquor  works  are  within  the  provisions  of  the  Alkali  etc.  Works  Regu- 
lation Act,  1906  (6  Edw.  7,  c.  14),  Sched.  I. ;  see  title  Public  Health  and 
Local  Administeation. 

(w)  See  infra. 

{n)  See  Waterworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  17),  ss.  62—68  ;  and 
title  Water  Supply. 

(o)  Por  example,  Thames  Conservancy  Act,  1894  (57  &  58  Yict.  c.  clxxxvii.),  as 
amended  by  the  Port  of  London  Act,  1908  (8  Edw.  7,  c.  68) ;  Lee  Conservancy 
Act,  1900  (63  &  64  Yict.  c.  cxvii.)- 

(jp)  3  &  4  WiU.  4,  c.  90 ;  and  see  p.  362,  post. 

(g)  23  &  24  Yict.  c.  125;  see  p.  post. 

[r)  See  title  Pactories  and  Shops,  Yol.  XIY.,  pp.  437,  441 ;  and  compare 
Owner  v.  Brighton  and  Hove  Gas  Co.  (1900),  Journal  of  Gas,  Lighting  and  Water 
Supply,  529,  586. 

(s)  Notice  of  Accidents  Act,  1906  (6  Edw.  7,  c.  53),  s.  4 ;  see  title  Factories 
AND  Shops,  Yol.  XIY.,  p.  472. 
•  (t)  Ihid.,  note  {d),  p.  450. 

(w)  10  &  11  Yict.  c.  15. 

{v)  Ihid.,  ss.  21—29.  In  the  Waterworks  Clauses  Act,  1847  (10  &  11  Yict. 
c.  17),  there  are  a  series  of  clauses  {i.e.,  ss.  61 — 67)  with  respect  to  the 
provision  against  fouling  the  water  of  the  undertakers,  and  of  these  ss.  62 
— 67  are  directed  against  the  contamination  of  water  by  gas,  and  are  similar  to 
those  in  the  Gasworks  Clauses  Act,  1847  ;  see  title  Water  Supply. 

(w)  A  place  for  water  would  appear  to  include  a  well ;  see  Hiph'ns  v.  Birming- 
ham and  Staffordshire  Gas  Light  Co.  (1860),  6  H.  &  N.  250,  Ex.  Ch. ;  compare 
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therewith  (a),  any  washing  or  other  substance  produced  in  making     Sect.  2. 
or  supplying  gas,  or  if  they  wilfully  do  any  act  connected  with  the  Under 
making  or  s.upplying  of  gas  whereby  the  w^ater  in  any  such  stream,  G-asworks 
reservoir,  aqueduct,  pond,  or  place  for  water  shall  be  fouled  (b).  Clauses 
The  penalty  for  every  such  offence  is  the  sum  of  £'200  (c),  recover-         ^  ^' 
able  with  full  costs  of  suit  in  any  of  the  superior  courts  by  the  Penalties, 
person   into  whose  water  such  washing  or  other  substance  is 
conveyed  or  flows,  or  whose  water  is  fouled  by  any  such  act,  but 
it  is  not  recoverable  unless  sued  for  during  the  continuance  of  the 
offence,  or  within  six  months  after  it  has  ceased  (d).    In  addition 
to  the  said  penalty  of  £200,  and  whether  such  penalty  is  recovered 
or  not,  the  undertakers  are  liable  to  a  penalty  of  £20,  to  be 
recovered  in  like  manner,  for  each  day  during  which  such  washing 
or  other  substance  is  so  brought  or  so  flows,  or  the  act  by  which 
such  water  is  fouled  continues,  after  the  expiration  of  twenty-four 
hours  from  the  time  when  notice  of  the  offence  is  served  on  the 
undertakers  by  the  person  into  whose  water  such  washing  or  other 
substance  is  brought  or  flows,  or  whose  water  is  fouled  thereby,  and 
the  penalty  is  payable  to  such  person  (e). 

727.  "Whenever  any  water  within  the  limits  of  the  special  Act  is  Fouling  of 
fouled  by  the  gas  of  the  undertakers,  they  are  liable  to  forfeit  to  the  any  water, 
person  whose  water  is  so  fouled  for  every  such  offence  a  sum  not 
exceeding  £20,  and  a  further  sum  not  exceeding  £10  for  each  day 
during  which  the  offence  continues  after  the  expiration  of  twenty- 
four  hours  from  the  service  of  notice  of  such  offence  (/). 


728.  For  the  purpose  of  ascertaining  whether  such  water  is 
fouled  by  the  gas  of  the  undertakers,  the  person  to  whom  the 
water  supposed  to  be  fouled  belongs  may  dig  up  the  ground 
and  examine  the  pipes,  conduits,  and  works  of  the  undertakers. 
But  before  proceeding  so  to  dig  and  examine  he  must  give 
twenty -four  hours'  notice  in  writing  to  the  undertakers  of  the  time 
at  which  such  digging  and  examination  is  intended  to  take  place, 
and  he  must  give  the  like  notice  to  the  persons  having  the  control 


Examination 
of  pipes. 


MiUington  v.  Griffiths  (1874),  30  L  T.  65,  decided  under  a  corresponding 
provision  in  the  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90);  see 
p.  '363,  post. 

(a)  Compare  High  Wycomle  Corporation  v.  Thames  Conservators  (1898),  78 
L.  T.  463  (a  case  under  the  provisions  of  a  local  Act). 

[1]  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  21;  see  also  Hid., 
s.  25 ;  and  compare  Waterworks  Glauses  Act,  1847  (10  &  11  Yict.  c.  17),  s.  62 
(see  title  Water  Supply),  and  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  68,_  both  to  the  like  effect.  It  would  seem  that  an  offence  is  committed  if  gas 
washings  flow  into  a  place  for  water,  although  there  has  been  no  negligence  on 
the  part  of  the  company  {Hipldns  v.  Birmingham  and  Staffordshire  Gas  Light 
Co.  (I860),  6  H.  &  N.  250,  Ex.  Ch.,  decided  under  a  somewhat  similar  provision 
in  a  special  Act). 

c)  Gasworks  Glauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  21. 

d)  Hid.,  s.  22. 

(e)  Ihid.,  s.  23.  The  incorporation  of  these  sections  in  a  special  Act  repeals 
provisions  of  a  like  nature  in  an  earlier  Act  {Parry  v.  Croydon  Commercial  Gas 
and  Coke  Co.  (1863),  15  G.  B.  (n.  s.)  568). 

(/)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  25.  These  penalties 
will  be  recoverable  before  a  court  of  summary  jurisdiction  {ibid.,  s.  40;  and  see 
p.  373,  post). 
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of  the  road,  pavement,  or  place  where  such  digging  is  to  take 
place ;  and  they  are  subject  to  the  like  obligation  of  reinstating  the 
said  road  and  pavement,  and  the  same  penalties  for  (^elay  or  any 
nonfeasance  or  misfeasance  therein,  as  are  provided  with  respect 
to  roads  and  pavements  broken  up  by  the  undertakers  for  the.  pur- 
pose of  laying  their  pipes  (g).  If  upon  such  examination  it  appears 
that  such  water  has  been  fouled  by  gas  belonging  to  the  under- 
takers, the  expenses  of  the  digging,  examination,  and  repair  of  the 
street  or  place  disturbed  in  such  examination  are  to  be  paid  by  the 
undertakers ;  but  if  it  appears  that  the  water  has  not  been  so  fouled, 
the  person  causing  such  examination  to  be  made  must  pay  all  such 
expenses,  and  also  make  good  to  the  undertakers  any  injury  which 
may  be  occasioned  to  their  works  by  such  examination  (/i).  These 
expenses  and  the  sum  for  injury  done  are  ascertained  and  recovered, 
with  costs  thereof,  before  a  court  of  summary  jurisdiction  (i). 

729.  Whenever  any  gas  escapes  from  any  pipe  laid  down  or  set  up 
by  or  belonging  to  the  undertakers,  they  must  immediately  after 
receiving  notice  thereof  in  writing  prevent  such  gas  from  escaping. 
If  they  do  not  prevent  the  gas  from  escaping  and  wholly  remove  the 
cause  of  complaint  within  twenty-four  hours  after  service  of  such 
notice,  they  are  liable  to  forfeit  for  every  such  offence  the  sum  oi£5 
for  each  day  during  which  the  gas  shall  be  suffered  to  escape  after  the 
expiration  of  twenty -four  hours  from  the  service  of  such  notice  (k). 

Sect.  3. —  Under  Lighting  and  Watching  Act. 

730.  Persons  supplying  gas  under  the  Lighting  and  Watching 
Act,  1833  (Q,  are  liable  at  common  law  for  any  nuisance,  public  or 
private,  caused  by  them  in  so  doing.  The  officers,  servants,  or  work- 
men of  the  persons  making,  furnishing,  or  supplying  the  gas, 
whether  for  public  or  private  use,  may  be  proceeded  against  by 
indictment  or  otherwise  for  such  nuisance,  and  nothing  in  the  Act 
is  to  prevent  actions  being  brought  against  the  persons  supplying 
the  gas  or  against  any  of  their  officers,  servants,  or  workmen  for 
any  injury  sustained  by  reason  of  any  of  the  works,  or  the  use 
of  the  gas,  or  the  method  of  lighting,  whether  such  injury  proceeds 
from  the  preparation  or  the  use  of  the  gas  or  method  of  lighting,  or 
the  carelessness  or  want  of  skill  of  any  of  the  persons  employed 
therein,  or  from  any  other  cause  whatsoever  (m). 

731.  When  gas  is  found  to  escape  from  any  pipes  laid  down  or 
set  up  by  order  of  the  body  or  persons  administering  the  Act,  the 
persons  making  or  supplying  gas  for  public  or  private  lighting  within 

ig)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  26.  Por  provisions 
in  regard  to  laying  pipes,  see  ibid.,  ss.  8—12,  and  pp.  325  et  se^.,  ante. 

(h)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  27  ;  compare 
Waterworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  17),  ss.  64—67 ;  and  see  title 
Water  Supply. 

{l)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  ss.  28,  40.  As  to 
recovering  these  sums,  see  pp.  373  et  seq.,  post. 

(k)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  24.  These  penalties 
will  also  be  recoverable  before  a  court  of  summary  jurisdiction  (see  ibid. ,  s.  40;  and 
pp.  373  et  seq. ,  post).  As  to  courts  of  summary  jurisdiction,  see  title  Magistbates. 

(/)  3  &  4  Will.  4,  c.  90. 

(m)  Ibid.,  s.  54  ;  compare  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41), 
s.  9  ;  and  see  p.  359,  ante. 


Part  Y. — Nuisances  from  Gas. 


363 


the  limits  of  the  parish  adopting  the  Act  must,  at  their  own 
expense,  immediately  after  receiving  notice  by  parol  or  in  writing 
from  any  person,  to  be  given  or  left  at  their  office  or  usual  place  of 


Sect.  8, 
Under 
Lighting 

and 
Watching 
Act. 


business,  of  any  such  escape  of  gas,  cause  the  most  speedy  and 
effectual  measures  to  be  taken  to  stop  or  prevent  such  gas  from 

escaping.    In  case  they  fail  to  do  so,  and  to  wholly  and  satisfactorily   

remove  the  cause  of  complaint  within  twenty-four  hours  after  such 
notice  is  given,  they  become  liable  for  every  such  offence  to  a  penalty 
not  exceeding  ^5  for  each  day  after  the  expiration  of  twenty-four 
hours  from  the  time  of  giving  such  notice  during  which  the  gas 
shall  be  suffered  to  escape.  The  penalty  is  recoverable  before  a 
court  of  summary  jurisdiction,  with  all  reasonable  charges,  and  is 
enforced  by  distress  (n). 

732.  No  washings,  waste  liquids,  or  other  matter  or  thing  made  Gas  washings, 
or  arising  in  the  manufacture  of  the  gas  may  be  conducted  or  con- 
veyed into  any  river,  brook,  canal,  or  running  stream,  and  no  pipe 
for  conveying  away  such  washings  or  waste  liquids  may  be  laid  in 
any  such  situation  where  it  may  in  any  manner  interfere  with,  pre- 
judice, or  affect  any  of  the  present  or  future  public  or  private  wells, 
sewers,  or  drains  within  the  parish,  or  without  the  consent  of  the 
authority  administering  the  Act  (o).  If  the  persons  supplying  the 
gas  at  any  time  empty,  drain,  or  cause  or  suffer  to  be  emptied, 
drained,  or  conveyed,  or  to  run  or  flow,  any  such  washings,  waste 
liquids,  substances,  or  things  into  any  river,  brook,  stream,  canal, 
aqueduct,  waterway,  feeder,  pond,  springhead,  or  well  (p),  or  into 
any  drain,  sewer,  or  ditch  communicating  with  any  of  them,  or  do 
or  cause  to  be  done  any  annoyance,  act,  or  thing  to  the  water  con- 
tained in  any  of  them,  whereby  such  water  may  be  fouled,  they 
are  liable  to  a  penalty  of  £200  for  every  such  offence.  Such  penalty 
is  recoverable,  with  full  costs  of  suit,  in  any  of  His  Majesty's  courts 
of  law  by  regular  or  summary  action  or  information,  and  is  pay- 
able to  the  person  or  persons  who  shall  inform  or  sue  for  the  same, 
but  is  not  recoverable  unless  sued  for  within  six  months  from  the 
time  when  the  nuisance,  damage,  or  act  has  ceased.  In  addi- 
tion to  the  said  penalty,  and  whether  it  shall  have  been  sued  for 
and  recovered  or  not,  the  said  persons  are  liable  to  a  further 
penalty  of  £20  for  each  day  such  nuisance,  damage,  or  act  shall 
continue  after  twenty-four  hours  from  notice  in  writing  being  given 
to  them,  or  to  their  clerks  or  persons  employed  by  them,  by  any 
person  or  persons  to  whom  the  said  water,  receptacle,  drain,  sewer, 
or  ditch  shall  belong.  This  penalty  is  recoverable  in  a  summary 
manner,  and  is  payable  to  the  informer  or  to  the  person  or  persons 
who,  in  the  judgment  of  the  court  before  whom  the  conviction  takes 
place,  shall  have  sustained  any  annoyance,  injury,  or  damage  by 
any  such  act  (q). 


(n)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  48.  As  to  courts 
of  summary  jurisdiction,  see  title  Magistrates. 

(o)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  49.  As  to  the 
power  to  lay  pipes  to  carry  away  gas  washings,  see  pp.  326,  329,  ante. 

(p)  This  includes  a  well  which  has  been  disused  for  some  years  in  conse- 
quence of  the  water  being  contaminated  {Millington  v.  Griffiths  (1874),  30  L.  T. 
65). 

iq)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4.  c.  90),  s.  50.    The  effect 
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733.  When  the  water  of  any  company  of  proprietors  supplying 
water  to  the  parish  adoptiDg  the  Act,  or  part  thereof,  is  contaminated 
by  the  gas,  the  persons  supplying  the  gas  are  liable  to  a  penalty  of 
^20,  to  be  sued  for,  recovered,  and  applied  for  the  benefit  of  the 
company  supplying  the  water.  In  case  any  such  water  is.  con- 
taminated or  affected  by  gas,  the  persons  supplying  the  gas  must, 
within  twenty -four  hours  of  receiving  notice,  cause  the  most  proper 
and  effectual  measures  to  be  taken  to  prevent  gas  escaping  from 
their  mains  or  works  or  from  contaminating  or  affecting  such  water, 
and  must  wholly  remove  the  cause  of  complaint.  The  notice  must 
be  in  writing  signed  by  the  treasurer  or  other  officer  of  the  water 
company  or  by  any  person  making  use  of  such  water,  and  must  be 
left  at  the  office  or  usual  place  of  business  of  the  persons  supplying 
the  gas.  If  the  persons  supplying  the  gas  fail  to  act  as  aforesaid, 
they  are  liable  on  every  such  complaint  to  forfeit  and  pay  to . 
the  treasurer  or  other  officer  for  the  time  being  of  such  water  com- 
pany, for  the  benefit  of  the  company,  in  addition  to  the  said  penalty 
of  £20,  the  sum  of  £10  for  each  day  on  which  the  water  is  con- 
taminated or  affected  by  the  gas.  In  default  of  payment,  such 
penalties  may  be  recovered  by  information  on  the  oath  of  one 
credible  witness  by  and  in  the  name  of  such  treasurer  or  other 
officer,  or  by  and  in  the  name  of  one  of  the  directors  of  the  com- 
pany, at  the  option  of  the  parties  prosecuting  such  information, 
before  a  court  of  summary  jurisdiction,  together  with  costs,  to  be 
levied  by  warrant  of  distress  granted  by  such  court.  The  penalty, 
when  so  levied,  is  to  be  paid  to  the  treasurer  or  other  officer  of  the 
water  company  for  the  use  of  the  company  (r). 

734.  In  cases  where  upon  such  complaint  it  becomes  a  question 
whether  water  is  contaminated  or  affected  by  the  gas,  the  company 
of  proprietors  or  other  owners  or  proprietors  of  any  waterworks, 
may  dig  to  and  about  and  search  and  examine  the  mains,  pipes, 
conduits,  and  apparatus  of  the  persons  supplying  the  gas  for  the 
purpose  of  ascertaining  whether  such  contamination  is  caused  by 
such  gas,  and  if  it  appears  that  the  water  has  been  so  contaminated, 
the  costs  and  expenses  of  the  said  digging,  search,  and  examination, 
and  of  the  repair  of  the  pavement  of  the  road  or  street  taken 
up  or  disturbed,  are  to  be  borne  and  paid  by  the  persons  supplying 
the  gas,  such  costs  and  expenses  to  be  determined,  if  necessary,  by 
a  court  of  summary  jurisdiction  and  recovered  in  the  same 
manner  as  a  penalty.  If  it  appear  that  such  contamination  has  not 
arisen  from  any  such  escape  of  gas,  then  these  costs  are  to  be  borne 
by  the  owners  of  the  waterworks,  who  must  also  make  good  to  the 
persons  supplying  the  gas  any  loss,  injury,  or  damage  caused  to 
their  pipes,  mains,  or  apparatus  by  such  search  and  examination, 
the  amount  to  be  determined  by  a  court  of  summary  jurisdiction  (s). 

of  this  section  and  subsequent  sections  only  has  been  given  in  the  text. 
Eeference  should  be  made  to  the  statute,  the  wording  of  which  is  unnecessarily' 
long.    As  to  recovering  penalties,  see  Lighting  and  Watching  Act,  1833  (3  &  4 
Will.  4,  0.  90),  s.  63.    As  to  enforcement  of  orders  of  courts  of  summary  juris- 
diction generally,  see  title  Magistrates. 

(r)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  52.    As  to 
laying  gas  pipes  near  water  pipes,  see  ihid.,  s,  51 ;  and  p.  330,  ante. 

{s)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  53.   As  to  these 
courts  generally,  see  title  Magistrates. 
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Part  VI. — Profits  and  Accounts. 

Sect.  l.—In  General  ^  Sect.  1. 

In  Gi'6I16f  8tl 

735.  In  the  Gasworks  Clauses  Act,  1847  (t),  there  is  a  series  of   

sections  with  respect  to  the  amount  of  profit  to  be  received  by  the  Profits  of 
undertakers  when  the  gasworks  are  carried  on  for  their  benefit,  companies. 
The  object  of  these  clauses  was  to  obtain  for  the  consumers  a 
reduction  in  the  price  of  the  gas  after  the  undertakers  had  secured 

a  fair  profit.  They  were  incorporated  in  the  earlier  legislation, 
and  a  clause  was  also  inserted  fixing  the  maximum  price  that  could 
be  charged  for  the  gas  (u).  Experience  showed  that  these  clauses  did 
not  accomplish  their  object,  and  in  more  modern  Acts,  empowering 
existing  companies  to  increase  their  capital,  new  provisions  have 
almost  invariably  been  introduced  in  substitution  for  and  in 
addition  to  certain  of  those  in  the  Gasworks  Clauses  Act,  1847  (a). 
These  provisions  have  also  been  introduced  in  some  Acts  incor- 
porating new  companies.  A  sliding  scale  of  charges,  by  which  the 
dividend  varies  with  the  price  charged,  is  frequently  introduced 
along  with  these  other  provisions  (h). 

736.  In  special  Acts  and  provisional  orders  authorising  local  Profits  of 
authorities  to  carry  on  gas  undertakings  these  clauses  or  provisions  y^J'^g^^*^^" 
are  not  applicable;  accordingly,  provisions  of  a  different  pature  are 
inserted  in  these  Acts  or  orders. 

737.  It  is  commonly  provided  that  all  sums  received  by  the  Application  of 
authority  on  account  of  revenue  are  to  be  applied  for  the  following  ^^evenue. 

{t)  10  &  11  Yict.  c.  15,  ss.  30—37  ;  see  note  {d),  p.  319,  ante, 
{u)  As  to  price,  see  p.  337,  ante,  and  pp.  367,  371,  post. 

(a)  In  the  more  modern  legislation,  ss.  30 — 34  of  the  Gasworks  Clauses  Act, 
1847  (10  &  11  Vict.  c.  15),  are  omitted,  or  impliedly  repealed,  but  they  have 
been  incorporated  in  recent  Acts  incorporating  new  companies  to  carry  on  new 
undertakings. 

(b)  The  issue  of  capital  and  other  matters  connected  with  the  administration 
of  statutory  gas  companies  are  commonly  governed  by  the  Companies  Clauses 
Consolidation  Act,  1845  (8  &  9  Yict.  c.  16),  with  the  exception  of  the  provisions 
relating  to  the  conversion  of  borrowed  money  into  capital,  and  the  Companies 
Clauses  Act,  1863  (26  &  27  Yict.  c.  118),  Parts  I.  and  III.,  as  amended  by 
subsequent  Acts,  which  are  incorporated  in  the  special  Act  (see  Model  Gas  Biil, 
1910,  clause  1),  together  with  such  other  special  provisions  as  may  be  necessary. 
Thus,  power  to  borrow  is  given  to  the  company,  but  the  amount  is  usually 
limited  to  one-third  or  one-fourth  of  the  paid-up  capital.  All  moneys  raised, 
including  premiums,  are  to  be  applied  as  capital  {ibid.,  clauses  6 — 9).  In 
addition  to  the  clauses  in  the  special  Act  and  m  the  incorporated  Companies 
Clauses  Acts,  it  is  provided  by  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict. 
c.  41),  s.  8,  that  the  mortgagees  of  the  undertakers  may  enforce  payment  of 
arrears  of  interest  or  principal,  or  principal  and  interest  due  on  mortgages  by  the 
appointment  of  a  receiver,  and  in  order  to  authorise  the  appointment  of  a 
receiver  in  respect  of  principal  or  principal  and  interest,  the  amount  owing  to 
the  mortgagees  by  whom  the  application  for  a  receiver  is  made  shall  not  be 
less  than,  in  the  whole,  £1,000,  or  such  sum  as  shall  be  specified  in  the  special 
Act.  By  s.  7  (ibid.)  it  is  provided  that  if  any  money  be  payable  to  a  share- 
holder in  a  gas  undertaking,  being  a  minor,  idiot,  or  lunatic,  the  receipt  of 
his  or  her  respective  guardian  or  committee  shall  be  a  sufficient  discharge  to 
the  undertakers  for  the  same.  As  to  statutory  companies  generally,  see  title 
Companies,  Yol.  Y.,  pp.  674  et  seq. 
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purposes  : — (1)  in  payment  of  the  working  and  establishment 
expenses  and  cost  of  maintenance  of  the  undertaking  ;  (2)  in  pay- 
ment of  the  interest  on  the  money  borrowed  for  the  purposes  of 
the  undertaking ;  (3)  in  providing  for  the  discharge,  by  sinking 
fund  or  otherwise,  of  money  borrowed  for  the  purposes  of  the 
undertaking ;  (4)  in  extending  and  improving  any  works  for  the 
purposes  of  the  undertaking  ;  and  (6)  in  providing  a  reserve  fund  to 
meet  any  extraordinary  expenditure  in  connection  with  the  under- 
taking. The  amount  of  annual  revenue  which  may  be  so  transferred 
to  such  fund,  as  well  as  the  total  amount  of  the  fund,  are  often 
limited  in  the  special  Act.  The  balance  in  any  year  may  be 
authorised  to  be  carried  to  the  district  or  borough  fund  or  rate,  but 
it  is  also  provided  that  no  such  sum  shall  be  so  transferred  until 
the  price  of  gas  to  private  consumers  is  reduced  below  a  certain 
amount.  In  some  cases  such  transfer  to  the  district  or  borough 
fund  has  not  been  allowed  and  provision  has  been  made  for  the 
application  of  any  profit  balance  in  the  reduction  of  the  price  of 
gas  to  the  consumers  (c).  Deficiency  in  the  revenue  is  authorised 
to  be  made  good  out  of  such  fund  or  rate,  but  certain  expenditure 
may  not  be  so  met  unless  the  price  of  gas  to  private  consumers  isi 
above  a  certain  sum  (cl). 

Sect.  2. —  Under  Gasworks  Clauses  Act,  1847. 

738.  The  profits  of  the  undertaking  to  be  divided  among  the 
undertakers  in  any  year  must  not  exceed  the  rate  prescribed  in 
the  special  Act,  or,  if  no  rate  is  prescribed,  they  must  not  exceed 
^610  per  cent,  per  annum  on  the  paid-up  capital,  and  this  is  to 
be  deemed  the  prescribed  rate.  If,  however,  any  yearly  dividend 
shall  have  fallen  short  of  that  yearly  rate,  a  larger  dividend 
than  that  prescribed  may  be  paid  to  make  up  that  deficiency  (e). 
The  company  may  not  pay  the  prescribed  rate  free  of  income 
tax(/). 

739.  If  the  clear  profits  in  any  year  amount  to  a  larger  sum 
than  is  sufficient,  after  making  up  the  deficiency  in  the  dividends 
of  any  previous  year,  to  make  a  dividend  at  the  prescribed  rate,  the 
excess  beyond  the  sum  necessary  for  that  purpose  must  be  invested 
from  time  to  time  in  Government  or  other  securities.  The  dividends 
and  interest  arising  from  such  securities  must  also  be  invested  in 


(c)  See  Glasgow  Gas  Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  cxxxi.),  ss.  25,  50. 

(d)  Reference  should  be  made  to  recent  special  Acts  and  to  provisional  orders 
of  the  Local  Government  Board  under  the  Gas  and  Water  Works  Facilities  Act, 
1870  (33  &  34  Yict.  c.  70),  for  the  particular  terms  of  these  provisions  in 
different  cases.  Local  authorities,  by  these  Acts  and  orders,  are  generally  autho- 
rised, for  the  purpose  of  carrying  on  the  undertaking,  to  borrov^r  on  the  security 
of  the  works  and  on  the  local  fund  or  rate. 

(e)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  30 ;  and  compare 
Chamberlain  v.  New  Worcester  Gas  Liglit  Co.  (1875),  Times,  5th  June,  a  case 
under  rather  different  provisions  in  the  special  Act.  The  prescribed  rate  of 
dividend  is  now  commonly  7  per  cent,  for  ordinary  shares  and  5  per  cent,  or 
6  per  cent,  for  preference  shares. 

(/)  Ashton  Gas  Co.  v.  A.-G.,  [1906]  A.  C.  10.  As  to  the  income  tax  payable 
by  gas  companies,  see  title  Income  Tax. 
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the  same  or  like  securities,  in  order  that  the  same  may  accumulate 
at  compound  interest  until  the  fund  so  formed  amounts  to  the  sum 
prescribed  for  this  purpose  in  the  special  Act,  or,  if  no  sum  is 
prescribed,  until  it  amounts  to  a  sum  equal  to  one-tenth  of  the 
nominal  capital  of  the  undertakers.  This  sum  is  to  form  a  reserve 
fund  to  answer  any  deficiency  which  may  at  any  time  happen  in 
the  amount  of  the  divisible  profits,  or  to  meet  any  extraordinary 
claim  or  demand  which  may  at  any  time  afise  against  the  under- 
takers. If  the  fund  is  at  any  time  reduced,  it  may  afterwards  be 
restored  to  the  said  sum,  and  so  from  time  to  time  as  such 
reduction  happens  {g).  If  in  any  year  the  profits  divisible  amongst 
the  undertakers  do  not  amount  to  the  prescribed  rate,  such  a  sum 
may  be  taken  from  the  reserve  fund  as,  with  the  actual  divisible 
profits  of  such  year,  will  enable  the  undertakers  to  make  a  dividend 
of  that  amount,  and  so  from  time  to  time  as  often  as  the  occasion 
shall  require  Qi).  No  sum  of  money  may,  however,  be  taken  from 
that  fund  for  the  purpose  of  meeting  any  extraordinary  claim,  unless 
it  is  first  certified  by  two  justices  that  the  sum  proposed  to  be 
taken  is  required  for  the  purpose  of  meeting  an  extraordinary 
claim  within  the  meaning  of  the  special  and  incorporated  Acts  (i). 

740.  When  the  fund,  by  accumulation  or  otherwise,  amounts  to 
the  prescribed  sum,  or  to  one- tenth  of  the  nominal  capital,  as  the 
case  may  be,  the  interest  and  dividends  may  no  longer  be  invested, 
but  are  to  be  applied  to  any  of  the  general  purposes  of  the  under- 
taking to  which  the  profits  thereof  are  applicable  {k). 

741.  On  the  petition  of  any  two  gas  ratepayers  within  the  limits 
of  the  special  Act,  the  court  of  quarter  sessions  may  nominate  and 
appoint  some  accountant,  or  other  competent  person  not  being  a 
proprietor  of  any  gasworks  (Z),  to  examine  and  ascertain,  at  the 
expense  of  the  undertakers,  the  actual  state  and  condition  of  the 
concerns  of  the  undertakers,  and  to  make  report  thereof  to  that 
court  at  the  same  or  some  following  sessions.  The  expense  of  the 
examination  is  to  be  determined  by  the  court  (m).  When  such 
report  is  made,  the  court  may  examine  any  witness  upon  oath 
touching  the  truth  of  the  said  accounts  (n)  and  the  matters  therein 

[g)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  31;  compare  these 
clauses  with  the  new  provisions,  pp.  369  et  seq.,  post, 
{h)  TUd.,  s.  34. 
(i)  Hid.,  s.  32. 
{k)  TUd.,  s.  33. 

(l)  The  court  cannot  appoint  more  than  one  person,  as,  for  example,  an 
accountant  and  an  engineer  to  assist  him  {B.  v.  Brindley  (1886),  54  L.  T.  435). 
It  would  seem  that  the  accountant  appointed  cannot  take  another  person  with 
him  to  examine  the  books  {ibid.,  per  (Jaye,  J.,  at  p.  437).  In  that  case  it  was 
also  decided  that  an  order  of  the  quarter  sessions  appointing  two  persons  may 
be  brought  up  to  the  High  Court  by  writ  of  certiorari  and  quashed.  In  some 
special  Acts  the  local  authority  has  been  empowered  to  apply  to  the  court 
instead  of  and  as  well  as  the  two  ratepayers;  see,  for  example,  Scarborough 
Gas  Act,  1895  (58  &  59  Yict.  c.  xxxviii.),  s.  19.  As  to  courts  of  quarter  sessions, 
generally,  see  title  Magistrates. 

(m)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  35.  These  costs  do 
not  include  the  costs  of  the  petitioners  at  the  inquiry,  but  will  include  the 
costs  of  the  examiner  {R.  v.  Hanley  Recorder  (1887),  19  Q.  B.  D.  481). 

{n)  The  statute  uses  these  words,  but  no  accounts  have  been  referred  to 
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referred  to,  and  if  it  thereupon  appears  to  the  court  that  the  profits 
of  the  undertakers  for  the  preceding  year  have  exceeded  the 
prescribed  rate,  the  undertakers  must,  in  case  the  whole  of  the 
said  reserve  fund  has  been  and  then  remains  invested,  and  in 
case  dividends  to  the  amount  hereinbefore  limited  have  been  paid, 
make  such  a  rateable  reduction  in  the  rate  for  gas  to  be  furnished 
by  them  as  in  the  judgment  of  the  court  shall  be  proper,  but  so  as 
such  rates  when  reduced  shall  ensure  to  the  undertakers  a  profit  as 
near  as  may  be  to  the  prescribed  rate,  regard  being  had  to  the 
amount  of  profit  before  received  (o).  The  court  has  no  jurisdiction, 
however,  to  order  a  reduction  in  the  price  of  gas,  when  the  reserve 
fund  has  not  been  invested  and  the  prescribed  dividend  has  not 
been  paid,  eve^i  although  the  reserve  fund  might  have  been  invested 
and  the  prescribed  dividend  paid  if  the  company  had  not  made 
illegal  payments  and  appropriations  (p). 

742.  If  it  appears  to  the  court  that  there  were  no  sufficient 
grounds  for  presenting  the  petition,  the  court  may,  if  they  think 
fit,  order  the  petitioner  to  pay  the  whole  or  any  part  of  the 
costs  of,  or  incident  to,  such  petition,  the  amount  thereof  to  be 
determined  by  the  court,  and  such  costs  are  recoverable  by  distress 
if  not  paid  within  seven  days  after  demand  (q). 

743.  The  court  cannot  order  the  company  to  produce  their 
books  to  the  accountant  appointed  (r),  but  if  the  undertakers  for 
seven  days  after  being  required  to  produce  to  the  court,  or  to  the 
accountant,  or  other  person,  any  books  of  account  or  other  books, 
bills,  receipts,  vouchers,  or  papers  relating  to  the  pecuniary  affairs 
of  the  undertakers,  refuse  or  neglect  to  produce  the  same,  they  are 
liable  to  forfeit  the  sum  of  ^6100  for  every  such  refusal  or  wilful 
neglect,  and  the  further  sum  of  £10  for  every  day  such  refusal  or 
wilful  neglect  continues  after  the  expiration  of  the  said  seven  days. 
Such  respective  penalties  may  be  recovered  by  any  person  who  will 
sue  for  the  same  in  any  of  the  superior  courts,  with  full  costs  of 
suit  (s). 


previously.  See,  however,  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15), 
s.  38,  as  to  annual  accounts  to  wMch  these  may  refer,  and  R.  v.  Hanley  Recorder 
(1887),  19  Q.  B.  D.  481,  488. 

(o)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),_  s.  35. 

(p)  R.  V.  Hanley  Recorder,  supra.  In  modern  special  Acts  and  provisional 
orders,  where  the  more  recent  provisions  as  to  limitation  of  profits  are  intro- 
duced, s.  35  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  is 
either  omitted,  or,  if  inserted,  the  words  "  in  case  the  whole  of  the  said  reserved 
fund  has  been  and  then  remains  invested  as  aforesaid  and  in  case  dividends  to 
the  amount  hereinbefore  limited  have  been  paid  "  are  expressly  omitted.  The 
court  cannot  reduce  the  price  where  s.  35  {ibid.)  is  omitted  altogether,  and  the 
gas  consumers  have  no  remedy  except  through  the  Attorney- General  {Mason  v. 
Asliton  Gas  Co.  (1886),  54  L.  T.  708,  0.  A.  ;  and  see  Johnston  and  Toronto  Type 
Foundry  Co.  v.  Consumers'  Gas  Co.  of  Toronto,  [1898]  A.  C.  447,  P.  C). 

{q)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  36.  As  to  recovery 
of  costs,  see  ibid.,  s.  40,  and  pp.  373  et  seq.fpost.  As  to  the  costs  of  the 
petitioners,  see  note  (m),  p.  367,  ante. 

(r)  R.  V.  Brindley  (1886),  54  L.  T.  435,  437. 

{s)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  37.  The  accountant 
and  court  are  not  limited  to  the  accounts  of  the  year  in  question,  and  may 
examine  the  accounts  of  previous  years  for  the  purpose  of  ascertaining  the 
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Sect.  3. — Modern  Enactments  as  to  Profits,  Sect.  3. 

744.  Under  the  provisions  now  commonly  inserted  in  gas  ^nact^ 
Acts(^)  the  profits  of  the  company  to  be  divided  among  the    ments  as 
shareholders  in  any  year  must  not  exceed  the  following  rates,  to  Profits 
which  are  referred  to  as  the  standard  rates  of  dividend,  that  is  to  g^^^^J^ 
say,  on  the  original  capital  the  rate  of  £10  in  respect  of  every  ^6100  ^ate^  of 

of  such  capital  («),  and,^on  the  additional  capital,  the  rate  of  £7  in  dividend, 
respect  of  every  £100  actually  paid  up  of  such  capital  as  shall  be 
issued  as  ordinary  capital,  and  the  rate  of  ^65  (b)  in  respect  of  every 
iOlOO  actually  paid  up  of  such  capital  as  shall  be  issued  as 
preference  capital  (c).  If  in  any  half-year  the  funds  of  the  company 
applicable  to  dividend  are  insufficient  to  pay  the  prescribed  maxi- 
mum rate  on  each  class  of  ordinary  stock  or  shares  in  the  capital 
of  the  company,  a  proportionate  reduction  is  to  be  made  in  the 
dividend  of  each  class  (cT), 

745.  The  directors  of  the  company  may,  if  they  think  fit,  in  Power  to 
any  year  appropriate  out  of  the  revenue  of  the  company,  as  part  of  create  a 
the  expenditure  on  revenue  account,  any  sum  not  exceeding  1  per  p^geg  f^^^^^' 
cent,  of  the  paid-up  capital  of  the  company,  including  premiums  (e) , 

to  a  fund  to  be  called  the  "  special  purposes  fund."  This  fund  is 
to  be  applicable  only  to  meet  such  charges  as  a  chartered  accountant 
or  incorporated  accountant,  being  the  auditor  of  the  company  or 
appointed  for  the  purpose  by  the  Board  of  Trade,  shall  approve  as 
being  either  expenses  incurred  by  reason  of  accidents,  strikes,  or 
circumstances  which  due  care  and  management  could  not  have 
prevented,  or  expenses  incurred  in  the  replacement  or  removal  of 
plant  or  works  other  than  expenses  requisite  for  maintenance  and 
renewal  of  plant  and  works.  The  maximum  amount  standing  to 
the  credit  of  the  special  purposes  fund  may  not  at  any  time  exceed 
an  amount  equal  to  one-tenth  part  of  the  paid-up  capital  of  the 
company,  including  premiums.    The  money  forming  the  fund,  or 


actual  condition  of  the  concern  at  the  date  of  the  examination,  but  such  accounts 
cannot  be  reopened  {B.  v.  Hanley  Recorder  (1887),  19  Q.  B.  D.  481,  488,  489). 

it)  These  provisions  in  their  most  recent  form  will  be  found  in  the  Model  Gas 
Bill,  1910;  see  clauses  10 — 15,  20.  The  evolution  of  the  new  clauses  began 
in  1875,  and  a  standing  order  of  the  House  of  Commons  in  relation  to  them  has 
existed  since  1877  ;  see  Standing  Order  188,  and  p.  312,  ante.  When  these 
provisions  are  introduced,  the  Grasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
ss.  30 — 34,  is  omitted,  but  ss.  35 — 37  are  included,  s.  35  being  modified;  see 
note  [p],  p.  368,  ante.  In  some  special  Acts  ss.  30 — 37  {ibid.)  are  all  excluded, 
as  in  the  Ashton  Gas  Act,  1877  (40  &  41  Yict.  c.  clxxxvi.),  upon  the  construc- 
tion of  which  Mason  v.  Ashton  Gas  Co.  (1886),  54  L.  T.  708,  C.  A.,  was  decided. 

(a)  Compare  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  30,  p.  366, 
ante.  In  some  cases  the  original  capital  has  been  allowed  to  be  converted  into 
a  share  capital  of  double  the  amount,  on  which  the  rate  of  dividend  is  fixed  at 
5  per  cent. 

h)  This  amount  varies  according  to  the  particular  case, 
c)  Model  Gas  Bill,  1910,  clause  10. 

(d)  Ihid.,  clause  11. 

(e)  It  is  a  common  provision  in  special  Acts  to  provide  that  any  sums  of  money 
which  may  arise  by  way  of  premium  from  the  issue  of  shares  or  stock  are  not  to 
be  considered  as  part  of  the  capital  entitled  to  dividend  {ihid.,  clause  9).  As  to 
how  new  capital  is  to  be  issued,  see  p.  370,  post. 
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any  portion  thereof,  may  be  invested  in  securities  in  which  trustees 
are  authorised  by  law  to  invest,  or  may  be  applied  to  the  general 
purposes  of  the  company  to  which  capital  is  properly  applicable,  or 
may  be  used  partly  in  the  one  way  or  partly  in  the  other,  and 
resort  may  be  had  to  the  fund  from  time  to  time,  notwithstanding 
that  the  sum  standing  to  the  credit  of  the  fund  is  for  the  time 
being  less  than  the  maximum  allowed  (/). 

746.  If  the  clear  profits  of  the  undertaking  in  any  year  amount 
to  a  larger  sum  than  is  sufficient  to  pay  the  authorised  rates 
of  dividend,  the  excess  must  be  carried  to  the  credit  of  the 
divisible  profits  of  the  undertaking  for  the  next  following  year,  but 
the  sum  so  carried  forward  must  not  exceed  in  any  case  the  amount 
required  to  pay  one  year's  dividend  at  the  authorised  rates  (g). 

747.  The  company  may  also  form  a  reserve  fund,  which  is  to 
be  applicable  to  the  payment  of  dividend  in  any  year  in  which  the 
clear  profits  of  the  company  are  insufiicient  to  enable  the  company 
in  such  year  to  pay  the  dividend  at  the  authorised  rate  on  the 
ordinary  capital.  This  reserve  fund  may  be  formed  in  the  following 
way.  Where  in  any  year  the  dividend  of  the  company  on  the 
ordinary  capital  exceeds  the  standard  rate  by  reason  of  the  price 
charged  by  the  company  for  gas  being  below  the  standard  price  (/i), 
then  out  of  the  amount  of  the  divisible  profits  of  the  company 
applicable  to  the  payment  of  such  excess  of  dividend  the  company 
may  in  such  year  set  apart  such  sum  as  they  shall  think  fit,  and 
all  sums  (if  any)  so  set  apart,  and  any  reserve  or  other  fund  of  the 
company  existing  at  the  passing  of  the  special  Act,  may  be  invested 
in  Government  or  other  securities,  and  the  dividends  and  interest 
arising  from  such  securities  may  also  be  invested  in  the  same  or 
like  securities,  in  order  that  the  same  may  accumulate  at  compound 
interest  (i). 

748.  Shares  and  stock  to  be  issued  under  the  powers  of  the 
special  Act  must  be  offered  for  sale  by  public  auction  or  tender. 
This  may  be  done  at  such  times  and  subject  to  such  conditions 
of  sale  as  the  company  may  from  time  to  time  determine,  but 
subject  also  to  certain  conditions  prescribed  in  the  special 
Act,  and  intended  to  secure  that  a  fair  price  should  be  obtained, 
as,  for  example,  by  requiring  a  reserve  price  to  be  fixed  (k), 

(/)  Model  Gas  Bill,  1910,  clause  12.  If  the  company  has  had  an  insurance 
fund  a  clause  is  inserted  transferring  the  money  or  securities  standing  to  its 
credit  to  the  credit  of  the  special  purposes  fund. 

{g)  Ibid.,  clause  13. 

(A)  As  to  standard  price  and  sliding  scale,  see  p.  371,  post. 

{i)  Model  Gas  Bill,  1910,  clause  14.  There  is  no  limit  to  the  amount  of  this 
reserve  fund  as  in  the  case  of  that  under  the  Gasworks  Clauses  Act,  1847  (10  & 
11  Vict.  c.  15),  s.  33 ;  see  p.  366,  ante.  As  to  remedies  for  breach  of  these 
provisions,  see  Mason  v.  Ashton  Gas  Co.  (1886),  54  L.  T.  708,  0.  A. 

(A-)  The  conditions  in  the  Model  Gas  Bill,  1910,  clause  15,  are  as  follows  : — 

(a)  Notice  of  the  intended  sale  shall  be  given  in  writing  to  the  town  clerk  of 

 and  to  the  secretary  of  the  London  Stock  Exchange  at  least  twenty-eight 

days  before  the  day  of  auction  or  the  last  day  for  the  reception  of  tenders,  as  the 
case  may  be,  and  shall  also  be  duly  advertised  once  in  each  of  two  consecutive 
weeks  in  one  or  more  local  newspapers  circulating  within  the  said  [borough]  ; 

(b)  a  reserve  price  shall  be  fixed,  and  notice  thereof  shall  be  sent  by  the  com- 
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Shares  and  stock  so  offered  for  sale  and  not  sold  may  be  offered 
at*  the  reserve  price  to  the  holders  of  ordmary  and  preference 
shares  or  stock  of  the  company  in  accordance  with  conditions 
laid  down  by  statute  (I),  and  to  the  employees  of  the  company, 
and  to  the  consumers  of  gas  supplied  by  the  company  in  such 
proportions  as  the  company  may  think  fit,  or  to  one  or  more 
of  these  classes  of  persons  only.  In  the  case  of  an  offer  to 
holders  of  shares  or  stock,  if  the  aggregate  amount  of  shares  or 
stock  applied  for  exceeds  the  aggregate  amount  so  offered,  the  same 
must  be  allotted  to  and  distributed  amongst  the  applicants  as 
nearly  as  may  be  in  proportion  to  the  amounts  applied  for  by  them 
respectively.  Any  shares  or  stock  still  remaining  after  these  two 
offers  of  sale  must  be  again  offered  for  sale  by  public  auction  or 
tender  in  the  same  manner  as  in  the  case  of  the  first  offer  for  sale, 
and  any  such  shares  or  stock  remaining  unsold  may  be  otherwise 
disposed  of  at  such  price  and  in  such  manner  as  the  directors 
may  determine  for  the  purpose  of  realising  the  best  price  obtain- 
able. As  soon  as  possible  after  the  conclusion  of  the  sale  or  sales 
the  company  must  send  a  report  thereof  to  the  Board  of  Trade, 
stating  the  total  amount  of  the  respective  shares  or  stock  sold, 
the  total  amount  obtained  as  premium,  if  any,  and  the  highest  and 
lowest  prices  obtained  for  the  shares  and  stock  (m). 

749.  The  provision  of  a  sliding  scale  to  regulate  the  price  of  Sliding  scale 
the  gas  forms  an  important,  but  not  a  necessary,  part  of  the  modern  div^den/^^ 
legislation  for  limiting  profits  {n).  Under  this  provision  a  standard 
price  per  1,000  cubic  feet  to  be  charged  by  the  company  is  fixed, 
and  the  company  is  authorised  to  increase  or  reduce  the  price 
charged  by  it  for  gas  above  or  below  the  standard  price  subject 
to  a  reduction  or  increase  in  the  dividend  payable  by  the  company 
on  the  ordinary  share  capital  or  stock.    The  reduction  or  increase 


pany  in  a  sealed  letter  to  be  received  by  the  Board  of  Trade  not  less  than 
twenty-four  hours  before,  but  not  to  be  opened  till  after  the  day  of  auction  or 
last  day  for  the  receipt  of  tenders,  as  the  case  may  be ;  (c)  no  lot  offered  for 
sale  shall  comprise  shares  or  stock  of  greater  nominal  value  than  £100 ;  (d)  in 
the  case  of  a  sale  by  tender,  no  preference  shall  be  given  to  one  of  two  or  more 
persons  tendering  the  same  sum  ;  in  the  case  of  a  sale  by  auction  a  bid  shall  not 
be  recognised  unless  it  is  in  advance  of  the  last  preceding  bid ;  (e)  it  shall  be  one 
of  the  conditions  of  sale  that  the  total  sum  payable  by  the  purchaser  shall  be 
paid  to  the  company  within  three  months  after  the  date  of  the  auction,  or  the 
acceptance  of  the  tender,  as  the  case  may  be.  For  forms  of  particulars  and  con- 
ditions of  sale,  see  Encyclopaedia  of  Fornas  and  Precedents,  Yol.  lY.,  pp.  829,  835. 

(1)  Companies  Clauses  Act,  1863  (26  &  27  Yict.  c.  118),  ss.  18—20  ;  see  title 
Companies,  Yol.  Y.,  pp.  681—684. 

(m)  Model  Gas  Bill,  1910,  clause  15  (3),  (4),  (5).  This  clause  is  commonly 
referred  teas  the  auction  clause.  By  the  South  Metropolitan  Gas  Act,  1901 
(1  Edw_.  7,  c.  clxxxix.),  s.  6,  unissued  stock  may,  subject  to  certain  conditions  and 
limitations,  be  offered  to  the  gas  consumers  and  persons  in  the  employ  of  the 
company  at  the  average  market  price  before  being  offered  for  sale  by  public 
auction  or  tender. 

(n)  In  provisional  orders  made  by  the  Board  of  Trade  under  the  Gas  and  ' 
Water  Works  Facilities  Act,  1870  (33  &  34  Yict.  c.  70)  (see  pp.  312  et  seq.,  ante),  the 
price  is  often  limited  by  the  fixing  of  a  maximum  price,  but  it  is  provided  that 
the  Board  of  Trade  may,  after  a  certain  number  of  years,  alter  the  maximum 
price  either  by  fixing  another  maximum  or  by  providing  for  a  sliding  scale  of 
prices. 
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is  determined  in  this  way :  in  respect  of  any  year  during  any  part 
of  which  the  price  charged  by  the  company  shall  have  been  one 
penny  or  part  of  a  penny  above  the  standard  price,  the  dividend 
payable  by  the  company  is  required,  in  respect  of  each  penny  or 
part  of  a  penny  by  which  the  standard  price  shall  have  been 
increased,  to  be  reduced  below  the  standard  rate  of  dividend  by  a 
certain  amount  on  every  £100  of  ordinary  paid-up  capital,  and  so 
in  proportion  for  any  fraction  of  £100,  and  in  respect  of  any  year 
during  the  whole  of  which  the  price  charged  by  the  company 
shall  have  been  one  penny  or  more  below  the  standard  price,  the 
dividend  payable  by  the  company  may,  in  respect  of  each  penny  by 
which  the  standard  price  shall  have  been  reduced,  be  increased 
above  the  standard  rate  by  a  certain  amount  on  every  £100  of 
paid-up  capital,  and  so  in  proportion  for  any  fraction  of  £100  (o). 
This  provision  confers  no  right  on  the  gas  consumer  to  have  the 
price  of  the  gas  reduced  unless  a  larger  dividend  than  the  standard 
one  is  paid  {p). 

Sect.  4. — Accounts, 

750.  Under  the  Gasworks  Clauses  Act,  1847  (g),  the  undertakers 
are  required  in  each  year  after  they  have  begun  to  supply  gas 
under  the  provisions  of  the  special  and  incorporated  Acts  to  cause 
an  account  in  abstract  to  be  prepared  of  the  total  receipts  and 
expenditure  of  all  rents  or  funds  levied  under  the  powers  of  such 
Acts  for  the  year  preceding  under  the  several  distinct  heads  of 
receipt  and  expenditure,  with  the  statement  of  the  balance  of  the 
account  duly  audited  and  certified  by  the  chairman  of  the  under- 
takers, and  also  by  the  auditors  thereof,  if  any.  A  copy  of  this 
annual  account  must  be  transmitted  free  of  charge  to  the  clerk  of 
the  peace  for  the  county  in  which  the  gasworks  are  situated,  on  or 
before  the  31st  January  in  each  year,  under  a  penalty  of  £20 
for  each  default.  The  copy  of  the  account  so  sent  to  the  clerk  of 
the  peace  must  be  kept  by  him,  and  be  open  to  inspection  by  all 
persons  at  all  reasonable  hours  on  payment  of  Is.  for  each 
inspection. 

751.  Under  the  .Gasworks  Clauses  Act,  1871  (r),  the  undertakers 
are  required  to  fill  up  and  forward  to  the  local  authority  of  every 
district  within  the  limits  of  the  special  Act,  on  or  before  the 


(o)  Model  Gras  Bill,  1910,  s.  20.  The  rate  of  reduction  or  increase  commonly 
fixed  is  OS.  per  cent,  with  a  10  per  cent,  rate  of  dividend,  and  3s.  Qd.  per  cent, 
with  a  7  per  cent,  standard  rate  of  dividend.  In  some  special  Acts  a  provision 
has  been  inserted  allowing  the  price  per  1,000  feet  to  be  raised  or  lowered 
between  certain  limits  without  the  dividend  being  affected,  and  outside  these 
limits  or  neutral  zone,  as  it  has  been  called,  the  sliding  scale  operates. 

{p)  &ee  Mason  v.  Ashton  Gas  Co.  (1886),  54  L.  T.  708,  0.  A.  If  the  price  is  not 
lowered  consumers  might  apply  for  an  injunction  to  restrain  the  company  from 
paying  a  dividend  above  the  standard  {ihid.,  at  p.  712),  or  they  might  apply  for  a 
reduction  in  the  price  under  the  Gasworks  Clauses  Act,  1847  (10  &  11  Yict. 
c.  15),  s.  35,  when  that  section  is  incorporated ;  see  p.  367,  ante. 

{q)  10  &  11  Yict.  c.  15,  s.  38.  This  clause  and  the  one  referred  to  in  the  next 
note  are  not  inserted  in  Acts  or  provisional  orders  authorising  local  authorities 
to  carry  on  gas  undertakings. 

(r)  34  &  35  Yict.  c.  41,  s.  35. 
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25th  March  in  each  year,  an  annual  statement  of  accounts  made  up  to  Sect.  4. 
the  31st  December  then  next  preceding.  This  statement  is  to  be  in  Accounts, 
a  certain  form  and  to  contain  certain  particulars  (s).  The  under- 
takers  are  required  to  keep  copies  of  such  annual  statement  at  their 
office,  and  to  sell  the  same  to  any  applicant  at  a  price  not  exceeding 
Is.  If  the  undertakers  make  default  in  complying  with  these 
provisions  they  become  liable  to  a  penalty  not  exceeding  40s. 
for  each  day  during  which  such  default  continues  (t) . 

752.  When  local  authorities  are  authorised  to  carry  on  gas  Accounts  of 
undertakings  by  special  Act  or  provisional  order,  it  is  commonly  l^cai  autho- 
required  that  the  council  shall  keep  the  accounts  of  their  gas 
undertaking  separate  from  all  other  accounts,  and  that  these 
accounts  shall  be  made  up  and  balanced  annually,  and  be  audited 
in  the  same  manner  and  with  the  like  consequences  as  their  other 
accounts  (u).   


Part  V! I— Legal  Procedure. 

753.  For  the  purpose  of  the  recovery  of  damages  not  specially  penalties 
provided  for,  and  of  penalties  (iv)  under  the  Gasworks  Clauses  Act,  under  Gas- 
1847  (a)  or  1871  (h),  and  for  the  purpose  of  the  determination  of  Clauses 
any  other  matter  referred  to  justices,  there  are  incorporated  in  the 
Gasworks  Clauses  Act,  1847  (c),  those  -clauses  of  the  Eailways 
Clauses  Act,  1845  (d),  of  which  the  introductory  words  are,  "  with 
respect  to  the  recovery  of  damages  not  specially  provided  for,  and 
of  penalties  and  to  the  determination  of  any  other  matter  referred 
to  justices"  (e).    The  general  effect  of  these  clauses  is  that  those 


(s)  The  form  and  particulars  are  contained  in  Sched.  B  to  the  Act,  and  the 
statement  must  be  as  near  as  may  be  in  that  form  and  contain  those  particulars. 
The  Board  of  Trade  may,  however,  with  the  consent  of  the  undertakers,  alter 
the  said  forms  for  the  purpose  of  adapting  them  to  the  circumstances  of  the 
undertaking  or  of  better  carrying  into  effect  th^  objects  of  the  section  (Gasworks 
Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  35).  As  to  the  application  of  the  Act, 
see  Dudley  Gas  Co.  v.  Warmington  (1881),  50  L.  J.  (m.  c.)  69.  In  the  case  of  an 
Act  passed  in  1865,  which  prescribed  a  form  of  accounts,  it  was  held  that  the  above 
section  did  not  appl}^  (Leamington  Priors  Gas  Co.  v.  Davis  (1S86),  18  Q.  B.  D.  107). 

[t]  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  38. 

(nj  It  is  usual  to  make  up  these  accounts  in  a  form  similar  to  that  prescribed 
ihid.,  s.  35.  As  to  accounts  of  municipal  undertakings,  see  Model  Bills  and 
Clauses,  1910,  Miscellaneous,  No.  20  ;  as  to  returns  to  Local  Government  Board 
in  respect  of  repayment  of  moneys  borrowed,  see  ihid.,  No.  19 ;  and  see, 
generally,  title  Local  Goveunment. 

{w)  For  various  provisions  as  to  penalties,  see  pp.  320,  329,  334,  337,  340,  342, 
353 — 356,  368,  372,  ante.  For  other  offences,  see  pp.  347—350,  ante,  as  to  meters  ; 
pp.  357,  358,  ante,  as  to  breach  of  contract  for  supply  ;  pp.  360—364,  artte,  as  to 
nuisances ;  and  pp.  379  et  seq.  as  to  defects  and  nuisances  in  the  metropolis. 

(a)  10  &  11  Yict.  c.  15. 

(b)  34  &  35  Yict.  c.  41.  S.  44  {ihid.)  provides  that  all  offenceg  and  penalties 
under  this  Act,  and  all  money  forfeited,  and  all  money  and  costs  by  this  Act 
directed  to  be  recovered  as  penalties,  may  be  prosecuted  and  recovered  in 
manner  directed  by  the  Gasworks  Clauses  Act,  1847,  with  respect  to  the 
recovery  of  penalties. 

(c)  10  &  11  Yict.  c.  15,  s.  40. 

(d)  8  &  9  Yict.  c.  20. 

(e)  Ihid.,  ss.  140 — 160,  as  amended  by  the  Summarv  Jurisdiction  Acts,  1848 
(11  &  12  Yict.  c.  43) ;  1879  (42  &  43  Yict.  c.  49) ;  and  1884  (47  &  48  Yict.  c.  43). 
See  also  title  Eatlways  and  Canals. 
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penalties,  damages,  and  other  matters  are  to  be  recovered  and  deter- 
mined by  two  justices,  or  by  a  magistrate  authorised  to  act  alone  (/), 
and  sums  not  paid  within  seven  days  after  demand  may  be 
recovered  by  distress.  An  appeal  from  the  magistrates'  decision 
lies  to  quarter  sessions.  Damage  done  to  the  works  of  the  company 
may  be  recovered  in  the  same  way  in  addition  to  the  penalty. 
Power  is  also  given  to  officers  of  the  company  to  seize  and  detain 
offenders  whose  names  and  residences  are  unknown  to  them. 

754.  Every  person  who,  upon  any  examination  upon  oath  under 
the  provisions  of  the  special  or  incorporated  Acts,  wilfully  and 
corruptly  gives  false  evidence  is  liable  to  the  penalties  of  wilful  and 
corrupt  perjury  (g). 

755.  Penalties  imposed  on  the  undertakers  for  one  and  the  same 
offence  by  several  Acts  of  Parliament  are  not  to  be  cumulative,  and 
for  that  purpose  the  special  Act  and  the  Acts  incorporated  therewith 
are  to  be  deemed  separate  Acts  (h). 

Application  of  756.  Every  penalty  or  forfeiture  imposed  by  the  special  orincor- 
penaities  in  porated  Acts,  or  by  any  bye-law  in  pursuance  thereof,  in  respect  of 
any  offence  which  takes  place  within  the  metropolitan  police 
district,  is  to  be  recovered,  enforced,  accounted  for,  and,  except 
where  the  application  is  otherwise  specially  provided  for,  is  to  be 
paid  to  the  receiver  of  the  metropolitan  police  district  and  applied 
in  the  same  manner  as  penalties  or  forfeitures,  other  than  fines 
upon  drunken  persons,  or  upon  constables  for  misconduct,  or  for 
assaults  upon  police  constables,  j.re  directed  to  be  recovered, 
enforced,  accounted  for,  paid,  and  applied  by  the  Metropolitan 
Police  Courts  Act,  1839  (i).  Every  order  or  conviction  of  any  police 
magistrate  in  respect  of  any  such  penalty  or  forfeiture  is  subject 
to  the  like  appeal  and  upon  the  same  terms  as  are  provided  in  respect 
of  any  order  or  conviction  of  any  police  magistrate  in  that  Act, 
and  every  magistrate  by  whom  any  order  or  conviction  is  made 
has  the  same  power  of  binding  over  the  witnesses  who  shall  have 
been  examined,  and  the  witnesses  are  entitled  to  the  same 
allowance  of  expenses  as  they  would  have  been  entitled  to  in 
case  the  order,  conviction,  and  appeal  had  been  made  pursuant  to 
that  Act  (k). 
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757.  Any  summons  or  warrant  issued  for  any  of  the  purposes  of 
the  Gasworks  Clauses  Act,  1871  (I),  may  contain  in  the  body  thereof, 
or  in  a  schedule  thereto,  several  names  and  several  sums.  Any 

(/)  As  to  a  magistrate  acting  alone,  see  Gasworks  Clauses  Act,  1847  (10  &  11 
Yict.  c.  15),  s.  42;  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
s.  33;  and  see  .title  Magistrates. 

[g)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  44;  and  see  title 
Criminal  Law  and  Procedure,  YoL  IX.,  pp.  491  et  seq. 

(/i)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  36  ;  and  see  also 
Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  33,  As  to  penalties  in  connec- 
tion with  meters,  see  Sale  of  Gas  Act,  1859  (22  &  23  Yict.  c.  66),  and 
pp.  347 — 350,  ante. 

(i)  2  &  3  Yict.  c.  71 ;  see  s.  47  {ihid.). 

{k)  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  s.  43. 
il)  34  &  35  Yict.  c.  41,  s.  42. 
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justice  who  issues  a  warrant  of  distress  in  pursuance  of  the  p^^t  vu. 

provisions  of  that  Act  may  order  that  the  costs  of  the  proceedings  Legal  Pro- 

for  the  recovery  of  the  money  to  be  levied  shall  be  paid  by  the  cedure. 
person  liable  to  pay  such  money,  and  such  costs  shall  be  ascertained 
by  the  justice  and  included  in  the  warrant  of  distress  for  the 
recovery  of  such  money  (m). 

758.  No  justice  or  judge  of  any  county  court  or  quarter  sessions  Justices  not 
shall  be  disqualified  from  acting  in  the  execution  of  the  Gasworks  disqualified. 
Clauses  Act,  1871  (n),  by  reason  of  his  being  liable  to  the  payment 

of  any  gas  rent  or  other  charge  under  that  Act. 

759.  Every  notice  which  the  undertakers  are  by  the  Gasworks  Service  of 
Clauses  Act,  1871  (o),  required  to  serve  upon  any  person  must  be  ^o^^ces. 
served  by  being  delivered  to  the  person  for  whom  it  is  intended,  or 

by  being  left  at  his  usual  or  last  known  place  of  abode,  or  sent  by 
post  addressed  to  such  person,  or  if  such  person  or  his  address  be 
not  known  to  the  undertakers,  and  cannot  after  due  inquiry  be 
found  or  ascertained,  then  by  being  affixed  for  three  days  to  some 
conspicuous  part  of  the  premises  to  which  such  notice  relates. 
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Sect.  1. — In  General. 

760.  Gas  is  supplied  throughout  the  metropolis,  with  the  Metropolitan 
exception  of  certain  parts  (p),  by  three  companies,  namely,  the  gas  supply. 


{m)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  43. 

{n)  1  hid.,  s.  46.  The  expression  this  Act  "  is  used  in  the  Gasworks  Clauses 
Act,  1871  (34  &  35  Vict.  c.  41),  ss.  42—46.  In  s.  44  {ibid.)  it  is  used  in  contra- 
distinction to  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  but  by  the 
Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  1,  these  two  Acts  are  to  be 
construed  as  one. 

(o)^34&35Vict.  0.41,  s.  45. 

[p]  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  s.  5  and  schedule.  Certain 
companies,  nine  in  number,  and  now  reduced  by  amalgamation  with  the 
principal  London  companies,  were  excepted  from  the  operation  of  this  Act,  and 
the  expression  the  metropolis  "  is  defined  as  having  the  same  meaning  as 
in  the  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120)  (see  title 
Metropolis),  but  the  districts  severally  specified  and  described  in  the  Acts  and 
instruments  of  incorporation  mentioned  in  the  schedule,  or  within  which  the 
said  companies,  or  any  of  them,  were  in  1860  supplying  gas  (notwithstanding 
the  said  districts,  or  any  portions  thereof,  might  be  within  the  limits  of  the 
metropolis  as  above  defined),  were  not  to  be  deemed  included  in  the  expression 
"the  metropolis,"  or  any  extension  thereof  which  might  thereafter  be  made 
under  the  provisions  of  the  Metropolis  Management  Act,  1855  (18  &  19  Vict, 
c.  120) ;  but  if  the  said  companies,  or  any  of  them,  should  supply  gas  in  parts  of 
the  metropolis  other  than  those  within  their  respective  districts  as  defined  in 
the  said  schedule,  then  the  provisions  of  the  Metropolis  Gas  Act,  1860  (23  &  24 
Vict.  c.  125),  are  to  apply  to  such  companies,  respectively,  so  far  only  as  regards 
such  extended  limits  as  may  be  within  the  metropolis.  These  companies  are 
the  Crystal  Palace  District  Gas  Company,  the  Wandsworth  and  Putney 
Gas  Light  and  Coke  Company,  the  Brentford  Gas  Company,  the  West  Ham  Gas 
Company  (each  of  whose  districts  is  that  defined  by  their  special  Act),  the 
Eltham  Gas  Light  and  Coke  Company,  Limited  (whose  district  is  the  parish  of 
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Gas. 


Sect.  1.  Commercial  Ga»  Company,  the  Gas  Light  and  Coke  Company,  and 
In  General,  the  South  Metropolitan  Gas  Company  (q).  These  companies  are 
governed  partly  by  statutes  applicable  to  the  metropolis  as  a  whole, 
with  the  exception  of  certain  parts,  and  partly  by  their  own  special 
Districts  of  Acts  (r).  To  each  company  a  certain  district  is  limited,  and, 
companies.  subject  to  certain  rights  existing  on  the  28th  August,  1860  (s),  no 
other  company  or  person  than  the  company  to  whom  limits  are  for 
the  time  being  assigned  may  supply  gas  for  sale  within  the  said  limits, 
unless  authorised  by  Parliament  so  to  do  (t),  nor  may  such  other 
company  or  person  supply  gas  to  be  consumed  within  these  limits, 
although  the  meter  through  which  the  gas  is  supplied  is  within 
its  or  his  own  district  and  on  the  property  of  the  consumer  (u).  The 
limits  as  fixed  on  the  28th  August,  1860,  were  shown  upon  four 
duplicate  maps  deposited  with  the  clerks  of  the  peace  for  the 
counties  of  Middlesex,  London,  Surrey,  and  Kent,  and  provision 
was  made  for  the  alteration  in  certain  events  of  these  limits  at  the 
expiration  of  every  three  years  from  that  date  (a).     The  South 


Eltham),  and  the  Mitchain,  Merton  and  Tooting-  Gas  Company  (whose  district 
is  the  parishes  and  villages  of  and  adjacent  to  Mitcham,  Merton  and  Tooting). 

{q)  There  were  in  1860  thu-teen  metropohtan  gas  companies,  but  these  have 
been  reduced  to  three  by  amalgamation ;  see  preamble  to  Metropolitan  Gas  Act, 
1860  (23  &  24  Yict.  c.  125). 

(r)  The  Acts  generally  applicable  are  the  Metropolis  Gas  Act,  ]  860  (23  &  24 
Vict.  c.  125)  ;  Metropolis  Gas  Act,  1861  (24  &  25  Vict.  c.  79) ;  part  of  the  City  of 
London  Gas  Act,  1868  (31  &  32  Vict.  c.  cxxv.)  ;  Gaslight  and  Coke  and  other 
Gas  Companies  Acts  Amendment  Act,  1880  (43  &  44  Vict.  c.  clxxxi.); 
Metropolis  Gas  (Prepayment  Meter)  Act,  1900  (63  &  64  Vict.  c.  cclxxii.);  and 
the  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.).  It  is  intended  in  this  title  to  deal 
only  with  these  general  Acts,  and  not  with  the  special  Acts,  save  in  so  far  as 
they  have  repealed  or  amended  the  general  Acts,  or  are  necessary  for  their 
explanation. 

(s)  The  date  of  the  passing  of  the  Metropolis  Gas  Act,  1860  (23  &  24  Vict, 
c.  125).  S.  54  {ihid.)  provides  that  nothing  therein  should  avoid,  prejudice, 
or  impair  the  powers  then  exercised  by  or  vested  in  the  Metropolitan  Board 
of  Works  (now  exercised  by  or  vested  in  the  London  County  Council),  or  in 
the  Commissioners  of  Sewers  of  the  City  of  London,  and  the  liberties  thereof 
(now  exercised  by  or  vested  in  the  Common  Council  of  the  City),  or  any  powers 
then  vested  in  any  local  authority  within  the  metropolis  or  any  powers  then 
exercised  or  possessed  in  respect  of  the  manufacture  and  supply  of  gas  within 
the  metropolis,  by  any  railway  company,  or  by  any  other  person  making  or 
sui'plying  gas  for  his  or  their  own  use,  and  not  making  or  supplying  gas  to  the 
pulblic  as  a  trade  or  business.  A  railway  company  which  received  gas  outside 
one  of  the  districts,  and  conveyed  it  into  that  district  to  light  a  station  and  other 
places  in  which  the  company  had  an  interest,  were  held  to  come  within  that 
exemption  {Imperial  Gas  Light  and  Coke  Go.  v.  West  London  Junction  Gas  Co. 
(1867),  15  L.  T.  66  ;  affirmed  sub  nom.  Imperial  Gas  Light  and  Coke  Go.  v.  West 
London  Junction  Gas  Go.  and  Great  Western  Rail.  Go.  (1867),  56  L.  J.  (ch.) 
862,  n.,  and  discussed  at  length  in  Gas  Light  and  Goke  Go.  v.  South  Metropolitan 
Gas  Go.  (1889),  62  L.  J.  (cH.)  123,  H.  L.). 

(#)  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  s.  6. 

[u)  Gas  Light  and  Goke  Go.  v.  South  Metropolitan  Gas  Go.,  supra;  followed  in 
A.-G.  V.  West  Gloucestershire  Water  Go.,  [1909]  1  Ch.  636;  affirmed,  [1909]  2  Ch. 
338,  C.  A. 

(a)  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  s.  6.  By  that  section  the 
Home  Secretary,  for  whom  the  Board  of  Trade  has  been  substituted  by  the 
special  Acts  of  the  three  companies,  is  empowered,  upon  the  application  and 
with  the  consent  of  any  two  or  more  of  the  said  gas  companies  whose  districts 
adjoin  one  another,  to  make  any  alteration  in  the  boundaries  of  such  districts, 
or  upon  the  application  of  any  local  authority,  or  upon  the  requisition  of  not 
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Metropolitan  Gas  Company  has  power  to  amalgamate  its  under-      Sect.  i. 
taking  with  that  of  any  other  gas  company  supplying  gas  in  the  In  General, 
metropolis  on  the  south  side  of  the  Thames,  and  the  companies 
have  general  powers  of  amalgamation  (h). 

761.  The  Gasworks  Clauses  Act,  1847(c),  applies  to  the  three  Application 
companies  before  mentioned  (d),  except  in  so  far  as  the  provisions 

thereof  are  inconsistent  with  the  Metropolis  Gas  Act,  1860  (e), 
and  except  the  clauses  with  respect  to  the  amount  of  profit  to  be 
received  by  the  undertakers  from  the  gasworks  carried  on  for  their 
benefit  (/).  The  Gasworks  Clauses  Act,  1871  (g),  inasmuch  as  it  is 
to  be  construed  with  the  Gasworks  Clauses  Act,  1847,  as  one  Act,  is 
also  applicable  to  the  three  companies  (/i),  save  where  it  is  expressly 
excepted,  as  in  the  case  of  the  Commercial  Gas  Company  (i). 

762.  The  issue  of  new  capital  by  the  companies  is  regulated  by  Issue  of  new 
•  auction  clauses,  with   a  variation  in   the   case   of  the  South  ^^P^*^!* 

less  tliaii  twenty  gas  consumers  within  any  district  or  districts  proposed  to  be 
aSected,  and  upon  proof  to  his  satisfaction  being  given  that  any  of  the  said  gas 
companies  are  not  in  a  condition  adequately  to  supply  with  gas  their  respective 
districts,  or  have  substantially  failed  to  fulfil  the  obligations  imposed  by  this 
Act,  to  make  such  alterations  in  the  boundaries  of  such  districts  or  admit  any 
new  company  respectively  as  he  thinks  proper.  All  such  alterations  are  to  be 
certified  and  deposited  with  the  said  clerks  of  the  peace  and  to  be  binding  on  all 
parties.  Before  proceeding  to  consider  the  necessity  for  altering  any  of  the  said 
districts,  the  Board  of  Trade  must  cause  at  least  one  month's  notice  to  be  given 
of  such  application  to  all  parties  interested  or  affected,  and  such  notice  must 
state  the  day  and  hour  when,  and  the  place  where,  such  application  will  be 
considered.  Notices  to  be  given  to  any  gas  company  must  be  left  with  the 
secretary  or  some  other  principal  officer  of  the  company,  and  notices  to  be  given 
to  any  local  authority  must  be  left  with  the  clerk  or  some  other  principal  officer 
of  the  said  local  authority.  The  costs  of  and  incident  to  any  inquiry  and 
decision  of  the  Board  of  Trade  are  to  be  borne  and  paid  by  such  parties  as  the 
Board  shall  direct,  and  such  decision  may,  upon  an  ex  parte  application,  be  made 
a  rule  of  the  High  Court  (Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  s.  13). 

(6)  South  Metropolitan  Gaslight  and  Coke  Co.'s  Act,  1876  (39  &  40  Yict. 
c.  ccxxix.),  s.  64;  and  as  to  other  companies,  see  City  of  London  Gas  Act,  1868 
(31  &  32  Yict.  c.  cxxv.),  ss.  18 — 24,  which  regulate  the  procedure  for  such 
amalgamations;  and  Gaslight  and  Coke  Co.'s  Act,  1871  (34  &  35  Yict. 
c.  Ixxv.),  s.  56. 

(c)  10  &  11  Yict.  c.  15  ;  and  see  p.  317,  ante. 

(d)  See  p.  376,  ante. 

(e)  23  &  24  Yict.  c.  125,  s.  2. 

( /)  These  clauses  have  been  excepted  by  the  special  Acts  of  the  companies, 
including  the  provision  in  the  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  2, 
restricting  the  rate  of  dividend,  see  South  Metropolitan  Gaslight  and  Coke  Co.'s 
Act,  1869  (32  &  33  Yict.  c.  cxxx.),  s.  4  ;  Commercial  Gas  Act,  1875  (38  &  39  Yict. 
c.  cc),  s.  3 ;  and  Gaslight  and  Coke  Co.  Act,  1876  (39  &  40  Yict.  c.  ccxxv.),  s.  8. 

(g)  34  &  35  Yict.  c.  41 ;  and  see  p.  317,  ante. 

(h)  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  1 ;  and  Commercial 
Gas  Co.  V.  Scott  (1875),  L.  E.  10  Q.  B.  400;  South  Metropolitan  Gaslight  and  Coke 

.  Go.  V.  Noakes  (1889),  61  L.  T.  556,  and  cases  cited  note  {z),  p.  318,  ante.  In  the 
South  Metropolitan  Gas  Act,  1881  (44  &  45  Yict.  c.  clxxii.),  s.  2,  it  is  also  pro- 
vided that  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  shall  apply  to 
the  existing  undertaking  of  the  company  as  if  the  same  were  thereby  authorised, 
and  there  is  a  similar  provision  in  the  South  Metropolitan  Gas  Act,  1882  (45  & 
46  Yict.  c.  xxxviii.),  s.  2.  In  the  Gas  Light  and  Coke  Co.'s  (Capital  Consolida- 
tion) Act,  1898  (61  &  62  Yict.  c.  clxxii.),  s.  21,  and  Sched.  A,  Part  II.,  the  Gas- 
works Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  is  included  among  the  general 
Acts  applicable  to  that  company. 

{%)  Commercial  Gas  Act,  1875  (38  &  39  Yict.  c.  cc),  s.  3. 
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Sect.  1. 
In  General. 


Statutory 
application. 


Other 

restrictions. 


Metropolitan  Gas  Company,  allowing  the  company  before  auction 
to  offer  it  under  certain  conditions  to  consumers  of  gas  and  to  those 
employed  by  the  company  (k). 

Sect.  2. — Laying  of  Pi;pes, 

763.  The  laying  of  gas  pipes  and  mains  in  the  metropolis  is 
governed  not  only  by  the  provisions  of  the  Gasworks  Clauses  Act, 
1847,  with  respect  to  the  breaking  up  of  streets  for  the  purpose  of 
laying  pipes  (Z),  but  by  various  other  special  and  general  Acts 
containing  similar  as  well  as  additional  provisions  (m). 

There  are  general  provisions  regulating  the  laying  of  pipes  in 
metropolitan  boroughs  and  in  the  City  of  Westminster  {n)  which 
require  a  like  notice  of  intention  to  break  up  the  streets  to  be 
given  to  the  council  as  under  the  Gasworks  Clauses  Act, 
1847  (o),  and  similar  superintendence  and  reinstatement,  but  it 
is  further  required  that  the  notice  should  state  the  name  of 
the  street,  and  the  particular  part  thereof,  in  which  the  pave- 
ment, surface,  or  soil  is  intended  to  be  broken  up,  the  day  on 
which  the  work  is  proposed  to  be  commenced,  and  the  time  within 
which  it  will  be  completed.    In  cases  of  emergency  the  notice 


(A;)  Gaslight  and  Coke  Co.  Act,  1876  (39  &  40  Yict.  c.  ccxxv.),  ss.  13—16; 
South  Metropolitan  Gas  Act,  1896  (59  &  60  Yict.  c.  ccxxvi.),  ss.  5,  9—13  ; 
South  Metropolitan  Gas  Act,  1901  (lEdw.  7,  c.  clxxxix.),  ss.  6—8,  11,  12;  Com- 
mercial Gas  Act,  1902  (2  Edw.  7,  c.  cxxxiv.),  ss.  15 — 19;  and  see,  as  to 
form  of  auction  clause,  p.  370,  ante. 

(Z)  10  &  11  Vict.  c.  15,  ss.  6 — 12.  As  to  the  application  of  this  Act  to  the 
metropolitan  companies,  see  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125), 
s.  2.  • 

(m)  These  Acts  are :  (1)  the  Metropolitan  Paving  Act,  1817  (57  Geo.  3,  c.  xxix.) 
(commonly  known  as  Michael  Angelo  Taylor's  Act),  so  far  as  not  impliedly 
repealed  by  other  legislation.  Its  operation  is  expressly  saved  by  tlie  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  47,  but  as  to  its  implied  repeal,  see 
Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  247.  The  clauses 
which  may  still  have  operation  are  s.  13,  giving  the  local  authority  (now  the 
borough  or  city  councils)  power  to  examine  plans  of  gas  mains  and  pipes  ; 
s.  14,  requiring  officers  of  companies  having  pipes  below  the  street  to  send  their 
names  and  places  of  abode  to  the  said  councils ;  s.  15,  relating  to  repairs  of 
defective  pipes ;  s.  18,  relating  to  removal  of  rubbish  and  obstructions  in  con- 
nection with  laying  ^nd  repairing  pipes ;  s.  19,  repairing  breaches  of  the  pave- 
ment caused  by  the  falling  in  of  any  pipe  to  be  inclosed;  s.  22,  giving  local 
authorities  power  to  do  works  neglected  by  companies.  (2)  The  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  155),  as  amended  by  the  Metropolis 
Management  Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  and  the  London 
Government  Act,  1899  (62  &  63  Vict.  c.  14).  (3)  In  the  City  of  London,  the 
City  of  London  Sewers  Act,  1848  (11  &  12  Vict.  c.  clxiii.),  as  amended  by  the 
City  of  London  Sewers  Act,  1851  (14  &  15  Vict.  c.  xci.),  and  City  of  London 
Sewers  Act,  1897  (60  &  61  Vict.  c.  cxxxiii.).  (4)  Various  local  Acts,  e.g., 
Metropolitan  Subways  Act,  1868  (31  &  32  Vict.  c.  Ixxx.),  London  County 
Council  (Subways)  Act,  1893  (56  &  57  Vict.  c.  ccii.).  City  of  London  (Various 
Powers)  Act,  1900  (63  &  64  Vict.  c.  ccxxviii.).  These  Acts  authorise  the  local 
authorities  to  make  subways  in  streets,  and  to  remove  pipes  into  them,  or  to 
require  pipes  to  be  laid  in  them.  (5)  The  Metropolis  Gas  Act,  1860  (23  &  24 
Vict.  c.  125),  as  amended  by  the  Metropolis  Gas  Act,  1861  (24  &  25  Vict.  c.  79). 

[n)  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  _s^.  109—115. 
There  are  corresponding  provisions  applicable  to  the  City  in  the  City  of  London 
Sewers  Act,  1848  (11  &  12  Vict.  c.  clxiii.). 

(o)  10  &  11  Vict.  c.  15,  s.  8 ;  and  see  p.  327,  ante. 
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must  be  given  within  twelve  hours  after  the  work  of  breaking  up  is 
begun  (p).  No  gaslight  company  is  allowed  at  any  time  to  break 
up  or  open  any  such  pavement,  surface,  or  soil  for  the  purpose  of 
laying  down  any  new  mains  or  pipes  without  the  consent  of  the 
council  in  writing,  except  that  if  the  council  refuse  or  delay  their 
consent  to  any  company  to  lay  down  mains  or  pipes  in  accordance 
with  the  provisions  of  the  Metropolis  Gas  Act,  1860,  the  Board  of 
Trade  may  authorise  the  same  to  be  laid  down  without  such 
consent  (q),  but  a  company  or  person  may  break  up  or  open  any 
such  pavement,  surface,  or  soil  for  the  purpose  of  laying  down  and 
attaching  mains  and  pipes  already  existing  to  any  new  service 
pipes  without  such  consent  on  giving  the  council  three  days' 
notice  of  its  intention  to  do  so  (p).  The  council  have  power  to 
direct  the  manner  and  time  in  which  gas  companies  may  open  up 
the  street  (r).  No  pavement  is  to  be  considered  as  having  been 
reinstated  in  a  proper  and  substantial  manner  unless  it  has  been 
reinstated  with  the  same  or  similar  materials,  of  the  like  quality 
and  thickness,  and  cemented  and  bound  together  in  the  same  or  in 
an  equally  substantial  manner  as  those  of  which  it  was  composed 
in  such  manner  as  is  satisfactory  to  the  council  (s),  and  the 
company  must  also  reinstate  to  the  satisfaction  of  the  council's 
surveyor  parts  of  the  street  contiguous  to  the  parts  broken  up, 
which  may  have  been  affected  by  the  works  of  the  company  (t), 

764.  The   borough  council  have  also  power,  in  case  any  Notice  of 
pavement  of  any  street  in  their  borough  be  sunk,  broken,  injured,  ^^2^7  to 
or  damaged  by  reason  of  the  breaking,  bursting,  or  want  of  repair  fr(Hn^ef^e< 
of  any  pipe  belonging  to  a  gas  or  other  company,  if  they  deem  it  of  pipe, 
expedient  so  to  do,  to  cause  notice  to  be  given  to  the  company,  to 
whom  such  pipe  is   supposed  to  belong,  forthwith  well  and 
sufficiently  to  repair  and  make  good  such  pavement,  and  if  the 
company  fails  within  forty-eight  hours  to  take  up  the  pavement  and 
sufficiently  repair  and  amend  the  pipe,  and  cause  the  ground  to 
be  well  and  sufficiently  filled  in  and  rammed  down,  and  the 
pavement  to  be  relaid  and  repaired  to  the  satisfaction  of  the  council, 
the  company  will  be  liable  to  a  penalty  not  exceeding  ^20  (a).    If  if  pipe 
after  the  pavement  has  been  taken  up  and  the  ground  opened  by  another 
any  company  in  pursuance  of  such  a  notice,  it  is  discovered  that  company, 
the  defective  pipe  beneath  the  surface  does  not  belong  to  that; 
company,  but  to  some  other  company,  then  the  first-mentioned 
company  must   within  forty- eight  hours   after  such  discovery 
cause  a  copy  of  the  notice  to  be  given  in  like  manner  to  the 
company  to  whom  the  pipe  belongs,  and  require  it  to  obey  and 
comply  with  the  notice,  which  latter  company  must  reimburse 


(p)  Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120),  s.  109,  and  City 
of  London  Sewers  Act,  ]848  (11  &  12  Yict.  c.  clxiii.),  ss.  133  et  seci.    There  are 
.  penalties  provided  for  failure  to  comply  with  these  conditions. 
(2)  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  54. 
t)  Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120),  s.  110. 
5)  lUd.,  s.  111. 

{t)  Metropolis  Management  Amendment  Act,  1862  (25  &  26  Yict.  c.  102), 
B.  82. 

(a)  Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120),  s.  112. 


Sect.  2. 
Laying  of 
Pipes. 


380 


Gas. 


Sect.  2. 

Laying  of 
Pipes. 


Power  of 
council  to 
reinstate. 


To  contract 
with  com- 
panies for 
reinstat  - 
ment. 


Protection  of 
water  pipes. 


and  pay  on  demand  to  the  first-mentioned  company  the  reason- 
able costs  and  charges  incurred  in  and  about  taking  up  the 
pavement  and  opening  the  ground,  and  comply  with  the  notice 
in  all  respects  as  if  the  original  notice  had  been  given  to  it,  and 
it  is  liable  to  the  same  penalties  for  neglect.  If  the  company 
to  whom  such  notice  was  originally  given,  and  by  whom  such 
pavement  has  been  first  taken  up,  and  who  have  opened  the 
ground,  neglects  to  give  the  notice  to  the  company  to  which  the 
pipe  actually  belongs,  it  renders  itself  liable  to  a  penalty  not 
exceeding  ^20  (b). 

765.  The  council  of  the  borough  have  also  power,  whenever  the 
permanent  surface  or  soil  of  any  street  in  the  borough  is  broken  up 
or  opened,  if  they  think  it  expedient  so  to  do,  to  fill  in  the  ground 
and  do  all  necessary  work,  instead  of  permitting  the  person  or 
company  to  do  so,  and  the  expenses  of  filling  in  such  ground  and  of 
making  good  the  pavement  or  soil  so  broken  up  or  opened  are  to  be 
repaid  on  demand  to  the  council  by  such  person  or  company  (c). 
Borough  councils  may  also  contract  and  agree  for  any  term  of 
years,  or  otherwise,  with  the  several  companies  or  persons  authorised 
to  take  up  any  of  the  pavements  or  other  formed  surface  of  any  of 
the  streets  in  their  borough,  for  filling  in,  paving,  and  restoring 
such  parts  of  the  said  streets  as  may  be  from  time  to  time  required 
to  be  taken  up  for  the  purpose  of  laying,  altering,  or  repairing  any 
pipes  or  other  like  purpose  (d). 

760.  For  the  protection  of  the  water  supply  of  the  metropolis, 
it  is  provided  that  whenever  any  gas  company  or  its  servants, 
agents,  or  workmen,  dig  or  sink  any  trench  for  laying  any  new 
mains  or  pipes,  other  than  service  pipes,  for  the  conveyance  of  gas, 
or  other  apparatus,  near  to  which  any  pipe  belonging  to  the 
Metropolitan  Water  Board  for  conveying  water  or  any  branch  or 
service  pipe  for  the  supply  of  water  to  any  dwelling  house  or 
buildings,  is  laid,  such  gas  company,  its  servants,  agents,  or 
workmen,  must  give  four  hours'  previous  notice  thereof  in  writing 
to  the  manager,  chief  clerk,  secretary,  or  engineer  of  such  Water 
Board,  such  notice  to  be  delivered  at  the  principal  office  of  the 
Board  between  the  hours  of  10  a.m.  and  4  p.m.,  and  must,  under 
the  inspection  of  such  manager,  chief  clerk,  secretary,  or  engineer, 
protect  and  secure  every  such  water  pipe  from  any  injury,  and 
repair  any  damage  done  to  such  water  pipe.  In  default  of  repair- 
ing such  damage,  the  gas  company  is  liable  for  each  default  to 
forfeit  and  pay  to  the  secretary  of  the  Water  Board,  for  the  use  of 


(h)  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  113. 

(c)  lUd.,  s.  114.  The  cost  of  reinstatement  may  include  the  cost  of  laying 
additional  concrete  to  prevent  subsequent  subsidence,  when  such  is  necessary, 
in  order  that  the  street  should  be  as  good,  and  remain  as  good,  as  it  was  before 
the  excavation  {Commercial  Gas  Co.  v.  Poplar  Borough  Council  (1906),  70  J.  P. 
178).  If  the  council  acting  under  this  power  negligently  make  up  the  road, 
whereby  a  person  suffers  damage,  no  action  lies  against  the  gas  company,  not- 
withstanding the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  10  {Gressy 
V.  South  Metropolitan  Gas  Co.  (1906),  70  J.  P.  405). 

{d)  Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120),  s.  115. 
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the  Board,  a  sum  not  exceeding  £5,  and  also  the  costs  and  expenses     Sect.  2. 
incurred  by  the  Board  in  protecting  and  securing  any  such  water    Laying  of 
pipe,  or  in  repairing  or  making  good  any  injury  that  may  have  Pipes, 
been  done  thereto,  such  costs  and  expenses  to  be  ascertained 
by  any  justice,  and  recovered,  on  summary  conviction,  before  a 
magistrate  (e). 

767.  All  pipes  to  be  laid  by  a  gas  company  for  the  conveyance  Crossing 

of  gas  must  be  laid  at  the  greatest  practicable  distance  from  the  ^^^^^^  P^P^^- 

nearest  part  of  any  pipe  then  laid  down  by  or  by  the  order  of  any  water 

company,  or  by  the  Metropolitan  Water  Board,  for  the  conveyance  of 

water,  and  wherever  the  width  of  the  carriageway  or  footpath  will 

allow  thereof  must  be  laid  at  a  distance  of  four  feet  at  least  from 

the  nearest  part  of  any  such  water  pipe,  unless  in  eases  where 

it  is  unavoidably  necessary  to  lay  the  gas  pipe  across  or  nearer 

to  any  water  pipe,  in  which  case  the  said  gas  pipe  must,  wherever 

practicable,  be  laid  over  and  above  the  said  water  pipe  at  the  greatest 

practicable  distance  therefrom,  and  so  as  to  form  therewith  a  right 

angle,  or  as  near  thereto  as  the  situation  will  admit.    In  every 

such  case  the  gas  pipe  so  crossing  the  water  pipe  must  be  at  least 

nine  feet  in  length,  so  that  no  joint  of  any  gas  pipe  shall  be  nearer 

to  any  water  pipe  than  four  feet  at  the  least,  where  the  width  of 

the  road,  street,  passage,  court,  or  other  place  will  admit.  Every 

such  gas  pipe  so  crossing  a  water  pipe  must,  for  the  whole  length 

thereof,  be  sufficiently  bedded  in  with  good  sound  clay  or  other  fit 

materials  of  a  proper  consistence,  and  well  worked  and  rammed 

into  the  trench  all  round  the  gas  pipe.    In  laying  down  such  gas 

pipe  the  gas  company  must  use  such  joints  as  are  for  the  time 

being  of  the  most  improved  description  for  preventing  the  leakage 

of  gas,  and  must  in  no  case  join  two  or  more  gas  pipes  together 

previous  to  their  being  laid  in  the  trench,  but  must  lay  each 

pipe  as  near  as  may  be  in  its  place  in  the  trench,  and  in  such  trench 

properly  form  the  jointing  with  the  other  pipes  to  be  added  thereto 

with  proper  and  sufficient  materials,  and  it  must  also,  wherever 

practicable,  lay,  and  well  and  sufficiently  bed,  each  joint  of  the  main 

gas  pipes,  and  also  the  joints  or  screws  of  the  branch  or  service 

gas  pipes  connecting  v/ith  the  main  gas  pipes,  and  also  the  joints 

of  the  service  or  branch  pipes  for  conveying  the  gas  from  the  main 

gas  pipes  to  the  houses  and  other  buildings,  and  all  other  joints, 

inlets,  apertures,  or  openings,  which  are  or  may  be  made  in  any  of 

the  main  gas  pipes  belonging  to  the  gas  company,  in  such  manner 

and  of  such  material  as  shall,  as  far  as  reasonably  practicable, 

prevent  leakage  (/). 

768.  Each  company  must  make  a  map  of  the  district,  within  Map  of  mains 
which  their  mains  or  pipes  are  laid,  to  a  certain  scale,  and  show  and  pipes, 
thereon  the  lines,  sizes,  and  depth  beneath  the  surface  of  all 

their  existing  mains  or  pipes,  except  service  pipes  to  existing 


(e)  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  49  ;  and  as  to  recovering 
penalties,  see  s.  46  {ihid.),  and  Metropolis  Water  Act,  1902  (2  Edw.  7,  c.  41),  s.  3. 
As  to  enforcement  of  orders  of  justices,  see  title  Magistrates. 

(/)  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  50;  and  as  to  con- 
tamination of  water  by  gas,  see  p.  382,  post 
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houses,  and  the  position  of  all  valves,  syphons,  and  other 
appliances,  and  must  once  in  every  year,  on  or  before  the  31st 
December,  correct  the  map,  and  make  such  alterations  therein 
or  additions  thereto  as  may  be  necessary  to  show  correctly  as 
near  as  may  be  the  lines,  positions,  sizes,  and  depths  of  the  various 
pipes  and  also  their  appliances.  Such  map  must  be  kept  in  the 
principal  office  of  the  company,. and  must  be  open  to  the  inspection 
of  the  local  authorities  and  their  officers  generally,  and  to  the 
public  generally  during  usual  office  hours,  who  may  inspect  or 
take  copies  or  extracts  from  the  same,  and  the  company  may 
charge  and  take  the  sum  of  Is.  for  each  inspection  of  the  map, 
and  the  further  sum  of  2s.  6d.  for  each  extract,  tracing,  or  copy 
taken  of  the  map.  If  the  company  wilfully  fail  to  comply  with 
any  of  the  requirements  in  respect  of  such  map,  they  are  liable  to 
a  penalty  not  exceeding  £50,  which  two  justices  of  the  peace  may 
adjudge  (g). 

Sect.  8. — Nuisances  and  Contamination  of  Water  Supply. 

Protection  of  769.  There  are  special  provisions  in  the  metropolis  for  the 
water  supply,  prevention  of  the  contamination  by  gas  of  the  water  supply  in 
addition  to  and  partly  in  substitution  for  those  contained  in  the 
Gasworks  Clauses  Act,  1847  (/i).  Every  gas  company  is  answerable 
for  any  damage,  spoil,  injury,  or  mischief  done  to  any  of  the  pipes, 
works,  or  property  of  the  Metropolitan  Water  Board,  or  which  may 
be  sustained  by  the  Board  in  consequence  of  any  act,  matter,  or 


{g)  The  above  provision  in  almost  identical  terms  occurs  in  the  special  Acts  of 
the  three  companies.  As  to  these  companies,  see  p.  376,  ante.  As  regards  the 
Gas  Light  and  Coke  Company,  see  City  of  London  Gas  Act,  1868  (31  &  32  Vict, 
c.  cxxv.),  ss.  88,  89,  applied  generally  by  the  Gaslight  and  Coke  Co.'s  Act,  1868 
(31  &  32  Vict.  c.  cvi.),  s.  109  :  the  scale  of  the  map  is  prescribed  to  be  not  less  than 
five  feet  to  the  mile.  As  regards  the  South  Metropolitan  Gas  Company,  see  the 
South  Metropolitan  Gaslight  and  Coke  Co.'s  Act,  1869  (32  &  33  Vict.  c.  cxxx.), 
ss.  70,  71,  where  the  scale  is  three  feet  to  the  mile  ;  and  as  regards  the  Com- 
mercial Gas  Company,  see  the  Commercial  Gas  Act,  1875  (38  &  39  Vict.  c.  cc), 
s.  70,  where  the  scale  of  the  map  is  to  be  not  less  than  five  feet  to  the  mile. 
Somewhat  similar  provisions  as  regards  maps  are  contained  in  the  Metropolis 
Gas  Act,  1860  (23  &  24  Vict.  c.  125),  ss.  42—44,  except  that  the  scale  is  to  be 
not  less  than  six  inches  to  the  mile,  and  the  deposit  is  to  be  made  with  the  respec- 
tive clerks  of  the  peace  for  the  counties  in  which  the  mains  lie.  These  latter 
provisions  are  repealed  in  the  case  of  the  Commercial  Gas  Company  and  of  part 
of  the  Gas  Light  and  Coke  Company's  works  (see  Commercial  Gas  Act,  1875 
(38  &  39  Vict.  c.  cc),  s.  70;  Gaslight  and  Coke  Co.  Act,  1876  (39  &  40  Vict, 
c.  ccxxv.),  8.  80),  and  they, are  probably  obsolete  as  regards  the  other  companies. 

(h)  10  &  11  Vict.  c.  15,  ss.  21 — 29  (see  p.  361,  ante),  applied  to  the  London 
companies  by  the  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  s.  2,  as  to 
which  see  A.-G.  v.  Gaslight  and  Coke  Co.  (1877),  7  Ch.  D.  217.  The  Gas- 
works Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  9,  also  applies  to  the  metro- 
politan gas  companies,  except  the  Commercial  Gas  Company,  as  to  which  see 
p.  377,  ante.  These  other  provisions  as  to  contamination  of  water  supplies  are  in 
the  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  ss.  48—52.  They  are  very 
similar  to  those  in  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15) ;  see 
p.  360,  ante.  There  are  also  provisions  in  other  Acts  as  to  the  contamination  of 
water  by  gas  washings  and  other  liquids,  as.  for  example,  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76),  ss.  52,  53  ;  Thames  Conservancy  Act, 
1894  (57  &  58  Vict.  c.  clxxxvii.),  ss.  90  et  seg. ;  and,  in  the  City  of  London,  see 
City  of  London  Sewers  Act,  1848  (11  &  12  Vict.  c.  clxiii.),  s.  76. 
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thing  done  or  executed  by  such  gas  company  or  any  of  its     Bect.  3. 
servants,  agents,  or  workmen  (i).  Nuisances 

770.  Whenever  the  water  supplied  by  the  Metropolitan  Water  tamination 
Board  is  contaminated  or  affected  in  any  way  whatsoever  by  the     of  Water 
gas  of  any  gas  company,  the  gas  company  must  within  twenty-  Supply, 
four  hours  next  after  notice  thereof  in  writing  signed  by  the  pj-q^^^oj^qI 
secretary  for  the  time  being  of  such  Board,  or  by  any  person  using  farther  con° 
the  Board's  water,  and  left  at  the  office  of  the  gas  company,  tamination. 
cause  measures  to  be  taken  effectually  to  prevent  such  gas  from 
contaminating  or  affecting  such  water.    If  the  gas  company  does 

not  within  forty-eight  hours  after  such  notice  has  been  so  left  use 
all  reasonable  means  effectually  to  remove  the  cause  of  such 
complaint  and  prevent  all  such  contamination  whereof  notice  has 
been  given,  it  becomes  liable  in  respect  of  each  complaint,  in 
respect  of  which  notice  has  been  given,  to  forfeit  and  pay  to  the 
secretary  of  the  Metropolitan  Water  Board,  for  the  use  of  the  Board, 
a  sum  not  exceeding  £10  for  each  day  during  which  the  water 
supplied  by  the  Board  remains  contaminated  or  affected  by  the 
gas  of  the  company  (/i;). 

771.  In  every  case  when  upon  such  complaint  a  question  arises  Examination 
as  to  whether  or  not  the  water  is  contaminated  or  affected  by  the  ^^^^^^^use^of 
gas  of  a  gas  company,  the  Metropolitan  Water  Board  may  dig  to  contamina- 
and  about  and  search  and  examine  the  mains,  pipes,  conduits,  and  tion. 
apparatus  of  the  gas  company  adjacent  to  the  pipes  of  the  Board 

for  the  purpose  of  ascertaining  whether  or  not  such  contamination 
proceeds  from  or  is  occasioned  by  the  gas  of  the  gas  company,  upon 
giving  twenty-four  hours'  previous  notice  in  writing  signed  by  the 

{i)  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  s.  48 ;  and  as  to  transfer 
of  rights  to  the  Metropolitan  Water  Board,  see  Metropolis  Water  Act,  1902 
(2  Edw.  7,  c.  41),  s.  3,  and  title  Water  Supply  ;  and  compare  Gasworks  Clauses 
Act,  1847  (10  &  11  Yict.  c.  15),  s.  29,  and  Gasworks  Clauses  Act,  1871  (34  &  35 
Vict.  c.  41),  s.  9  ;  and  see  p.  359,  antiz. 

{k)  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  51.  Such  penalty 
is  recoverable  on  summary  conviction  before  a  magistrate  {ibid.,  ss.  46,  47). 
As  to  enforcement  of  orders  of  magistrates,  see  title  Magistrates.  No  special 
remedy  or  provision  for  giving  relief  to  any  person  given  by  the  said  Act 
is  to  prejudice  or  diminish  the  general  jurisdiction  of  any  of  the  superior 
courts  over  or  with  respect  to  the  acts  or  defaults  in  respect  of  which  the 
special  remedies  or  provisions  are  so  giYQn  {ibid.,  s.  55).  It  is  also  pr©vided 
that  whenever  it  appears  to  the  Board  of  Trade  that  any  of  the  provisions  of 
the  Metropolis  Gas  Act,  1860,  have  been  violated  or  not  complied  with,  or  that 
the  gas  company  are  acting  in  a  manner  unauthorised  by  law,  and  if  it  appear 
to  the  Board  that  it  would  be  for  the  public  advantage  that  the  gas  company 
should  be  restrained  from  so  acting,  or  compelled  to  do  any  act  for  remedying 
the  wrongful  act  done  by  them,  the  Board  of  Trade  may  certify  the  same  to  His 
Majesty's  Attorney- General,  and  thereupon  he,  if  he  be  so  advised,  is  required 
to  proceed  by  information,  action,  or  other  proceeding,  as  the  case  requires,  to 
restrain  the  wrongful  acting,  or  to  compel  the  doing  of  the  acts  for  remedying 
the  wrongful  acts ;  but  the  Board  of  Trade  may  not  give  the  certificate  at  a 
period  exceeding  one  year  after  the  commission  of  the  offence  specified  in  the 
cei-tificate  {ibid.,  s.  45).  Proceedings  might  also  be  taken  under  the  ordinary 
law  in  the  name  of  the  Attorney- General  for  acts  idtra  vires  or  in  respect  of  a 
public  nuisance;  see,  for  example,  A.-G.  v.  Gaslight  and  Coke  Go.  (1877),  7 
Ch.  D.  217;  and  see  Padsey  Coal  Gas  Go.  v.  Bradford  Corporation  (1873),  L.  E. 
15  Eq,  167;  Stockport  District  Waterworks  Go.  v.  Manchester  Corporation  (1862), 
9  Jur.  (N.  s.)  266. 
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secretary  of  the  Board  and  left  at  the  head  office  of  the  company, 
of  the  intention  of  the  Board  so  to  dig,  search,  and  examine,  and  of 
the  time  and  place  or  places  when  and  where  such  digging,  search, 
and  examination  are  intended  to  be  made.  If  it  appears  that  the 
said  water  has  been  contaminated  and  that  there  has  been  any 
escape  of  gas  whereby  such  contamination  has  been  produced,  then 
the  costs  and  expenses  of  the  digging,  search,  and  examination,  and 
of  the  repair  of  the  street,  road,  or  place  taken  up  or  disturbed  must 
be  borne  and  paid  ^  by  the  gas  company.  If,  however,  it  appears 
that  the  contamination  has  not  arisen  from  any  escape  of  gas  from 
any  of  the  mains,  pipes,  and  conduits  of  the  gas  company  to  whom 
the  notice  was  given,  then  the  Board  must  bear  and  pay  all  the 
costs,  charges,  and  expenses  of  and  incident  to  such  examination 
and  search,  and  they  must  also  make  good  to  the  gas  company  any 
damage  occasioned  to  its  mains,  pipes,  conduits,  or  apparatus  by 
such  search,  and  also  any  injury  or  damage  done  in  or  about  any 
of  the  streets,  roads,  and  places  broken  up  and  disturbed  in  such 
search.  The  amount  of  any  such  damage  is  to  be  ascertained  and 
determined  by  any  justice,  and  recovered  on  summary  proceedings 
before  a  magistrate  (I). 

Sect.  4. — Supply  of  Gas, 

772.  Each  gas  company  within  its  own  district  was  required  by 
the  Metropolis  Gas  Act,  1860  {m),  subject  to  certain  conditions,  to 
supply  gas  for  public  and  private  use.  The  provisions  of  the 
Gasworks  Clauses  Act,  1871,  relating  to  such  supply  (n),  apply  to  the 
Gaslight  and  Coke  Company  and  the  South  Metropolitan  Gas  Com- 
pany, and  supersede  the  provisions  in  the  Metropolis  Gas  Act,  1860, 
in  so  far  as  they  are  inconsistent  with  one  another.  In  the  case 
of  the  Commercial  Gas  Company  the  provisions  of  the  Metropolis 
Gas  Act,  1860,  still  apply  (o). 

(Z)  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  52.  The  damage  is 
recoverable  in  the  same  way  as  a  penalty,  as  to  which  see  ibid.,  s.  46.  As  to 
enforcement  of  orders  of  justices  generally,  see  title  Magistrates. 

(m)  23  &  24  Vict.  c.  125 ;  see  ss.  14 — 18  as  to  supply  of  gas  and  meters  to 
owners  and  occupiers  of  premises,  and  s.  22  {ibid.)  as  to  public  lighting. 

{n)  34  &  35  Yict.  c.  41 ;  see  ss.  11, 13 — 23  {ibid.)  as  to  supply  of  gas  and  meters 
to  owners  and  occupiers  of  premises,  and  ss.  24 — 27  {ibid.)  as  to  public  lighting  ; 
and  see  pp.  333  et  seq.,  342  et  seq.,  ante. 

(o)  See  pp.  376,  377,  ante.  Under  these  provisions  every  gas  company  supply- 
ing gas  within  any  district  is  required,  as  to  any  premises  or  street  within  such 
district  not  already  supplied  with  gas,  and  which  shall  lie  within  fifty  yards  of 
any  existing  mains,  at  their  own  expense,  on  being  required  by  the  owner  or 
occupier  of  any  premises  within  the  district,  or  in  part  within  the  district,  who 
shall  contract  for  not  less  than  two  years  to  pay  gas  rates  in  respect  of  such 
supply  to  an  amount  equal  to  20  per  cent,  upon  the  outlay,  to  provid3  and  lay 
all  proper  and  sufficient  communication,  service,  and  other  pipes  up  to  the 
premises  of  such  owner  or  occupier,  to  communicate  with  the  gas  companies' 
mains,  and  must,  if  so  required  by  the  owner,  occupier,  or  local  authority, 
furnish  him  or  them,  at  the  rate  prescribed,  with  a  supply  of  gas  for  the  purpose 
of  being  used  in  or  on  the  premises  or  for  lighting  the  street,  and,  if  so  required 
by  the  owner  or  occupier,  furnish  him  with  one  or  more  meters  for  ascertaining 
the  quantity  of  gas  consumed,  but  the  company  is  not  bound  to  supply  more 
than  one  meter  for  each  consumer  occupying  a  separate  dwelling  or  apartment, 
nor  any  meter  exceeding  a  five-light  meter  ;  the  rent  which  the  company  may 
charge  for  such  meter  may  not  exceed  10  per  cent,  of  its  net  cost.    Before  the  ' 
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773.  A  gas  company  may,  subject  to  various  statutory  provisions,     Sect.  4. 
enter  into  any  contract  with  any  owner,  occupier,  or  local  authority    Supply  of 
for  all  or  any  of  the  following  purposes,  namely,  for  supplying  him  Gas. 
or  them  with  gas  and  with  pipes,  burners,  meters,  lamps,  lamp-  contracts 
posts,  and  other  apparatus,  and  for  the  repair  and  cleansing,  and  for  supply, 
for  the  lighting  and  extinguishing  thereof,  in  such  manner  and  on 

such  terms  and  conditions  as  the  parties  agree  (^p).  Every  con- 
tract without  seal  is  binding  on  the  company  if  it  be  signed  by  at 
least  two  directors,  or  by  the  secretary  or  other  officer  by  the 
authority  of  at  least  two  directors  {q).  No  contract  for  any  of  the 
above  purposes  may  contain  any  term  or  condition  for  giving,  in  case 
of  difference,  the  sole  arbitrament  thereon  to  the  gas  company  or  to 
any  officer  or  person  who  is  or  has  been  employed  by  it,  or  who 
may  have  any  pecuniary  interest  in  such  company,  or  for  requiring 
any  notice  by  a  consumer  discontinuing  his  supply  of  gas  or  meter 
which  shall  make  him  liable  to  pay  more  than  one  month's  rate  or 
meter  rent  after  the  time  of  the  service  of  the  notice,  or  which 
shall  entitle  the  gas  company,  except  for  breach  of  any  statutory 
provision,  to  discontinue  any  supply  of  gas  by  less  than  one  month's  ' 
notice  in  writing  to  the  consumer  unless  the  rate  due  for  gas  shall 
be  in  arrear,  in  which  case  three  days'  notice  in  writing  to  the 
consumer  is  sufficient  {v). 

774.  As  regards  supply  to  public  lamps,  the  local  authority  may  Public  lamp 
provide  and  keep  in  repair  their  own  public  lamp-postS  and  lamps 

and  apparatus  connected  therewith,  and  in  case  of  their  electing  to 


owner  or  occupier  is  entitled  to  have  the  pipes  provided  and  laid,  or  to  have  a 
supply  of  gas  or  of  meters  furnished,  he  must,  if  so  required  in  writing  by  the 
gas  company  or  any  of  their  officers,  give  to  the  company  such  security  for  the 
payment  of  the  rate  for  the  gas  and  the  rent  for  every  meter  to  be  supplied  to 
him  as  he  and  the  company  agree,  or  failing  agreement,  as  shall  be  determined 
by  a  police  magistrate,  or  in  the  City  by  a  justice  of  the  peace  for  the  City. 
Any  such  magistrate  or  justice  acting  for  the  district  is  required,  on  the  applica- 
tion of  either  party,  to  determine  the  nature  and  amount  of  the  security  to  be 
given.  The  security  may,  as  such  magistrate  or  justice  thinks  fit,  be  the  deposit 
with  the  gas  company  or  with  any  person  approved  by  such  magistrate  or 
justice,  or  the  prepayment  to  the  gas  company,  of  a  sum  of  money,  or  any  other 
security  which  the  magistrate  or  justice  thinks  sufficient  and  reasonable.  The 
determination  of  the  magistrate  or  justice  is  binding  on  all  parties  and  final. 
If  the  security  be  the  deposit  with  the  gas  company  of  a  sum  of  money,  the 
company  must  pay  interest  thereon  to  the  consumer  at  such  rate  as  the 
magistrate  or  justice  determines.  If  the  gas  company,  not  being  entitled  to 
require  or  not  having  required  any  security,  wilfully  fails  for  seven  days  after 
being  thereunto  required  in  writing  by  the  consumer,  or,  where  the  security 
agreed  or  determined  as  aforesaid  is  given,  wilfully  fails  for  fourteen  days 
thereafter  to  provide  and  lay  all  proper  and  sufficient  communication,  service, 
and  other  pipes,  or  to  furnish  a  supply  of  gas,  or  any  meter  as  aforesaid,  the 
■company  is  liable  in"  any  such  case,  on  summary  conviction,  to  forfeit  and  pay 
to  the  consumer  a  penalty  not  exceeding  405.  for  every  day  after  the  expiration  of 
seven  or  fourteen  days,  respectively,  during  which  the  failure  continues.  Any 
private  consumer  must,  if  so  required  in  writing  by  the  company,  consume  the 
gas  by  meter;  but  any  consumer  may,  if  he  thinks  fit,  provide  his  own  meter 
(Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  ss.  14—18). 

(p)  lUd.,  s.  19 ;  and  compare  Gasworks  Clauses  Act,  1847  (10  &  11  Yict. 
c.  15),  s.  13. 

{cj)  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  20. 
(r)  Hid.,  s.  21. 


H.L. — XV. 


0 


886 


Gas. 


meters. 


Sect.  4.     burn  by  meter,  light  and  extinguish  the  lamps,  and  defray  the 
Supply  of    expenses  thereof  (s).    The  gas  for  public  lighting  must,  if  required 
Gas.       by  either  party,  be  supplied  by  measurement,  and  the  referees  (t) 
must,  if  required  by  either  party,  from  time  to  time  prescribe  and 
certify  the  mode  of  ascertaining  the  quantity  of  gas  consumed  by 
the  public  lamps  (a). 

Price  for  gas.  775.  The  price  which  may  be  charged  for  gas  for  public  and 
private  use  is  regulated  by  the  special  Acts  of  the  companies. 
There  is  a  prescribed  standard  price  and  standard  dividend,  and  a 
sliding  scale  in  respect  of  each  company,  according  to  which  the 
Prepayment  price  and  dividend  may  vary  (b).  In  the  case  of  prepayment  meters 
the  charge  must  be  the  same  as  to  other  gas  consumers  (c).  The 
company  ,must  not  charge  for  any  prepayment  meter  and  fittings 
to  be  used  therewith  any  sum  other  than  a  sum  of  money  calculated 
according  to  the  quantity  of  gas  supplied  through  such  prepayment 
meter,  and  the  maximum  sum  to  be  so  charged  is  to  be  at  the  rate 
of  lOd.  per  1,000  cubic  feet  supplied  in  manner  aforesaid,  such 
sum  to  include  the  hire  of  one  meter  and  the  fittings  used  therewith, 
and  also  the  providing,  letting,  fixing,  repairing,  and  maintenance 
of  the  meter  and  fittings,  and  the  cost  of  collection,  inspection,  and 
any  other  cost  incurred  by  the  company  in  connection  with  the 
meter  and  fittings  (t^).     The  maximum  charge  for  the  hire  of  a 

(s)  Metropo%  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  23  ;  and  see  also  Metro- 
polis  Management  Act,  1855  (IS  &  19  Vict.  c.  120),  s.  130  ;  and  p.  309,  ante.  As  to 
lighting  public  lamps,  see  G-asworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41), 
ss.  24 — 27,  and  p.  342,  ante.  When  these  clauses  are  not  applicable  the  provision 
in  the  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  22,  requires  the  gas 
company  well  and  effectually  to  light  all  public  lamps  in  all  streets  which  they 
are  required  by  the  local  authority  to  light,  and,  according  to  the  terms  of  their 
contract,  to  supply  to  the  local  authority  so  much  gas  as  they  require  for  their 
public  lamps,  provided  that  the  gas  company  shall  not  be  compelled  to  light  any 
street  with  lamps  at  a  greater  distance  from  each  other  than  seventy-five  yards. 
{t)  As  to  referees,  see  p.  388,  post. 

(a)  This  provision  occurs  in  almost  identical  terms  in  a  special  Act  of  each 
of  three  companies,  namely,  in  the  Commercial  Gas  Act,  1875  (38  &  39  Yict, 
c.  cc),  s.  84;  Gaslight  and  Coke  Co.  Act  1876  (39  &  40  Yict.  c.  ccxxv.), 
s.  32;  and  South  Metropolitan  Gaslight  and  Coke  Co.'s  Act,  1876  (39  &  40 
Yict.  c.  ccxxix.),  s.  33. 

(b)  As  to  general  form  of  such  sliding  scale,  seep.  371,  ante;  and  for  the 
particular  forms  of  the  various  companies,  see  South  Metropolitan  Gas  Act^ 
1900  (63  &  64  Yict.  c.  clxii.),  s.  5;  Commercial  Gas  Act,  1902  (2  Edw.  7, 
c.  cxxxiv.),  s.  12 ;  Gas  Light  and  Coke  Co.'s  (Capital  Consolidation)  Act,  1898  (61 
&  62  Yict.  c.  clxxii.),  s.  15 ;  as  amended  by  the  Gas  Li^ht  and  Coke  Co.'s  Act, 
1903  (3  Edw.  7,  c.  xli.),  ss.  8,  9.  There  are  various  provisions  in  the  special  Acts 
regulating  the  price  to  be  charged  to  public  authorities.  Differences  between 
local  authorities  and  the  companies  as  to  the  rate  to  be  charged  are  to  be  settled 
by  arbitration  under  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Yict.  c.  16),  in  the  case  of  the  Gas  Light  and  Coke  Company  and  South  Metro- 
politan  Gas  Company  (see  Gasworks  Clauses  Act,  1871  (34  &  36  Yict.  c.  41), 
8.  27,  and  compare  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  28), 
and  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  in  the 
case  of  the  Commercial  Gas  Company  (Commercial  Gas  Act,  1875  (38  &  39  Yict. 
c.  cc),  s.  69).  See  titles  Companies,  Yol.  Y.,  p.  726;  Comptjlsoky  Purchase 
or  Land  and  Compensation,  Yol.  YL,  p.  78. 

(c)  Metropolis  Gas  (Prepayment  Meter)  Act,  1900  (63  &  64  Yict.  c.  cclxxii.), 
s.  3,    This  section  is  m  the  form  of  the  model  clause  ;  see  p.  336,  ante. 

(d)  Metropolis  Gas  (Prepayment  Meter)  Act,  1900  (63  &  64  Yict.  c.  cclxxii.), 
s.  4.    The  above  rate  is  open  to  revision  by  the  Board  of  Trade  as  follows  ;  — 
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prepayment  meter,  without  fittings,  is  at  the  rate  of  10  per  cent.     Sect.  4. 
per  annum  on  the  cost  of  the  meter  to  the  companies  respectively,    Supply  of 
and  the  Acts  of  the  respective  companies  in  regard  to  ordinary  Gas. 
meters  apply,  so  far  as  applicable,  within  the  companies'  respective 
districts,  to  prepayment  meters  (e).    A  company  in  collecting  money 
for  gas  supplied  by  means  of  a  prepayment  meter  is  required  to 
give  a  receipt  for  the  same  in  a  form  which  will  show  clearly  the 
rate  per  1,000  cubic  feet  charged  for  gas,  and  in  addition  the  rate  in 
respect  of  meters  and  their  fittings  charged  therewith  (/). 

776.  The  recovery  of  gas  rents  and  charges  and  meter  rents  is  Recovery  of 
governed  by  the  Gasworks  Clauses  Act,  1847  (g),  and  in  the  case  of  charges, 
the  Gas  Light  and  Coke  Company  and  South  Metropolitan  Gas 
Company  by  the  Gasworks  Clauses  Act,  1871  (h).    There  are  also 
provisions  in  the  special  Acts  of  the  companies  relating  to  such 
recovery  (i). 

Sect.  5. — Pressure,  Illuminating  Power,  and  Purity, 
Sub- Sect.  1. — The  Prescribed  Standards. 

777.  The  pressure  at  which  gas  must  be  supplied  by  the  com-  Pressure, 
panies,  except  in  the  case  of  accident  or  repairs,  is  prescribed  in  the 
special  Acts  of  each  gas  company  (/c),  and,  unless  prevented  by 
necessary  repairs  or  unavoidable  accident,  it  must  at  all  times  keep 

all  its  branch  or  service  pipes  fully  charged  with  gas,  and  the 

If  at  any  time  after  the  expiration  of  seven  years  from  the  Gth  August, 
1900,  or  from  the  date  of  any  inquiry  under  this  provision,  any  of  the  com- 
panies or  the  London  County  Council,  or  the  City  Corporation,  request  the  Board 
of  Trade  in  writing  to  revise  the  said  rate,  the  Board  of  Trade  must  appoint  a. 
competent  and  impartial  arbitrator,  who  shall  hold  an  inquiry  and  fix  a 
maximum  rate  to  be  substituted  for  the  rate  aforesaid,  and  the  Board  of  Trade 
may  at  any  time  do  so,  if  they  think  fit,  at  such  request.  At  least  twenty-eight 
days  before  holding  any  such  inquiry  the  Board  of  Trade  must  give  to  each  of 
the  companies,  to  the  council,  and  to  the  corporation  notice  of  such  inquiry, 
and  of  the  time  and  place  thereof,  and  each  of  the  companies,  the  council,  and 
the  corporation  are  to  be  entitled  to  attend  and  be  heard  at  such  inquiry 
(Metropolis  Gas  (Prepayment  Meter)  Act,  1100  (63  &  64  Yict.  c.  cclxxii.),  s.  5).. 

(e)  I  hid.,  s.  7. 

(/)  lUd.,  s.  6. 

(g)  10  &  11  Yict.  c.  15,  ss.  15,  16;  and  see  p.  339,  ante. 

{h)  34  &  35  Yict.  c.  41,  ss.  39—41 ;  and  see  p.  339,  ante.  The  Metropolis  Gras 
Act,  1860  (23  &  24  Yict.  c.  125),  s.  39,  provides  that  an  incoming  tenant  is  not 
required  to  pay  the  arrears  of  an  outgoing  tenant  unless  the  incoming  tenant 
has  agreed  to  do  so  with  the  defaulting  consumer,  and  is  in  very  similar  terms 
to  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  39.  Ther& 
is  also  a  similar  provision  in  the  Gaslight  and  Coke  Co.'s  Act,  1870  (33  &  34 
Yict.  c.  cxxi.),  s.  15,  and  again,  somewhat  modified,  in  the  Gaslight  and 
Coke  Co.'s  Act,  1871  (34  &  35  Yict.  c.  Ixxv.),  s.  18. 

{i)  See  Gaslight  and  Coke  Co.'s  Act,  1871  (34  &  35  Yict.  c.  Ixxv.), 
ss.  70,  71  ;  Gaslight  and  Coke  Co.'s  Act,  1872  (35  &  36  Yict.  c.  xxiii.), 
s.  17  ;  South  Metropolitan  Gaslight  and  Coke  Co.'s  Act,  1869  (32  &  33  Yict. 
c.  cxxx.),  ss.  80,  81 ;  Commercial  Gas  Act,  1875  (38  &  39  Yict.  c.  cc),  ss.  85, 
86  ;  Commercial  Gas  Act,  1902  (2Edw.  7,  c.  cxxxiv.),  s.  4. 

{Jc)  It  is  the  same  for  each  company,  namely,  at  such  pressure  as  to  balance 
from  midnight  to  sunset  a  column  of  water  not  less  than  six-tenths  of  an  inch 
in  height,  and  from  sunset  to  midnight  a  column  of  water  not  less  than  one 
inch  in  height;  see  Gaslight  and  Coke  Co.  Act,  1876  (39  &  40  Yict. 
c.  ccxxv.),  s.  26 ;  South  Metropolitan  Gaslight  and  Coke  Co.'s  Act,  1876 
(39  &  40  Yict.  c.  ccxxix.),  s.  27 ;  Commercial  Gas  Act,  1875  (38  &  39  Yict. 
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stopcocks  so  turned  as  not  to  prevent  the  branch  or  service  pipes 
from  being  at  all  times  filled  with  gas  (I). 

The  illuminating  power  of  the  gas  supplied,  when  burned  in  the 
prescribed  manner,  is  to  be  equal  to  the  light  of  fourteen  prescribed 
candles  in  the  case  of  the  Gas  Light  and  Coke  Company,  the  South 
Metropolitan  Gas  Company,  and  the  Commercial  Gas  Company  (m). 
The  gas  supplied  must  not  exhibit  any  trace  of  sulphuretted 
hydrogen  when  tested  in  the  prescribed  manner  (n),  but  no  company 
is  liable  to  any  forfeiture  by  reason  of  the  presence  in  the  gas  sup- 
plied by  the  company  of  sulphur  impurities  other  than  sulphuretted 
hydrogen  (o). 

Sub-Sect.  2. — Gas  Beferees. 

778.  The  Board  of  Trade  have  been  at  various  times  required  in 
respect  of  each  company  to  appoint  three  competent  and  impartial 
persons,  one  at  least  of  them  having  practical  knowledge  and 
experience  in  the  manufacture  and  supply  of  gas,  who  were  to  be 
called  the  gas  referees,  and  in  the  case  of  a  vacancy  happening 
among  them  by  death,  resignation,  or  otherwise  the  Board  must 
appoint  a  competent  and  impartial  person  to  fill  the  vacancy, 
one  at  least  of  the  three  being  always  qualified  as  aforesaid. 
Every  person  appointed  to  be  one  of  the  gas  referees  continues 
in  office  for  one  year  only  from  the  date  of  his  appointment,  but  is 
capable  of  reappointment.  Two  of  the  gas  referees  form  a  quorum, 
and  at  least  two  of  the  referees  must  concur  in  every  act  or 
determination  of  the  referees  (p). 

779.  The  gas  referees  are  required  from  time  to  time  to  prescribe" 
and  certify  the  mode  to  be  adopted  for  testing  and  recording  the 
pressure  at  which  the  gas  is  supplied  by  the  company  {q).  They 

c.  cc),  s.  *71.  All  gas  must  be  supplied, at  the  above  pressures  in  tlie  case  of  tlie 
Gras  Light  and  Coke  Company  and  the  South  Metropolitan  G-as  Company,  but 
the  provision  is  limited  to  private  consumers  in  the  case  of  the  Commercial 
Gas  Company. 

{I)  Metropolis  Gas  Act,  1860  (23  &  24  Yict.  c.  125),  s.  24. 

(m)  The  gas  is  to  be  consumed  at  the  rate  of  five  cubic  feet  an  hour  in  the 
burner  prescribed  by  the  gas  referees  ;  see  p.  389,  post.  The  candles  are  to  be 
sperm  candles  of  six  to  the  pound,  each  consuming  120  grains  an  hour  (London 
Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  4,  amended  as  to  the  Gas  Light  and  Coke 
Company,  by  the  Gas  Light  and  Coke  Co.'s  Act,  1909  (9  Edw.  7,  c.  Ixxxvii.), 
s.  38.  This  Act  also  contained  a  provision  fixing  the  calorific  power  of  the  gas 
supplied  {ihid.,  ss.  39 — 43)  ). 

[n)  London  G-as  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  6.  As  to  the  prescribed 
manner,  see  p.  389,  post. 

(o)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  7.  As  to  testing  for  such  other 
impurities,  see  ibid.,  s.  5,  and  p.  391,  post. 

[p)  These  provisions  are  contained  in  the  special  Acts  of  the  companies.  As 
to  the  Gas  Light  and  Coke  Company,  see  City  of  London  Gas  Act,  1868 
(31  &  32  Yict.  c.  cxxv.),  ss.  29—32,  as  extended  by  the  Gaslight  and  Coke 
Co.'s  Act,  1868  (31  &  32  Yict.  c.  cvi.),  s.  109.  As  to  the  South  Metropolitan 
Gas  Company,  see  South  Metropolitan  Gaslight  and  Coke  Co.'s  Act,  1869 
(32  &  33  Yict  c.  cxxx.),  ss.  15 — 18,  and  as  regards  the  Commercial  Gas 
Company,  see  Commercial  Gas  Act,  1875  (38  &  39  Yict.  c.  cc),  ss.  22—26.  The 
first  appointments  were  required  to  be  made  in  each  case  within  a  few  months 
of  the  passing  of  the  particular  Act. 

{q)  The  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1 880 
(43  &  44  Yict.  c.  clxxxi.),  s.  6.  This  Act  is  amended  by  the  London  Gas  Act, 
1905  (5  Edw.  7,  c.  civ.),  and  the  two  Acts  are  to  be  read  and  construed  together 
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are  also  required  from  time  to  time  to  prescribe  and  certify  the     Sect.  5. 
situation  and  number  of  the  testing  places  and  the  apparatus  and  Pressure, 
materials  therein  for  testing  the  illuminating  power  and  purity  of  Illuminating 
the  gas  to  be  provided  by  the  company,  and  the  company  must  Power,  and 
provide  and  maintain  such  testing  places,  apparatus,  and  materials 
accordingly,  and  the  same  are  to  be  under  the  control  and  manage- 
ment of  the  London  County  Council,  or,  in  the  City,  of  the  Common 
Council,  who  are  referred  to  as  the  controlling  authority  (r).     The  Controlling 
gas  referees  must  also  from  time  to  time  prescribe  the  burner  for  ^^^^^^"^y- 
testing  the  illuminating  power  of  the  gas  supplied  and  the  chimney, 
if  any,  to  be  used  with  such  burner  (s).    The  mode  prescribed  and 
certified  for  testing  and  recording  the  presence  of  sulphuretted 
hydrogen  must  not  be  more  stringent  than  that  prescribed  in  the 
Gasworks  Clauses  Act,  1871  (t),  and  the  gas  referees  may  not  pre- 
scribe or  certify  the  amount  of  sulphur  impurities,  other  than 
sulphuretted  hydrogen,  with  which  the  gas  supplied  shall  be  allowed 
to  be  charged  {a). 

They  are  also  empowered  from  time  to  time  to  prescribe  the 
places  and  manner  for  testing  the  gas  supplied  for  the  purpose  of 

as  one  Act  (London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  2).    The  earlier  Act 
is  referred  to  in  the  later  Act  as  the  Act  of  1880. 

(r)  This  provision  occurs  in  almost  identical  terms  in  the  respective  special 
Acts  of  the  three  companies.  In  the  case  of  the  Gras  Light  and  Coke  Company 
one  at  least  of  the  testing  places  must  be  in  the  City  of  London,  and  one  or 
more  outside  the  City.  Each  company  may  have  a  separate  testing  place, 
which  will  be  under  their  own  control  and  management,  in  the  same  building 
as  the  place  they  provide.  Eor  these  provisions,  see  Gaslight  and  Coke 
Co.  Act,  1876  (39  &  40  Yict.  c.  ccxxv.),  ss.  34—36;  South  Metropolitan 
Gaslight  and  Coke  Co.'s  Act,  1876  (39  &  40  Yict.  c.  ccxxix.),  ss.  35—37; 
Commercial  Gas  Act,  1875  (38  &  39  Yict.  c.  cc),  ss.  32,  33.  ^  The  com- 
panies are  required  to  connect  each  testing  place  with  such  main  or  mains 
as  may  be  prescribed  by  the  gas  referees,  ■  by  means  of  one  service  pipe  only, 
which  shall  proceed  direct  from  the  main  into  the  testing  place^  and  there  shall 
be  no  pipe,  branch,  or  tap  in  any  way  connected  with  such  service  pipe  outside 
the  testing  place,  except  that  the  company  may  provide  a  tap  on  the  service 
pipe  at  a  point  ontside  and  as  near  as  practicable  to  the  testing  place,  for  use 
in  case  of  emergency  only,  and  such  tap  must  be  sealed  by  and  on  behalf  of 
the  controlling  authority  as  occasion  may  require  in  such  manner  that  the  tap 
cannot  be  used  or  turned  without  breaking  the  seal.  The  company  must  give 
the  controlling  authority  and  persons  authorised  by  them  access  at  all  reason- 
able times  to  such  tap,  and  in  the  event  of  the  same  having  been  used  or  turned 
must  forthwith  notify  the  fact  to  the  gas  referees  and  to  the  controlling- 
authority  (London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  8).  Eor  the  definition 
of  "controlling  authority,"  see  Gaslight  and  Coke  and  other  Gas  Companies 
Acts  Amendment  Act,  1880  (43  &  44  Yict.  c.  clxxxi.),  s.  2  :  by  the  same  section 
"the  corporation  "  is  defined  as  meaning  "the  mayor,  aldermen,  and  commons 
of  the  City  of  London,  in  common  council  assembled." 

(s)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  3,  which  also  provides  that 
the  burner  to  be  prescribed  by  the  gas  referees  must  be  of  such  a  pattern  (not 
being  an  incandescent  or  similar  burner)  as  shall  be  practicable  for  use  by  the 
consumer,  and  the  burner  and  chimney,  if  any,  is  to  be  the  most  suitable  for 
obtaining,  and  in  making  the  test  is  to  be  so  used  as  to  obtain,  from  the  gas 
when  consumed  at  the  rate  of  5  cubic  feet  an  hour  the  greatest  amount  of  light. 
The.  referees  under  this  section  have  prescribed  -  the  London  Argand  No.  2  burner. 

{t)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  6;  'and  see  Sched.  A, 
Part  IL,  of  the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  and  p.  353, 
ajite,  and  as  to  corrections  to  be  made  under  the  special  Act,  see  note  (c),  ihid. 

(a)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  7.    As  to  testing  for  purity, 
compare  p.  393,  post. 
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ascertaining  the  calorific  power,  the  purity  as  regards  sulphur 
other  than  sulphuretted  hydrogen,  and  the  illuminating  power  (6). 
The  company  must  also  provide  and  maintain  at  any  place  such 
apparatus  and  materials  as  the  gas  referees  may  from  time  to  time 
prescribe  for  the  purposes  of  this  provision  (c). 

A  copy  of  each  certificate  of  the  gas  referees  must  be  sent  to  the 
controlling  authority  and  to  the  company  (d).  The  gas  referees  are 
required  from  time  to  time,  after  giving  notice  to  the  controlling 
authority,  to  visit  the  testing  places  and  examine  the  apparatus  for 
the  purpose  of  ascertaining  that  it  is  kept  in  good  and  proper  repair 
and  working  order  (e). 

If  the  company  think  themselves  aggrieved  by  any  prescription 
or  certificate  of  the  gas  referees,  they  may,  in  the  case  of  an  appeal 
in  respect  of  a  burner  or  a  chimney  prescribed  by  the  gas  referees 
within  three  months,  or  in  any  other  case  within  one  month,  from 
the  making  of  such  prescription  or  certificate,  appeal  against  such 
prescription  or  certificate  to  the  chief  gas  examiner  (/),  who,  after 
hearing  the  company  and  the  gas  referees  and  any  other  body 
or  person  whom  ho  shall  think  fit,  may  confirm,  amend,  vary,  or 
annul  such  prescription  or  certificate,  and  his  decision  is  to  be  final, 
and  conclusive.  Any  prescription  or  certificate  as  so  confirmed, 
amended,  or  varied  is  to  be  deemed  the  prescription  or  certificate 
of  the  gas  referees  in  the  matter  or  matters  to  which  it  relates  (g). 

If  the  company  neglects  or  refuses  to  comply  with  any  lawful  pre- 
scription or  certificate  of  the  gas  referees,  or  to  provide  or  maintain 
any  testing  place,  apparajtus,  or  materials,  or  any  other  matter  or 
thing  prescribed  or  certified  therein,  it  is  liable  on  summary  con- 
viction to  a  penalty  not  exceeding  £50  for  each  day  during  which 
such  refusal  continues,  but  no  proceedings  may  be  taken  under  this 
provision  unless  the  Board  of  Trade  consent  thereto  after  giving 
the  company  an  opportunity  of  being  heard,  and  until  after  the 
expiration  of  the  period  above  mentioned  within  which  the  com- 
pany may  appeal  against  the  prescription  or  certificate,  or  if  the 
company  has  appealed,  unless  or  until  either  such  appeal  is  with- 
drawn or  the  chief  gas  examiner  has  given  his  decision  thereon  (h). 

Sub-Sect.  3. — Gas  Examiners. 

780.  Within  the  City  of  London  the  Corporation,  and  else- 
where in  the  metropolis  the  London  County  Council,  as  successors 
of  the  Metropolitan  Board  of  Works,  must  respectively  appoint 
and  always  keep  appointed  a  competent  and  impartial  person  or 
persons  to  be  a  gas  examiner  or  gas  examiners  for  the  several 
testing  places  within  their  respective  jurisdictions.  ^  A  chief  gas 
examiner,  being  a  competent  and  impartial  person,  is  also  to  be 


(6)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  5  (1). 

(c)  TUd.,  s.  5  (4). 

[d)  See  note  (j)),  p.  388,  and  note  (r),  p.  389,  ante,  and  note  (k),  p.  391, 
(ft)  Q-asligM  and  Qoke  and  other  Gas  Companies  Acts  Amendment  Act,  1880 

(43  &  44  Vict.  c.  clxxxi.),  s.  5. 

(  /  )  As  to  the  appointment  of  the  chief  gas  examiner,  see  infra, 
(g)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  9. 

{h)  lUd.,  s.  15,  which  also  provides  that  the  above  remedy  is  in  addition  to 
and  not  in  derogation  of  any  existing  remedy. 
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appointed  from  time  to  time  and  to  be  removable  by  the  Board     Sect.  5. 
of  Trade  (i).  Pressure, 

Illuminating 

781.  A  gas  examiner  is  required  in  the  prescribed  mode  to  test  Power,  and 
the  pressure  at  which  gas  is  supplied  at  such  hour  and  in  such  Purity, 
street  or  part  of  a  street  as  the  controlling  authority  may  from  time  DutilTof  gas 
to  time  by  an  order  in  writing  appoint,  and  within  three  days  of  examiners, 
the  receipt  of  such  order  (j).    He  must  also  make  daily,  except 

on  Sundays,  such  number  of  tests  as  the  gas  referees  may  prescribe 
for  ascertaining  whether,  during  the  whole  of  such  day,  the  illumi- 
nating power  and  purity  of  the  gas  supplied  at  such  testing  place  by 
the  company  are  such  as  are  respectively  prescribed ;  but  the  test 
for  illuminating  power  must  be  taken  at  intervals  of  not  less  than 
one  hour.  In  the  event  of  the  gas  being  ascertained  to  be  defec- 
tive in  any  such  particular,  the  examiner  must  forthwith  give 
notice  thereof  to  the  company  (k).  The  company  may,  if  it  thinks 
iit,  on  each  occasion  of  the  testing  at  any  testing  place  of  the 
illuminating  power,  purity,  and  pressure  of  the  gas  supplied  by 
them,  be  represented  by  some  officer,  but  such  officer  may  not 
interfere  in  the  testing,  and  the  controlling  authority  are  required 
to  state  at  what  times  it  is  proposed  to  make  such  testings  on  any 
particular  day  upon  receiving  a  request  in  writing  from  the  company 
in  the  forenoon  of  the  previous  day  (I). 

782.  The  average  of  all  the  testings  at  any  testing  place  on  Average  of 
each  day  of  the  illuminating  powder,  or  of  the  purity  respectively,  of  Nestings, 
the  gas  supplied  by  the  company  at  such  testing  place  is  deemed  ♦ 
to  represent  the  illuminating  power  or  the  purity,  as  the  case  may 

be,  of  such  gas  on  that  day  at  such  testing  place,  provided  that  if 
on  any  one  day  the  gas  supplied  by  the  company  at  such  place  be 
of  less  illuminating  power  to  an  extent  not  exceeding  one  candle 
than  it  ought  to  be,  or  of  less  purity  than  it  ought  to  be  respec- 
tively, the  average  of  all  the  respective  testings  made  at  such 


{i)  These  provisions  are  in  the  special  Acts  of  the  respective  companies,  and  are 
practically  identical ;  see  Graslight  and  Coke  Co.  Act,  1876  (39  &  40  Vict.  c.  ccxxv.), 
ss.  38,  39 ;  South  Metropolitan  Gaslight  and  Coke  Co.'s  Act,  1876  (39  &  40  Yict. 
c.  ccxxix.),  ss.  39,  40 ;  Commercial  Gas  Act,  1875  (38  &  39  Yict.  c.  cc),  ss.  35, 
36 ;  and  compare  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41). 

(f)  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1880 
(43  &  44  Vict.  c.  clxxxi.),  s.  6. 

{k)  Ibid.,  s.  7  ;  as  amended  by  the  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.), 
s.  io.  It  was  decided  that  the  word  "  daily  "  in  the  section  of  the  first-mentioned 
Act  included  Sundays  ( London  County  Council  v.  South  Metropolitan  Gas  Co. ,  [1904] 
1  Ch.  76,  C.  A. ;  for  other  definitions  of  such  words,  see  title  Time).  The  London 
Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  10,  provides  that  notwithstanding  anything 
in  the  Act  of  1880  (see  note  {q),  p.  388,  ante)  or  any  other  Act,  it  shall  not  be  obli- 
gatory on  the  controlling  authority  to  make  on  Sunday  any  testings  of  the  gas 
supplied  by  the  company.  There  is  also  a  provision  that  when,  such  testings  are 
not  so  made,  Saturday  and  the  following  Monday  shall  be  treated  as  consecutive 
days.  As  the  examiners  are  appointed  by  the  controlling  authority,  the  expres- 
sion "controlling  authority"  was  evidently  used  to  include  their  examiners; 
see  London  County  Council  v.  South  Metropolitan  Gas  Co.,  supra,  at  pp.  85,  86. 

(1)  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1880 
(43  &  44  Vict.  c.  clxxxi.),  s.  10.  Where  there  are  no  Sunday  testings,  Saturday 
is  the  previous  day  to  Monday  (London  Gas  Act,  19Q5  (5  Edw.  7,  c.  civ.),  s.  10). 
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testing  place  on  that  day  and  on  the  preceding  day  and  on  the 
following  day  is  to  be  deemed  to  represent  the  illuminating  power 
or  the  purity,  as  the  case  may  be,  of  the  gas  on  such  day  at  such 
testing  place  (m). 

783.  Each  gas  examiner  must  on  each  day  make  and  deliver 
a  report  of  the  result  of  the  testings  of  the  gas  supplied  by 
the  company  conducted  by  him  on  the  immediately  preceding 
day  (n)  to  the  controlling  authority,  to  the  gas  referees,  to  the  chief 
gas  examiner,  and  to  the  company,  and  the  books  kept  by  a  gas 
examiner  for  recording  the  results  of  the  testing  of  such  gas  by  him 
must  be  open  at  all  reasonable  times  to  the  inspection  of  the 
company  without  payment  (o). 

784.  If  the  company  thinks  itself  aggrieved  by  any  report 
of  a  gas  examiner  it  may,  within  seven  days  after  the  day  on 
which  that  report  is  delivered  to  the  company,  appeal  to  the  chief 
gas  examiner,  who  may  confirm,  amend,  vary,  or  annul  such 
report  (p).  His  decision,  after  hearing  the  parties,  or  without 
hearing  them  on  their  failure  or  neglect  to  attend  before  him  after 
receiving  not  less  than  seven  days'  notice  of  the  time  and  place 
fixed  by  him  for  hearing  such  matter  (g),  is  final  and  conclusive, 
and  he  must  forthwith  report  every  such  decision  to  the  controlling 
authority  (r)  and  to  the  company.  If  in  any  case  the  company  does 
not  so  appeal,  or  if  it  appeals  and  withdraws  the  appeal,  the  report 
of  the  gas  examiner  is  final  and  conclusive  (s). 

785.  The  chief  gas  examiner  is  required  to  make  a  report  to 
the  controlling  authority  and  to  the  company  within  one  week  of 
each  quarter  of  a  year  on  the  result  of  the  daily  testings  made  in 
that  quarter,  and  to  state  therein  the  illuminating  power  on  each 
day  at  each  testing  place,  the  amount  of  impurity  on  each  day  at 
each  testing  place  (0,  and  the  results  of  each  testing  of  pressure  (u). 

786.  In  addition  to  the  daily  testings  above  mentioned,  each 
gas  examiner  must  make  at  any  of  the  places  prescribed  by  the 

(m)  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1880 
(43  &  44  Vict.  c.  clxxxi.),  ss.  8,  9,  as  amended  by  the  London  Gas  Act, 
1905  (5  Edw.  7,  c.  civ.),  s.  4  (3) 

{n)  Saturday  is  to  be  deemed  the  day  preceding  Monday  (London  Gas  Act, 
1905  (5  Edw.  7,  c.  civ.),  s.  10  ;  and  see  notes  {k)  and  (l),  p.  391,  ante. 

(o)  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1880 
(43  &  44  Yict.  c.  clxxxi.),  s.  11. 

ip)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  11. 

(q)  Ibid.,  s.  13.  He  has  a  discretion  as  to  whether  or  not  he  will  hear 
counsel  {E.  v.  Williamson  (1890),  59  L.  J.  (q.  b.)  493).  If  he  decide  without 
giving  notice,  his  decision  may  be  quaslied  by  certiorari  {E.  v.  London  County 
Council,  Ex  parte  Commercial  Gas  Co.  (1895),  11  T.  L.  E.  337). 

(r)  As  to  the  controlling  authority,  see  p.  389,  ante. 

{s)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  11,  which  also  provides  that 
the  company  on  appealing,  or  on  withdrawing  an  appeal,  must  forthwith  give 
notice  of  such  appeal  or  withdrawal,  as  the  case  may  be,  to  the  controlling 
authority. 

{t)  As  to  testing  for  impurities  other  than  sulphuretted  hydrogen,  see  London 
Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  5,  and  p.  393,  post;  and  compare  p.  389,  ante. 
Since  that  Act  came  into  operation,  there  is  no  compulsory  daily  testing  for 
such  other  impurities. 

(u)  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1880 
(43  &  44  Yict.  c.  clxxxi.),  s.  13. 
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gas  referees,  on  such  days  (exclusive  of  Sundays)  as  the  controlling     Sect.  5. 
authority  direct,  and  in  the  manner  for  the  time  being  j)rescribed  Pressure, 
by  the  gas  referees,  testings  of  the  gas  supplied  by  the  com-  Illuminating 
pany  for  the  purpose  of  ascertaining  the  calorific  power,  the  purity  Power,  and 
as  regards  sulphur  other  than  sulphuretted  hydrogen,  and  the  illu-  Purity, 
minating  power  as  ascertained  by  means  of  a  flat  flame  burner  for 
the  time  being  prescribed  by  the  referees  (a).    Each  gas  examiner 
must  forthwith  deliver  to  the  controlling  authority,  to  the  gas 
referees,  to  the  chief  gas  examiner,  and  to  the  company  a  report  of 
the  result  of  each  testing  so  conducted  by  him,  but  the  company 
is  not  liable  to  forfeitures  in  respect  of  any  such  testings  {h). 

Sub-Sect.  4. — Penalties. 

787.  The  company  is  liable  to  forfeit  for  defective  illuminating  Defective 
power  in  respect  of  gas  supplied  on  any  day  at  any  testing  place  for  power, 
the  first  half  of  a  candle  of  defective  power  40s.,  and  for  the  first 

and  every  subsequent  candle  of  defective  power  a  sum  not  less  than 
^£25  and  not  exceeding  ^100,  having  regard  to  the  relative  quanti- 
ties of  gas  manufactured  by  the  respective  companies  (c) ;  and  for 
defective  purity  in  respect  of  gas  supplied  by  the  company  on  any  Impurities, 
day  at  any  testing  place  a  sum  not  exceeding  ^50  for  each  occasion 
on  which  it  is  so  in  default  (d).  But  if  the  controlling  authority 
of  any  testing  place  have  recovered  one  forfeiture  in  respect  of 
illuminating  power,  or  in  respect  of  purity  respectively,  in  the  gas 
supplied  by  the  company  at  one  testing  place  on  any  day,  they  are 
not  entitled  to  any  further  forfeiture  in  respect  of  defective  illumi- 
nating power  or  excess  of  impurity,  as  the  case  may  be,  in  the 
gas  supplied  by  the  company  at  any  other  testing  place  of  such 
controlling  authority  on  the  same  day  (e).  For  defective  pressure  Defective 
at  any  time  during  twenty-four  hours  from  midnight  to  midnight  the  pi'^ssure. 
company  is  liable  to  forfeit  a  sum  not  exceeding  £10,  but  if  the 
controlling  authority  have  recovered  one  forfeiture  in  respect  of 
insufficiency  in  the  gas  supplied  by  the  company  during  any  period 
of  twenty-four  hours,  they  are  not  entitled  to  any  further  forfeiture 
in  respect  of  insufficiency  of  pressure  in  respect  of  the  gas  supplied 
by  the  company  during  the  same  period  (/). 

788.  No  forfeiture  is  to  be  incurred  in  any  case  with  respect  to  Unavoidable 
which  it  is  certified  by  the  chief  gas  examiner  that  the  defect  of  . 
illuminating  power,  excess  of  impurity,  or  insufficiency  of  pressure 

was  occasioned  by  an  unavoidable  cause  or  accident  (g). 


(a)  London  Gas  Act,  1905  (5  Edw.  V,  c.  civ.),  s.  5  (1),  (5).  The  company 
must  give  the  gas  examiner  access  to  any  testing  place,  and  afford  him  all 
facilities  for  the  proper  execution  his  duties  under  this  section  [ibid.,  s.  5  (4)  ). 
As  to  such  prescription,  see  p.  389,  ante. 

(5)  London  Gas  Act,  1905  (5  Edw.  7.  c.  civ.),  s.  5  (2),  (3).  As  to  forfeitures, 
see  p.  394,  post. 

(c)  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1880 
(43  &  44  Vict.  c.  clxxxi.),  s.  14. 

{d)  Hid.,  s.  15.  The  company  are  not  liable  to  any  forfeiture  for  impurities 
other  than  sulphuretted  hydrogen  (London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.), 
ss.  5,  7). 

(e)  Gaslight  and  Coke  and  other  Gas  Companies  Act  Amendment  Act,  1880 
(43  &  44  Yict.  c.  clxxxi.),  ss.  14,  15. 
(/)  I  hid.,  s.  16. 
[g)  Hid.,  s.  17. 
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789.  These  forfeitures  are  recoverable  on  summary  conviction 
before  a  magistrate,  or  in  the  City  before  a  justice  of  the  peace,  and 
every  order  or  conviction  in  respect  of  any  such  penalty  is  subject 
to  the  like  appeal  and  upon  the  same  terms  as  is  provided  in  the 
Metropolitan  Police  Courts  Act,  1839  (h),  in  respect  of  any  order  or 
conviction  of  any  magistrate  (i).  But  if  the  chief  gas  examiner, 
in  giving  his  decision  upon  any  appeal  made  to  him  by  the  company 
against  the  report  of  a  gas  examiner,  certifies  that  the  default  of  the 
company  is  not  substantial,  or  is  not  due  to  the  careless  conduct  of 
the  company  or  its  servants,  then  proceedings  must  not  be  taken 
before  a  petty  sessional  court  for  the  determination  of  the  amount 
of  the  forfeiture  to  be  paid  by  the  company  in  respect  of  such 
default.  In  that  case,  however,  the  chief  gas  examiner,  if  requested 
to  do  so  by  the  controlling  authority,  at  the  time  of  hearing  such 
appeal  or  giving  his  decision  thereon,  or  at  any  time  within  six 
months  after  the  date  of  his  decision,  may,  after  hearing  the  council 
and  the  company,  determine  the  amount  of  the  forfeiture  to  be  paid 
by  the  company  in  respect  of  such  default,  but  in  so  determining  it 
he  must  act  subject  to  the  provisions  already  stated  in  respect  of 
forfeiture  for  defective  illuminating  power  (k).  The  amount  so  fixed 
may  be  recovered  summarily  as  a  civil  debt  {I), 

790.  Proceedings  for  forfeitures  may  be  commenced  at  any  time 
within  six  months  after  the  date  of  the  report  of  the  gas  examiner 
or  after  the  date  of  the  report  of  the  chief  gas  examiner  on  appeal, 
or  in  the  event  of  the  company  appealing  and  withdrawing  the 
appeal,  within  six  months  from  the  date  of  the  receipt  of  the  notice  of 
such  withdrawal  (m).  The  report  of  a  gas  examiner  (in  cases  where 
there  is  no  report  of  the  chief  gas  examiner)  showing  a  case  of 
defective  illuminating  power,  excessive  impurity  in  or  insufficient 
pressure  of  the  gas  supplied  by  the  company,  or,  in  cases  where  there 
is  a  report  of  the  chief  gas  examiner  showing  such  a  case  as  aforesaid, 
such  last-mentioned  report,  is  conclusive  evidence  of  the  liability 
of  the  company  to  a  forfeiture  in  respect  thereof  (n). 


(h)  2  &  3  Vict.  0.  71. 

[i)  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment  Act,  1880  (43 
&  44  Yict.  c.  clxxxi.),  s.  20,  applying  the  provisions  of  the  Metropolis  Gas  Act, 
1860  (23  &  24  Yict.  c.  125),  ss.  46,  47,  53,  which  also  provide  for  the  application  and 
appropriation  of  these  fines.  They  are  payable  to  the  Eeceiver  of  the  Metro- 
politan Police  District  (see  p.  374,  ante),  or  in  the  City  of  London  are  applied  in  aid 
of  the  expenses  of  the  City  police.  As  to  orders  of  magistrates,  generally,  see 
title  Magistrates. 

{h)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  12.  As  to  forfeiture  for 
defective  illuminating  power,  see  Gashght  and  Coke  and  other  Gas  Companies 
Acts  Amendment  Act,  1880  (43  &  44  Yict.  cr  clxxxi.),  s.  14,  and  p.  393,  ante. 

(/)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  12.  It  is  also  to  be  appropriated 
in  the  same  manner  as  if  the  amount  of  such  forfeiture  had  been  fixed  by  a  petty 
sessional  court  {ihid.).  Forfeitures  are  to  be  paid  out  of  the  divisible  profits  of  the 
company,  and  by  way  of  reduction  of  dividend  (Gaslight  and  Coke  and  other  Gas 
Companies  Acts  Amendment  Act,  1880  (43  &  44  Yict.  c.  clxxxi.),  s.  19). 

(m)  London  Gas  Act,  1905  (5  Edw.  7,  c.  civ.),  s.  16.  Any  notice  required  to 
be  given  may  be  served  by  post  {ihid.,  s.  18). 

{71)  Ihid.,  s.  14.  Any  report  or  certificate  of  the  chief  gas  examiner  purport- 
ing to  have  been  signed  by  him  is  for  all  purposes  and  to  all  intents  to  he  prima 
facie  evidence  of  the  due  making  and  signing  thereof  without  proof  of  such 
signature  {ihid.,  s.  17).  As  to  proof  of  documents,  generally,  see  title  Evidence, 
Yol.  XIIL,  pp.  510  €t  scq. 
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GAS  REFEREES. 

See  Gas. 


GAVELKIND. 

See  Descent  and  Disteibution  ;  Keal  Peoperty  and  Chattels 

Eeal. 


GAZETTE  (LONDON). 

See  Evidence. 


GENERAL  AVERAGE. 

See  Shipping  and  Navigation. 
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Bee  Barristers. 


GENERAL  DISTRICT  RATE. 

See  Kates  and  Eating. 


GENERAL  WORDS. 

See  Eeal  Property  and  Chattels  Keal  ;  Sale  of  Land. 


GIBRALTAR. 


See  Dependencies  and  Colonies. 
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title  Choses  in  Action. 

Ecclesiastical  Law. 
, ,  Contract. 

Copyholds  ;  Eeal  Pboperty  ani> 
Chattels  Eeal;  Sale  or  Land. 

„  Elections. 

Estate  and  Other  Death  Duties. 
„     Descent  and  Distribution;  Equity; 
Wills. 

Eeal  Property  and  Chattels  Eeal. 
Estate  and  Other  Death  Duties. 
„     Family  Arrangements. 
„     Copyholds  ;    Eeal    Property  and 
Chattels  Eeal. 
Misrepresentation  and  Fraud. 
Fraudulent  and  Voidable  Convey- 
ances. 

„     Bankruptcy  and  Insolyency. 

„     EQutjTY  ;  Fraudulent  and  Voidable 

Conveyances  ;  Settlements. 
Executors    and     Administrators  ^ 

Wills. 

Estate  and  Other  Death  Duties. 

Charities;  Ecclesiastical  Law. 
„     Bills    of    Exchange,  Promissory 
Notes,  and   Negotiable  Instru- 
ments. 

„     Executors    and     Administrators  ; 
Husband  and  Wife. 
Ecclesiastical  Law. 
Deeds   and    Other  Instruments 
Fraudulent  and  Voidable  Con- 
veyances. 
, ,     Equity  ;  Wills. 

SETTLE'kENTS. 
„        GrAMING  AND  WaGERING. 

Equity  ;  Fraudulent  and  Voidable 
Conveyances  ;  Infants  and 
Children  ;  Misrepresentation  and 
Fraud. 

Fraudulent  and  Voidable  Convey- 
ances. 


Part  I. — Kinds  of  Gifts  and  Definitions. 

791.  Gifts  may  be  divided  into  three  classes — namely,  (1)  gifts 
inter  vivos,  (2)  gifts  mortis  causct,  and  (3)  gifts  by  will.  The 
nature  and  effect  of  testamentary  dispositions  do  not  fall  within  the 
scope  of  this  title  (a). 


(a)  See  title  Wills. 
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A  gift  inter  vivos  may  be  defined  shortly  as  the  transfer  of  any     1*^^^  i. 
property  from  one  person  to  another  gratuitously  (b).    It  is  an  act    ^}^^^  °J 
whereby  anything  is  voluntarily  transferred  from  the  true  possessor 
to  another  person,  with  the  full  intention  that  the  thing  shall  not  iJeiinmons. 
return  to  the  donor,  and  with  the  full  intention  on  the  part  of  the  Gifts  inter 
receiver  to  retain  the  thing  entirely  as  his  own  without  restoring  '^^^oii. 
it  to  the  giver  (c). 

A  post-nuptial  settlement  is  a  form  of  gift,  unless  made  m  Post-nuptial 
pursuance  of  a  binding  ante-nuptial  agreement.  settlement. 

A  gift  mortis  causa  is  one  made  in  contemplation  of  the  death  of  Gitts  mortis 
the  donor,  and  to  take  effect  only  in  that  event ;  to  be  recoverable 
by  the  donor  if  that  event  does  not  occur,  and  to  be  void  if  the 
donee  dies  before  it  occurs  (d).    Such  gift  has  in  effect  the  nature 
of  a  legacy,  and  is  only  a  gift  on  survivorship  {e). 


Part  II. — Competency  to  Give. 

Sect.  1. — Donors  sui  juris, 

792.  P?'i?7i^ /acie  everyone  who  is  sui  juris  can  dispose  by  way  General 

of  gift  of  any  property,  or  of  any  estate  or  interest  therein,  to  competency, 
which  he  is  absolutely  entitled.  It  is  on  legal  and  equitable 
principles  clear  that  a  person  sui  juris  acting  freely,  fairly,  and 
with  sufficient  knowledge,  ought  to  have  and  has  the  power  to 
make,  in  a  binding  and  effectual  manner,  a  voluntary  gift  of  any 
part  of  his  property,  whether  capable  or  incapable  of  manual 
delivery,  whether  in  possession  or  reversion,  and  howsoever 
circumstanced  (/). 

793.  Husband  and  wife  can  make  gifts  to  each  other  of  free-  Husband  and 
holds  and  choses  in  action  (g) ;  and,  since  a  married  woman  i& 


(&)  "Gifts  then  or  grants,  which  are  the  eighth  method  of  transferring 
personal  property,  are  thus  to  be  distinguished  from  each  other,  that  gifts  are- 
always  gratuitous,  grants  are  upon  some  consideration  or  equivalent "  (2  BL 
Com.  440).  As  to  what  is  consideration,  see  title  Conteact,  Yol.  YII.,  pp.  383 
et  seq. 

(c)  Britton  {temp.  Edward  I.),  Translation  by  Nichols,  Vol.  I.,  p.  220.  Gift 
is  a  more  general  term  than  feoffment,  for  gift  is  applicable  to  all  things  • 
movable  and  immovable,  and  feoffment  only  to  land  (ibid.,  p.  221). 

{d)  Tate  v.  Hilbert  (1793),  2  Yes.  Ill,  il9,  where  the  first  two  definitions 
given  by  Swinburne,  Treatise  of  Wills,  p.  22,  were  held  to  be  incorrect,  and 
Lord  LouGHBOROTJGH,  C,  adopted  the  definition  of  Justinian,  Institutes,  Lib.  ii., 
tit.  vii.  :  "Mortis  causa  donatio  est,  quae  propter  mortis  fit  suspicionem :  cum 
quis  ita  donat  ut,  si  quid  humanitus  ei  contigisset,  haberet  is  qui  accepit ;  sin 
autem  supervixisset  is  qui  donavit,  reciperet,  vel  si  eum  donationis  poenituisset, 
aut  prior  decesserit  is  cui  donatum  sit  "  ;  and  see  Sedges  v.  Hedges  (1708), 
Prec.  Ch.  269. 

(e)  Tate  v.  Hilbert,  supra,  at  p.  120. 

(/)  Kekewich  v.  Manning  (1851),  1  De  G.  M.  &  G.  176,  0.  A.,  per  Knight 
Bruce,  L.J.,  at  pp.  187,  188. 

(g)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  50. 
A  conveyance  by  husband  to  wife  was  formerly  void  in  law  {Moyse  v.  Gyles 
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now  capable  of  acquiring,  holding,  and  disposing  of  any  real  or 
personal  property  as  if  she  were  a.  feme  sole  {h),  it  is  submitted  that 
leaseholds  and  chattels  may  now  be  assigned  by  way  of  gift  by 
husband  or  wife  to  each  other  (i).  But  the  question  whether  the 
legal  unity  of  person  of  the  husband  and  wife  has  been  severed  to 
this  extent  by  the  Married  Women's  Property  Act,  1882,  is  not  yet 
judicially  settled  {k)  ;  and  it  is  still  desirable  to  effect  gifts  of  this 
nature  from  a  husband  to  his  wife  by  means  of  a  declaration  of 
trust  (I), 

Where  a  wife  is  not  protected  by  a  restraint  upon  anticipation 
she  can  give  her  separate  property  (including  property  settled  to 
her  separate  use)  to  her  husband,  as  if  she  were  a,  feme  sole(m). 

A  wife  may  make  a  gift  of  her  separate  income  to  her  husband, 
and  the  gift  may  be  inferred  from  the  circumstances  of  the  case  or 
the  conduct  of  the  spouses.  The  receipt  by  her  husband  of  such 
income  with  her  acquiescence,  when  they  are  living  together,  is  a 
strong  presumption  of  gift  (n).  There  is  no  presumption,  how- 
ever, of  a  gift  of  the  wife's  capital.  Prima  facie  a  husband  who 
takes  his  wife's  separate  property  is  a  trustee  of  it  for  her  (o),  and 
the  burden  of  proving  a  gift  lies  upon  him  (p). 

It  seems  that  if  a  wife  gives  away  the  goods  of  her  husband, 
this  is  a  good  gift  until  he  disagrees,  and  if  he  agrees  it  is  made 
indefeasible  (q). 

An  alien  can  dispose  of  real  and  personal  property  of  every 


(1700),  2  Vern.  385) ;  but  in  equity  it  was  sometimes  supported  as  a  declaration 
of  trust  {Baddeleij  v.  Baddeley  (1878),  9  Ch.  D.  113 ;  Fox  v.  Haivks,  Haiuls  v.  Fox 
(1879),  13  Oh.  D.  822;  but  see  Price  v.  Price  (1851),  14  Beav.  598;  Be  Breton's 
Estate,  Breton  v.  Woollven  (1881),  17  Ch.  D.  416). 

{h)  Married  Women's  Property  Act,  1882  (45  &  46  Yict.  c.  75),  s.  1. 

{%)  See  and  consider  Re  March,  Mander  v.  Harris  (1883),  24  Oh.  D.  222,  229, 
230  (reversed  on  appeal  (1884),  27  Ch.  D.  166,  0.  A.,  on  grounds  not  afiecting 
the  proposition  for  which  it  is  cited)  ;  Re  Marlborough  {Duke),  Davis  v.  White- 
head, [1894]  2  Ch.  133  ;  Ramsay  v.  Margrett,  [1894]  2  Q.  B.  18,  C.  A.,  and 
Lister  v.  Hooson,  [1908]  1  K.  B.  174,  C.  A.,  where  power  of  husband  to  make 
a  payment  to  his  wife  was  not  questioned  ;  and  see  title  Husband  and 

{h)  See  Butler  v.  Butler  (1885),  14  Q.  B.  D.  831,  835,  836  ;  affirmed  (1885),  16 
Q.  B.  D.  374,  C.  A.  ;  Re  Jwpp,  Jupp  v.  BucJcwell  (1888),  39  Ch.  D.  148,  153, 
where  opinions  contrary  to  the  opinion  of  Ohitty,  J.,  in  Re  March,  Mander  v. 
Harris,  supra,  were  expressed. 

(I)  Nothing  less  would  do  than  a  clear  irrevocable  gift  either  to  some 
person  as  a  trustee,  or  by  some  clear  and  distinct  act  of  his,  by  which  he 
divested  himself  of  his  property  and  engaged  to  hold  it  as  a  trustee  for  the 
separate  use  of  his  wife"  {M'teany.  Longlands  {1199),  5  Ves.  7l,per  Aeden,  M.E., 
afterwards  Lord  Alvanley,  at  p.  79). 

(m)  Butler  v.  Butler  (1885),  16  Q.  B.  D.  374,  378,  0.  A. 

[n)  Oaton  v.  Rideout  (1849),  1  Mac.  &  G-.  599 ;  Edward  v.  Cheyne  {No.  2) 
(1888),  13  App.  Cas.  385  ;  Re  Flamank,  Wood  v.  Coch  (1889),  40  Ch.  D.  461 ; 
Re  Dixon,  Heynes  v.  Dixon,  [1900]  2  Ch.  561,  C.  A.;  Rowley  v.  Umuin  (1855), 
2  K  &  J.  138;  Patjne  v.  Little  (1858),  26  Beav.  1.  _  The  presumption  can  of 
course  be  rebutted  by  evidence  showing  that  the  wife  did  not  make  any  such 
gift  (see  Parker  v.  Brooke  (1804),  9  Yes.  583  ;  Dixon  v.  Dixon  (1878),  9  Ch.  D. 
587) ;  and  see  title  Husband  and  Wife. 

(o)  Wassell  V.  Leqgatt,  [1896]  1  Ch.  554,  per  Eomer,  J.,  at  p.  556 ;  Rich  v. 
Cockell,  Rich  v.  Hull  (1804),  9  Yes.  369. 

(p)  Re  Flamank,  Wood  v.  Cock,  suj^ra. 

(q)  Shep.  Touch.  (Ed.  Preston),  p.  243. 


Part  II — Competexcy  to  Give. 


description  in  the  same  manner  as  natural-born  British  subjects  Sect,  i 
can  (?•).  Donors 

sui  juris 

794.  A  limited  company  frequently  takes  poWer  by  its  memo-   

randum  of  association  to  benefit  gratuitously  the  employees  of  Limited 
the  company  (a)  and  their  relatives,  and  to  subscribe  to  charit- 
able  objects ;  and,  without  express  power,  a  company,  incorporated 
by  special  Act  of  Parliament  or  under  the  Companies  Acts  (b),  can 
give  gratuities  when  to  do  so  tends  to  the  prosperity  of  the 
company's  business.  These  gratuities  may  take  the  form  of 
presents  to  the  employees  (c),  or  pensions  for  the  benefit  of  the 
family  of  a  deceased  servant  of  the  company  (d),  or,  in  the  case  of 
an  insurance  company,  of  payment  for  a  loss  not  directly  covered 
by  the  policy  (e).  This  power  does  not  extend  in  all  circumstances 
to  a  company  in  liquidation,  as  the  gratuities  cannot  in  such 
case  tend  to  the  prosperity  of  the  company's  business  (/).  But 
if  the  creditors  are  all  paid  and  every  member  of  the  company  is 
sui  juris  and  agrees  to  the  gratuity,  it  can  be  given;  for  in  that 
case  it  is  not  the  gift  of  the  company,  but  of  all  the  members  of 
it.  But  a  company,  without  express  power,  cannot  subscribe  to 
objects,  however  useful,  unless  they  tend  to  benefit  the  company  (f/), 
and  cannot  forego  moneys  owing  to  it,  where  this  would  prejudice 
others  to  whom  it  has  to  account  (h) . 

In  an  agreement  for  the  amalgamation  of  two  companies,  it  may 
be  agreed  that  part  of  the  purchase-money  be  paid  to  the  directors 
of  the  selling  company  by  way  of  compensation  for  loss  of  their 
offices  (i). 

Directors  who  have,  without  consideration,  foregone  their  salaries  Arrears  of 
when  the  funds  of  the  company  were  insufficient  for  its  needs,  can  directors' 

  salaries. 

(r)  Naturalization  Act,  1870  (33  &  34  Yict.  c.  14),  s.  2.    See  title  Alieks, 
Yol.  I.,  p.  309. 

{a)  See  Cyclists'  Touring  Club  v.  Hoplc'.nson,  [1910]  1  Ch.  179,  where  the 
grant  of  a  pension  to  a  former  secretary  was  upheld. 

(&)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  consolidating 
previous  legislation. 

(c)  Hampson  v.  Price's  Patent  Candle  Co.  (1876),  45  L.  J.  (CH.)  437  ;  a  power 
to  grant  pensions  to  persons  in  the  employment  of  the  company  does  not 
authorise  pensions  to  directors  {Normandy  v.  Pnd,  Coope  &  Co.,  Ltd.,  [1908]  1 
Ch.  84). 

{d)  Henderson  v.  Bank  of  Australasia  (1888),  40  Ch.  D.  170. 

(e)  Taunton  v.  Pioyal  Insurance  Co.  (1864),  2  Hem.  &  M.  135. 

(/)  Hutton  V.  West  Cork  Rail.  Co,  (1883),  23  Ch.  D.  654,  C.  A.  ;  Stroud  v. 
Royal  Aquarium  and  Summer  and  Winter  Garden  Society,  Ltd.,  [1903]  W.  N. 
146;  Warren  v.  Lambeth  Waterworks  (1905),  21  T.  L.  E.  685,  where  gratuities 
to  employees  out  of  compensation  money  paid  by  the  Metropolitan  Water  Board 
were  held  ultra  vires. 

[g)  Tomkinson  v.  South- Eastern  Rail.  Co.  (1887),  35  Ch.  D.  675,  where  the 
company  proposed  to  subscribe  to  the  Imperial  Institute ;  and  see  Eastern 
Counties  Rail.  Co.  v.  Hc.ivhcs  (1855),  5  H.  L.  Cas.  331,  at  p.  348,  where  Loid 
Cea^S'WOB.th,  L.C,  says  "  it  must,  therefore,  be  now  considered  as  a  well-settled 
doctrine  that  a  company,  incorporated  by  Act  of  Parliament  for  a  special  pur- 
pose, cannot  devote  any  part  of  its  funds  to  objects  ud authorised  by  the  termj 
of  its  incorporation,  however  desirable  such  an  application  may  appear  to  be  " ; 
and  see  Small  v.  Smith  (1884),  10  App.  Cas.  119." 

{h)  Southampton  Dock  Co.  v.  SoutJiampton  Harbour  and  Pier  Board  (1872), 
L.  E,  14  Eq.  595  ;  see  title  Companies,  Vol.  Y.,  pp.  283  et  seq. 

{i)  Kaye  v.  Croydon  Tramiuays  Co.,  [1898]  1  Ch.  358,  C.  A. 
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subsequently  be  paid  their  arrears,  though  the  payment  is  for  past 
services,  and  therefore  in  strictness  for  no  consideration  (k). 

795.  At  common  law  a  corporation  created  by  royal  charter  has 
'prima  facie  power  to  deal  with  its  property  in  the  same  manner  as  an 
ordinary  person,  but  a  statutory  corporation  is  the  creature  of,  and 
derives  its  powers  from,  the  statute  creating  it  (I). 

Non-commercial  statutory  bodies,  where  their  funds  are  in  effect 
trust  funds,  cannot  make  presents  out  of  them.  For  example,  the 
trustees  of  a  parish  cannot  give  a  gratuity  to  their  clerk  (m) ;  a 
borough  council  cannot  pay  out  of  the  rates  for  a  chain  and 
badge  for  the  mayor  {n) ;  nor,  if  they  are  lords  of  a  manor,  can  they 
charge  the  rates  with  the  usual  dinners  and  refreshments  for 
the  juries  of  the  manor  (o) ;  a  municipal  corporation  cannot 
endow  the  ministers  of  certain  churches  and  chapels  with  fixed 
stipends(  j9) ;  a  vestry  incorporated  under  the  Metropolis  Manage- 
ment Act,  1855  {q),  cannot  out  of  the  rates  or  parish  funds  defray 
the  expenses  of  the  celebration  of  the  opening  of  a  new  vestry  hall 
nor  of  a  dinner  and  ball  in  connection  with  it  {r)  ;  a  municipal 
corporation  cannot  apply  part  of  the  rates  in  celel3rating  a  royal 
wedding  by  providing  medals  and  teas  for  school  children  (s), 
though  a  bond  fide  addition  to  the  mayor's  salary  in  anticipation 
of  an  increased  expenditure  would  be  justified  (s),  nor  can  they 
subsidise  a  college  in  the  town  (s), 

Sect.  2. — Donors  not  siii  juris. 

lufauts.  796.  Gifts,  whether  of  realty  or  personalty,  made  by  infants  are 

voidable  by  them  (a).  Thus,  a  deed  executed  by  an  infant  which 
takes  effect  by  delivery  is  voidable  by  him  but  not  void  (b).  And 
if  an  infant  gives  goods,  or  money,  the  gift  is  voidable  by  him  and 
may  be  recovered  (c).  For  it  is  one  of  the  essentials  of  a  valid  gift 
that  there  should  be  the  complete  assent  of  the  donor  to  the 
transfer  of  the  property  given,  and  an  infant  is  incapable  of  giving 
such  assent  (d). 

(7c)  Lamlert  v.  Northern  Railway  of  Buenos  Ayres  Co.  (1869),  18  W.  E.  180. 

[l)  Sutton's  Hospital  Case  (1612),  10  Go.  Eep.  23  a ;  Wenlock  (Barojiess)  v.  Biver 
Dee  Co.  (1883),  36  Ch.  D.  675,  n.,  0.  A.,  per  Bowen,  L.  J.  ^  An  instance  of  the 
power  of  corporations,  created  by  charter,  to  make  gifts,  is  to  be  found  in  the 
dinners  and  presents  given  by  the  City  companies  ;  and  see  title  Ooepoeations, 
Yol.  YIII.,  pp.  356  et  seq. 

(m)  JEx  parte  Mellish  (1863),  8  L.  T.  47. 

\n)  A.-a.  V.  Batley  Corporation  (1872),  26  L.  T.  392. 

(o)  B.  V.  Bideford  Corporation  (1883),  47  J.  P.  756. 

(p)  A.-G.  V.  Aspinall  (1837),  2  My.  &  Cr.  613. 

[q)  18  &  19  Vict.  c.  120. 

(r)  A.-G.  V.  Berraondsey  Vestry  (1883),  23  Ch.  D.  60,  C.  A. 
is)  A.-G.  V.  Cardiff  Corporation,  [1894]  2  Ch.  337. 

(a)  Bac.  Abr.  tit.  Infancy  and  Age,  I.  (3),  7th  ed.,  p.  367  ;  Perkins,  Laws  of 
England,  s.  12  (Translation,  1642,  p.  6) ;  Shep.  Touch.,  ch.  12,  7th  ed.  (1820), 
p.  230  ;  1  Bl.  Com.  465 ;  Co.  Litt.  171b;  and  see,  generally,  title  Infants  and 

CniLDREN. 

(i?>)  Zouch  d.  Allot  and  Halltt  v.  Barsons  (1765),  3  Burr.  1794 ;  Allen  v.  Allen 
(1842),  2  Dr.  &  War.  307. 

(c)  Manhj  v.  Scott  (1663),  1  Mod.  Eep.  124,  137,  Ex.  Ch. 

{d)  The  dictum  of  Lord  Mansfield,  C.J.,  in  Buckinghamshire  {Earl)  v.  Drury 
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797.  Gifts  by  idiots  and  lunatics  so  found,  whether  of  realty  or 
personalty,  are  absolutely  void  (e)  ;  and,  even  though  made  during 
a  lucid  interval,  a  gift  inter  vivos  by  a  lunatic  so  found  before  a 
supersedeas  of  the  inquisition  has  been  obtained  is  void  (/),  though 
a  gift  by  will  in  similar  circumstances  would  be  valid  {g). 

The  judge  in  lunacy  has,  however,  jurisdiction  to  make  gifts  out 
of  the  personal  estate  of  a  lunatic,  and  this  jurisdiction  has  been 
exercised  not  only  by  gifts  to  charitable  institutions  which  the 
lunatic  when  sane  had  supported,  but  also  by  completing  a  gift 
made  in  discharge  of  what  the  donor,  when  sane,  had  regarded  as 
a  moral  obligation  {h). 

Though  a  person  born  dumb,  or  even  deaf  and  dumb,  if  he  has 
understanding,  can  by  delivery  and  making  signs  etc.  make  a  good 
gift,  one  born  deaf,  dumb,  and  blind  cannot  do  so  (i). 

A  gift  by  a  person  in  such  a  state  of  intoxication  as  to  be  non 
compos  mentis  is  void  {k). 


Sect.  2. 
Donors  not 
sui  juris. 

Idiots  and 
lunatics. 


Deaf,  dumb, 
and  blind 
persons. 

Intoxicated 
persons. 


798.  An  undischarged  bankrupt  cannot  make  a  gift  of  any  Bankrupts, 
property  which  is  vested  in  the  trustee  in  his  bankruptcy  {I). 

799.  A  convict  is  incapable,  while  subject  to  the  Forfeiture  Act,  Convicts. 
1870  (m),  of  alienating  or  charging  any  property.    But  on  his 
ceasing  to  be  subject  to  the  Act,  the  possession,  administration, 

and  management  of  the  property  revests  in  him  (n).  He  can 
dispose  of  property  acquired  by  him  while  lawfully  at  large  under 
a  licence  (o). 

800.  Trustees  and  persons  in  a  fiduciary  position  cannot,  unless  Persons  in 
they  are  authorised  to  do  so,  make  presents  out  of  the  property  p^g^jj^^-^ 


(1761),  2  Eden,  60,  72,  H.L.,  that  "if  an  infant  pays  money  with  his  own 
hand  without  a  valuable  consideration,  he  cannot  get  it  back  "  (assuming  it 
to  be  correctly  reported,  which  has  been  questioned,  see  Simpson,  Law  of 
Infants,  3rd  ed.,  p.  64),  has  not  been  followed.  In  Taylor  v.  Johnston  (1882), 
19  Ch.  D.  603,  Bacon,  Y.-C,  appears  to  have  held  that  a  gift  by  an  infant  of 
chattels  or  personal  property  in  his  possession,  unless  made  under  duress  or 
undue  influence,  could  not  be  avoided  by  him,  but  it  is  submitted  that  this 
decision,  being  contrary  to  the  law  established  by  the  above  authorities,  cannot 
be  supported.    See,  generally,  title  Ineants  and  Children. 

(e)  Bac.  Abr.  tit.  Idiots  and  Lunatics,  E. ;  Beverley's  Case  (1603),  4  Co.  Eep. 
123  b,  126  b ;  Elliot  v.  Tnce  (1857),  7  De  G.  M.  &  O.  475. 

(/)  Ee  Walker  {a  Lunatic  so  Found),  [1905]  1  Ch.  160,  C.  A. 

(g)  Ihid.,  at  p.  172,  where  the  reason  for  the  distinction  between  a  gift 
inter  vivos  and  by  will  by  a  lunatic  is  explained. 

[h]  Be  Whitaker  {a  Person  of  Unsound  Mind)  (1889),  42  Ch.  D.  119,  C.  A. ;  and 
see  title  Lunatics  and  Persons  oe  Unsound  Mind. 

{i)  Shep.  Touch,  (ed.  Preston)  p.  233. 

(k)  Cory  v.  Cory  (1747),  1  Yes.  Sen  19  ;  Cooke  v.  Clayworfh  (1811),  18  Yes. 
12,  16;  Butler  Y.  Mulvihill  (1819),  1  Bli.  137,  H.  L. ;  Nagle  v.  BaijJor  (1842), 
3  Dr.  &  War.  60  ;  and  compare  title  Contract,  Yol.  YIL,  p.  342. 

(Z)  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  44  ;  see  title  Bankruptcy 
AND  Insolvency,  Yol.  IT.,  pp.  143  et  sea. 

(m)  33  &  34  Yict.  c.  23,  s.  8.  As  to  when  a  convict  ceases  to  be  subject  to 
the  operation  of  the  Act,  see  iUd.,  s.  7  ;  and  see,  generally,  title  Criminal 
Law  and  Procedure,  Yol.  IX.,  pp.  429  et  seq. 

{n)  Eorfeiture  Act,  1870  (33  &  34  Yict.  c.  23),  s.  18. 

(o)  Ibid.,  s.  30. 
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Sect.  2.  which  they  merely  hold  for  others.  If  they  deem  it  desirable  to 
Donors  not  make  voluntary  payments,  such  as  subscriptions  to  local  charities, 

sui  jnris.    they  should  apply  to  the  court  for  directions  (p). 
Tenants  for        Tenants  for  life  and  persons  having  the  powers  of  a  tenant  for  life 
life.  can,  in  connection  with  a  sale  or  grant  for  building  purposes,  or  with 

a  building  lease  for  the  general  benefit  of  the  residents  on  the  settled 
land  or  any  part  thereof,  cause  any  parts  of  such  land  to  be  appro- 
priated and  laid  out  for  streets,  roads,  paths,  squares,  gardens,  or  other 
open  spaces  for  the  gratuitous  use  of  the  public  or  individuals  (q). 


Part  !IL — Competency  to  Receive. 

Sect.  1. — In  General. 

801.  As  there  cannot  be  a  gift  without  a  giving  and  taking, 
these  being  the  two  reciprocal  acts  which  constitute  a  gift  (r),  so  it 
is  necessary  that  the  donee  should  be  competent  to  receive  what  is 
intended  to  be  given.  In  general  all  persons,  whether  sui  juris  or  not, 
are  competent  to  receive  gifts  ;  but  there  are  certain  exceptions  (s). 

Illegitimate  children  in  existence  or  en  ventre  sa  mere  can  take,  pro- 
vided that  they  are  sufficiently  designated.  But  future  illegitimate 
children  cannot  have  property  given  to  or  settled  on  them(t). 

Sect.  2.— The  Public, 

Dedication  of  802.  Gifts  may  be  made  and  received  for  the  benefit  of  the 
highways.  public.  A  familiar  instance  is  a  gift  for  the  purposes  of  a  highway 
or  footway,  v/hich  is  termed  a  dedication.  As  a  rule  this  form  of 
gift  is  evidenced  by  the  owner  permitting  the  public  to  have  the 
free  use  of  the  way  for  a  number  of  years  without  impediment  (u). 
But,  although  if  dedication  is  possible  it  will  be  assumed,  yet  it  is 
open  to  the  owner  of  the  soil  to  show  that  owing  to  the  condition 
of  the  title  dedication  was  not  possible :  and  this  rebuts  the  pre- 
sumption which  results  from  continued  user  by  the  public  (a).  And 
although  dedication  is  usually  proved  by  user,  it  is  not  user  but 
.  dedication  which  constitutes  the  highway  (b).    The  dedication  must 

(p)  But  in  Row  v.  Winterton  {Earl)  (1902),  51  "W.  E.  262,  the  court  allowed  a 
trustee  in  his  account  the  amount  of  a  voluntary  school  rate,  on  the  ground 
that  if  no  one  paid  the  voluntary  rate  a  board  school  would  be  established,  and 
that  would  cause  a  heavier  rate  to  be  levied  compulsorily.  As  to  duties  of 
trustees,  generally,  see  title  Tetjsts  and  Trustees. 

{q)  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  s.  1 6 ;  compare  Settled  Estates 
Act,  1877  (40  &  41  Vict.  c.  18),  ss.  20—22 ;  and  see  title  Settlements.  As  to 
open  spaces,  see  title  Open  Spaces  and  Eeceeation  Geounds. 

(r)  Cochrane  v.  Moore  (1890),  25  Q.  B.  D.  57,  76,  0.  A. 

(s)  See  pp.  405  et  seq.,  pod. 

(t)  Co.  Litt.  3b;  Hill  v.  CrooJc  (1873),  L.  E.  6  H.  L.  265;  Crook  v.  Hill 
(1876),  3  Ch.  D.  773  ;  Ehhern  v.  Fowler,  [1909]  1  Ch.  578,  C.  A.,  overruling  Be 
Shaiu,  RoUnson  v.  Bhaw,  [1894]  2  Ch.  573.  See  titles  Infants  and  Ciiildeen  ; 
Settlements;  Wills. 

(w)  Ruyhy  Charity  {Trustees)  v.  Merrijtveather  (1790),  11  East,  375,  n. ;  Green- 
wich Board  of  Works  v.  Maudslay  (1870),  L.  E.  5  Q.  B.  397. 

(a)  Farquiiar  v.  Newbury  Rural  Council,  [1909]  1  Ch.  12,  C.  A. 

(/>)  A.-C.  V.  Esher  Linoleum  Co.,  Ltd.,  [1901]  2  Ch.  647. 
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be  in  perpetuity :  there  is  no  such  thing  known  to  the  law  as      ^^c-i.  2. 
dedication  of  a  way  for  a  term  (c).  The  Public, 

Sect.  3. — Infants,  Trustees,  and  Others. 

803.  Infants  are  capable  of  receiving  property,  whether  under  a  infants, 
will,  by  grant,  or  otherwise :  but  they  may  avoid  the  gift  on 
attaining  majority  (d).    An  infant  cannot  give  a  valid  receipt  for 
money  paid  to  him  in  pursuance  of  an  instrument,  unless  thereby 
expressly  authorised  to  do  so  (e). 

A  deed  will  pass  an  interest  to  an  infant  even  when  coupled  with 
a  liability  if  it  is  for  his  benefit  to  accept  it  (/).  "  Thus,  a  transfer 
to  an  infant  of  shares  in  joint  stock  companies,  which  are  not  fully 
paid  up,  is  voidable,  not  void,  so  that  he  can  affirm  the  transfer  on 
coming  of  age  (g) ;  but  if  in  the  interval  events  occur  which  make  it 
clearly  for  his  benefit  to  repudiate  it,  it  will  be  treated  as  a 
nullity  (h). 

804.  Under  the  Married  Women's  Property  Act,  1882  (i),  a  ^Tarried 
married  woman  is  capable  of  acquiring  and  holding  any  real  or  women, 
personal  property  as  her  separate  property  as  if  she  were  a  feme 

sole. 

805.  A  trustee  cannot  receive  a  substantial  gift  from  his  cestui  Trustees. 
que  trust  out  of  the  trust  property  {k). 

An  officer  or  servant  of  a  friendly  or  industrial  and  provident  Officers  of 
society  or  of  a  trade  union  cannot  be  the  nominee  of  a  member  othej?^"^  ^^^^ 
under  the  provisions  of  the  Acts  authorising  nominations,  unless  he  societies, 
or  she  is  the  husband,  wife,  father,  mother,  child,  brother,  sister, 
nephew  or  niece  of  the  nominator  (l). 

806.  The  representatives  of  a  person  dead  at  the  date  of  the  A  dead 
execution  of  a  deed  cannot  take  under  it  (m) .  perscn. 


(c)  CorseUis  v.  London  County  Council,  [1907]  1  Cii.  704,  713,  following 
Eawes  v.  Hawkins  (1860),  8  0.  B.  (n.  s.)  848,  ;per  Byles,  J.,  at  p.  858;  see  title 
Highways,  Streets,  and  Bridges. 

{d)  Bac.  Abr.  tit.  Infancy  and  Age;  and  see  title  Infants  and  Children. 

(e)  Be  Berieker,  Peters  v.  Banclierean,  [1895]  W.  N.  28  ;  and  see  Re  Cardross's 
Settlement  (1878),  7  Oh.  D.  728. 

(/)  Lumsden's  Case  (1868),  4  Oh.  App.  31. 

(g)  Hid.,  explaining  Re  Joint  Stock  Discount  Co.,  Mannas  Case  (1867), 
3  Gh.  App.  459,  n. 

(h)  Re  St.  George's  Steam  Packet  Co.,  Litchfield's  Case  (1850),  3  De  G-.  &  Sm. 
141;  Re  Electric  Telegraph  Co.  of  Lreland,  Reid's  Case  (1857),  24  Beav.  318; 
Curtis's  Case  (1868),  L.  E.  6  Eq.  455  ;  Capper's  Case  (1868),  3  Oh.  App.  458 ; 
Lumsdens  Case,  supra;  Symons'  Case  {1870),  5  Oh.  App.  298. 

(i)  45  &  46  Yict.  c.  75,  s.  1  (1) ;  see  title  Husband  and  Wife. 

{k)  Vaughton  v.  Nolle  (1861),  30  Beav.  34,  39  ;  and  see  titles  Fraudulent 
and  Voidable  Oonveyances,  p.  109,  ante;  Trusts  and  Trustees. 

{I)  Priendlj^  Societies  Act,  1896  (59  &  60  Yict.  c.  25),  s.  56  (3) ;  Industrial 
and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  (1) ;  Trade  Union 
Act,  Amendment  Act,  1876  (39  &  40  Yict.  c.  22),  s.  10  ;  and  see,  generally,  titles 
Friendly  Societies,  p.  153,  ante;  Industrial,  Provident  and  similar 
Societies  ;  Trade  and  Trade  Unions. 

(m)  Re  Tilt,  Lampet  v.  Kennedy  (1896),  74  L.  T.  163,  following  dictum  of 
Hall,  Y.-O.,  in  Re  CorUshley's  Trusts  (1880),  14  Oh.  D.  846. 
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Sect.  4. — Charities,  Corporations,  Public  Bodies  etc. 

807.  Money,  goods,  and  other  personal  property  (except  chattels 
real)  may  be  given  to  and  validly  received  by  charities :  but,  with 
certain  exceptions,  land,  as  defined  by  statute  (n),  cannot  be 
acquired  for  charitable  purposes  by  gift  inter  vivos,  except  in 
accordance  with  the  provisions  of  the  Mortmain  and  Charitable 
Uses  Act,  1888  (o),  which  apply  to  assurances  of  land  by  deed,  in 
spite  of  the  Mortmain  and  Charitable  Uses  Act,  1891  (p).  There 
are,  however,  various  exemptions  from  the  provisions  of  the 
Act  (q) ;  and  certain  charitable  and  public  institutions  and  bodies 
are  exempted  by  special  Act  or  charter  or  by  some  public 
Act  (r). 

A  gift  of  land  cannot  be  made  to  a  corporation,  as  opposed  to  a 
joint  stock  company,  without  a  charter  or  licence  from  the  Crown, 
or  under  the  authority  of  an  Act  of  Parliament ;  and  if  it  should 
be  so  given,  it  will  be  forfeited  to  the  Crown,  or  if  held  of  a  mesne 
lord  under  the  Crown,  then  to  the  mesne  lord  (s).  Many  corpora- 
tions, however,  have  authority  from  the  Crown  to  hold  land  not 
exceeding  a  certain  limit  (O-  When  that  limit  is  reached,  a  further 
licence  has  to  be  obtained,  if  the  corporation  desires  to  hold  any 
more  land. 

A  county  council  (a),  or  a  metropolitan  borough  council  (6),  can 
acquire  lands,  easements,  rights,  halls,  buildings  and  offices,  and 
there  can  be  no  doubt  that  the  acquisition  may  be  by  way  of  gift. 
A  parish  council  is  expressly  authorised  to  accept  and  hold  any  gifts 
of  property,  real  or  personal,  for  the  benefit  of  the  inhabitants  of 
the  parish  or  any  part  thereof  (c) ;  a  district  council  is  expressly 
authorised  to  acquire  by  way  of  gift  any  estate  in  or  rights  over  a 
common,  regulated  under  a  scheme,  for  the  purposes  of  the 
scheme  (d). 

The  Governors  of  Queen  Anne's  Bounty  can  accept  gifts  for  the 
augmentation  of  the  maintenance  of  the  ministers  of  the  Church  of 
England  (e).    The  Ecclesiastical  Commissioners  for  England  may 


(n)  See  the  definition  of  **land"  in  the  Mortmain  and  Charitable  Uses  Act, 
1891  (54  &  55  Yict.  c.  73),  s.  3. 

(o)  51  &  52  Yict.  c.  42.  As  to  what  are  "  charities,"  see  the  definition,  ilid.y 
s.  13  (2),  which,  however,  is  not  exhaustive ;  and  title  Charities,  Vol.  IV.,  p.  106. 

(p)  Re  Hume,  Forhes  v.  Hume,  [1895]  1  Ch.  422,  C.  A. 

[q)  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Yict.  c.  42),  s.  6. 

(r)  As  to  these  and  as  to  this  subject  generally,  see  title  Charities,  Yol.  lY., 
pp.  124  seq. 

(s)  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Yict.  c.  42),  s.  1  (1); 
and  see  title  Corporations,  Yol.  YIIl.,  pp.  367  et  seq. 

{t)  E.g.,  the  City  companies  and  the  Foundling  Hospital.  In  the  latter 
case  an  Act  of  Parliament  further  defines  the  rights  of  the  Hospital  (stat.  (1739) 
13  Geo.  2,  c.  29). 

(a)  Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  65 ;  and  see, 
generally,  title  Local  Government. 

{b)  London  Government  Act,  1899  (62  &  63  Yict.  c.  14),  s.  5  (2),  and  Sched.  11. , 
Part  II. 

(c)  Local  Government  Act,  1894  (56  &  57  Yict.  c.  73),  s.  8  (h). 
(c^)  Commons  Act,  1899  (62  &  63  Yict.  c.  30),  s.  7 ;  and  see  title  Commons 
and  Rights  oe  Common,  Yol.  lY.,  pp.  597  et  seq. 
(e)  Stat.  (1703)  2  &  3  Ann.  c.  20,  ss.  4,  5. 
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likewise  accept  gifts  for  certain  purposes  (/).  The  minister  and 
churchwardens  of  a  parish  can  accept  gifts  for  school  sites  (g). 

Gifts  of  land  not  exceeding  one  acre  for  the  enlargement  of 
churchyards  or  burial  places  in  England  or  Wales  may  be  made 
to  the  person  or  corporation  in  whom  the  churchyard  or  burial 
place  is  vested,  and  the  donor  may  reserve  the  exclusive  right  in 
perpetuity  of  burial  and  of  placing  monuments  and  gravestones  in 
a  part  of  the  land  so  added  not  exceeding  one  sixth  of  the  whole  {h). 


Sect.  4. 

Charities, 
Corpora- 
tions, 
Public 
Bodies  etc. 

Gifts  for 
ecclesiastical 
purposes  etc. 


Part  IV.— Gifts  Inter  Vivos. 

Sect.  1. — Gifts,  Subjects  of. 
Sub-Sect.  1. — Beal  Estate. 

808.  Land  and  any  estate  or  interest  therein  and  any  heredita-  Land, 
ments,  corporeal  or  incorporeal,  may  be  the  subject  of  gift.  Gifts 

of  land  are  usually  termed  voluntary  conveyances.  All  voluntary  Voluntary 
conveyances  of  land  or  any  interest  therein,  except  conveyances  in  conveyances, 
favour  of  a  charity  (t),  were  formerly  held  void  as  against  purchasers 
for  value  or  mortgagees  from  the  grantor  (j) ;  but  this  is  no  longer 
so,  and  no  voluntary  conveyance  made  bond  fide  and  without 
fraudulent  intent,  and  without  reserving  a  power  of  revocation  to  the 
grantor  at  his  pleasure,  can  now  be  defeated  by  any  subsequent 
disposition  by  the  grantor  (/c). 

A  deed  of  gift  of  land  passes  all  the  buildings  on  it,  and  the  rights  G-ift  of  land, 
enjoyed  with  it  (0,  but  not  the  tithes  nor  tithe  rentcharges  (m).  If 
it  is  intended  to  present  the  tithe  rentcharge  to  the  owner  of  the  Tithe 
land  on  which  it  is  charged,  so  that  it  may  merge,  this  can  be  rentcharge. 
carried  into  effect  by  a  deed  or  declaration  to  be  confirmed  by  the 
Board  of  Agriculture  and  Fisheries  {n). 

809.  A  gift  of  a  right  of  patronage  of  a  benefice  is  not  valid  Advowsons. 
unless  (1)  it  is  properly  registered,  (2)  it  transfers  the  whole 

(/)  New  Parishes  Act,  1843  (6  &  7  Yict.  c.  37),  s.  22,  as  explained  by  New 
Parishes  Act,  1844  (7  &  8  Vict.  c.  94),  s.  7  ;  District  Church  Tithes  Act,  1865 
(28  &  29  Yict.  c.  42),  s.  7 ;  and  see  title  Ecclesiastical  Law,  Yol.  XI.,  p.  773.  ' 

{g)  School  Sites  Acts,  1841  (4  &  5  Yict.  c.  38),  s.  7,  and  1844  (7  &  8  Yict.  c. 
37),  s.  4;  and  see,  generally,  title  Education,  Yol.  XII.,  pp.  118  et  seq. 

{h)  Consecration  of  Churchyards  Act,  1868  (31  &  32  Yict.  c.  47) ;  and  see  title 
BuEiAL  Ai^D  Ceematioi^,  Yol.  III.,  pp.  434,  435,  441  et  seq. 

{i)  Ramsay  v.  Gilchrist,  [1892]  A.  0.  412,  P.  0. 

(j)  Stat.  (1584-5)  27  Eliz.  c.  4.  The  Act  only  refers  to  conveyances  intended 
to  be  fraudulent  and  covinous,  but  all  voluntary  conveyances  were  held  by  the 
court  to  be  prima  facie  fraudulent ;  voluntary  settlements  of  personal  estate 
(except  leaseholds  to  which  no  liability  is  attached)  are  not  within  the  Act 
{Jones  V.  Croucher  (1822),  1  Sim.  &  St.  315);  see  title  Eratjdulent  and 

YOIDABLE  CONYEYANCES,  p.  96,  ante. 

(k)  Voluntary  Conveyances  Act,  1893  (56  &  57  Yict.  c.  21).  The  Act  applies 
to  conveyances  made  either  before  or  after  it  was  passed,  unless  the  land  has 
previously  been  disposed  of  in  favour  of  a  purchaser  for  value ;  see  title 
Eratjdulent  and  Yoidable  Conveyances,  p.  93,  ante. 

(1)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  6; 
and  see,  generally,  title  Eeal  Property  and  Chattels  Eeal. 

(m)  Chapman  v.  Oatcomhe  (1836),  2  Bing.  (n.  C.)  516. 

(n)  Tithe  Acts,  1836  (6  &  7  Will.  4,  c.  71),  s.  71,  1838  (1  &  2  Yict.  c.  64),  1839 
(2  &  3  Yict.  c.  62),  s.  6,  1842  (5  &  6  Yict.  c.  54),  s.  20,  and  1846  (9  &  10  Yict. 
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Gifts. 


Sect.  1.     interest  of  the  donor,  and  (3)  more  than  a  year  has  elapsed  since 
Gifts,      the  last  admission,  but  in  a  family  settlement  a  life  interest  may 
Subjects  of.  be  reserved  to  the  settlor  (o). 

Any  agreement  for  any  exercise  of  a  right  of  patronage  in  favour  of 
or  on  the  nomination  of  another  or  for  the  retransfer  of  the  right  or 
for  the  resignation  of  a  benefice  in  favour  of  any  person  is  invalid  (p). 

National  SIO.  In  several  cases  in  which  real  estate  has  been  granted  to 

grants.  persons  for   distinguished   services   performed   and   to  support 

dignities  then  created,  the  legislature  has  attached  conditions  pre- 
venting or  affecting  the  alienation  of  the  fee  simple  (q).  In  such 
cases  alienation  of  the  rents  and  profits  during  the  life  of  the 
holder  of  the  dignity  is  not  prohibited  (?').  But  hereditaments 
the  reversion  to  vvhich  is  in  the  Crown,  if  given  by  the  Crown  by 
way  of  reward  for  services,  are  inalienable  (s) ,  though  if  given  out 
of  affection  they  may  be  alienated  as  if  given  out  of  affection  by  a 
private  person  (t). 

Sub-Sect.  2. — Chattels. 

811.  All  chattels  may  be  the  subject  of  gift;  but  at  law  only  an 
absolute  interest  in  them  can  be  given  inter  vivos,  and  a  grant  of 
chattels  for  life  vests  the  whole  legal  interest  in  the  grantee  to 
whom  they  are  given  for  life.  Through  the  medium  of  trusts 
limited  interests  can  be  created  in  any  chattels,  except  to  things 
qii(E  ipso  usu  consumuntur,  which,  unless  they  consist  of  farming- 
stock,  or  stock-in-trade  of  a  business  {a},  cannot  be  given  for  less 
than  an  absolute  interest. 

A  complete  gift  of  chattels,  where  the  possession  remains  with 
the  donor,  must  be  effected  by  a  bill  of  sale  duly  attested  and 
registered  under  the  Bills  of  Sale  Act,  1878  (b). 

c.  73),  s.  19  ;  for  a  form  of  declaration,  see  Bncyclopsedia  of  Eorins  and  Precedents, 
Vol.  XIY.,  p.  374;  and  see  title  Ecclesiastical  Law,  Yol.  XL,  p.  751. 

(o)  Benefices  Act,  1898  (61  &  62  Vict,  c  48),  s.  1 ;  and  see  title  Ecclesiastical 
Law,  Vol.  XL,  pp.  582  et  seq. 

(p)  Benefices  Act,  1898  (61  &  62  Vict.  c.  48),  s.  1. 

{q)  See,  e.g.,  the  cases  of  The  Duhe  of  Marlborough,  stat.  (1706),  6  Ann.  c.  6, 
B.  5;  The  Duke  of  Wellington,  stat.  (1814)  54  Geo.  3,  c.  161,  s.  8;  The  Earl  of 
l^hrewshury,  Private  Act  (1719)  6  Geo.  1,  c.  29  ;  Shrewsbury  {Earl)  v.  Scott  (1859), 
6  C.  B.  (N.  S.)  1  ;  Howard  v.  Shrewsbury  {Earl)  (1867),  2  Ch.  App.  760 ;  The 
Earl  of  Abergavenny,  Unpriiited  Private  Act  (1555)  2  &  3  Ph.  &  M.  c.  23  ;  Aber- 
gavenny {Earl)  V.  Brace  (1872),  L.  E.  7  Exch.  145 ;  and  The  Bolton  Estates, 
Private  Act  (1535-6)  27  Hen.  8,  c.  16;  Be  Bolton  Estates,  Russell  v.  Meyrick, 
[1903]  2  Ch.  461,  0.  A.    As  to  estate  in  fee  simple,  generally,  see  title  Eeal 

PliOPERTY  AND  CHATTELS  PEAL. 

(r)  Bavis  v.  Marlborough  (Duhe)  (1818),  1  Swan.  74. 

(s)  Pines  and  Eecoveries  Act,  1833  (3  &  4  Will.  4,  c.  74),  s.  18 ;  PerJdns  d. 
Vowe  V.  Sewell  (1768),  1  Wm.  Bl.  654;  compare  Chesterfield's  {Earl)  Case  (1665), 
Hard.  409  ;  Robinson  v.  Giffard,  [1903]  1  Ch.  865.  ISuch  estates  can  be  dealt 
with  under  the  Settled  Land  Acts  (see  Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38,  s.  58),  unless  the  land  was  purchased  with  money  provided  by  Parliament 
iu  consideration  of  public  services  {ibid.). 

{t)  Grafton  {Duke)  v.  London  a7id  Birmingham  Rail.  Co.  (1838),  5  Bing.  (n.  C.) 
27  ;  A.-G.\.  Richmond  {Dake)  (No.  2),  [1907]  2  K  B.  940. 

{a)  Groves  v.  Wright  (1856),  2  K.  &  J.  347 ;  Myers  v.  Washlrook,  [1901]  1 
K.  B.  360 ;  compare  Breton  v.  Wlockett  (1878),  9  Ch.  D.  95. 

{b)  41  &  42  Vict.  c.  31,  s.  8.  This  Act  still  regulates  bills  of  sale  by  way  of 
absolute  transfer,  notwithstanding  the  repeal  of  s.  8  {ibid.)  contained  in  the  Bills 
of  Sale  Act  (1878)  Amendment  Act,  1832  (45  &  46  Vict.  c.  43),  s.  15 ;  see  Swift  v. 
Bannell  (1883),  24  Ch.  D,  210,  and  title  Bills  or  Sale,  Vol.  III.,  p.  5. 
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Sect,  1. 

Gifts, 
Subjects  of. 

Wild 
animals. 

Dead  bodies. 


Choses  in 
action 

Expectancies, 


Possibility 
coupled  \Tith 
an  interest. 


Animals  fer(E  naturce,  while  unreclaimed,  cannot  be  the  subject 
of  a  gift  (c). 

There  is  no  property  in  a  dead  body,  so  that  a  man  cannot  by 
will  or  any  other  instrument  dispose  of  his  own  body,  nor  can  he 
dispose  of  the  body  of  anyone  else  {d). 

Sub-Sect.  3. — Choses  in  Action. 

812.  With  certain  exceptions  all  choses  in  action  are  assignable, 
and  may  be  the  subjects  of  gift  (e). 

A  mere  expectancy,  however,  such  as  a  spes  successionis  to 
property,  as  the  possible  heir  or  one  of  the  possible  next  of  kin  of 
a  living  person  is  not  a  title  to  property  by  English  lav/  (/) ;  and 
a  voluntary  assignment  of  such  an  expectancy,  even  though  under 
seal,  will  not  be  enforced  (g),  and  is  wholly  inoperative  both  at  law 
and  in  equity  (h)  ;  though  an  assignment  of  it  for  value  would  be 
supported  in  equity  as  a  contract  (i).  It  follows  that  gifts  of  mere 
expectancies,  or  possibilities,  cannot  be  made. 

A  possibility  coupled  with  an  interest  is  more  than  a  possibility  ; 
it  is  a  present  interest  (./).  Such  interest  has  been  made  alien- 
able by  deed  since  the  1st  October,  1845  (k),  and  may  be  validly 
given  (Z). 

Sect.  2. — Gifts,  how  made. 
Sub -Sect.  1. — In  Qeneral. 

813.  There  are  three  modes  by  which  a  gift  inter  vivos  can  be  Three  means 
perfectly  made,  namely  :  (1)  by  deed  or  instrument  in  writing,  (2)  by  °^  sift- 
delivery  in  cases  where  the  subject  of  the  gift  admits  of  delivery,  and 

(3)  by  declaration  of  trust,  which  is  the  equitable  equivalent  of  a  gift. 

(c)  Snei).  Touch,  (ed.  Preston)  p.  244  ;  and  see  title  Animals,  Yol.  I.,  p.  365. 

{d)  R.  V.  Sharpe  (1857),  Dears.  &  B.  160  ;  B.  v.  Fox  (1841)  2  Q.  B.  246  ;  R.  v. 
Scott  (1842),  2  Q.  B.  248,  n.  :  Williams  v.  Williams  (1882),  20  Oh.  D.  659.  By 
the  Anatomy  Act,  1832  (2  &  3  Will.  4,  c.  75),  s.  8,  a  person  can,  in  writing  at  any 
time,  or  during  his  last  illness  verbally  in  the  presence  of  two  witnesses,  direct 
his  body  to  be  examined  anatomically,  and  the  examination  may  take  place 
unless  certain  relatives  object;  see  titles  Burial  and  Chemation,  Yol.  III., 
p.  405 ;  Medicine  and  Phaemagy. 

(e)  See  title  Choses  in  Action,  Yol.  lY.,  pp.  365  et  seq.,  400  et  seq. 

if)  Re  Parsons,  StocJdey  y.  Parsons  (1890),  45  Ch.  D.  51  (differing  f  rom  i^e 
Beaupre's  Trusts  (1888),  21  L.  E.  Jr.  397,  0.  A.);  Allcard  v.  Walker,  [1896]  2 
Ch.  369  ;  Re  Chichester's  Estate,  [1908]  1  I.  E.  297,  C.  A. ;  see  also  Dursley  [Lord] 
V.  Fitzhardinge  Berkeley  (1801),  6  Yes.  251,  260;  Smith  v.  A.-G.  (1777),  cited 
6  Yes.  260 ;  Bavis  v.  Angel  (1862),  4  De  G.  F.  &  J.  524  ;  Clowes  v.  Hilliard 
(1876),  4  Oh.  D.  413. 

{g)  Meek  v.  Kettlewell  (1842),  1  Hare  464;  affirmed  (1843)  1  Ph.  312  ;  jRe 
Ellenborough,  Towry  Law  v.  Burne,  [1903]  1  Ch.  697. 

{h)  Re  Tilt,  Lampet  v.  Kennedy  (1896),  74  L.  T.  163. 

(0  Tailhy  v.  Official  Receiver  (1888),  13  App,  Oas.  523,  548;  and  see  title 
Choses  in  Action,  Yol.  lY.,  p.  376. 

(/)  Watkins,  Principles  of  Conveyancing,  8th  ed.,  253,  n. ;  compare  Pe?Tw  v. 
Phelips  (1810),  17  Yes.  173. 

(k)  'Real  Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  6 ;  Re  Parsons,  Stockley  v. 
Parsons,  supra. 

(Z)  Kekeioich  v.  Manning  (1851),  1  De  G.  M.  &  G.  176,  0.  A.  The  assignment 
in  this  case  was  not  of  an  expectancy,  but  of  property  :  accordingly  the  decision 
has  not  overruled  the  rule  as  to  expectancies  stated  above  (see  Re  Fllenharough, 
Towry  Law  v.  Burne,  supra,  at  p.  700). 
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Gifts. 


Sect.  2. 
Gifts, 
how  made. 

Legal  estates 
in  land. 

Feoffments. 


Kegistered 
land. 


Form  of 
deed. 


Chattels. 


Sub-Sect.  2. — Deed  or  Instrument  in  Writing. 

814.  The  legal  estate  in  land  can  be  granted  by  deed  (m)  only : 
but  where  land  is  held  in  trust,  a  grant  of  the  beneficial  interest 
therein  can  be  made  by  writing  signed  by  the  grantor  (n). 

Formerly  land  might  be  legally  conveyed  by  means  of  a  feoff- 
ment, but  since  1st  October,  1845,  a  feoffment,  except  one  made 
under  custom  by  an  infant,  must  be  evidenced  by  deed  (o). 

If  the  title  to  land  is  registered  under  the  Land  Transfer  Acts, 
1875  and  1897  {p),  the  gift  of  the  legal  fee  simple  in  land  must  be 
made  by  registered  transfer  ((?).  But  legal  and  equitable  interests 
in  registered  land  can  be  disposed  of  by  deed  off  the  register, 
subject  to  the  paramount  power  of  the  registered  proprietor  to 
defeat  them  by  registered  transfer  (r) ;  and  a  donor  can  create  and 
give  to  others  particular,  or  limited,  interests  in  registered  land, 
which  cannot  be  so  defeated,  by  means  of  deeds  off  the  register, 
protected  by  notices,  cautions,  inhibitions,  or  restrictions  (s). 

No  particular  form  is  necessary  for  a  gift  of  land  by  deed.  It 
can  be  made  by  an  indenture  made  between  the  donor  and  donee  or 
by  deed  poll  under  the  hand  and  seal  of  the  donor  {t).  Although  it 
is  usual  and  prudent  to  have  a  witness  to  attest  the  execution  of  the 
deed,  this  is  not  necessary  except  in  the  case  of  a  transfer  of  regis- 
tered land(w),  or  in  the  case  of  gifts  under  statutes  which  require 
attestation  of  the  execution  by  the  donor  {x) . 

815.  Chattels  can  be  conveyed  by  deed  (a)  ;  and  if  possession 
is  forthwith  taken  and  retained  by  the  donee,  no  particular  form  of 
deed  is  required.  If  the  chattels  are  left  in  the  possession  of  the 
donor,  the  deed  must  be  registered  as  a  bill  of  sale  {h).  An  instru- 
ment merely  expressing  a  desire  that  a  person  should  have  a 
chattel,  without  any  delivery  of  the  chattel,  will  not  pass  any 
property  therein  (c). 

(m)  For  the  general  law  relating  to  deeds,  see  title  Deeds  and  Other 
Instruments,  Yol.  X.,  pp.  355  et  seq.  For  forms  of  deeds  appropriate  to  various 
cases  of  gifts,  see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YL,  pp.  129—147. 

(n)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  9.  For  appropriate  forms,  see 
Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  p.  133. 

(o)  Eeal  Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  3.  By  the  custom  of  gavel- 
kind an  infant  of  the  age  of  fifteen  years  can  dispose  of  his  land  by  feoffment, 
but  only  for  full  consideration  :  the  exception,  therefore,  does  not  apply  to  gifts 
{Re  Maskell  and  Goldfinch'' 8  Contract,  [1895]  2  Oh.  525) ;  and  see  title  Ineants 
AND  Children. 

{p)  38  &  39  Yict.  c.  87  ;  60  &  61  Yict.  c.  65. 

iq)  Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87),  s.  49. 

(r)  Capital  and  Counties  Bank,  Ltd.  v.  Rhodes,  [1903]  1  Oh.  631,  0.  A. 

(s)  Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87),  ss.  50,  53,  57,  58;  Land 
Transfer  Act,  1897  (60  &  61  Yict.  c.  65);  see  title  Eeal  Property  and 

{t)  See  Eeal  Property  Act,  1845  (8  &  9  Yict.  c.  106),  s.  5. 
(w)  Land  Transfer  Eules,  1903,  r.  126,  and  Form  20. 

{x)  E.g.,  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Yict.  c.  42), 
s.  4  (6) ;  see  title  Charities,  Yol.  lY.,  p.  129,  and  Merchant  Shipping  Act, 
1894  (57  &  58  Yict.  c.  60). 

(a)  For  forms  of  deeds  of  gift  of  chattels,  see  Encyclopsedia  of  Forms  and 
Precedents,  Yol.  YL,  pp.  129  et  seq. 

(b)  See  note  (&),  p.  408,  ante. 

(c)  Douglas  v.  Douglas  (1869),  22  L.  T.  127. 
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816.  A  British  ship  or  a  share  therein  can  be  transferred  by     Sect.  2. 
bill  of  sale  duly  attested  and  registered  at  her  port  of  registry  (d).  Gifts, 

how  made. 

817.  Some  choses  in  action  can  be  disposed  of  only  by  deed  or   

instrument  in  writing  (e).  ^''^'^^  ^^^P^- 

Transfers  of  shares  in  railway  and  other  companies  formed  under  Shares  in 
the  provisions  of  the  Companies  Clauses  Consolidation  Act,  1845  (/),  if^^^^^ 
must  be  by  deed.    But. shares  in  a  joint  stock  company  must  be  companies, 
transferred  in  manner  provided  by  the  articles  of  association  of 
the  company  (g).    Frequently  the  articles  require  the  transfer  to 
be  by  deed,  but  in  default  of  any  regulation  in  the  articles  the 
transfer  may  be  in  writing  only,  and  must  be  executed  by  both 
transferor  and  transferee  (h). 

In  some  cases  the  title  of  the  transferee  is  not  perfected  until  the  Registration, 
transfer  is  registered  or  the  transferee  has  a  present  absolute  and 
unconditional  right  to  have  it  registered  (i).  Where  an  intending 
donor  dies  before  he  has  executed  the  transfers  of  debenture  stock 
and  shares  which  he  has  directed  to  be  purchased  out  of  his  money, 
in  his  wife's  name,  the  passing  of  the  wife's  name  by  the  broker  to 
the  vendor  on  the  Stock  Exchange  may  complete  the  gift  {k). 

Policies  of  life  assurance  must  be  assigned  by  an  instrument  Policies, 
in  writing,  and  in  order  to  perfect  the  title  of  the  donee  to  the 
moneys  assured  by  the  policy  notice  of  the  assignment  must  be 
given  to  the  insurance  office  (Z),  and  the  assignment  must  be 
duly  stamped  (m). 

Consols  (2J  per  cent.  Consolidated  Stock)  are  transferred  by  Consols, 
entry  in  the  books  of  the  respective  accountants-general  of  the 
Banks  of  England  and  Ireland  under  the  signature  of  the  donor, 
or  his  attorney  duly  authorised  by  writing  under  his  hand  and 
seal,  attested  by  two  or  more  witnesses.  It  is  optional  whether  the 
donee  signs  or  not  (n). 

{d)  Merchant  Shipping  Act,  1894  (o7  &  58  Yict.  c.  60),  ss.  24,  25,  26.  Per 
the  law  relating  to  ownership  of  a  British  ship  and  the  transfer  of  shares 
therein,  see  title  Shipping  and  Nayigation:. 

(e)  See  title  Choses  in  Action,  Yol.  IY.,  pp.  365  et  seq. 

(/)  8  &  9  Yict.  c.  16,  s.  14. 

(g)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  22. 

(fi)  Hid.,  Sched.  I.,  Table  A,  art.  18  ;  and  see  title  Companies,  Yol.  Y., 
p.  191. 

{i)  Hid.;  Societe  Generale  de  Paris  y  .  Walker  {\%^6),  11  App.  Cas.  20;  Ireland 
V.  Hart,  [1902]  1  Ch.  522  ;  and  see  title  Companies,  Yol.  Y.,  p.  192. 

[h)  Re  Smith,  Bull  v.  Smith  (1901),  84  L.  T.  835.  As  to  transfers  in  blank, 
see  Burgis  v.  Constantine,  [1908]  2  K.  B.  484,  0.  A. ;  and  Re  Tees  Bottle  Co.,  Ltd., 
Davies'  Case  (1876),  33  L.  T.  834  (stated  by  Hall,  Y.-C,  in  Ortigosa  v.  Brown, 
Janson  &  Co.  (1878),  38- L.  T.  145,  to  haye  been  affirmed  on  appeal) ;  and  titles 
Companies,  Yol.  Y.,  pp.  191  et  seq.  ;  Deeds  and  Othee  Instruments, 
Yol.  X.,  p.  384. 

{I)  Policies  of  Assurance  Act,  1867  (30  &  31  Yict.  c.  144),  s.  3.  There  may, 
however,  be  a  valid  gift  of  the  document  constituting  the  policy  without  either 
assignment  or  notice,  though  the  donee  would  be  unable  to  recover  the  money 
assured  by  it  {Rummens  v.  Hare  (1876),  1  Ex.  D.  169,  0.  A.)  ;  see  title 
Insurance.  See,  too,  Barton  v.  Gainer  (1858),  3  H.  &  N.  387,  where  it  was 
held  that  a  gift  of  a  document  securing  a  debt  was  good,  although  the  debt 
itself  did  not  pass. 

(m)  Stamp  Act,  1891  (54  &  55  Yict.  c.  39),  s.  100. 

(n)  National  Debt  Act,  1870  (33  &  34  Yict.  c.  71),  s.  22. 
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Sect.  2. 

Gifts, 
how  made. 

Savings  bank 
deposits. 

Friendly 
societies. 


Industrial 
and  provident 
societies. 


Trade 
unions. 


Gifts  unless 
by  deed 
incomplete 
without 
delivery. 


Manual 

delivery  not 
necessary. 


A  depositor,  not  under  sixteen,  in  a  Trustee  or  Post  Office 
Savings  Bank  may  nominate  any  person  or  persons  to  whom  any 
sum  or  sums,  not  exceeding  altogether  £100,  payable  to  the 
depositor  at  his  death,  shall  be  paid  (o). 

A  member  of  a  registered  friendly  society  (other  than  a  benevolent 
society  or  working  men's  club),  who  is  not  under  sixteen,  may  also 
by  writing  nominate  a  person  to  whom  any  sum  of  money  payable 
by  the  society  or  any  branch  thereof  on  the  death  of  the  member 
shall  be  paid  (p). 

Similarly  a  member,  not  under  sixteen,  of  a  registered  industrial 
and  provident  society  may  by  writing  delivered  at  or  sent  to  the 
society's  office  during  his  life,  or  made  in  a  book  kept  thereat, 
nominate  a  person  or  persons  to  whom  his  property  in  the  society 
shall  be  transferred  at  his  death,  provided  the  amount  credited  to 
him  does  not  exceed  ^9100  (q). 

There  are  similar  provisions  in  regard  to  members  of  a  trade 
union  (a). 

Sub-Sect.  3. — Delivery. 

818.  Gifts  of  chattels  are  more  often  made  by  delivery  than  by 
deed.  It  is  well  settled  that,  if  there  is  no  deed,  a  gift  of  chattels  is 
not  complete  unless  accompanied  by  delivery.  A  verbal  gift  of 
chattels  without  delivery  passes  no  property  to  the  donee,  and  is 
not  a  gift  at  all  Actual  delivery  is  not  mere  evidence  of  the 
gift,  but  is  part  of  the  gift  itself.  In  ordinary  English  language  and 
in  legal  effect  there  cannot  be  a  gift  without  a  giving  and  taking. 
The  giving  and  taking  are  the  two  contemporaneous  and  reciprocal 
acts  which  constitute  a  gift.  They  are  a  necessary  part  of  the 
proposition  that  there  has  been  a  gift  (c). 

819.  Actual  manual  delivery  by  the  donor  to  the  donee  of  a 
chattel  is  not,  however,  essential  to  complete  the  gift  thereof.  It 
is  sufficient  if  the  donee  be  put  by  the  donor  in  possession  of  the 
chattel  id).    Where  chattels  cannot  be  actually  delivered  owing  to 

(o)  Savings  Banks  Act,  1887  (50  &  51  Vict.  c.  40),  ss.  2,  3 ;  and  see  title 
Bankers  and  Banking,  Vol.  I.,  p.  579. 

[p)  Friendly  Societies  Acts,  1896  (59  &  60  Vict.  c.  25),  s.  56,  and  1908  (8  Edw.  7, 
c.  32),  s.  5  ;  and  see  titles  Executoes  and  Administeators,  Vol.  XIV.,  p.  192  ; 
Eeiendly  Societies,  pp.  152  et  seq.,  ante. 

(2)  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  25  ; 
and  see  title  Indtjsteiai.,  Provident  and  similar  Societies, 

(a)  Trade  Union  Act  Amendment  Act,  1876  (39  &  40  Vict.  c.  22),  s.  10,  and 
Provident  Nominations  and  Small  Intestacies  Act,  1883  (46  &  47  Vict.  c.  47), 
s.  3 ;  and  see  title  Trade  and  Trade  Unions. 

(h)  Shoiuer  v.  Pilck  (1849),  4  Exch.  478 ;  Bourne  v.  Foshrooke  (1865),  18  0.  B. 
(n.  s.)  515  ;  Cochrane  v.  Moore  (1890),  25  Q.  B.  D.  57,  0.  A.  _  The  last  case 
establishes  the  law  as  correctly  laid  down  by  the  Court  of  King's  Bench  in 
Irons  V.  Smallpiece  (1819),  2  B.  &  Aid.  551,  and  overrules  the  statements  of 
the  law  on  this  point  by  Pollock,  B.,  in  Be  Harcourt,  Danhy  v.  Tucker  (1883), 
31  W.  E.  578  ;  and  by  Cave,  J.,  in  Be  Bidgway,  Ex  parte  Bidgiuay  (1885),  15 
Q.  B.  D.  447.  "  If  the  gift  does  not  take  effect  by  delivery  of  immediate 
possession,  it  is  then  not  properly  a  gift,  but  a  contract  "  (2  Bl.  Com.  441). 

(c)  Cochrane  v.  Moore,  supra,  per  Lord  Esher,  M.E.,  at;  p.  76. 

\d)  Winter  v.  Winter  (1861),  4  L.  T.  639,  where  a  barge  was  given  to  the 
donor's  servant,  who  had  previously  been  in  possession  thereof  as  such  servant, 
and  kept  possession  of  it  afterwards  ;  Kilpin  v.  Batley,  [1892]  1  Q.  B.  582, 
where  a  father  to  whom  the  furniture  in  the  house  of  his  daughter  had 
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their  bulk,  they  can  be  constructively  delivered,  e.g.,  by  the     Sect.  2. 
delivery  of  the  key  of  a  warehouse  in  which  they  are  stored  (e).  Gifts, 
The  question  has  been  raised  whether  a  gift  of  an  undivided    how  made, 
fourth  part  of  a  horse  admitted  of  delivery  or  whether,  on  the  other  constructive 
hand,  it  was  to  be  regarded  as  incorporeal  and  incapable  of  delivery,  delivery 
The  point  was,  however,  left  undecided,  the  court  holding  that  what 
took  place  between  the  parties  amounted  to  a  declaration  of  trust  (/). 

The  delivery  need  not  be  made  at  the  time  of  the  gift.  Delivery 
first  and  gift  afterwards  is  as  effectual  as  gift  first  and  delivery 
afterwards  (g). 

It  seems  also  that  where  a  chattel  of  one  person  is  already  in  the 
possession  of  another,  though  not  for  the  purpose  of  an  intended 
gift,  an  effectual  verbal  gift  of  it  to  the  latter  may  be  made  without 
any  further  delivery  to  him  {h). 

A  gift  to  one  for  a  third  person's  use  is  a  sufficient  delivery  to 
vest  the  property  in  the  third  person  (i). 

820.  By  the  law  merchant  and  for  the  convenience  of  trade  or  Choses  in 
business  some  choses  in  action  pass  by  delivery,  such  as  bills  of  action, 
exchange,  promissory  notes,  exchequer  bills,  cheques  to  bearer,  and 

bonds  and  debentures  to  bearer  {j),  and  gifts  of  them  can,  therefore, 
be  validly  effected  by  delivery  to  the  donee. 

Sue-Sect.  4. — Declaration  of  Trust. 

821.  If  an  intending  donor,  being  sui  juris,  declares  a  trust  for  Declaration 
another,  although  for  no  consideration,  it  is  binding  on  the  creator  ^f^J^^^^lJ^^ 
of  the  trust,  and  the  donee  takes  an  equitable  and  enforceable 
interest  whatever  be  the  nature  of  the  property  affected  by  the 
trust  (/f).    It  is  immaterial  whether  or  not  the  declaration  of  trust 
has  been  communicated  to  the  donee  ©.    If  control  is  retained  by 

"been  assigned  by  a  duly  registered  bill  of  sale,  came  to  the  house  and  verbally 
gave  the  furniture  to  his  daughter  and  left  her  in  the  room  with  it ;  see,  too, 
Re  Alderson,  Alderson  v.  Feel  (1891),  64  L.  T.  645,  but  possibly  this  last  case 
is  not  consistent  with  Cochrane  v.  Moore  (1890),  25  Q.  B.  D.  57,  0.  A.  ;  see 
Kilpin  V.  Ratley,  [1892]  1  Q.  B.  582,  per  Wills,  J. ;  compare  Richer  v.  Voyer 
(1874),  L.  E.  5  P.  0.  461  ;  and  Cain  v.  Moon,  [1896]  2  Q.  B.  283. 

(e)  Ryall  v.  Rowles  (1750),  1  Yes.  Sen.  348.  On  the  same  principle  the 
property  in  a  church  organ  has  been  held  to  pass  by  symbolical  delivery 
{Racvlinson  v.  Mort  (1905),  93  L.  T.  555). 

(/)  Cochrane  v.  Moore,  supra,  at  p.  73.  For  a  form  of  deed  for  such  a  gift, 
see  Encyclopaedia  of  Eorms  and  Precedents,  Vol.  VI.,  p.  132. 

[g)  Cochrane  v.  Moore,  supra,  at  p.  70  ;  Cain  v.  Moon,  supra. 

(h)  Kilpin  v.  Ratley,  supra,  per  Wills,  J.,  at  p.  585  ;  Cain  v.  Moon,  supra, 
per  Wills,  J.,  at  p.  289.  But  see  Shoiver  v.  Pilch  (1849),  4  Exch.  478,  which 
conflicts  with  the  statement  in  the  text,  and  see  the  observations  on  the  last- 
mentioned  case  in  Cochrane  v.  Moore,  supra,  at  p.  61.  The  decision,  however, 
in  Shower  v.  Pilch,  supra,  can  be  supported  on  the  ground  that  there  were  no 
words  01  present  gift. 

(^)  Lucas  v.  Lucas  (1738),  1  Atk.  270. 

(.;■)  Compare  Bechuanaland  Exploration  Co.  v.  London  Trading  Bank,  [1898] 
2  Q.  B.  658 ;  see  titles  Choses  in  Action,  Yol.  IY.,  p.  397  ;  Companies, 
Yol.  Y.,  p.  357. 

{k)  Ex  parte  Pye,  Ex  parte  Dulost  (1811),  18  Yes.  140;  Bentley  v.  Mackay 
(1851),  15  Beav.  12;  Oeey.  Liddell  (No.  1)  (1866),  35  Beav.  621 ;  New,  Prance 
and  Garrard's  Trustee  v.  Hunting,  [1897]  2  Q.  B.  19,  C.  A. 

[l]  Tate  V.  Leithead  (1854),  Kay,  658  ;  New,  Prance  and  Garrard's  Trustee  v. 
Hunting,  supra. 


donor  sui 
juris. 


414 


Gifts. 


Sect.  2. 

Gifts, 
how  made. 

Words 
importing 
confidence 
unnecessary. 


Incomplete 
gift. , 


Kequisites  of 
declaration 
of  trust. 
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a  settlor  over  a  fund,  it  must  not  be  such  control  as  is  inconsistent 
with  the  intention  to  create  a  trust  (m). 

A  trust  may  be  created  although  there  is  an  absence  of  any 
expression  in  terms  importing  confidence  (n).  If,  however,  the 
intending  donor  has  not  declared  himself  a  trustee  for  the  person 
whom  he  wishes  to  benefit,  equity  will  not  assist  in  completing  an 
imperfect  gift  by  holding  that  the  intending  donor  is  a  trustee  for 
the  intended  donee  (.0),  and  a  fortiori  will  not  compel  the  donor's 
executor  to  complete  the  gift  (p).  Thus,  a  voluntary  covenant  to 
surrender  copyholds,  though  contained  in  a  deed  in  which  freeholds 
are  effectually  conveyed,  will  not  be  enforced  unless  words  of  trust 
are  added  (q).  , 

The  trust,  if  duly  declared,  remains  valid  and  must  be  executed, 
although  the  trustee  disclaims  (?')• 

822.  Declarations  of  trust  of  hereditaments  must  be  in  writing, 
signed  by  the  person  who  can  by  law  declare  the  trust  (s).  But 
trusts  of  pure  personalty  can  be  declared  by  parol  (t),  though  they 
cannot  be  assigned  without  writing  (u). 

If  the  legal  estate  or  right  in  the  property  given  is  in  a  third 
person,  there  must  be  sufficient  evidence  of  a  declaration  of  trust 
Iby  the  owner  of  the  equitable  interest  (v).  The  declaration  need 
not  be  formal  :  but  in  order  to  determine  whether  a  sufficient 
declaration  has  been  made,  the  court  regards  any  acts  simultaneous 
with,  or  subsequent  to,  the  alleged  declaration  (w).  The  third  person 
is  bound  to  act  on  the  assignment  or  declaration  of  trust  of  the 
owner  of  the  equitable  interest  (x). 

Sect.  3. — Gifts,  when  presumed, 

823.  Where  a  person  buys  property  and  pays  the  purchase- 
money,  or  part  of  it,  but  takes  the  purchase  in  the  name  of  another, 
who  is  neither  his  child,  adopted  child,  nor  wife,  there  is  prima 


(m)  Wheatley  v.  Purr  (1837),  1  Keen,  551 ;  see,  generally,  title  Trusts  and 

TiiXJ  SXEES 

{n)  FageY.  Cox  (1852),  10  Hare,  163;  Milrotj  v.  Lord  (1862),  4  De  F.  &  J. 
264,  0.  A. ;  He  Flavell,  Murray  v.  Flavell  (1883),  25  Oh.  D.  89,  0.  A. 
(0)  Ellison  V.  Ellison  (1802),  6  Yes.  656 ;  and  see  p.  429,  :post. 
(p)  Ward  V.  Audland  (1845),  8  Beav.  201. 

Iq)  Jefferys  v.  Jefferys  (1841),  Or.  &  Ph.  138  ;  and  see  p.  429,  post  . 

(r)  Jones  v.  Jones,  [1874]  W.  N.  190 ;  Mallott  v.  Wilson,  [1903]  2  Ch.  494. 

(s)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  7. 

(t)  Bayley  v.  Boulcott  (1828),  4  Euss.  345 ;  M'Fadden  v.  Jenkyns  (1842),  1  Ph. 
153,  where  it  was  held  that  a  verbal  message  to  a  debtor,  desiring  him  to  hold 
the  debt  in  trust  for  a  third  person,  creates  a  binding  trust  [PecTcham  v.  Taylor 
(1862),  31  Beav.  250 ;  Jones  v.  Lock  (1865),  1  Ch.  App.  25,  where  Lord  Cran- 
WORTH,  L.C.,  disapproved  his  own  dictum  to  the  contrary  in  Scales  v.  Maude 
(1855),  6  De  G.  M.  &  G.  43,  51). 

{u)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  9. 

{v)  Villers  v.  Beaumont  (1682),  1  Yern.  100  ;  Ellison  v.  Ellison  (1802),  6  Yes. 
656  ;  Rycroft  v.  Christy  (1840),  3  Beav.  238  ;  Harding  v.  Harding  (1886),  17 
Q.  B.  D.  442;  Meeh  v.  Kettlewell  (1842),  1  Hare,  464;  Re  Lucan  {Earl), 
Hardinge  v.  Cohden  (1890),  45  Ch.  D.  470,  474. 

(w)  Bentley  v.  Machay  (1851),  15  Beav.  12. 

[x]  Kekewich  v.  Manning  (1851),  1  De  G.  M.  &  G.  176,  198,  C.  A.  As  to  the 
general  requisites  of  a  declaration  of  trust,  see  title  Trusts  and  Trustees. 
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facie  no  gift,  but  a  resulting  trust  for  the  person  paying  such      Sect.  3. 
money  or  part  {y).    This  presumption  can  be  rebutted  by  sufficient  Gifts,  when 
evidence,  even  though  it  may  be  that  of  the  person  in  whose  name  presumed, 
the  purchase  has  been  made  {z). 

The  rule  applies  to  the  case  of  a  purchase  taken  in  the  joint  Transfer 
names  of  the  person  paying  the  money  and  of  the  other  (a),  and  to  into  joint 
the  case  of  a  voluntary  transfer  of  stock  or  shares  into  the  name  of 
another  jointly  with  the  transferor  (6)  or  into  that  other's  name 
alone  (c).  If  the  transfer  into  the  joint  names  is  accompanied  by 
an  expressed  wish  as  to  the  mode  of  employing  it  and  a  declaration 
that  no  legal  obligation  is  intended  to  be  imposed,  the  presumption 
of  a  resulting  trust  is  rebutted  {d). 

824.  But  where  the  person  in  whose  name  the  purchase  or  Case  of  wife, 
transfer  is  taken  is  the  wife,  child,  or  adopted  child  of  the  man  child,  and 
paying  the  purchase-money  or  making  the  transfer,  there  is  then 

-a  presumption  that  a  gift  was  intended (e).    The  rule  has  been 
extended  to  the  case  of  an  illegitimate  child  and  to  that  of  a  grand- 
child whose  father  is  dead(/),  but  does  not  apply  to  the  case  of  a  The  wife 
woman  with  whom  the  alleged  donor  has  gone  through  the  form  J^^st  be  a 
of  marriage,  but  whom  he  cannot  legally  marry  (t/),  or  with  whom  ^^^^^  ^* 
he  merely  cohabits  (/?) . 

Where  a  husband  invests  money  in  the  joint  names  of  himself  in  joint 

and  his  wife  it  is  presumed  that  the  survivor  is  intended  to  have  ^^^^^^^^^g^^^j 
the  investment  (i),  and  if  he  adds  the  name  of  another  person,  that  vJife.^^  ^ 
person  will  be  a  trustee  for  the  survivor  of  the  husband  and  wife  {k). 

825.  There  is  no  presumption  of  a  gift  where  the  purchase  or  Mother  and 
investment  is  made  by  a  mother,  even  though  living  apart  from  her  child. 

iy)  Plymouth  {Earl)  v.  Hichman  (1690),  2  Yern.  167  ;  Dyer  v.  Dyer  (1788), 
2  Cox,  Eq.  Gas.  92 ;  Mackreth  v.  Symmons  (1808),  15  Yes.  329,  350  ;  Wray  v. 
Steele  {ISU),  2  Yes.  &  B.  388;  Benhow  v.  Townsend  (1833),  1  My.  &  K  506; 
Standing  v.  Boiuring  (1885),  31  Ch.  D.  282,  0.  A.;  The  Venture,  [1908]  P.  218,  0.  A. 

(z)  Maddison  v.  Andrew  (1747),  1  Yes.  Sen.  57 ;  Deacon  v.  Oolquhoun  (1853),  2 
Drew.  21 ;  Oarrick  v.  Tatjlor  (1861),  4  De  G.  F.  &  J.  159,  0.  A. ;  Beecherv.  Major 
(1865),  2  Drew.  &  Sm.  431 ;  affirmed  (1865),  13  W.  E.  1054;  Fowkes  v.  Fascoe 
(1875),  10  Oh.  App.  343. 

(a)  Bider  v.  Kidder  (1805),  10  Yes.  360. 

(&)  Fowkes  V.  Pascoe,  supra  ;  Standing  v.  Bowring,  supra;  George  v.  Bank  of 
England  (1819),  7  Price,  646,  where  presumption  was  rebutted. 

(c)  Down  V.  Ellis  (1865),  35  Beav.  578  ;  Be  Howes,  Howes  v.  Blatt  (1905),  21 
T.  L.  E.  501. 

(d)  Wheeler  v.  Smith  (1860),  1  Giff.  300. 

(e)  ScroopeY.  Scroope  (1663),  1  Cas.  in  Oh.  27;  Grey  (Lord)  v.  Grey  (Lady) 
(1677),  1  Cas.  in  Ch.  296  ;  Ebrand  v.  Dancer  (1680),  2  Cas.  in  Ch.  26 ;  Bumholl 
V.  Bumholl  (1761),  2  Eden,  15  ;  Dyer  v.  Dyer,  supra;  Finch  v.  Finch  (1808),  15 
Yes.  43  ;  Lorimer  v.  Lorimer  (1822),  10  Yes.  (2nd  ed.)  367,  n. ;  Kingdon  v.  Bridges 
(1688),  2  Yern.  67;  Cralh  v.  Crahh  (1834),  1  My.  &  K.  511,  where  stock  was 
transferred  into  the  names  of  a  son  and  a  third  person ;  Bummer  v.  Pitcher  (1833), 
2  My.  &  K.  262  ;  Gosling  v.  Gosling  (1854),  3  Drew.  335  ;  Hepworth  v.  Hepworth 
(1870),  L.  E.  11  Eq.  10.  As  to  transactions  between  husband  and  wife  and  father 
and  child,  generally,  see  titles  Husband  and  Wife  ;  Infants  and  Childken. 

(/)  Beckford  v.  Beckford  (1774),  Lofft,  490  ;  Ebrand  v.  Dancer,  supra, 
(ci)  Soar  V.  Foster  (1858),  4  K.  &  J.  152. 
(A)  Rider  v.  Kidder,  supra. 

(i)  Dummer  v.  Pitcher,  supra;  Coafes  v.  Steve2is  (1834),  1  Y.  &  C.  (ex.)  66  ; 
Low  V.  Carter  (1839),  1  Beav.  426  ;  Be  Gadbury  (1863),  11  W.E.895;  Be  Young, 
Trye  v.  Sullivan  (1885),  28  Ch.  D.  705. 

[k)  Be  Eykyn's  Trusts  (1877),  6  Oh.  D.  115. 
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husband,  or  a  widow,  in  the  name  of  her  child  or  in  the  joint 
names  of  herself  and  her  child  (Z),  though  in  the  case  of  a  widowed 
mother  very  little  evidence  to  prove  the  intention  of  a  gift  is 
required  (m),  and  the  mo(]her,  if  she  places  herself  in  loco  parentis, 
will  be  presumed  to  have  intended  a  gift  (n), 

826.  If  the  purchase  in  the  name  of  the  wife,  or  child,  is  incom- 
plete at  the  death  of  the  husband,  or  father,  the  wife  or  child  can 
insist  on  the  completion  of  the  purchase  in  the  wife's,  or  the  child's, 
name,  and  payment  of  the  balance  of  the  purchase-money  out  of 
the  husband's,  or  father's,  estate  (o). 

827.  In  these  cases,  either  the  person  in  or  into  whose  name 
the  purchase  or  transfer  is  made  is  wholly  a  trustee  for  the  true 
purchaser  or  there  is  an  absolute  gift  (p),  although  in  some  cases 
the  father  has  actually  received  the  income  during  his  life  (q). 

The  above  rules  apply  to  a  policy  taken  in  another's  name  (r). 

The  presumption  of  advancement  may  be  rebutted  by  showing 
that  there  was  no  present  intention  to  benefit  (s)  or  by  a  con- 
temporaneous declaration  by  the  alleged  donor  (i),  but  declara- 
tions by  him  subsequent  to  the  purchase  or  transfer,  if  they  are  not 
so  connected  with  it  as  to  be  reasonably  regarded  as  contem- 
poraneous, cannot  affect  the  presumption  (a).  Otherwise,  having 
made  a  gift,  he  would  be  able  to  take  it  away. 

The  business  relation  of  the  parties  may  act  as  a  rebuttal  of  a 
gift,  as,  for  instance,  the  fact  that  a  son  was  solicitor  to  his  parent  (b). 
A  formal  and  unmistakable  act  of  taking  possession  by  the  alleged 
donor  at  the  time  of  the  purchase  would  show  his  ovmer ship  and 
the  trusteeship  of  the  person  in  whose  name  the  property  has  been 


{I)  Be  De  Visme  (1863),  2  De  Gr.  J.  &  Sm.  17,  0.  A. ;  Bennet  v.  Bennet  (1879), 
10  Oh.  D.  474,  differing  from  the  reasoning  in  Sayre'y.  Hughes  (1868),  L.  E.  5 
Eq.  376.  In  Batstone  v.  Salter  (1875),  10  Ch.  App.  431,  Lord  Cairns,  L.O., 
and  James,  L.J.,  lield  tkat  a  gift  in  favour  of  the  surviving  son-in-law  was  to 
be  presumed  where  a  mother  invested  stock  in  the  joint  names  of  herself,  her 
daughter,  and  her  daughter's  husband. 

(m)  Bennet  v.  Bennet,  supra. 

(n)  Be  Orme,  Evans  v.  Maxwell  (1883),  50  L.  T.  51. 

\o)  Bedington  Y.  Bedington  (1794),  3  Eidg.  Pari.  Eep.  106;  Dreiu  v.  Martin 
(1864),  2  Hem.  &  M.  130. 

{p)  Stock  y.  McAvoy  (1872),  L.  E.  15  Eq.  55. 

[q)  Mumma  v.  Mumma  (1687),  2  Yern.  19 ;  Lamplugh  v.  Lamplugh  (1709),  1 
P.  Wms.  Ill ;  Taylor  v.  Taylor  (1737),  1  Atk.  386. 

(r)  Bfleger  v.  Browne  (1860),  28  Beav.  391  ;  Be  Bichardson,  Westony.  Bichard- 
son  (1882),  47  L.  T.  514;  Be  a  Policy,  Ifo.  6402,  of  the  Scottish  Equitable  Life 
Assurance  Society,  [1902]  1  Ch.  282. 

(s)  Forrest  v.  Forrest  (1865),  11  L.  T.  763. 

[t)  Stileman  v.  Ashdown  (1742),  2  Atk.  477  ;  Murless  v.  Franklin  (1818),  1 
Swan.  13 ;  Brankerd  v.  Prankerd  (1820),  1  Sim.  &  St.  1 ;  Sidmouth  v.  Sidmouth 
(1840),  2  Beav.  447  ;  Bevoyy.  Devoy  (1857),  3  Sm.  &  Gr.  403  ;  Dumper  v.  Dumper 
(1862),  3  Giff.  583;  Scawin  y.  Scaivin  (1841),  1  Y.  &  C.  Ch.  Cas.  65;  Stock  v. 
McAvoy,  supra;  Hoyes  v.  Kindtrsley  (1854),  2  Sm.  &  Gr.  195;  Bone  v.  Bollard 
(1857),  24  Beav.  283;  Lloyd  v.  Bughe  (1872),  8  Ch.  App.  88;  Pilsiuorth  v.  Mosse 
(1862),  14  I.  Ch.  E.  163;  Be  Blakely  Ordnance  Co.,  Coutes's  Case  (1876),  46 
L.  J.  (ch.)  367  ;  Be  Oooch,  Gooch  y.  Gooch  (1890),  62  L.  T.  384. 

(a)  Sidmouth  y.  Sidmouth,  supra;  Foxy.  Fox  (1863),  15  1.  Ch.  E.  89;  O'Brien 
V.  Shell  (1873),  7  1.  E.  Eq.  255  ;  Forrest  v.  Forrest,  supra. 

{h)  Garrett  v.  WHlimscn  (1848),  2  De  G.  &  Sm.  244. 
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uses. 


purchased  (c).    Subsequent  declarations  of  the  alleged  donee  might     Sect.  3. 
rebut  the  gift,  as  it  is  against  his  interest  to  make  them  (d).  Gifts,  when 

"Where  the  original  transfer  of  stock  is  a  gift,  anything  added  to  presumed, 
that  account  is  presumably  also  a  gift  (e). 

828.  In  a  voluntary  conveyance  of  real  property,  unless  the  use  Resulting 
is  declared  in  favour  of  the  grantee,  there  is  a  presumption  that  the 
use  results  to  the  grantor,  which  use  is  executed  by  the  Statute  of 
Uses(/);  so  that  when  the  grantor  declares  no  use,  nothing  passes 
under  the  grant  (g).    But  this  presumption  may  be  rebutted  (/i). 

A  covenant  to  stand  seised  to  the  use  of  a  child,  wife,  or  kinsman  Covenants  to 
of  lands  of  which  the  covenantor  is  seised,  passes  the  legal  estate  to  ^^^^^  seised, 
the  child,  wife,  or  kinsman  without  any  further  consideration  than 
that  arising  from  kinsmanship  (i). 

There  is  no  legal  presumption  of  a  resulting  trust  for  the  donor  on 
a  voluntary  conveyance  of  land  to  the  use  of  another  person,  but  the 
facts  may  show  the  contrary  (k), 

829.  There  is  no  presumption  that  an  investment  of,  or  purchase  investment 
with,  a  wdfe's  money,  whether  capital  or  savings  of  income,  in  her  in  husband's 
husband's  name  is  a  gift  to  him  (Z),  though  he  may  have  a  lien  for  ^^^fg^^ 
any  contributions  of  his  (m),  and  if  she  voluntarily  assures  property  property. 

to  him  for  a  particular  purpose,  such  as  raising  money,  the  property 
remains  hers,  subject  to  the  fulfilment  of  the  particular  purpose  {7i). 
So  where  an  estate  belonging  to  the  wife  is  mortgaged  and  the 
equity  of  redemption  is  reserved  to  the  heirs  of  the  husband,  there  is 
prima  facie  a  resulting  trust  for  the  wife  and  her  heirs,  the  mere  form 
of  the  reservation  of  the  equity  of  redemption  not  being  sufficient  to 
alter  the  previous  title  (a).  But  each  such  case  must  depend  on  its 
particular  circumstances,  and  in  each  the  intention  must  be  collected 
from  the  instrument  which  has  given  rise  to  the  question  (b). 

In  all  cases  of  suggested  gifts  or  resulting  trusts  the  surrounding  Surrounding 
circumstances  must  be  taken  into  consideration  (c).  circum- 

(c)  stock  V.  McAvoy  (1872),  L.  E.  15  Eq.  55. 

(d)  Sidmouth  v.  Sidmouth  (1840),  2  Beav.  447 ;  and  compare  Redington  v. 
Eedington  (1794),  3  Eidg.  Pari.  Eep.  106,  195,  197. 

(e)  Fowkes  v.  Fascoe  (1875),  10  Ch.  App.  343. 

(/)  27  Hen.  8,  c.  10,  for  a  further  treatment  of  which  see  title  Eeal 
Pkoperty  and  Chattels  Eeal. 

{g)  Villers  v.  Beamont  (1556),  2  Dyer,  146  a;  Beckivith's  Case  (1589),  2  Co.  Eep. 
56  b,  58  b  ;  A'r-mstrong  d.  Neve  v.  Wolsey  (1755),  2  Wils.  19  ;  Boe  d.  Boach  v. 
FopJiam  (1778),  1  Doug.  (k.  b.)  25.  These  are  chiefly  cases  of  fines  or  recoveries, 
but  the  principle  applies  to  a  grant  (see  note  (t)  to  Beckwith's  Case,  sujpra  (1826 
ed.,  p.  587);  compare  Lynch  v.  Clarkin,  [1900]  1  I.  E.  178,  0.  A.;  and  see 
title  Deeds  and  Other  Instruments,  Vol.  X.,  p.  359. 

(Ji)  Roe  d.  Boach  v.  Popham,  supra. 

(^)  2  Bl.  Com.  337  ;  Lloyd  v.  ISpillet  (1740),  2  Atk.  148. 

(k)  Back  V.  Andrews  (1690),  Free.  Ch.  1 ;  Young  v.  Peachy  (1742),  2  Atk.  254, 
2.56;  Haighy.Kaye  (1872),  7  Ch.  App.  469;  Crichton  v.  Crichton  (1895),  65 
L.  J.  (ch.)  13  ;  but  compare  Ghilders  v.  ChUders  (1857),  1  De  G-.  &  J.  482,  C.  A. 

{I)  Darkin  v.  Barkin  (1853),  17  Beav.  578  ;  Mercier  v.  Mercier,  [1903]  2  Ch. 
98,  C.  A.  ;  see  also  Scales  v.  Baker  (1859),  28  Beav.  91 ;  Maddison  v.  Chapman 
(1861),  1  John.  &  H.  470  ;  Dixon  v.  Dixon  (1878),  9  Ch.  D.  587. 

(mj  Neesom  v.  Clarkson  (1845),  4  Hare,  97  ;  Maddison  v.  Chapman,  supra. 

{n)  Re  Marlborough  {Duke),  Davis  y.  Whitehead  (1894),  42  ISf.  E.  456. 

(a)  JacksmiY.  Innes  (1819),  1  Bli.  104,  H.  L. ;  Dawson  v.  Whitehaven  Bank  (1877),  6 
Ch.  D.  218,  C.  A.,  per  Cotton,  L.  J.,  at  p.  228 ;  and  see  title  Husband  and  Wife. 

(6)  Plomley  v.  Felton  (1888),  14  App.  Cas.  61,  P.  C,  per  Lord  Macnaghten, 
at  p.  66. 

(c)  Mercier  v.  Mercier,  supra. 

H.L. — XV.  p 


418 


Gifts. 


Sect.  4. 
Legal 
Incidents. 

Presumption 
of  acceptance. 


Kepudiation 
by  donee. 


Gifts  prima 
facie 

irrevocable. 


Sect.  4. — Legal  Incidents. 
Sub-Sect.  1. — Acceptance. 

830.  Express  acceptance  by  the  donee  is  not  necessary  to 
complete  a  gift.  It  has  long  been  settled  that  the  acceptance  of  a 
gift  by  the  donee  is  to  be  presumed  until  his  dissent  is  signified, 
even  though  he  is  not  aware  of  the  gift(c2),  and  this  is  equally  so, 
although  the  gift  be  of  an  onerous  nature,  or  of  what  is  called  an 
onerous  trust  "(e).  The  doctrine  has  been  applied,  so  as  to  defeat 
the  title  of  the  Crown,  which  intervened  between  the  execution  of 
a  voluntary  assignment  to  a  trustee  and  his  knowledge  of,  and 
assent  to,  the  deed  (/).  So  a  transfer  of  stock  to  a  person  without 
his  knowledge  with  intention  to  confer  a  benefit  on  him,  vests  the 
property  in  him  at  once,  and  cannot  afterwards  be  revoked  by  the 
donor  even  before  the  donee  knows  of  the  transfer  {g).  Even  a 
father's  gift  of  such  things  as  a  watch,  books,  or  clothes  to  his 
infant  child  cannot  be  recalled  by  him  if  he  has  given  them 
absolutely  in  the  first  instance  Qi).  The  presumption  of  acceptance 
in  these  cases  is  artificial,  but  is  founded  on  human  nature.  A 
man  may  be  fairly  presumed  to  assent  to  that  to  which  he  in  all 
probability  would  assent  if  the  opportunity  of  so  doing  were  given 
to  him  (i). 

But  a  man  cannot  be  compelled  to  take  what  he  does  not  desire 
to  accept.  A  donee,  therefore,  on  becoming  aware  of  the  gift  is 
entitled  to  repudiate  it,  and  by  so  doing  may  not  only  disclaim  all 
benefit,  but  will  be  relieved  of  all  burdens  or  liabilities  which  the 
acceptance  of  the  gift  might  have  imposed  on  him  (/c). 

Sub-Sect.  2. — Revocation  and  Avoidance. 

831.  The  donor  of  a  completed  gift  is  prima  facie  not  entitled  to 
revoke  it  nor  to  recall  any  payment  made  voluntarily  (Z).  Where 
an  instrument  is  formally  sealed  and  delivered  and  there  is  nothing 
but  the  retention  of  the  deed  in  the  possession  of  the  executing 
party  to  qualify  the  delivery,  and  nothing  to  show  that  he  did 
not  intend  it  to  operate  immediately,  it  is  a  valid  and  effectual 
deed,  and  delivery  to  the  party  who  is  to  take  under  it  or  to  any 
person  for  his  use  is  not  essential.    Though  the  contents  have  not 


{d)  Shep.  Touch.,  7tli  ed.,  p.  285.  "The  law  presumes  that  every  grant  is 
for  the  benefit  of  the  grantee,  and  therefore,  until  the  contrary  is  shown,  sup- 
poses an  agreement  to  the  grant"  [Butler  and  Baker's  Case  (1591),  3  Co.  Eep. 
25  a  ;  Thompson  v.  Leach  (1690),  2  Yent.  198). 

(e)  Stggers  v.  :Evans  (1855),  5  E.  &  B.  367. 

(/)  Smith  V.  Wheeler  (1671),  1  Yent.  128;  Small  y.  Manvood  (1829),  9  B.  &a 
300,  306. 

(g)  Standing  v.  Bowring  (1885),  31  Ch.  D.  282,  0.  A. 

(h)  Hunter  v.  Westhrook  (1827),  2  C.  &  P.  578 ;  Smith  v.  Smith  (1836),  7 
C.  &  P.  401. 

(i)  London  and  County  Banking  Co.  v.  London  and  River  Plate  Bank  (1888), 
21  Q.  B.  D.  535,  542,  0.  A.   But  see  Bill  v.  Wilson  (1873),  8  Ch.  App.  888,  896. 

{k)  Mallott  V.  Wilson,  [1903]  2  Ch.  494,  501.  As  to  acceptance  by  an  infant, 
see  p.  405,  ante. 

[l)  Villers  v.  Beaumont  (1682),  1  Yern.  100;  Slater  v.  Burnleij  Corporation 
(1888),  59  L.  T.  636.  As  to  ademption  of  legacies  by  portions,  see  titles 
Equity,  Yol.  XIII.,  p.  128  ;  Wills  ;  and  as  to  bringing  advances  into  hotchpot 
on  the  distribution  of  an  intestate's  estate,  see  title  Descent  and  Distkibution, 
Yol.  XL,  pp.  19  562'. 
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been  communicated  to  the  beneficiaries,  such  a  deed  cannot  be 
revoked  unless  a  power  of  revocation  is  reserved  (m). 

832.  A  deed  executed  in  favour  of  creditors  who  are  not  parties, 
nor  privies,  is  revocable  by  the  debtor  at  any  time  before  the  creditors 
have  assented  thereto  (n).  The  principle,  however,  on  which  this 
doctrine  is  founded  is  that,  in  executing  the  creditors'  deed,  the 
debtor  has  no  intention  to  create  a  perfect  trust  for  his  creditors,  but 
desires  to  make  an  arrangement  for  his  own  personal  convenience 
for  payment  of  his  debts  in  an  order  prescribed  by  himself  and  over 
which  he  retains  control  (o).  The  principle,  therefore,  does  not 
conflict  with  the  cases  (p),  which  establish  that  if  a  trust  be 
perfectly  created  in  favour  of  a  volunteer  it  cannot  afterwards  be 
revoked. 

If,  however,  a  creditor  is  a  party  or  privy  to  the  deed  (q)  or  the 
trustee  of  the  creditors'  deed  takes  a  beneficial,  as  well  as  a  legal, 
interest  under  it,  then  the  deed  cannot  be  revoked  (r).  The  same 
rule  applies,  even  though  the  creditor  is  not  a  party  to  the  deed,  if 
he  has  notice  given  to  him  by  or  through  the  debtor  of  its 
existence,  by  being  expressly  or  impliedly  told  that  he  may  look  to 
the  trust  property  for  payment  of  his  demand.  In  such  case  he 
becomes  a  cestui  que  trust  (s). 

The  trust  is  not  revocable  if  created  for  the  purpose  of  repairing 
breaches  of  trust  or  if  the  surrounding  circumstances  show  an 
intention  to  create  the  relation  of  trustee  and  cestui  que  trust  (t). 
It  is  irrevocable  after  the  death  of  the  settlor  or  of  one  of  the 
settlors  (a),  or  if  its  provisions  are  not  to  take  effect  until  after  the 
settlor's  death  (h). 

833.  Donors,  though  sui  juris ^  are  entitled  to  have  their  gifts  Presumption 
set  aside  if  induced  by  fraud,  coercion,  or  undue  influence,  for  of  fraud, 
the  donee  must  not  profit  by  his  own  wrong  (c).    There  is  no 


When 

creditor's 

deed 

irrevocable. 


(m)  Boughton  v.  BougUon  (1739),  1  Atk.  625  :  Doe  d.  Garnons  v.  Knight  (1826), 
5  B.  &  C.  671 ;  Bill  v.  Cureton  (1835),  2  Mj.  &  K.  503,  where  a  spinster  made 
a  settlement  not  in  contemplation  of  marriage,  and  it  was  held  that  it  could  not 
be  revoked ;  Fletcher  v.  Fletcher  (1844),  4  Hare,  67  ;  Hope  v.  Harman  (1847),^ 
11  Jur.  1097;  Xenos  v.  Wichham  (1867),  L.  E.  2  H.  L.  296;  see  also  title 
Deeds  and  Other  Insteuments,  Vol.  X.,  p.  385. 

{n)  See  title  Bankeuptcy  and  Insolvency,  Vol.  II.,  p.  328,  and  cases  there 
cited,  and  also  Garrard  v.  Lauderdale  {Lord)  (1830),  3  Sim.  1 ;  aflfirmed  (1831),  2 
Euss.  &  M.  451 ;  Laiv  v.  Bagwell,  Evans  v.  Bagiuell  (1843),  4  Dr.  &  War.  398; 
Browne  v.  Cavendish,  Cavendish  y.  Broiune  (1844),  1  Jo.  &  Lat.  606;  Henderson 
V.  Rothschild  (1886),  33  Oh.  D.  459.  The  assent  of  one  creditor  is  sufficient  to 
render  the  deed  irrevocable  {Harland  v.  Bi7i'ks  {1850),  15  Q.  B.  713). 

(o)  Garrard  v.  Lauderdale  {Lord),  supra,  at  p.  455. 

{p)  Kg.,  Ellison  v.  Ellison  (1802),  6  Yes.  656;  Pulvertoft  v.  Pulvertoft  (1811), 
18  Yes.  84,  99 ;  Paul  v.  Paul  (1882),  20  Ch.  D.  742,  C.  A. 

{q)  Acton  V.  Woodgate  (1833),  2  My.  &  K.  492 ;  S^nnot  v.  Simpson  (1854),  5 
H.  L.  Cas.  121 ;  Montefiore  v.  Browne  (1858),  7  H.  L.  Gas.  241. 

(r)  Siggers  v.  Evans  (1855),  5  E.  &  B.  367. 

{s)  Synnot  v.  Simpson,  supra. 

{t)  New,  Prance  and  Garrard's  Trustee  v.  Hunting,  [1897]  2  Q.  B.  19,  C.  A. : 
Priestley  v.  Ellis,  [1897]  1  Ch.  489. 

(a)  Synnot  v.  Simpson,  supra  ;  Priestley  v.  Ellis,  supra. 

[h)  Re  Fitzgerald's  Settlement,  Fitzgerald  v.  White  (1887),  37  Ch.  D.  18,  C.  A. 
(c)  Bridgman  v.  Green  (1755),  2  Yes.  Sen.  627  ;  Norton  v.  Belly  (1764),  2  Eden, 
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presumption  of  fraud  because  the  donor  is  old  (d)  or  merely  of 
weak  character  (e) ;  but,  where  an  illiterate  or  an  aged  and  infirm 
person  purports  to  give  all  his  property  to  another,  even  to  his 
wife,  the  court  must  be  satisfied  that  he  knew  what  he  was  doing 
before  the  gift  will  be  enforced  (/). 

Gifts  will  be  avoided  on  the  ground  of  undue  influence,  first, 
where  the  court  is  satisfied  that  the  gift  was  the  result  of  influence 
expressly  used  by  the  donee  for  the  purpose,  and  secondly,  where  the 
relations  between  the  donor  and  donee  have  at,  or  immediately 
before,  the  time  of  the  gift  been  such  as  to  raise  a  presumption  that 
the  donee  had  influence  over  the  donor  (g).  The  donee  in  such  case 
must  prove  that  the  donor  was  either  emancipated  from  his  influ- 
ence or  placed  by  the  possession  of  independent  advice  in  a  position 
equivalent  to  emancipation  (h). 

In  the  case  of  parent  and  child  the  independent  adviser  must  pro- 
tect the  donor  against  himself ;  and,  if  he  is  not  satisfied  that  the 
gift  is  a  right  and  proper  one  in  the  circumstances,  he  must  advise 
his  client  not  to  go  on  with  the  transaction  and  refuse  to  act  further 
for  him  if  he  persists  (h). 

The  best  and  possibly  the  only  advice  which  can  properly  be 
given  to  a  client  who  has  arranged  to  make  a  gift  to  his  solicitor  is 
to  tell  him  not  to  do  so  (i).  A  gift  to  the  solicitor  will  be  upheld 
only  if  the  relation  of  solicitor  and  client  has  ceased  and  the 
influence  may  reasonably  be  supposed  also  to  have  ceased  (k). 

834.  The  donor  can  after  the  removal  of  the  influence  ratify  the 
gift,  but  he  must  know  his  rights  and,  being  a  free  agent,  determine 
to  forego  them  (I),  or  at  any  rate  elect  to  abide  by  the  gift.  Such 
election,  if  proved,  is  sufficient,  although  it  is  not  proved  that  he 
knew  that  he  has  power  to  retract  it  (m). 

So  long  as  the  relation  which  invalidates  the  gift  continues,  lapse 

286  ;  NoUidge  v.  Prince  (1860),  2  Giff.  246  ;  Whyte  v.  Meade  (1840),  2  I.  Eq.  R. 
420  ;  Allcard  v.  Skinner  (1887),  36  Oh.  D.  145,  0.  A.  The  subject  of  undue 
influence  is  fully  dealt  with  under  titles  Equity,  YoL  XIII.,  pp.  17  et  seq.j- 

rEAUDULENT  AND  YOIDABLE  CONVEYANCES,  p.  107,  ante. 

{d)  Leivis  V.  Pead  (1789),  1  Yes.  19. 

(e)  Osmond  v.  Fitzroy  (1731),  3  P.  Wms.  129. 

(/)  Price  V.  Price  (1852),  1  De  G-.  M.  &  G.  308,  0.  A.  ;  Anderson  v.  Elsworth 
(1861),  3  Grff.  154 ;  and  see  title  Equity,  YoL  XIII.,  pp.  15  et  seq. 

(g)  Allcard  v.  thinner,  supra,  'per  Cotton,  L.J.  For  the  relations  to  which 
the  rule  applies,  see  title  Equity,  Yol.  XIIL,  p.  18.  As  to  rebuttal  of  this 
presumption,  see  Re  Coomher,  Coomher  v.  Coomher,  [1911]  1  Ch.  174,  and  title 
Ebaudulent  and  Yoidable  Conveyances,  pp.  1 03  et  seq. ,  ante. 

(h)  Powell  V.  Powell,  [1900]  1  Ch.  243 ;  The  London  and  Westminster  Loan 
and  Discount  Co.,  Ltd.  v.  Bilton  (1911),  27  T.  L.  E.  184. 

{i)  Wright  v.  Carter,  [1903]  1  Ch.  27,  C.  A.,  per  Cozens-Hardy,  L.J.,  at 
p.  62 ;  but  see  judgment  of  Lord  Brougham  in  Hunter  v.  AtJcins  (1834),  3 
My.  &  K  113,  at  p.  135,  and  Goddard  v.  Carlisle  {1821) ,  9  Price,  169.  A  similar 
rule  applies  to  the  relation  of  barrister  and  client,  see  title  Barristers,  Yol.  11. , 
p.  395. 

{k)  See  dictum  of  Turner,  L.J.,  in  Holman  v.  Loynes  (1854),  4  De  Gr.  M.  &  G. 
270,  C.  A.,  at  p.  283  (a  case  of  purchase  from  a  client).  In  Re  Holmes'  Estate, 
Woodward  v.  Humpage  (1861),  3  GiS.  337,  it  was  said  that  the  presumption^  of 
undue  influence  may  be  rebutted  by  circumstances  short  of  the  total  dissolution 
of  the  relation  of  solicitor  and  client. 

(I)  Savery  v.  King  (1856),  5  H.  L.  Cas.  627  ;  Wright  v.  Vanderplank  (1856), 
S  De  G.  M.  &  G.  133,  C.  A. ;  Tyars  v.  Alsop  (1889),  61  L.  T.  8,  C.  A. 

(m)  Mitchell  v.  Homfray  (1881),  8  Q.  B.  D.  587,  C.  A. 
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of  time  is  no  bar  to  the  avoidance  of  the  gift,  but  the  donor  must  ^"^^t- 
seek  relief  within  a  reasonable  time  after  the  removal  of  the  Legal 
influences  under  which  the  gift  was  made.    After  a  long  lapse  of  Incidents, 
time  he  will  be  presumed  to  have  elected  not  to  avoid  it,  or  to  have 
adopted  or  ratified  it  (n).    The  lapse  of  six  years  is  a  material 
element  for  consideration  (o). 

The  right  to  avoid  the  gift  passes  to  the  personal  representatives 
of  the  donor  (  p). 

A  gift  will  not  be  set  aside  if  it  is  of  small  amount  (q). 

835.  Although  a  gift  may  be  set  aside  on  the  ground  of  mistake  Mistake, 
alone,  yet  where  there  is  no  fraud  or  undue  influence,  express  or 
implied,  and  no  mistake  induced  by  those  who  derive  benefit  under 

the  gift,  the  mistake  must  be  of  a  very  serious  character  to  induce 
the  court  to  order  the  donee  to  restore  the  gift  (r). 

Where  a  gift  has  been  made  on  a  misrepresentation  of  fact,  though  Effect  of  mis- 
an  innocent  one,  the  donor  can  avoid  the  gift,  unless  he  elect,  by  representa- 
conduct  or  otherwise,  not  to  do  so  (s).    So  if  the  gift  is  made  under 
the  influence  of  a  delusion  relating  to  matters  spiritual  or  temporal, 
the  right  to  set  it  aside  is  clear  (t). 

A  man  who  has  become  engaged  to  a  lady,  and  is  afterwards  Gift  to 
rejected  by  her,  can  recover  presents  of  any  considerable  value  intended 
which  he  has  made  to  her,  or  their  value  ;  but  cannot  recover  any 
that  he  may  have  given  in  order  to  introduce  himself  to  her 
acquaintance  and  gain  her  favour  {a) , 

Sub-Sect.  3. — Conditions  and  Repugnancy. 

836.  Gifts  may  be  made  subject  to  conditions  either  precedent  Conditions 
or  subsequent.    A  condition  precedent  is  one  to  be  performed  before  precedent  and 
the  gift  has  taken  effect ;  a  condition  subsequent  is  one  to  be  per-  si^^sequent. 
formed  after  the  gift  has  taken  effect,  though  it  is  not  necessary 

that  the  estate  or  interest  should  be  vested  (6),  as  a  contingent  interest 
can  vest  in  right  though  not  in  possession  (c). 

If  the  intention  of  the  donor  as  evidenced  by  the  words  he  has  condition 
used  points  to  the  inference  that  he  intended  the  condition  to  subsequent 
be  subsequent  rather  than  precedent,  then,  if   the  words   are  P^^^^^^®^- 

(n)  Wright  v.  Vanderplank  (1856),  8  De  G.  M.  &  Gr.  133,  0.  A. ;  Mitchell  v.  Horn- 
fray  (1881),  8  Q.  B.  D.  587,  0.  A. ;  AUcardy.  Skinner  (1887),  36  Ch.  D.  145,  C.  A. 

(o)  Smith  V.  Clay  (1767),  3  Bro.  0.  C.  639,  n. ;  Hovenden  v.  Annesley  {Lord) 
(1806),  2  Sch.  &  Lef.  607,  630 ;  Allcard  v.  Skinner,  supra,  at  p.  186. 

[p)  Tyars  v.  Alsop  (1889),  61  L.  T.  8,  C.  A. ;  Allcard  v.  Skinner,  supra,  per 
LiNDLEY,  L.J.,  at  p.  187;  Anderson  v.  Msiuorth  {1861),  3  Giff.  154;  Coutfs  v. 
Aciuorth  (1869),  L.  E.  8  Eq.  558. 

{q)  Allcard  v.  Skinner,  supra,  at  p.  185  ;  Rhodes  v.  Bate  (1865),  1  Ch.  App.  252. 

{r)  Ogilvie  v.  Littlehoy,  [1897]  W.  N.  53,  C.  A.  Eorgetfulness  has  been 
regarded  as  mistake  {Hood  of  Avalo7i  {Lady)  v.  Mackinnon,  [1909]  1  Ch.  476, 
preferring  the  judgments  of  Eay  and  Lopes,  L.J  J.,  in  Barroiv  y.  Isaacs  &  Son, 
[1891]  1  Q.  B.  417,  C.  A.,  to  that  of  Lord  Esher,  M.E.,  in  the  same  case;  com- 
pare Kelly  V.  Solari  (1841),  9  M.  &  W.  54  ;  Brownlie  v.  Campbell  (1880),  5 
App.  Cas.  925,  952  ;  and  Ellis  v.  Ellis  (1909),  26  T.  L.  E.  166  ;  and  see,  generally, 
title  Mistake). 

(s)  Re  Gluhb,  Bamfield  v.  Rogers,  [1900]  1  Ch.  354,  C.  A.  (dissenting  from 
Wilson  V.  Thornhury  (1875),  10  Ch.  App.  239);  as  to  misrepresentation,  actual 
or  constructive,  see  title  Miseepeesentation  and  Eeaud. 

{t}  Nottidge  v.  Prince  (1860),  2  Giff.  246. 

(a)  Robinson  {Sir  John)  v.  Gumming  (1742),  2  Atk.  409. 

{b)  Egerton  v.  Brownlow  {Earl)  (1853),  4  H.  L.  Cas.  1. 

(c)  Barnes  v.  Allen  (1782),  1  Bro.  C.  C.  181 ;  Egerton  v.  Brownlow  {Earl),  supra* 
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capable  of  both  constructions,  the  court  holds  the  condition  to  be 
subsequent  (d). 

If  a  condition  precedent  is  imposed  on  an  infant,  which  can  be 
performed  by  him,  but  is  not,  the  gift  will  not  take  effect,  but,  if  the 
condition  is  subsequent,  the  infant  will  not  lose  the  gift  by  non- 
performance during  infancy  (e). 

Where  a  condition  precedent  attached  to  a  gift  is  impossible  of 
performance  the  gift  will  not  take  effect ;  but  if  a  condition 
subsequent  is  impossible,  the  gift  is  absolute  (/). 

837.  Where  there  is  an  absolute  gift  of  real  or  personal  property 
and  a  condition  is  attached  which  is  inconsistent  with  and  repug- 
nant to  the  gift,  the  condition  is  wholly  void  and  the  donee  takes 
the  gift  free  from  the  condition  (g).  Thus  a  condition  that  a  person 
to  whom  an  absolute  interest  has  been  given  shall  not  alienate  nor 
charge  it,  or  that  his  wife  shall  not  be  endowed,  nor  her  husband 
be  tenant  by  the  curtesy,  or  that  his  daughters  shall  not  inherit,  or 
that  the  interest  shall  not  be  liable  to  execution  nor  to  the  bank- 
ruptcy laws,  or  that  he  shall  not  make  a  testamentary  disposition 
of  it,  nor  commit  waste,  are  instances  of  repugnant  conditions  (h). 
So  also  is  the  condition  that  a  tenant  in  tail  shall  not  disentail  (i). 

By  the  law  of  England  if  a  man  dies  intestate,  his  real  estate 
goes  to  his  heir  and  his  personalty  to  his  next  of  kin,  and  any 
disposition  tending  to  contravene  the  disposition  which  the  law 
thus  makes  is  against  the  policy  of  the  law  and  void  {j). 

Although  restraint  on  alienation  of  an  absolute  interest  in  posses- 
sion during  a  certain  period  is  bad  (k),  a  condition  that  the  donee 

{d)  Be  Greeniuood,  Goodhart  v.  Woodhead,  [1903]  1  Oh.  749,  C.  A.,^er  OoLLiisrs, 
M.E.,  at  p.  755. 

(e)  Co.  Litt.  246  b  ;  Sevan  v.  Malion-Hagan  (1891),  27  L.  E.  Ir.  399  ;  Partridge 
V.  Partridge,  [1894]  1  Ch.  351  ;  Re  Edwards,  Lloyd  v.  Boyes,  [1910]  1  Oh.  541. 

(/)  Co.  Litt.  206  a;  Be  Greenwood,  Goodhart  y.  Woodhead,  supra;  Be  Croxon, 
Croxon  v.  Ferrers,  [1904]  1  Ch.  252  (these  are  cases  of  wills,  but  the  same  principles 
apply) ;  Peyton  v.  Bury  (1731),  2  P.  Wms.  626. 

(g)  Bradley  v.  Peixoto  (1797),  3  Yes.  324  ;  Byng  v.  Strafford  (Lord)  (1843),  5 
Beav.  558,  567  ;  Watldns  v.  Williams  (1851),  3  Mac.  &  Gr.  622  ;  Egerton  v. 
Broiunlow  [Earl)  (1853),  4  H.  L.  Cas.  1,  per  Lord  Truro,  at  p.  181.  The  same 
rule  applies  if  the  condition  is  that  the  donee  commit  a  crime  (Co.  Litt.,  s.  334). 

{h)  Co.  Litt.,  222  b  ;  Portington's  {Mary)  Case  (1613),  10  Co.  Eep.  35  b,  39  a; 
Bradley  v.  Pexioto,  supra;  Gulliver  v.  Vaux  (1746),  8  De  Gr.  M.  &  Gr.  167,  n.  ; 
Brandon  v.  Bohinson  (1811),  18  Yes.  429;  Boss  v.  Boss  (1819),  1  Jac.  &  W.  154 ; 
Eishton  v.  Cohb  (1839),  5  My.  &  Cr.  145,  153  ;  Holmes  v.  Godson  (1856),  8 
De  Q-.  M.  &  G.  152,  C.  A.  ;  Hood  v.  Oglander  (1865),  34  Beav.  513 ;  Be  Jones's 
Will  (1870),  23  L.  T.  211 ;  Shaw  v.  Ford  (1877),  7  Ch.  D.  669  ;  Be  Dugdale, 
Dugdale  v.  Dugdale  (1888),  38  Ch.  D.  176,  where  it  was  held  that  the  defeasance 
was  bad  whether  by  way  of  condition  or  conditional  limitation.  As  to  the 
recognition  paid  by  the  court  to  an  inalienable  interest  in  a  Scottish  heritable 
bond,  see  Be  Fitzgerald,  Surman  v.  Fitzgerald,  [1904]  1  Ch.  573,  C.  A.,  and  title 
Conflict  or  Laws,  Yol.  YL,  p.  209. 

(r)  Dawhins  v.  Penhryn  {Lord)  (1878),  4  App.  Cas.  51. 

{j)  Muschamp  v.  Bluet  (1617),  J.  Bridg.  132  ;  Gulliver  v.  Vaux,  supra;  Bull  v. 
Kingston  (1816),  1  Mer.  314;  Outhbert  v.  Furrier  (1822),  Jac.  415  ;  Ware  v.  Cann 
(1830),  10  B.  &  C.  433  ;  Holmes  v.  Godson,  supra ;  Be  Wilcocks'  Settlement  (1875), 
1  Ch.  D.  229.  On  a  death  on  or  since  the  1st  January,  1898,  real  estate  devolves 
upon  the  personal  representative  in  trust  for  the  persons  beneficially  entitled 
thereto  ;  see  Land  Transfer  Act,  1897  (60  &  61  Yict.  c.  65),  ss.  1  (1),  2  (1) ;  and 
titles  Descent  and  Distribution,  Yol.  XL,  p.  4  ;  Executors  and  Adminis- 
trators, Yol.  XIY.,  p.  238. 

{k)  Benaud  v.  Tourangeau  (1867),  L.  E.  2  P.  0.  4;  Be  Bosher,  Bosherv.  Bosher 
(1884),  26  Ch.  D.  801  :  but  see  Kearsley  v.  Woodcock  (143),  38  Hare,  185.  The 
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shall  not  alienate  a  reversionary  interest  appears  to  be  good  (Z),  and 
so  is  a  condition  that  the  donee  shall  not  alienate  to  a  particular 
person  or  class  of  persons  (m). 

A  restraint  on  alienation  except  to  a  particular  person  is  bad, 
but  the  law  as  to  the  restraint  on  alienation  except  to  a  particular 
class  of  persons  cannot  be  said  to  be  clear  {n).  If  a  restriction  on 
the  price  is  added  the  restraint  has  been  held  to  be  void  (o).  One 
property  can  be  given  on  condition  that  another  is  not  alienated, 
for  such  a  gift  does  not  interfere  with  the  power  of  the  donee  to 
alienate  the  property  given,  and  so  there  is  no  repugnancy 

Where  the  gift  is  absolute  in  the  first  instance,  a  restraint  on  the 
power  of  leasing  is  void  on  the  same  principle  as  a  restraint  on 
alienation  (g).  After  an  absolute  gift  a  proviso  of  forfeiture  on  bank- 
ruptcy or  alienation  is  void  (r).  A  gift  over  of  what  the  donee  of  an 
absolute  interest  in  the  corpus  or  income  does  not  dispose  of  is  void(s). 

In  short,  an  incident  of  the  estate  given,  which  cannot  be  directly 
taken  away  nor  prevented  by  the  donor,  cannot  be  taken  away 
indirectly  by  a  condition  which  would  cause  the  estate  to  revert  to 
the  donor,  nor  by  a  conditional  limitation  which  would  cause  it  to 
shift  to  another  person  (t).  The  above  rule  applies  also  where  the 
subject  of  the  gift  is  for  life  only  (u). 

838.  Property  is  sometimes  made  inalienable  by  Act  of 
Parliament  (a). 

839.  A  condition  in  total  restraint  of  marriage  is  void  (h),  but 
not  one  in  partial  restraint  (c).    But  in  the  case  of  realty,  except  in 

law  stated  in  this  section  does  not  apply  in  its  entirety  to  married  women,  who 
may  be  restrained  during  coverture  from  alienating  their  separate  property ; 
see  p.  424,  post,  and  title  Husband  and  Wipe. 

{I)  Churchill  v.  Marks  (1844),  1  Coll.  441 ;  Be  Payne  (1858),  25  Beav.  556;  Me 
Porter,  Coulson  v.  Cajjper,  [1892]  3  Oh.  481. 

(m)  Co.  Litt.  223  a ;  Be  Macleay  (1875),  L.  E.  20  Eq.  186  ;  Be  Basher,  Basher 
V.  Basher  (1884),  26  Ch.  D.  801. 

{n)  Muschamp  v.  Bluet  (1617),  J.  Bridg.  132  ;  Attwater  v.  Attwater  (1853),  18 
Beav.  330  (dissenting  from  Dae  d.  Oill  v.  Pearson  (1805),  6  East,  173) ;  but  see 
Be  Macleay,  supra. 

(o)  Crofts  V.  Beamish,  [1905]  2  I.  E.  349,  0.  A. 

Ip)  Co.  Litt.  223  a. 

{q)  Be  Bosher,  Basher  v.  Basher,  supra. 

(r)  Brandon  v.  BoUnson  (1811),  18  Ves.  429  ;  Be  Machu  (1882),  21  Ch.  D.  838  ; 
Re  Dugdale,  Dugdale  v.  Dugdale  (1888),  38  Ch.  D.  176;  Gorhett  v.  Carhett  (1888), 
14  P.  i).  7,  C.  A.  ;  Metcalfe  v.  Metcalfe  (1889),  43  Ch.  D.  633. 

(s)  Boss  V.  Bass  (1819),  1  Jac.  &  W.  154  ;  Bourn  v.  GiUs  (1830),  Taml.  414; 
Green  v.  Harvey  (1842),  1  Hare,  428;  WathinsY.  Williams  (1851),  3  Mac.  &  Gr. 
622  ;  Bowes  v.  Gaslett  (1857),  6  W.  E.  8  ;  Henderson  v.  Cross  (1861),  29  Beav.  216  ; 
Parnell  v.  Boyd,  [1896]  2  I.  E.  571,  595,  C.  A. ;  Be  Jones,  Bichards  v.  Jones, 
[1898]  1  Ch.  438 ;  Be  Walker,  Lloyd  v.  Tweedy,  [1898]  1  I.  E.  5.  JDoe  d. 
Stevenson  v.  Glover  (1845),  1  C.  B.  448,  contra,  cannot  be  reconciled  with  the 
other  decisions.  All  these  cases  relate  to  gifts  by  will,  but  it  seems  that 
the  same  principle  applies  to  gifts  by  deed  or  instrument  in  writing  inter  vivos. 

(t)  Be  Dugdale,  Dugdale  v.  Dugdale,  supra,  per  Kay,  J.,  at  p.  182. 

{u\  Brandon  v.  Bobinson,  supra ;  Metcalfe  v.  Metcalfe,  supra. 

\a)  See  note  {q),  p.  408,  ante. 

ijb)  Morley  v.  Bennoldson,  Morley  v.  Linkson  (1843),  2  Hare,  570  ;  Be  Bellamy, 
Pickard  v.  Holroyd  (1883),  48  L.  T.  212  ;  Be  Wright,  Matty.  Issott,[190l^  1  Ch.  231. 

(c)  Gillet  V.  Wray  (1715),  1  P.  Wms.  284  ;  Scott  v.  Tyler  (1788),  2  Bro.  C.  C. 
431;  Stackpole  v.  Beaumont  (1796),  3  Yes.  89;  Lloyd  v.  Branton  (1817),  3  Mer. 
108  ;  Be  Naurse,  Ham^pton  v.  Nourse,  [1899]  1  Ch.  63  ;  Be  Whiting's  Settlement, 
Whiting  v.  De  Butzen,  [1905]  1  Ch.  96,  C.  A.  So  a  gift  subject  to  a  condition 
that  a  man  or  woman  shall  not  remarry  is  good  {Newton  v.  Marsden  (1862),  2 
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illegality. 


the  case  of  a  tenancy  in  tail  (d),  a  limitation  over  on  marriage  is 
not  bad,  unless  the  intention  of  the  donor  is  to  restrain  marriage 
and  promote  celibacy.  In  the  ordinary  case  the  donor  makes  such 
a  limitation  over  in  the  expectation  that  a  woman  who  marries  will 
be  maintained  by  her  husband  (e). 

A  gift  of  income  can  be  made  upon  trust  for  a  person  until 
attempted  alienation  or  bankruptcy  (/),  or  until  marriage  (g)  and 
then  over ;  and  though  a  man,  or  an  unmarried  woman,  cannot  take 
an  absolute  gift  in  such  a  way  that  he  or  she  cannot  alienate  it,  a 
married  woman  can  be  restrained  from  anticipating  property  given 
to  her  for  her  separate  use,  or  as  her  separate  property,  under  the 
Married  Women's  Property  Act,  1882  {h),  so  long  as  she  is  married, 
but  if  she  becomes  unmarried  again  the  restraint  at  once  ceases. 

840.  A  gift  for  an  illegal  purpose  may  expose  the  offender  to 
the  criminal  law,  such  as  a  gift  for  the  maintenance  of  an  action 
in  which  the  donor  has  no  interest  (i),  or  a  gift  relating  to  the 
nomination  or  appointment  to  or  resignation  of  a  public  office  (A;), 
or  a  gift  to  a  member,  officer,  or  servant  of  a  public  body  on 
account  of  doing  or  forbearing  to  do  anything  in  respect  of  any 
matter  in  which  such  public  body  is  concerned  (l),  or  a  gift  to  a 
voter  (including  treating)  at  or  in  connection  with  an  election  (m), 
or  a  gift  to  an  agent  as  an  inducement  or  reward  for  doing  or  not 
doing  any  act  in  relation  to  his  principal's  affairs  or  for  showing  or 
not  showing  favour  or  disfavour  to  any  person  in  relation  thereto 

Though  a  gift  with  a  condition  subsequent  that  the  donee  should 
commit  a  crime  is  good  and  the  condition  can  be  disregarded  (o), 
a  gift  in  respect  of  an  act  which  is  illegal,  e.g.,  to  commit  a 
murder,  is  ineffectual  though  the  act  be  performed  (p). 

Gifts  are  necessarily  illegal  if  their  tendency  is  to  promote 
unlawful  acts,  without  regard  to  the  amount  of  the  inducement 
held  out  or  interest  created,  or  to  the  position  of  the  parties,  or  to 
any  other  circumstances  which  go  to  affect  the  probability  of  the 
unlawful  act  being  done  (q). 

John.  &  H.  356;  Evans  v.  Rosser  (1864),  2  Hem.  &  M.  190;  Allen  v.  Jackson 
(1875),  1  Ch.  D.  399,  0.  A.) ;  and  see  title  Wills. 
{d)  ArundeVs  {Earl)  Case  (1575),  3  Dyer,  342  b. 

(e)  Jones  v.  Jones  (1876),  1  Q,.  B.  D.  279  (the  rule  as  to  realty  being  founded 
on  the  common  law  of  England,  and  that  as  to  personalty  on  the  civil  law). 
(/)  Brandon  v.  RoUnson  (1811),  18  Yes.  429. 

{g)  Morley  v.  Rennoldson,  Morleij  v.  i*nA;so?i  (1843),  2  Hare,  570;  Re  Bellamy^ 
Fickard  v.  Holroyd  (1883),  48  L.  T.  212  ;  see  title  Settlements. 
{h)  45  &  46  Vict.  c.  75  ;  see  title  Husband  and  Wife. 
{i)  See  title  Action,  Vol.  I.,  p.  51. 
(/c)  Sale  of  Offices  Act,  1809  (49  Geo.  3,  c.  126),  s.  4. 

[l]  Public  Bodies  Corrupt  Practices  Act,  1889  (52  &  53  Vict.  c.  69),  s.  1.  For 
definition  of  public  bodj^  see  ibid.,  s.  7. 

(m)  See  titles  Criminal  Law  and  Peocedure,  Vol.  IX.,  p.  484 ;  Elections, 
Vol.  XII.,  pp.  281  et  seq. 

(n)  Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34),  s.  1.  A  person 
serving  under  the  Crown  or  any  corporation,  or  any  municipal,  borough,  county 
or  district  council,  or  any  board  of  guardians,  or  any  person  employed  by  or 
acting  for  another,  is  included  in  the  term     agent "  {ibid.,  sub-ss.  (2),  (3)). 

(o)  Co.  Litt.  206  b. 

(p)  Shep.  Touch.  (Ed.  Preston)  p.  129. 

{q)  Egerton  v.  Broiunloiu  {Earl)  (1853),  4  H.  L.  Cas.  1,  _per  Lord  Brougham, 
at  p.  174.  The  subject  of  gifts  in  relation  to  gaming  is  dealt  with  fully  under 
title  Gaming  and  Wagering,  pp.  266  et  seq.,  post. 
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As  a  general  rule  an  agent  cannot  retain  as  against  his  principal      Sect.  4. 
a  gift  from  a  third  person  in  connection  with  his  principal's  affairs  Legal 

without  the  knowledge  of  the  principal  (r),  and  an  agent  who  Incidents, 

corruptly  accepts  any  gift  for  doing  or  forbearing  to  do  acts  in  Gifts'to" 

relation  to  his  principal's  affairs  or  business  is  guilty  of  a  mis-  agent, 
demeanour,  and  the  donor  of  the  gift  is  equally  guilty  (s). 

Sub-Sect.  4. — Miscellaneous  Incidents. 

841.  A  gift  alleged  to  have  been  made  by  a  deceased  person  Evidence 
cannot,  as  a  general  rule,  be  established  without  some  corrobora-  ^i^^^gj^f^g 
tion  {t).    Corroboration  is  some  testimony  supporting  a  material  \yj  deceased 
point  in  the  testimony  to  be  corroborated  {u) ;  it  may  be  supplied  persons, 
by  the  evidence  of  some  other  person  or  by  some  attendant  circum- 
stances or  by  some  facts  established  aliunde  (v).     The  mere  fact 
that  the  subject  of  the  alleged  gift  was  kept  in  the  house  belonging  to 
the  wife,  if  that  was  the  home  or  one  of  the  homes  of  the  husband, 
would  not  be  regarded  as  corroborative  of  the  wife's  allegation  of  a 
gift  (a) .    On  the  other  hand,  proof  that  the  alleged  donor  was  at  the 
time  making  gifts  to  other  members  of  his  family  is  corroborative  of 
the  claimant's  story  (b).    In  some  cases  the  judges  have  definitely 
stated  that  the  court  cannot  act  on  the  unsupported  testimony  of  a 
person  in  his  own  favour,  but  it  appears  that  there  is  no  hard  and 
fast  rule  that  the  evidence  of  the  alleged  donee  must  be  disbelieved 
if  uncorroborated.     It  must  be  examined  with  care,  even  with 
suspicion,  but  if  it  brings  conviction  to  the  tribunal  which  has  to 
try  the  case  that  conviction  will  be  acted  on  (c). 

842.  Voluntary  bonds  are  debts,  and  can  be  enforced  against  the 
person  creating  them  or  legatees  from  him,  but  in  the  administra- 
tion of  his  estate  will  not  be  paid  until  after  his  debts  for  valuable 
consideration  (d).  If,  however,  any  person  interested  under  a 
voluntary  bond  assigns  his  beneficial  interest  for  value,  the  claim 


Voluntary 
bonds  in 
administra- 
tion. 


(r)  See  title  Agency,  Vol.  I.,  p.  190,  and  the  cases  there  cited. 

(s)  Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34).  See  title  Criminal 
Law  and  Proceduee,  Vol.  IX.,  p.  710. 

{t)  Consett  V.  Bell  (1842),  1  Y.  &  C.  Ch.  Cas.  569;  Grant  v.  Grant  (1865),  34 
Beav.  623;  Down  v.  Ellis  {18Q5),  35  Beav.  5l8;  Hartford  v.  Foiver  (1869), 
3  I.  R.  Eq.  602 ;  Hughes  v.  Seanor  (1869),  18  W.  E.  108  ;  Bogers  v.  Powell  (1869), 
18  W.  E.  282  ;  Morleij  v.  Finnetj  (1870),  18  W.  E.  490,  where  James,  V.-C, 
gives  as  a  reason  for  the  rule  that  "  the  temptation  to  lie  is  so  strong,  and  the 
facility  with  which  a  lie  may  be  concocted  is  so  great "  ;  Hill  v.  Wilson  (1873), 
8  Ch.  App.  888;  Be  Whittaker,  Whittaher  v.  Whittaher  (1882),  21  Ch.  D.  657;- 
Be  Finch,  Finch  v.  Finch  (1883),  23  Ch.  D.  267,  C.  A.;  Be  Harnett,  Leahy  y, 
OGrady  (1886),  17  L.  E.  Ir.  543. 

[u)  Re  Finch,  Finch  v.  Finch,  supra,  per  Jessel,  M.E.,  at  p.  272. 

[v)  Down  V.  Ellis,  supra,  per  Lord  Eomilly,  M.E.,  at  p.  581. 

(a)  Be  Finch,  Finch  v.  Finch,  supra. 

[h)  Be  Bichardson,  Shillito  v.  Hohson  (1885),  30  Ch.  D.  396,  C.  A.,  per 
Lord  EsHER,  M.E.,  at  p.  400. 

(r)  Be  Garnett  Gandy  y.  Macaulay  (1885),  31  Ch.  D.  1,  C.  A. ;  Be  Bichardson, 
Shillito  V.  Hohson,  supra;  Be  Hodgson,  Bechett  v.  Bamsdale  (1885),  31  Ch.  D. 
177,  C.  A. ;  Bawlinson  v.  Scholes  (1898),  79  L.  T.  350  ;  Be  Farman,  Farman  v. 
Smith  (1887),  57  L.  J.  (CH.)  637  ;  Be  Dillon,  Duffin  v.  Duffin  (1890),  44  Ch.  D. 
76,  C.  A.  ;  Be  Griffin,  Griffin  v.  Griffin,  [1899]  1  Ch.  408;  and  see  title 
Executors  and  Administrators,  Vol.  XIV.,  p.  341. 

{d)  Lomasy.  Wright  (1833),  2  My.  &  K.  769;  Markwell  v.  Markwell  (1864), 
34  Beav.  12  ;  Adames  v.  Hallett  (1868),  L.  E.  6  Eq.  468. 
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Gifts. 


Sect.  4. 
Legal 
Incidents. 

Promissory 
note. 


Gift  subject 
to  a  charge. 


Covenants 
for  title. 


Completion  of 
building  on 
land  the 
subject  of 
the  gift. 


Gifts  for 

particular 

purposes. 


of  the  assignee  in  the  administration  of  the  estate  of  the  donor 
of  ^  the  bond  stands  upon  the  same  footing  as  if  the  bond  had  been 
originally  given  for  value  (e). 

A  promissory  note,  not  given  for  value,  does  not  constitute  the 
payee  a  creditor  (/),  but  where  a  promissory  note,  not  given  for 
value,  has  been  cancelled  and  a  fresh  one  given  on  a  compromise  and 
interest  paid  under  it,  the  fresh  note  will  be  paid  before  legacies  (g). 

843.  Where  a  person  makes  a  gift  of  property,  which  with  other 
property  is  subject  to  a  charge,  and  in  the  gift  there  is  not  any  refer- 
ence to  the  charge,  nor  any  covenant  for  title,  then  if  the  donor  created 
the  charge  and  is  personally  liable  to  pay  it,  the  donee  cannot  be 
called  on  to  pay  any  part  of  it  (h) :  but  if  the  donor  took  the  property 
subject  to  the  charge  and  is  not  personally  liable  to  pay  it,  the  donee 
takes  subject  to  the  charge  (i). 

A  covenant  for  further  assurance  or  against  incumbrances,  or  a 
declaration  that  the  property  being  given  is  free  from  incumbrances, 
might  show  that  the  property  retained  by  the  donor  is  to  bear  the 
whole  of  the  incumbrance  (k).  In  a  gift  by  deed  the  donor  should 
not  give  covenants  for  title ;  the  covenants  implied  by  a  convey- 
ance "  as  beneficial  owner  "  are  implied  only  in  a  conveyance  for 
valuable  consideration  (I). 

844.  Where  a  person  has  entered  into  a  contract  with  builders 
for  the  erection  of  a  building  on  property,  which  he  has  in  his 
lifetime  conveyed  to  another  absolutely,  and  the  contract  is  not 
completed  at  his  death,  that  other  cannot  require  its  completion  at 
the  expense  of  the  estate  of  the  deceased  (m).  But  if  the  property 
passes  to  his  devisee  or  heir-at-law  as  such,  such  devisee  or  heir-at- 
law  can  have  the  contract  completed  at  the  expense  of  the  personal 
estate  of  the  deceased  (n). 

845.  Where  a  person  obtains  an  absolute  conveyance  or  gift  for 
a  particular  purpose,  and  afterwards  makes  use  of  it  for  another 
purpose,  the  court  will  interfere  on  the  ground  of  fraud  (o). 

But  if  a  gross  sum  or  the  whole  income  of  the  property  is 
given,  and  a  special  purpose  of  the  gift  is  declared,  the  gift  is  treated 
as  absolute,  and  the  purpose  as  merely  the  motive  of  the  gift,  so 
that  the  donee  will  take  the  gift,  the  declared  purpose  being 
disregarded  (p). 

(e)  Payne  v.  Mortimer  (1859),  4  De  G.  &  J.  447,  C.  A. 

(/)  Be  Whitaker  (a  Person  of  Unsound  Mind)  (1889),  42  Ch.  D.  119,  0.  A., 
per  Cotton,  L.J.,  at  p.  124;  see  title  Bills  of  Exchange,  Pbomissoey  Notes, 
AND  Negotiable  Instbuments,  Yol.  II.,  p.  496,  note  (p). 

((/)  Dawson  v.  Kearton  (1856),  3  Sm.  &  Gr.  186. 

(h)  Be  Darby's  Estate,  Bendall  v.  Darby,  [1907]  2  Ch.  465. 

{i)  Ker  V.  Ker  (1869),  4  1.  E.  Eq.  15,  C.  A. 

(k)  Be  Jones,  Warrington  v.  Forrester,  [1893]  2  CL  461  (a  case,  however,  where 
there  was  valuable  consideration). 

(?)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41), 
s.  7  (A) ;  and  see  titles  Eeal  Property  and  Chattels  Eeal  ;  Sale  of  Land. 

(m)  Be  Day,  Sprake  v.  Day,  [1898]  2  Ch.  510;  see  title  Building  Contracts, 
Engineers  and  Architects,  Yol.  III.,  p.  273. 

(n)  HoHy.  Holt  {1694),  2  Yern.  322;  Cooper  v.  Jamaw  (1866),  L.  E.  3  Eq. 
98  ;  Be  Day,  Sprake  v.  Day,  supra. 

(o)  Young  v.  Peachy  (1742),  2  Atk.  254. 

(p)  Barlow  v.  Grant  (1684),  1  Yern.  255  ;  Nevill  v.  Nevill  (1102),  2  Yern.  431 ; 
Barton  v.  Cooke  (1800),  5  Yes.  461  ;  Hammond  v.  Neame  (1818),  1  Swan.  35 ; 
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A  donor  cannot  by  any  declaration  as  to  his  intention  prevent     Sect.  4. 
an  absolute  gift  falling  within  the  operation  of  any  covenant  or  Legal 
bargain  made  by  the  donee  in  regard  to  it,  so  that  if  a  woman  in  Incidents, 
her  marriage  settlement  has  covenanted  to  settle  her  after-acquired  Qovenants 
property,  and  property  coming  within  the  terms  of  the  covenant  is  to  settle 
given  to  her  without  a  general  restraint  on  anticipation,  no  decl'ara-  after-acquired 
tion  of  intention  on  the  part  of  the  donor  will  prevent  the  covenant  P^^P^^^y* 
taking  effect  {q), 

846.  Where  a  donor  by  one  deed  gives  annuities  to  certain  Cumulative 
persons,  and  by  another  deed  gives  annuities  to  some  of  the  same  s^^^^* 
persons  of  different  amount,  the  annuities  are  cumulative,  though 

the  donor  may  stand  in  loco  parentis  to  some  of  the  annuitants  (?'). 

847.  The  donor  of  a  gift  the  enjoyment  of  which  may  cause  Dangerous 
injury  to  the  donee  is  not  liable  for  such  injury,  unless  at  the  time  gifts. 

of  the  gift  he  knew  of  the  danger  to  the  donee  and  did  not  warn 
him(s).  The  gift  must  be  enjoyed  as  it  is  given  and  taken  with 
its  risks,  but  subject  to  this,  that  if  the  donor  knows  of  some  evil 
character  in  it  at  the  time  and  does  not  warn  the  donee,  he  is 
responsible,  although  it  was  a  gift  {t) . 

848.  If  a  conveyance  is  expressed  to  be  for  valuable  considera-  Pretended 
tion,  though  in  fact  none  was  paid,  the  grantee,  if  he  asserts  that  consideration, 
a  gift  was  intended,  must  produce  the  clearest  evidence  of  the 

alleged  donor's  intention,  otherwise  there  will  be  a  resulting  trust 
for  the  grantor  {u), 

849.  Where  money  is  publicly  subscribed  for  the  benefit  of  surplus  of 
certain  persons  and  there  is  no  provision  for  its  application  after  voluntary 
their  deaths,  there  is  a  resulting  trust  for  the  donors  and  their  subscriptions, 
representatives  {v).    If,  however,  it  should  be  subscribed  for  the 
education  of  certain  children  and  there  remains  a  sum  in  the  hands 

of  trustees,  after  they  have  grown  up,  it  will  be  divided  among  the 
children  {a). 

If  honorary  members  of  a  society  make  absolute  gifts  to  it,  and 
all  the  beneficial  interest  in  the  funds  of  the  society  is  exhausted, 
there  is  no  resulting  trust  of  the  surplus  in  favour  of  the  honorary 
members,  but  the  property  passes  to  the  Crown  {h). 

Leche  v.  Kilmorey  {Lord)  (1823),  Turn.  &  E.  207  ;  Lassence  v.  Tierney  (1849), 
I  Mac.  &  Gr.  551 ;  Re  Skinner's  Trusts  (1860),  1  John.  &  H.  102 ;  Be  Sanderson's 
Trust  (1857),  3  K.  &  J.  497  ;  and  see  title  Wills. 

{q)  Re  AUnutt,  Pott  v.  Brassey  (1882),  22  Ch.  D.  275  ;  ScJiolfield  v.  Spooner 
(1884),  26  Ch.  D.  94,  0.  A.,  where  certain  expressions  by  V^OOD,  V.-C,  in 
Be  Mainwaring's  Settlement  (1866),  L.  E.  2  Eq.  487,  to  the  contrary  eiffect  were 
dissented  from;  Tremayne  v.  BasMeigh,  [1908]  1  Oh.  681,  687. 

(r)  Palmer  v.  Newell  (1856),  8  De  G.  M.  &  Or.  74,  C.  A.  :  see  title  Equity, 
Vol.  XIII.,  p.  133. 

(s)  Gautret  v.  Egerton  (1867),  L.  E.  2  0.  P.  371,  where  it  was  said  that  there  must 
be  something  like  fraud  on  the  part  of  the  giver  before  he  can  be  made  liable. 

it)  Lowery  v.  Walker,  [1910]  1  K.  B.  173,  0.  A.,  per  Buckley,  L.J.,  at  p.  190; 
reversed  on  another  point,  [1911]  A.  0.  10. 

{u)  Hughes  v.  Seanor  (1869),  18  W.  E.  108;  Coultiuas  v.  Swan  (1870),  22  L.  T. 
539 ;  and  see  Bridgman  v.  Green  (1755),  2  Yes.  Sen.  627. 

[v)  Be  Abbott  Fund  Trusts,  Smithy.  Abbott,  [1900]  2  Ch.  326;  and  see  A.-G.  v. 
Bristol  Corporation  (1820),  2  Jac.  &  W.  294,  307,  308. 

(a)  Be  Andrew's  Trust,  Carter  v.  Andrew,  [1905]  2  Ch.  48. 

(b)  Braithwaite  v.  A.-G.,  [1909]  1  Ch.  510;  and  see,  generally,  titles  Chari- 
ties, Yol.  lY.,  pp.  181,  197;  Descent  and  Distribution,  Yol.  XI.,  p.  28. 
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Gifts. 


Sect.  4. 
Legal 
Incidents. 

Gift  restored 
to  donor. 

Estate  duty. 


Stamp  duty. 


850.  Where  dominion  over  the  subject  of  the  gift  is  restored  by 
the  donee  to  the  donor,  the  gift  is  at  an  end  (c). 

851.  Modern  legislation  has  imposed  duties  on  gifts  inter  vivos 
made  in  certain  circumstances.  Thus,  estate  duty  is  payable  on  the 
death  of  the  donor  in  respect  of  gifts  of  property  made  less  than  three 
years  before  his  death  and  also  in  respect  of  any  gift,  whenever  made, 
of  which  bond  fide  possession  and  enjoyment  have  not  been  assumed 
by  the  donee  immediately  upon  the  gift  and  thenceforward  retained 
to  the  entire  exclusion  of  the  donor  or  of  any  benefit  to  him  {d). 

Ad  valorem  stamp  duty  as  on  a  conveyance  or  transfer  on  sale 
is  also  payable  on  conveyances  or  transfers  (with  certain 
exceptions)  operating  as  voluntary  dispositions  inter  vivos,  the  duty 
being  calculated  according  to  the  value  of  the  property  conveyed 
or  transferred  (e). 


Court  will 
not  complete 
incomplete 
gift. 

It  is  revoc- 
able. 

A  cheque 
revoked  by 
donor's 
death. 


Irrevocable 
if  assigned 
for  valuable 
consideration. 


Part  V. — Incomplete  Gifts. 

852.  When  a  gift  rests  merely  in  promise  or  unfulfilled  inten- 
tion, it  is  incomplete  and  imperfect,  and  the  court  will  not  compel 
the  intending  donor,  or  those  claiming  under  him,  to  complete 
and  perfect  it  (/). 

An  incomplete  gift  can  be  revoked  at  any  time  (g). 

A  cheque  is  a  mandate  to  the  donor's  bankers,  which  is  revoked 
by  his  death,  unless  before  that  event  the  cheque  is  presented  and 
paid,  or  presented  but  not  paid  by  the  bankers  though  there  were 
funds  to  the  drawer's  credit  sufficient  to  pay  it  (h).  If,  however, 
there  were  not  sufficient  funds  to  the  drawer's  credit,  then  the 
cheque,  though  presented,  but  not  paid,  would  be  revoked  by  the 
donor's  death  (i). 

If  a  person  to  whom  another  gives,  as  a  present,  a  cheque  on  his 
own  account,  pays  it  away  for  valuable  consideration,  or  in 
payment  of  a  debt  of  his  own,  before  the  bankers  are  apprised  of 
the  drawer's  death,  the  gift  is,  apparently,  not  revoked  {k). 


(c)  James  v.  James  (1869),  19  L.  T.  809. 

(d)  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  2  (1)  (c) ;  Finance 
(1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  59.  The  duty  is  notpayable  on  gifts  in 
consideration  of  marriage,  or  which  are  part  of  the  normal  and  reasonable 
expenditure  of  the  donor,  or  which,  in  the  case  of  any  donee,  do  not  exceed  in  the 
aggregate  £100  in  value  or  amount  (Finance  (1909-10)  Act,  1910,  s.  59  (2)). 
The  duty  is  payable  by  the  donee  {Re  Beddington,  Micliolls  v.  Samuel,  [1900] 
1  Ch.  771 ;  and  compare  Be  Hudson,  Spencer  v.  Turner,  [1911]  1  Ch.  206)  ;  see 
title  Estate  and  Other  Death  Duties,  Vol.  XIII.,  pp.  187,  220. 

(e)  Finance  (1909-10)  Act,  1910  (10  Edw.  7,  c.  8),  s.  74. 

(/)  Wycherley  v.  Wycherley  2  Eden,  175;  Ellison  v.  Ellison  (1802), 

6  Ves.  656  ;  Hooper  v.  Goodwin  (1818),  1  Swan.  485 ;  Ward  v.  Audland  (1845), 
8  Beav.  201  ;  Kekewich  v.  Manning  (1851),  1  De  G.  M.  &  0.  176,  C.  A. ;  Lambert 
V.  Overton  (1864),  11  L.  T.  503 ;  Forrest  v.  Fm-rest  (1865),  11  L.  T.  763. 

{a)  Standing  v.  Bowring  (1885),  31  Ch.  D.  282,  290,  C.  A. 

(li)  Tate  V.  Leithead  (1854),  Kay,  658;  Bromley  v.  Brunton  (1868),  L.  E.  6  Eq. 
275.' 

('/)  Bromley  v.  Brunton,  supra. 

{h)  Tate  v.  Hilbert  (1793),  2  Ves.  Ill,  118  ;  Bolls  v.  Pearce  (1877),  5  Ch.  D. 
730;  see  title  Bankees  and  Banking,  Vol.  I.,  p.  C07. 
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If  a  person  merely  places  a  cheque,  drawn  by  a  third  person  in 
his  favour,  into  the  hand  of  another  and  then  takes  it  away  and 
locks  it  up,  there  is  not  a  complete  gift  (I). 

The  mere  handing  over  by  a  mortgagee  of  a  deed  deposited  with 
him  by  way  of  equitable  mortgage,  though  accompanied  by  words 
of  gift,  is  an  incomplete  gift,  and  does  not  pass  any  interest  in  the 
equitable  mortgage  (ui). 

853.  The  principle  of  the  distinction  between  a  declaration  of 
trust  and  an  intended  gift  is  that  in  the  former  case  a  person  shows 
an  intention  to  make  himself  a  trustee,  whereas  words  of  gift  show 
an  intention  to  deliver  over  the  property  to  another,  and  not  to 
retain  it  in  the  intending  donor's  possession  for  any  purpose, 
fiduciary  or  otherwise  (n).  Consequently  the  courts  will  not  con- 
strue incomplete  gifts  as  declarations  of  trust  in  order  to  make  them 
effective  (o) . 

The  intention  to  declare  a  trust  may  be  incomplete  or  the  trust 
may  be  an  attempt  to  evade  the  law,  and  in  neither  of  these  cases 
will  the  gift  be  upheld  (jo). 

But  though  the  court  will  not  assist  an  intended  donee  to  com- 
plete an  incomplete  gift,  neither  will  it,  at  the  instance  of  a  donor  who 

(1)  Jmes  V.  Loch  (1865),  1  Ch.  App.  25. 

(m)  Be  RicJiardson,  ShilUto  v.  Hohson  (1885),  30  Ch.  D.  396,  0.  A. 

{n)  Richards  v.  Delhridge  (1874),  L.  E.  18  Eq.  11,  per  Jessel,  M.E. 

(o)  Mallott  V.  Wilson,  [1903]  2  Ch.  494,  _29er  Byene,  J.,  at  p.  500  ;  Milroy 
V.  Lord  (1862),  4  De  G.  F.  &  J.  264,  C.  A.  The  following  are  some 
of  the  cases  in  which  the  proper  formalities  of  a  present  gift  not  having 
been  observed,  the  attempt  to  establish  a  declaration  of  trust  has  failed  : — 
Antrohiis  v.  Smith  (1805),  12  Yes.  39  (shares  in  the  Eorth  and  Clyde  Naviga- 
tion) ;  Cotteen  v.  Missing  (1815),  1  Madd.  1*76  (letter  consenting  to  a  sum 
being  given) ;  Edwards  v.  Jones  (1836),  1  My.  &  Cr.  226  (bond) ;  Dillon  v. 
Cojopin  (1839),  4  My.  &  Cr.  647  (East  India  stock  and  shares  in  the  Globe 
Insurance  Company);  Meek  v.  Ktttlewell  (1843),  1  Ph.  342  (assignment  of  a 
sjpes  successionis  which  operates  oiily  as  an  agreement) ;  Searle  v.  Law  (1846), 

15  Sim.  95  (turnpike  securities);  Price  v.  Price  (1851),  14  Beav.  598  (gift  of 
land,  a  house,  and  chattels  by  deed  poll),  affirmed  on  appeal,  on  different 
grounds  (1852),  1  De  G.  M.  &  G.  308,  C.  A. ;  Bridge  v.  Bridge  (1852), 

16  Beav.  315  (Columbian  bonds,  Consols,  and  cash);  Weale  v.  Ollive  (1853), 

17  Beav.  252  (United  States  bank  shares) ;  Beech  v.  Keep  (1854),  18  Beav.  285 
(Consols);  Peckham  v.  Tai/Zor  (1862),  31  Beav.  250  (where  power  of  attorney 
not  acted  on) ;  Richards  v.  Delhridge,  supra  (leasehold  mill,  plant,  machinery, 
and  stock  in  trade) ;  Warriner  v.  Rogers  (1873),  L.,  E.  16  Eq.  340  (statements  of 
a  gift  held  to  be  of  a  testamentary  character)  ;  Moore  v.  Moore  (1874),  L.  E. 

18  Eq.  474  (debenture) ;  Heartleij  v.  Nicholson  (1875),  L.  E.  19  Eq.  233  (shares 
in  a  colliery);  Re  Breton's  Estate,  Breton  v.  Woollven  (1881),  17  Ch.  D.  416 
(furniture) ;  Re  Shield,  Pethybridge  v.  Burrow  (1885),  53  L.  T.  5,  C.  A.  (debenture 
stock) ;  Re  Ashcroft,  Ex  parte  Kirhy  (1887),  3  T.  L.  E.  562  (Dutch  Ehenish 
Eailway  shares  included  in  a  voluntary  settlement) ;  Vincent  v.  Vincent  (1887), 
56  L.  T.  243,  C.  A.  (where  a  man  sent  a  letter  to  his  future  wife,  saying  he 
willed  and  bequeathed  to  her  certain  property)  ;  0' Flaherty  v.  Browne,  [1907] 
2  I.  E.  416,  C.  A.  (deposit  receipt — an  attempt  to  pass  property  after  death 
without  making  a  will) ;  and  see,  generally,  title  Equity,  Vol.  XII.,  pp.  97 
et  sec 
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{p)  Smith  V.  Warde,  Duckett  v.  Warde  (1845),  15  Sim.  56,  where  a  father 
intended  that  stock  should  be  transferred  into  his  own  and  his  wife's  names  in  trust 
for  his  child,  but  the  bank  refused  to  allow  any  reference  to  the  trust  and  no 
formal  declaration  was  ever  executed;  Field  v.  Lonsdale  (1850),  13  Beav.  78, 
where,  in  the  case  of  an  investment  in  a  savings  bank  in  a  man's  name  in  trust 
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repents  of  his  intended  gift,  compel  a  deed  of  inchoate  gift  to  be 
delivered  up  (g). 

854.  The  subsequent  acts  of  the  donor  may  give  the  intended 
donee  a  right  to  enforce  an  incomplete  gift.  Thus,  if  a  donor  puts 
the  donee  into  possession  of  a  piece  of  land  and  tells  him  that  he 
has  given  it  to  him  that  he  may  build  a  house  on  it,  and  the  donee 
accordingly,  with  the  assent  of  the  donor,  expends  a  large  sum  in 
building  a  house,  the  donee  can  call  on  the  donor  or  his  representa- 
tives to  complete  the  gift  (r). 

An  imperfect  gift  may  also  be  perfected  by  the  donor  appointing 
the  donee  to  be  his  executor  (s)  or  one  of  his  executors  (a).  In  this 
case,  however,  the  intention  to  give  must  not  be  an  intention  of 
testamentary  benefaction,  although  the  intended  donee  is  the 
executor ;  for,  if  so,  the  rule  cannot  apply,  the  prescribed  formali- 
ties for  testamentary  disposition  not  having  been  observed  (5).. 
Further,  there  must  be  a  present  intention  of  giving  certain  definite 
property,  the  gift  being  imperfect  for  some  reason  at  law,  and  not 
a  mere  promise  to  pay  on  a  future  occasion  (c).  The  rule  applies 
to  the  intended  forgiveness  of  a  debt  by  a  testator,  if  there  is 
sufficient  evidence  of  his  intention  during  his  life  to  forgive  it  (d), 

855.  A  promise  to  pay  a  sum  of  money  to  some  charitable  object, 
though  part  may  have  been  paid  in  the  lifetime  of  the  promisor, 
cannot  be  enforced  against  his  estate  (e).  But  it  has  been  held  that 
if  a  person  promises  to  leave  a  sum  of  money  to  a  school  society  for 
the  prosecution  of  their  undertaking,  and  in  consequence  the 
society  establish  a  school,  the  society  can  recover  the  sum 
promised  (/). 

856.  If  the  object  of  an  intended  gift  is  uncertain,  there  is  no 
gift  unless  there  is  some  power  of  selection,  or  election,  in  the 
intended  donee  (g),  and  the  power  of  making  it  certain  rests  with 
the  donee,  except  in  special  cases  Qi). 


for  Hs  sister,  in  order  to  evade  a  rule  as  to  tlie  amount  permitted  on  deposit,  it 
was  held  that  no  trust  was  created. 

[q)  De  Hogliton  v.  Money  (1865),  35  Beav.  98. 

(r)  Billwyri  Y.  Lleiuelyn  (1862),  4  De  G.  F.  &  J.  517. 

(s)  Strong  v.  Bird  (1874),  L.  E.  18  Eq.  315 ;  Re  Griffin,  Griffm  v.  Griffin, 
[1899]  1  Ch.  408. 

(a)  Be  Stewart,  Stewart  v.  McLaughlin,  [1908]  2  Ch.  251. 

(6)  lUd.,  at  p.  255  ;  Selwin  v.  Brown  (1735),  3  Bro.  Pari.  Cas.  607  ;  ReHyslop, 
Eyslop  V.  Ohamberlam,  [1894]  3  Ch.  522. 

(c)  Be  Innes,  Innes  v.  Lines,  [1910]  1  Ch.  188. 

\d)  Strong  v.  Bird,  supra;  Be  Applehee,  Leveson  v.  Beales,  [1891]  3  Ch. 
422. 

(e)  Be  Hudson,  Creed  v.  Henderson  (1885),  54  L.  J.  (CH.)  811 ;  see  title 
Chabities,  Yol.  IV.,  p.  146. 

(/)  Be  Soames,  Church  Schools  Co.  v.  Soames  {1891),  13  T.  L.  E.  439. 

(V)  Shep.  Touch.  (Ed.  Preston)  pp.  242,  250,  252.  Thus  a  gift  of  "  a  horse  or 
a  cow  "  (in  the  disjunctive),  or  of  one  of  the  donor's  horses,  when  he  has 
several,  gives  a  power  of  selection  to  the  donee  which  must  he  exercised  in 
the  donor's  lifetime. 

(70  Perkins,  Profitable  Book  (Laws  of  England),  15th  ed.,  p.  17. 
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857.  A  gift  mortis  causa  has  already  been  defined  (i).  It  is  a 
singular  form  of  gift,  being  one  which  is  neither  entirely  inter 
vivos  nor  testamentary  (/c) .  It  must  be  made  in  contemplation  of 
death,  and  only  takes  effect  in  case  of  death  (Z),  and  must  not 
be  in  contemplation  of  suicide,  as  that  would  be  against  public 
policy  (m). 

For  an  effectual  donatio  mortis  causa  it  is  essential  that  (1)  the  Essentials, 
gift  be  made  in  contemplation,  though  not  necessarily  in  expecta- 
tion, of  death ;  (2)  there  be  delivery  to  the  donee  of  the  subject 
of  the  gift ;  (3)  the  gift  be  made  in  circumstances  which  show  that 
it  is  to  take  effect  only  if  the  death  of  the  donor  follows  (n). 

The  title  of  the  donee  can  never  be  complete  until  the  donor  is 
dead,  and  if  the  subject  of  the  gift  is  not  then  completely  vested  in 
the  donee  the  question  arises  whether  he  can  call  on  the  representa- 
tives of  the  donor  to  make  good  his  title  (o).  A  goodi  donatio  mortis 
where  the  subject  of  the  gift  is  not  completely  vested 


Raises  a 
trust. 


causa. 


in  the  donee,  raises  by  operation  of  law  a  trust,  which  is  there- 
fore not  within  the  Statute  of  Frauds  (p),  and  under  which  the 
donee  can  call  on  the  representatives  of  the  donor  to  complete  the 
gift  iq).  The  title  remains  in  the  donor  until  the  event  happens 
which  is  to  divest  him,  that  is  his  death,  so  that  if  it  appears  that 
the  donor  intended  to  divest  his  interest  at  once,  the  transaction  will 
be  treated  as  a  gift  inter  vivos,  complete  or  incomplete  as  the  case 
may  be,  and  not  as  a  donatio  mortis  causa  {r). 

There  is  an  implied  condition  that  the  gift  is  to  be  retained  only 
in  the  event  of  death,  though  the  donor  does  not  expressly  say 
so  (s).   The  death  may  take  place  some  time  afterwards  {t),  but  if  the 


If  immediate 
gift  intended, 
no  donatio 
mortis  causd. 


Only  retained 
if  donor  dies. 


(i)  See  p.  399,  ante;  see  also  title  Executors  and  Administeators, 
Yol.  XIY.,  p.  223. 

{k)  Be  Beaumont,  Beaumont  v.  Eiulanh,  [1902]  1  Oh.  889,  per  Buckley,  J.,  at 
p.  892. 

(Z)  Gardner  v.  Parher  (1818),  3  Madd.  184.  But  the  death  contemplated  need 
not  be  death  from  sickness  {Walter  v.  Hodge  (1818),  2  Swan.  92,  100). 

(m)  Agnew  v.  Belfast  Banking  Co.,  [1896]  2  I.  R.  204,  C.  A.,  where  it 
was  also  held  that  as  the  intending  donor  had  been  held  to  have  committed 
suicide  during  temporary  insanity,  she  was  mentally  incapable  of  making  the 
gift. 

{n)  Gain  v.  Moon,  [1896J  2  Q.  B.  283. 

(0)  Buffield  V.  Ehves  (1827),  1  Bli.  (n.  s.)  497,  H.  L.  In  Cosnahan  v.  Grice 
(1862),  7  L.  T.  82,_  P.  C,  it  is  stated  that  the  fact  of  the  donor  being  on  his 
death-bed  is  sufficient  proof  of  the  gift  being  made  in  contemplation  of 
death. 

( p)  29  Car.  2,  c.  3,  s.  8. 

(q)  Duffield  v.  Shoes,  supra;  Re  Dillon,  Duffin  v.  Duffin  (1890),  44  Oh.  D.  76, 
82,  C.  A. 

(r)  Tate  v.  Eilhert  (1793),  2  Yes.  Ill;  Edwards  v.  Jones  (1836),  1  My.  &  Or. 
226 ;  Re  Patterson's  Estate,  Mitchell  v.  Bmith  (1864),  4  De  G.  J.  &  Sm.  422, 
C.  A. 

(s)  Gardner  v.  Parker  (1818),  3  Madd.  184;  see  Irons  v.  SmaUpiece  (1819), 
2  B.  &  Aid.  551,  553 ;  Tate  v.  Leitliead  (1854),  Kay,  658,  662. 

(1)  Re  Weston,  Bartholomeiv  v.  Menzies,  [1902]  1  Ch.  680. 
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858.  In  the  case  of  chattels  personal,  delivery  of  the  subject- 
matter  of  the  gift  is  necessary  {a),  but  it  need  not  be  at  the  actual 
moment  of  the  gift  (h),  and  antecedent  delivery,  even  alio  intuitu,  is 
sufficient  (c).  Complete  dominion  over  the  subject-matter  of  the 
gift  must  be  intended  to  pass  to  the  donee  (tZ),  but  where  the 
property  is  too  bulky  for  delivery,  the  means  of  coming  at  the 
possession  or  making  use  of  it,  e.g.,  a  key,  may  be  delivered,  so  as 
to  constitute  a  good  donatio  {e).  On  the  other  hand,  delivery  of 
something  merely  as  a  symbol  of  the  subject-matter  of  the  intended 
gift  is  not  sufficient  (/). 

859.  If  the  donor  resumes  possession,  the  gift  is  ended  {g). 

860.  In  the  case  of  a  chose  in  action  delivery  is  also  necessary, 
unless  there  is  a  formal  transfer  to  the  donee,  but  as  physical 
delivery  is  impossible,  delivery  of  a  document  essential  to  its 
recovery  may  suffice  {h).  The  test  of  whether  a  document  is  a  good 
subject  of  a  donatio  is  whether  it  expresses  the  terms  on  which  the 
money  is  held  and  shows  what  the  contract  between  the  parties 
is  {%).  A  mere  receipt  for  money  is  insufficient,  but  if  reference  is 
made  in  it  to  interest  and  length  of  notice  required  for  withdrawal, 
this  will  satisfy  the  test  {k). 

The  following  documents  have  been  held  to  satisfy  the  test  and 

(w)  Staniland  v.  Willott  (1852),  3  Mac.  &  G.  664. 

(a)  Bunn\.  Marhham  (1816),  7  Taunt.  224  ;  Ward  v.  Turner  (1752),  2  Yes.  Sen. 
431  ;  Be  Hughes  (1888),  59  L.  T.  586,  C.  A.  A  mere  shifting  from  one  drawer 
to  another  is  insufficient  {Bryson  v.  Brownrigg  (1803),  9  Ves.  1).  Although 
in  Tate  v.  Hilhert  (1793),  2  Ves.  Ill,  it  is  said  to  be  conceivable  that  the  gift 
might  be  made  by  deed  or  writing,  it  is  improbable  that  it  should  be  so  when  the 
donor  is  m  extremis. 

(h)  Be  Weston,  Bartholomeiu  v.  Menzies,  [1902]  1  Ch.  680. 

(c)  Cain  v.  Moon,  [1896]  2  Q.  B.  283. 

{d)  Hawkins  v.  Bleiuitt  (1798),  2  Esp.  663  ;  Beddel  v.  Bohree  (1839),  10  Sim. 
244  ;  Treasury  Solicitor  v.  Lewis,  [1900]  2  Ch.  812  ;  Be  Johnson,  Sandy  v.  Beilly 
(1905),  92  L.  T.  357,  where  it  was  held  that  there  was  no  donatio,  as  the  intending 
donor  retained  the  key. 

(e)  Jones  v.  Selhy  (1710),  Prec.  Ch.  300  (key  of  a  trunk) ;  Mustapha  v.  Wed- 
lake,  [1891]  W.  N.  201  (key  of  a  wardrobe  in  which  was  the  key  of  a  safe 
containing  bonds  which  were  held  to  pass). 

(/)  Ward  V.  Turner,  supra,  at  p.  442. 

[g)  Bunn  v.  Markham,  supra,  at  p.  232;  Cant  v.  Gregory  (1894),  10  T.  L.  E. 
584,  C.  A.  But  merely  keeping  it  by  donor's  direction  in  a  box  of  his  for 
safety  {Be  Taylor,  Taylor  v.  Taylor  (1887),  56  L.  J.  (ch.)  597),  or  in  a  book- 
case of  the  donor  of  which  the  donee  has  the  keys  {Wildish  v.  Fowler  (1888), 
5  T.  L.  E.  113),  is  not  giving  him  back  possession. 

{h)  Buchworth  v.  Lee,  [1899]  1  I.  E.  405,  C.  A.  Even  in  the  case  of  a  formal 
transfer  there  would  usually  be  delivery  of  the  instrument  of  transfer,  but  in 
the  case  of  inscribed  stock  it  would  appear  that  the  transfer  into  the  name  of 
the  donee  would  be  sufficient ;  see  remarks  of  Lord  Haedwicke,  L.O.,  in  Ward 
V.  Turner,  supra,  at  pp.  443,  444. 

(*•)  Moore  v.  Barton  (1851),  4  De  G.  &  Sm.  517  ;  Be  Billon,  Buffin  v.  Baffin 
(1890),  44  Ch.  D.  76,  C.  A. ;  Be  Weston,  Bartholomew  v.  Menzies,  [1902]  1  Ch.  680. 

{li)  Moore  v.  Barton,  supra. 


Part  VI. — Gifts  Mortis  Causa. 


433 


their  delivery  to  operate  as  a  good  donatio  mortis  causa  of  the  pro- 
perty to  which  they  refer,  namely  : — bank  notes  (I) ;  bankers'  deposit 
notes,  though  unindorsed  (m) ;  bills  of  exchange  payable  to  donor  or 
order,  though  not  due  until  after  his  death  and  not  indorsed  (n) ; 
bonds  (o)  ;  cheques  drawn  by  the  donor  and  cashed  in  his  life- 
time ip)  ;  cheques  payable  to  donor  o»order,  though  not  indorsed  (q) ; 
mortgage  deeds  (r)  ;  policies  of  assurance  (s) ;  Post  Office  Savings 
Bank  books  (as  regards  a  cash  deposit,  but  not  as  regards  Government 
stock  therein  referred  to)  {a) ;  promissory  notes  to  order  and  not 
indorsed  (b). 

The  following  documents  do  not  pass  the  test,  namely  : — certifi- 
cates for  building  society  shares  (c) ;  certificates  for  railway  stock  (d) ; 
cheques  drawn  by  donor  and  not  presented  in  his  lifetime  (e), 
though  his  banker's  pass-book  is  delivered  with  them(/),  or  pre- 
sented and  not  paid  in  his  lifetime,  if  his  account  is  overdrawn  {g) ; 
a  cheque  for  part  of  the  money  on  a  deposit  account  (li);  an  I.O.U.  (i); 
investment  certificates  and  Post  Office  Savings  Bank  deposit  books, 
so  far  as  Government  stock  is  concerned  (j)  ;  receipts  for  Govern- 
ment stock  (k) ;  private  savings  bank  books  governed  by  the  Trustee 
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[l)  Miller  v.  Miller  (1735),  3  P.  Wms.  356;  Wildish  v.  Fowler  (1888),  5 
T.  L.  E.  113. 

(m)  Amis  v.  Witt  (1863),  33  Beav.  619  ;  Moore  v.  Moore  (1874),  L.  E.  18  Eq. 
474;  Re  Farman,  Farman  v.  Smith  (1887),  58  L.  T.  12;  Cassidy  v.  Belfast 
Banking  Co.  (1887),  22  L.  E.  Ir.  68,  wkere  note  headed  "not  transferable"; 
Re  Billon,  Duffin  v.  Dvffin  (1890),  44  Cli.  D.  76,  0.  A. ;  Porter  v.  Walsh,  [1895] 

1  I.  E.  284;  affirmed,  [1896]  1  1.  E.  148,  0.  A.;  Hudson  v.  8:pencer,  [1910] 

2  Oh.  285. 

[n)  Rankin  v.  Weguelin  (1832),  27  Beav.  309  (in  which  case,  however,  it  does 
not  appear  whether  the  bills  were  indorsed  by  the  donor  or  his  executors) ; 
Re  Mead,  Austin  v.  Mead  (1880),  15  Oh.  D.  651. 

(0)  Snellgrove  v.  Baily  (1744),  3  Atk.  214  ;  Gardner  v.  Barker  (1818),  3  Madd. 
184. 

{p)  Bouts  V.  Fllis  (1853),  17  Beav.  121 ;  affirmed,  4  De  G.  M.  &  G-.  249, 
C.  A.  ;  Re  Beaumont,  Beaumont  v.  Ewbank,  [1902]  1  Oh.  889,  895,  897,  where 
Buckley,  J.,  said  that  it  would  be  sufficient  for  the  bankers  to  undertake  with 
the  donee  to  hold  the  amount  of  the  cheque  for  him. 

[q]  Clement  v.  Cheesman  (1884),  27  Ch.  D.  631. 

(r)  Du^eld  v.  Elwes  (1827),  1  Bli.  (n.  s.)  497,  H.  L, 

(s)  Amis  V.  Witt,  supra. 

(a)  Re  Weston,  Bartholomew  v.  Menzies,  [1902]  1  Ch.  680. 
(6)  Veal  V.  Veal  (1859),  27  Beav.  303. 

(c)  Be  Weston,  Bartholomew  v.  Menzies,  supra. 

(d)  Moore  v.  Moore,  supra. 

(e)  Hewitt  v.  Kaye  (1868),  L.  E.  6  Eq.  198;  Re  Hughes  (1888),  59  L.  T.  586, 
C.  A. ;  Re  Davis,  Griffiths  v.  Davis  (1902),  86  L.  T.  889.  This  is  recognised  as 
law,  in  spite  of  Lindley,  L.  J.'s  statement  in  Re  Dillon,  Duffin  v.  Duffin,  supra,  at 
p.  83,  that  the  efiect  of  a  man  giving  his  own  cheque  may  some  day  require 
consideration." 

(/)  Re  Beak's  Estate,  Beak  v.  Beak  (1872),  L.  E.  13  Eq.  489. 
{g)  Re  Beaumont,  Beaumont  v.  Ewhank,  [1902]  1  Ch.  889,  where  the  bank 
would  probably  have  honoured  the  cheque  if  satisfied  as  to  the  signature. 
(h)  Re  Mead,  Austin  v.  Mead,  supra. 

(1)  Duckworth  v.  Lee,  [1899]  1  I.  E.  405,  C.  A.,  disapproving  Lord  Eomilly's 
dictum  in  Hewitt  v.  Kaye,  supra,  at  p.  200. 

r /)  Re  Andrews,  Andrews  y.  Andrews,  [1902]  2  Ch.  394. 

(k)  Ward  v.  Turner  (1752),  2  Yes.  Sen.  431  (South  Sea  Annuities)  ;  Trustee 
Savings  Banks  Act,  1863  (26  &  27  Yict.  c.  87). 
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Gifts. 


Part  VI. 
Gifts  Mortis 
Causa. 

Cheque 
negotiated  in 
donor's 
lifetime. 

Land  will  not 
pass  by- 
delivery  of 
deeds. 

Delivery  by 
agent. 


Donatio  on 
trust  or  for  a 
special 
purpose. 


Revocation. 


Savings  Banks  Act,  1863  {I) ;  promissory  notes  drawn  by  the 
donor  in  favour  of  the  donee  (m). 

It  appears  that  if  a  cheque  drawn  by  the  donor  and  delivered  to 
the  donee  is  paid  away  by  the  donee  either  for  valuable  considera- 
tion or  in  discharging  a  debt  of  his  own,  or  if  the  donee  receives 
the  amount  for  which  it  is  dr.awn,  immediately  after  the  donor's 
death,  before  the  bankers  are  apprised  of  it,  the  gift  is  good(n). 

An  estate  in  land,  as  distinguished  from  a  security  on  land,  will 
not  pass  by  delivery  of  title  deeds  without  a  conveyance  (o). 

861.  The  actual  delivery  to  the  donee  or  the  agent  of  the  donee 
need  not  be  by  the  donor  himself,  but  may  be  by  a  person  directed 
by  him  to  make  it  (2?).  But  the  delivery  must  be  to  the  donee  or 
someone  for  the  donee ;  for  mere  delivery  to  an  agent  in  the 
character  of  agent  for  the  donor  amounts  to  nothing  {q) . 

862.  The  delivery  to  the  donee  may  be  as  trustee  for  any  other 
person  or  persons  or  for  a  special  purpose  {r).  The  expression  of 
the  trust  or  condition  must  form  part  of  the  donation,  and  be 
either  contemporaneous  with  it  or  be  so  coupled  with  it  by 
contemporaneous  words  of  reference  as,  in  effect,  to  be  incorporated 
with  it  (s). 

The  mere  fact  of  a  legacy  being  given  to  the  donee  of  an  amount 
equal  to  a  previous  gift  mortis  causa  is  not  of  itself  a  revocation  of 
the  gift  {a).  The  legacy  may  be  a  satisfaction  of  the  prior  gift  if 
the  circumstances  show  that  this  was  the  testator's  intention.  For 
example,  it  may  be  a  satisfaction  where  the  doctrine  of  double 
portions  applies,  or  if  the  gift  be  made  in  satisfaction  of  the  debt  of 
a  creditor  and  a  legacy  of  equal  amount  is  given  to  that  creditor  (&). 
But  if  there  are  no  circumstances  showing  such  intention,  the  donee 
will  be  entitled  both  to  the  legacy  and  the  gift  (c). 

[1)  M'Oonnell  v.  Murray  (1869),  3  I.  E.  Eq.  460,  as  explained  by  Re  Weston, 
Bartholomew  v.  Menzies,  [1902]  1  Oh.  680. 

(m)  HolUday  v.  Atkinson  (1826),  5  B.  &  0.  501. 

[n)  Tate\,  Hilbert  (1793),  2  Yes.  Ill,  118  ;  Bolls  v.  Pearce  (1877),  5  Cb.  D.  730. 

(o)  Duffield  V.  Mwes  (1827),  1  Bli.  (n.  s.)  497,  H.  L.,  per  Lord  Eldon,  at 
pp.  530,  539,  543;  and  see  title  Deeds  and  Other  Instruments,  Yol.  X., 
p.  376. 

(j9)  Miller  v.  Miller  (1735),  3  P.  Wms.  356;  com-psne  Uutchieson's  Executrix 
V.  Shearer,  [1909]  S.  0.  15. 

{q)  Farquharson  v.  Cave  (1846),  2  Coll.  356;  Poivell  v.  Hellicar  (1858),  26 
Beav.  261 ;  Moore  v.  Darton  (1851),  4  De  Gr.  &  Sm.  517  ;  Be  Beaumont, 
Beaumont  v.  Bwhanh,  [1902]  1  Cb.  889 ;  Be  Kirldey,  Cort  v.  Watson  (1909),  25 
T.  L.  E.  522. 

(r)  Blount  v.  Barrow  (1792),  4  Bro.  C.  C.  72 ;  Rills  v.  Hills  (1841),  8  M.  &  W. 
401,  wbere  tbe  donor  desired  tbe  donee  to  pay  for  ber  funeral  out  of  tbe  gift; 
Bouts  V.  JElUs  (1853),  17  Beav.  121 ;  affirmed,  4  De  G.  M.  &  G.  249,  0.  A. 

(s)  Dunne  v.  Boyd  (1874),  8  I.  E.  Eq.  609. 

(a)  Hudson  v.  Spencer,  [1910]  2  Cb.  285.  Tbe  case  of  Jones  v.  Selhy  (1710), 
Prec.  Ob.  300,  is  not  an  autboritj^  to  tbe  contrary ;  for  Lord  Harcourt  by  bis 
judgment  in  tbat  case  only  meant  tbat  tbe  legacy  tbere  was  intended  to  be  in 
satisfaction  of  tbe  previous  provision  made  for  tbe  legatee ;  see  Hudson  v. 
Spencer,  supra,  at  p.  290.  Tbe  last-mentioned  case  supplies  tbe  answer  to  tbe 
tbird  question  raised  in  tbe  bead-note  to  Hambrooke  v.  Simmons  (1827),  4  Euss. 
25. 

(6)  Hudson  v.  Spencer,  supra,  per  Warrington,  J.,  at  p. 290. 

(c)  hid.    See  also  titles  Equity,  Yol.  XIII.,  pp.  129  et  seq. ;  Wills. 
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863.  Gifts  mortis  causa,  being  in  the  nature  of  legacies,  are  PabtVI. 
subject  to  the  debts  of  the  donor  {d).    They  are  also  subject  to  Gifts  Mortis 
legacy  {e)  and  estate  duty  (/).  Causi. 


{d)  Smith  V.  Casen,  cited  (1718),  1  P.  "Wms.  406 ;  Ward  v.  Turner  (1752),  2 
Yes.  Sen.  431,  434 ;  and  see  title  Executoes  and  Administeatoes,  Yol.  XIY., 
p.  224. 

(e)  Eevenue  Act,  1845  (8  &  9  Yict.  c.  76),  s.  4. 

(/)  Finance  Act,  1894  (57  &  58  Yict.  c.  30),  s.  2  (1)  (c) ;  and  see  title  Estate 
AND  Othee  Death  Duties,  Yol.  XIII.,  pp.  187,  233.  A  direction  in  a  will 
for  tlie«paynient  of  testamentary  expenses  does  not  relieve  tlie  donee  from  pay- 
ing tlie  estate  duty  on  his  donatio  {Re  Hudson,  Spencer  v.  Turner  [191  Ij  1  Oh. 
206,  following  Porte  v.  Williams,  [1911]  1  Ch.  188). 


GLEANING. 

See  Agriculture. 


GLEBE. 

See  Ecclesiastical  Law. 


GOLD  AND  SILVER. 

See  Constitutional  Law. 


GOLDSMITH'S  LICENCE. 

See  Eevenue. 


GOODS,  SALE  OF. 

See  Sale  of  Goods.  ~ 


GOODWILL 

See  Partnership  ;  Trade. 


GOVERNMENT. 

See  Constitutional  Law;  Parliament. 
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GRAND  JURY. 

See  JuKiES. 


GRAND  8ERJEANTY. 

See  Constitutional  Law  ;  Eeal  Propebty  and  Chattels  Keal. 


GRAVE. 

See  Burial  and  Cremation  ;  Ecclesiastical  Law. 


GRAZING. 

See  Agriculture  ;  Animals. 


GREAT  SEAL. 

See  Constitutional  Law. 


GRETNA  GREEN  MARRIAGES. 

See  Husband  and  Wife. 


GROUND  GAME. 

See  Game. 


GROUND  RENTS. 

See  Landlord  and  Tenant;  Keal  Property  and  Chattels 
Eeal  ;  Sale  of  Land. 


GROWING  CROPS. 


See  Agriculture  ;  Bills  of  Sale  ;  Distress  ;  Landlord  and 
Tenant  ;  Sale  of  Land. 
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For  Bonds  -       -       -  ^    See  tii 

Contractors  -       -  - 

Contributory-       -  - 

Corporations        -  -  ,, 

Implied  Covenant  -  - 

Infants       -       -  -  ,, 

Insurance     -       -  -  ,, 

Joint  Tort-feasors-  - 

Jus  Tertii    -       -  -  ,, 
Limitations,  Statutes  of- 

Lunatics      -       -  - 

Partners     -       -  - 

Principal  a7id  Agent  - 

Promissory  Notes  -  - 


Retainer 
Satisfaction  - 
Warranty 


Bonds  ;   Executors  and  Adminis- 

TKATOES. 

Conteact. 

Companies. 

coepoeations. 

Deeds  and  Other  Instruments. 
Ineants  and  Children. 
Insurance. 
Tort. 

Interpleader  ;  Trespass. 

Limitation  oe  Actions  ;  Eeal  Pro- 
perty AND  Chattels  Eeal. 

Lunatics  and  Persons  oe  Unsound 
Mind. 

Partnership. 

Agency. 

Bills  of  Exchange,  Promissory 
Notes,  and  Negotiable  Instru- 
ments, 

Executors  and  Administrators. 
Contract. 

Animals  ;  Auction  and  Auctioneers  ; 
Food  and  Drugs;  Sale  oe  Goods. 


Part  I. — Definitions  and  Classifications. 

864.  A  guarantee  is  an  accessory  (a)  contract  (b),  whereby  the  Guarantee, 
promisor  undertakes  to  be  answerable  to  the  promisee  for  the  debt, 
default,  or  miscarriages  (c)  of  another  person  (d),  whose  primary 
liability  to  the  promisee  must  exist  or  be  contemplated  (e). 

It  is  often  termed,  in  cases  and  text  books,  a  "  collateral "(/)  or 

(a)  A  guarantee  is  essentially  a  contract  of  an  accessory  nature,  being  always 
ancillary  and  subsidiary  to  some  other  contract  or  liability  on  which  it  is 
founded,  and  without  the  support  of  which  it  must  fail  (see  Mountstephen  v. 
Lakeman  {181l),  L.  E.  7  Q.  B.  196,  Ex.  Ch.,  per  Willes,  J.,  at  p.  202  ;  Laheman 
V.  Mountstephen  (1874),  L.  E.  7  H.  L.  17,  ^er  Lord  Selborne,  at  pp.  24,  25). 

(&)  Suretyship  arises  out  of  contract,  not  from  tort  {Re  Stratton,  Ex  parte 
Salting  (1883),  25  Ch.  D.  148,  C.  A.,  per  Ery,  L.J.,  at  p.  151). 

(c)  Eor  the  meaning  of  the  words  "  debt,  default,  or  miscarriages,"  which 
occur  in  the  Statute  of  Erauds  (29  Car.  2,  c.  3),  s.  4,  see  note  (s),  p.  455,  post. 
The  plural  of  the  word  miscarriage  is  used  in  this  enactment. 

{d)  Eor  the  meaning  of  these  words,  see  pp.  455,  458  et  seq.,  post.  There  can 
be  no  suretyship  unless  there  be  a  principal  debtor,  who,  however,  may  be  con- 
stituted in  the  course  of  a  transaction  by  matters  ex  post  facto,  and  need  not 
be  so  at  the  time,  but  until  there  is  a  principal  debtor  there  can  be  no  surety- 
ship [Laheman  v.  Mountstephen,  supra,  per  Lord  Selborne,  at  pp.  24,  25). 
Moreover,  a  person  cannot  contract  or  covenant  with  himself  against  another's 
default  (see  Ellis  v.  Kerr,  [1910]  1  Ch.  529). 

(e)  A  shorter  definition  of  a  guarantee  than  that  given  in  the  text  is  con- 
tained in  the  Indian  Contract  Act,  1872  (Act  IX.  of  1872),  s.  126,  namely : — A 
contract  of  guarantee  is  a  contract  to  perform  the  promise  or  discharge  the 
liability  of  a  third  person,  in  case  of  his  default";  see  pp.  458  et  seq.,  post, 
where  the  principles  determining  to  what  promises  of  guarantee  the  Statute 
of  Frauds  (29  Car.  2,  c.  3),  s.  4,  applies  are  considered. 

(/)  The  word  "collateral"  does  not  occur  in  the  Statute  of  Frauds  (29 
Car.  2,  c.  3),  s.  4,  and  cannot,  therefore,  with  safety  be  accepted  as  affording  a 
certain  criterion  of  whether  a  promise  is  or  is  not  within  that  enactment.  More- 
over, the  use  of  this  word,  without  a  proper  definition  thereof,  is  apt  to  cause  a 
misapprehension  of  its  meaning  (see  Harris  v.  Munthach  (1757),  1  Burr.  S13,  per 
Lord  Mansfield,  C.J.,  at  p.  375),  which  has  often  been  discussed  in  cases  where 
the  incidence  of  a  mortgage  debt  was  in  controyersy.   According  to  these  cases, 


440 


Guarantee. 


Part  I. 

Definitions 
and 

Classifica- 
tions. 


Continuiiig 
guarantee. 


conditional  contract,  in  order  to  distinguish  it  from  one  that  is 
"  original  "  and  "  absolute  ''(g). 

A  guarantee,  being  merely  an  accessory  contract,  does  not,  even 
when  under  seal,  cause  a  merger  of  the  simple  contract  debt  of  the 
principal  debtor,  to  which  it  relates  (/?)  and,  generally,  when  the 
principal  contract  or  liability  is  determined,  so  also  is  the  guarantee 
itself  (i). 

A  continuing  guarantee  is  one  which  extends  to  a  series  of 
transactions  and  is  not  exhausted  by  nor  confined  to-  a  single  credit 
or  transaction  (A;). 

the  strict  literal  interpretation  of  the  word  "  collateral "  is  "  parallel  "or  addi- 
tional"  {ReAthill,  Athill  v.  Athill  (1880),  16  Ch.  D.  211,  C.  A.,  per  Jessel,  M.E., 
at  p.  222),  and  it  does  not  carry  the  signification  "  secondary,"  unless  the  circum- 
stances of  the  cases  justify  such  a  construction  {ibid.).  Neither  does  it  necessarily, 
of  itself,  bear  the  meaning  *'  auxiliary  "  {Early  v.  Early,  Williams  v.  Early  (1878), 
16  Ch.  I).214,  note  (l),j9er  Hall,  Y.-'C.,  at  p.  215),  though  the  expression  "further 
security  "  has  been  interpreted  to  do  so  (see  Stringer  v.  Harper  (1858),  26  Beav. 
33).  A  security  described  as  **  collateral  "  may,  nevertheless,  in  view  of  its 
covenants  and  other  provisions,  and  the  surrounding  circumstances  of  the  case, 
be  held  to  be  a  complete,  perfect,  and  independent  security  {Be  Athill,  Athill  v. 
Athill,  supra),  though,  where  the  words  used  by  the  parties,  together  with  the 
facts  of  the  case,  indicate  an  intention  to  regard  a  particular  security  as 
*'  collateral,"  it  will  be  so  construed  by  the  court  (see  Bute  {Marquess)  v. 
Cunynghame  (1826),  2  Euss.  275;  Lipscomb  v.  Lipscomb  (1868),  L.  E.  7  Eq. 
501 ;  be  Bochefort  v.  Daives  (1871),  L.  E.  12  Eq.  540).  To  describe  a  guarantee 
as  a  "  collateral  contract "  does  not  sufficiently  emphasise  its  accessory  character, 
though  it  would  seem  the  words  "collateral  security"  might  do  so,  as  the 
word  "  security,"  even  by  itself,  ordinarily  means  something  auxiliary  to  an 
antecedent  obligation  (see  National  Telephone  Co.  v.  Inland  Bevenue  Commis- 
sioners, [1899]  1  Q.  B.  250,  0.  A.,  per  A.  L.  Smith,  L.J.,  at  p.  258).  In  the 
Stamp  Act,  1891  (54  &  55  Yict.  c.  39),  however,  the  word  "security"  includes 
an  instrument,  whether  under  seal  or  not,  by  which  an  obligation  to  pay  is 
originally  created  {National  Telephone  Co.  v.  Inland  Revenue  Commissioners^ 
supra  ;  affirmed,  [1900]  A.  0. 1 ;  County  of  Durham  Electrical  Poiuer  Distribution 
Co.,  Ltd.  V.  Inland  Bevenue  Commissioners  (1909),  Times,  23rd  February).  As  to 
the  term  "  unilateral  contract,"  see  p.  448,  ^os^. 

{g)  See  Birkmyr  v.  Darnell  (1704),  1  Salk.  27;  1  Smith,  L.  C,  11th  ed., 
p.  299;  Bead  Y.Nash  (1751),  1  Wils.  305;  Gordon  y.  Martin  (1731),  Fitz-G.  302, 
303;  Kirkham  v.  Marter  (1819),  2  B.  &  Aid.  613,  616;  Be  Albert  Life  Assurance 
Co.,  Ex  parte  Western  Life  Assurance  Co.  (1870),  L.  E.  11  Eq.  164,  177  ;  Elkins 
Y.  Heart  (1731),  Eitz-G.  202 ;  and  p.  460,  post.  A  warranty  is  a  "  collateral 
undertaking"  (see  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  62  (1); 
De  Lassalle  v.  Guildford,  [1901]  2  K.  B.  215,  C.  A. ;  Chanter  y.  Hopkins  (1838),  4 
M.  &  W.  399,  per  Lord  Abinger,  C.B.,  at  p.  404),  but,  unlike  a  guarantee,  it 
is  not  concerned  with  the  solvency  or  fidelity  of  persons,  but  with  the  title, 
quantity,  or  quality  of  property  sold.  Sometimes  a  warranty  must,  like  a 
guarantee  (see  p.  454,  post),  be  in  writing,  signed  "l^y  the  party  to  be  charged ; 
see  the  Elax  and  Hemp  Seed  (Ireland)  Act,  1810  (50  Geo.  3,  c.  82). 

(7i)  Clarke  Y.  Henty  (1838),  3  Y.  &  0.  (ex.)  187,  i?er  Lord  Abingee,  C.B.,  at 
p.  189 ;  Ansell  v.  Baker  (1850),  15  Q.  B.  20 ;  Boaler  v.  Mayor  (1865),  19  C.  B. 
(N.  s.)  76 ;  Sliarrpe  v.  Cibbs  (1864),  16  0.  B.  (n.  s.)  527 ;  White  v.  Cuyler  (1795), 
6  Term  Eep.  176. 

{i)  See  pp.  563  et  seq.,  post ;  Hastings  Corporation  v.  Letton,  [1908]  1  K.  B. 
378  ;  Be  Moss,  Ex  parte  Hallet,  [1905]  2  K.  B.  307.  As  to  when  the  liability 
continues,  notwithstanding  the  determination  of  the  principal  contract  or 
liability,  see  Perry  v.  National  Provincial  Bank  of  England,  [1910]  1  Ch.  464, 
C  A.,  and  pp.  564,  566,  568  et  seq.,  post. 

{k)  As  to  continuing  guarantees,  see  pp.  491  et  seq.,  post.  The  Indian  Contract 
Act,  1872  (Act  IX.  of  1872),  s.  129,  defines  a  continuing  guarantee  as  follows — 
namely,  "  A  guarantee  which  extends  to  a  series  of  transactions  is  called  a 
*  continuing  guarantee.' " 
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Paet  I. 

Definitions 

and 
Classifica- 
tions. 

Creditor. 

Principal 
debtor. 


865.  The  creditor  is  the  person  secured  by  the  contract  of 
guarantee  from  possible  loss  due  to  and  in  respect  of  the  debt, 
default,  or  miscarriages  of  the  principal  debtor  (I), 

866.  The  principal  debtor  (or  principal)  is  the  person  primarily 
liable  to  the  creditor  for  the  debt,  default,  or  miscarriages  answered 
for  by  the  surety  (m). 

The  principal  debtor,  though  sometimes  bound  by  the  same 
instrument  as  his  surety,  is  not  a  party  to  the  latter' s  contract  to 
be  answerable  to  the  creditor :  there  is  no  privity  between  the 
surety  and  the  principal  debtor,  and  they  do  not  constitute  one 
person  in  law,  and  are  not  as  such  jointly  liable  to  the  creditor, 
with  whom  alone  the  surety  contracts  (n). 

867.  The  surety  (or  guarantor)  (o)  is  he  who  engages  with  the  Surety, 
creditor  of  a  third  party  to  be  answerable,  in  the  second  degree  (p), 

for  some  debt,  default,  or  miscarriages  (2),  for  which  such  third 

{I)  As  to  the  meaning  of  the  words  **  debt,  default,  or  miscarriages,"  see 
note  (s),  p.  455,  post.  The  person  to  whom  the  guarantee  is  given  is  called  "  the 
creditor"  (Indian  Contract  Act,  1872  (Act  IX.  of  1872),  s.  126). 

(m)  As  to  the  meaning  of  the  words  "debt,  default,  or  miscarriages,"  see 
note  (5),  p.  455,  post.  *'  The  person,  in  respect  of  whose  default  the  guarantee 
is  given,  is  called  the  *  principal  debtor'  "  (Indian  Contract  Act,  1872  (Act IX. 
of  1872),  s.  126).  The  same  person  cannot  be  creditor  and  principal  debtor  or 
surety,  for  no  one  can  legally  contract  or  covenant  with  himself  (see  Ellis  v. 
Kerr,  [1910]  1  Ch.  529). 

{n)  Bain  v.  Cooper  (1841),  1  Dowl.  (n.  s.)  11,  per  Paeke,  B.,  at  p.  14; 
Bawstone  v.  Farr  (1827),  3  Euss.  539,  per  Lord  Eldon,  L.C,  at  p.  541.  Where, 
however,  a  party  becomes  surety  to  another  under  an  instrument  which  in  terms 
creates  only  a  joint  liability,  then,  in  the  absence  of  any  proof  to  the  contrary, 
the  intention  of  the  parties  must  be  taken  to  be  that  the  surety  is  only  liable  to 
the  extent  limited  by  the  instrument,  and  does  not  become  a  surety  out  and  out 
{Other  V.  Iveson  (1855),  3  Drew.  Ill,  per  Kindersley,  Y.-C,  at  p.  182  ;  and  see 
Jones  V.  Beach  (1852),  2  De  Gr.  M.  &  Gr.  886 ;  Raivstone  v.  Parr,  supra  ;  Richard- 
son V.  Horton  (1843),  6  Beav.  185;  Strong  v.  Foster  (1855),  17  C.  B.  201;  Pooley 
Harradine  (1857),  7  E.  &  B.  431;  but  compare  Thorpe  v.  Jackson  (1837),  2 
Y.  &  C.  (ex.)  553).  In  such  circumstances,  and  also  where  two  joint  debtors 
subsequently  agree,  to  the  knowledge  of  the  creditor,  that  one  shall  be  surety 
only  for  the  other  (see  Bouse  v.  Bradford  Banking  Co.,  [1894]  A.  C.  586  ;  Oaheley 
V.  Pasheller  (1836),  4  CI.  &  Ein.  207,  H.  L. ;  Ashhee  v.  Pidduch  (1836),  1  M.  &  W. 
564 ;  see  pp.  462,  505,  506,  p)ost),  the  suretyship  created,  while  it  obliges  the 
creditor  to  respect  the  rights  of  the  surety  {ilid.),  leaves  the  latter  still  a 
joint  debtor  though  possessed  of  certain  surety's  rights.  Cases  of  joint  liability 
are  outside  the  Statute  of  Erauds  (29  Car.  2,  c.  3),'  s.  4 ;  see  p.  461,  post.  A 
guarantee  for  the  fidelity  and  good  conduct  of  a  servant,  or  clerk,  or  person  in 
a  confidential  position  is  considered  as  being  a  contract  by  the  employer,  and 
the  employed,  and  the  surety  on  his  behalf  {Burgess  v.  Eve  (1872),  L.  E.  13  Eq. 
450,  per  Malins,  Y.-C,  at  p.  457 ;  and  see  Duncan,  Fox  &  Co.  v.  North  and 
South  Wales  Bank  (1880),  6  App.  Cas.  1,  per  Lord  Selborne,  L.C,  at  p.  11. 

(o)  The  existing  rules  of  the  Stock  Exchange  term  the  surety  for  a  person 
seeking  admission  to  the  Stock  Exchange  a  "  recommender  "  (rr.  22,  26). 

{p)  The  liability  is  "  secondary  "  whenever  the  promise  to  be  answerable  for 
another  leaves  the  latter  primarily  liable  {Mallet  v.  Bateman  (1865),  L.  E. 
1  C.  P.  163,  Ex.  Ch.).  The  primary  liability  need  not,  however,  be  legally 
enforced  before  having  recourse  to  the  surety  unless  the  latter  has  so  stipu- 
lated (see  p.  488,  post) ;  and  see  Johannesburg  Municipal  Council  v.  Stewart  {D.) 
cfe  Co.  (1902),  Ltd.,  (1909),  47  Sc.  L.  E.  20,  H.  L. ;  Palmer  v.  Sheridan-Beckers 
(1910),  Times,  20th  January. 

(7)  For  the  meaning  of  the  words  "debt,  default,  or  miscarriages,"  see 
note  {s),  p.  455,  post. 
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party  then  is,  or  is  intended  to  become,  primarily  liable  to  the 
creditor  (r). 

868.  There  are  three  different  kinds  of  suretyships,  distinguish- 
able as  follows — namely,  (1)  those  in  which  there  is  an  agreement 
to  constitute,  for  a  particular  purpose,  the  relation  of  principal  and 
surety,  to  which  agreement  the  creditor  thereby  secured  is  a  party ; 
(2)  those  in  which  there  is  a  similar  agreement  between  the  principal 
and  surety  only,  to  which  the  creditor  is  a  stranger ;  and  (3)  those 
in  which,  without  any  such  contract  of  suretyship,  there  is  a 
primary  and  secondary  liability  of  two  persons  for  one  and  the 
same  debt,  the  debt  being,  as  between  the  two,  that  of  one  of  those 
persons  only,  and  not  of  both,  so  that  the  other,  if  he  should  be 
compelled  to  pay  it,  would  be  entitled  to  reimbursement  from  the 
person  by  whom  (as  between  the  two)  it  ought  to  have  been  paid  (s). 

The  existence  of  such  a  primary  and  secondary  liability  does 
not  of  itself  create  the  relation  of  principal  and  surety.  So, 
though  there  is  a  primary  and  secondary  liability  between  the 
transferor  and  transferee  of  shares  (0,  the  relation  between  them 
is  not  that  of  principal  and  surety  (a).  Neither  is  the  assignor  of  a 
lease  a  surety,  in  the  true  sense  of  the  term,  for  the  assignee 
thereof  (b),  nor  is  the  mortgagor,  who  remains  liable  to  the  mort- 
gagee, after  selling  the  equity  of  redemption,  a  surety  for  the 
purchaser  thereof  (c). 

Again,  the  acceptor  of  an  accommodation  bill  cannot  be  regarded 
in  the  light  of  a  surety  for  the  payment  by  the  drawer,  so  as  to  dis- 
charge the  former  by  indulgence  shown  to  the  latter  (d).  On  the 
other  hand,  however,  the  drawer  of  an  accommodation  note  is,  it 


(r)  A  person  often  takes  the  position  of  surety  from  motives  of  friendship  for 
the  principal  debtor,  and,  generally,  not  as  the  result  of  any  distinct  bargain 
between  him  and  the  creditor,  or  in  consideration  of  any  direct  remuneration 
passing  to  him  from  the  latter  {Beaton  v.  Heath,  Beaton  v.  Burnand,  [1899] 
1  Q.  B.  782,  0.  A.,  per  Eomer,  L.J.,  at  p.  793 ;  reversed,  without  reference  to 
this  point,  Beaton  v.  Burnand,  Burnand  y.  Beaton,  [1900]  A.  0.  135;  and  see 
:Ex  parte  Minet  (1807),  14  Yes.  189,  per  Lord  Eldon,  L.C.,  at  p.  190).  In  an 
old  Scottish  case  it  was  held  to  be  pactum  illicitum  for  the  cautioner  (the 
surety)  to  stipulate  for  a  valuable  consideration  {King^  v.  Ker  (1711),  23 
Mor.  Diet.  9461)  ;  see  p.  450,  post,  where  the  consideration  for  the  surety's 
promise  is  dealt  with.  The  Indian  Contract  Act,  1872  (Act  IX.  of  1872), 
s.  126,  defines  the  surety  as  follows: — "The  person  who  gives  the  guarantee 
is  called  the  '  surety.'  "  A  pledge  or  surety  was,  origiaally,  but  an  animated 
gage,  a  hostage  delivered  over  to  slavery^  but  subject  to  redemption  (see  Pollock 
and  Maitland's  History  of  English  Law  before  the  Eeign  of  Edward  I.,  Vol.  II., 
p.  184  ;  and  see  also  ibid.,  pp.  189,  209). 

(s)  Duncan,  Fox  &  Co.  v;  North  and  Bouth  Wales  Banh  (1880),  6  App.  Cas.  1, 
per  Lord  Selborne,  L.O.,  at  p.  11. 

[t)  See  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  123  (1)  (iii.); 
Walker  v.  Bartlett  (1856),  18  C.  B.  845. 

(a)  Rolerts  v.  Croive  (1872),  L.  E.  7  0.  P.  629  ;  Hudson's  Case  (1871),  L.  E. 
12  Eq.  1 ;  Be  Barned's  Banh,  Hellert  v.  Banner  L.  E.  5  H.  L.  28. 

(&)  Baynton  v.  Morgan  (1888),  22  Q.  B.  D.  74,  C.  A.,  per  curiam;  and  see  Johns 
V.  Pink,  [1900]  1  Ch.  296. 

(c)  See  Waring  v.  Ward  (1802),  7  Ves.  332,  337  ;  Be  Errington,  Ex  parte 
Mason,  [1894]  1  Q.  B.  11,  14. 

{d)  Fentumy.  Pocock  (1813),  5  Taunt.  192,  per  Manseield,  C.J.,  at  p.  196; 
and  as  to  nature  of  liability  of  acceptor,  see  title  Bills  oe  Exchange, 
Peomissory  Notes,  and  Negotiable  Instruments,  Vol.  IL,  p.  515. 
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seems,  in  the  position  of  a  surety,  with  all  the  surety's  rights  (e), 
while  the  drawer  of  an  ordinary  bill  of  exchange,  though  not  strictly 
a  surety  for  the  acceptor  (who  is  primarily  liable),  may  be  in  the 
nature  of  a  surety  (/),  and  an  indorser  of  a  bill  or  note  is  certainly 
a  surety  for  the  payment  thereof  to  the  holder  by  the  acceptor  or 
maker  (g),  and  is  entitled  as  such  to  the  rights  of  a  surety  (/^),  there 
being  no  distinction  in  this  respect  between  the  ordinary  case  of 
suretyship  and  that  of  suretyship  arising  out  of  a  bill  transaction  (i). 

A  retired  partner  is  in  the  position  of  a  surety  for  the  continuing 
members  of  the  firm,  after  such  retirement  has  been  notified  to  the 
creditors  (k). 

Persons  who  join  in  mortgage  securities  for  the  purpose  of 
guaranteeing  the  payment  of  principal  and  interest,  or  of  interest 
alone,  and  the  performance  of  covenants  entered  into  by  the 
mortgagor  are  sureties,  who,  as  such,  are  entitled  as  against  the 
mortgagor,  on  payment  of  the  mortgage  debt  in  whole  or  in  part,  to 
a  charge  on  the  estate  mortgaged  (I),  and  to  have  the  benefit  of  all 
the  remedies  and  advantages  which  the  mortgagee  possessed  against 
the  mortgagor  (m). 

A  person  who  was  not  originally  a  surety  may  be  converted  into 
one  without  the  creditor's  consent  (n),  while,  on  the  other  hand,  a 
surety  maybe  converted  into  a  principal  debtor  (o),  whereby  he 
forfeits  the  rights  he  previously  possessed  as  surety  (  p). 

869.  A  contract  of  insurance  is  one  whereby  the  insurer  (or 
underwriter  as  he  is  sometimes  called)  contracts  absolutely  to  pay, 
in  a  certain  event,  and  not  only  in  case  some  other  person  should 
not  pay(g'). 
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(e)  Bechervaise  v.  Leivis  (1872),  L.  E.  7  C.  P.  372. 

(/)  Ex  parte  Yonge  (1814),  3  Yes.  &  B.  31,  i^er  Lord  Eldon,  L.C,  at 
p.  40. 

{g)  See  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank  (1880),  6  App.  Cas. 
1 ;  and  see  also  Clark  v.  Devlin  (1803),  3  Bos.  &  P.  363  ;  Macdonald  v.  Whitfield 
(1883),  8  App.  Cas.  733,  P.  C.  ;  Bills  of  Exchange  Act,  1882  (45  &  46  Yict. 
c.  61),  s.  55  (2) ;  and  title  Bills  of  Exchange,  Peomissoey  Notes,  and 
Negotiable  Instruments,  Yol.  II.,  p.  520. 

[h)  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Banh,  supra. 

{i)  I  hid.  ;  and  see  Forbes  v.  Jackson  (1882),  19  Ch.  D.  615,  per  Hall,  Y.-C,  at 
p.  622. 

{k)  Bouse  V.  Bradford  Banking  Co.,  [1894]  A.  C.  586  ;  and  see  titls 
Paetnership. 

{I)  Gedye  v.  Matson  (1858),  25  Beav.  310  ;  Allen  v.  De  Lisle  (1856),  3  Jur.  (n.  s.) 
928.  As  to  whether  such  a  charge  requires  registration  under  the  Companies 
(Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  93  (1)  (d),  or  any  other  enactment, 
see  p.  513,  post ;  and  Kennedy  v.  Campbell,  [1899]  1  I.  E.  59. 

(m)  Ibid.  ;  and  see  pp.  512  et  seq.,  post, 

(n)  Bouse  v.  Bradford  Banking  Co.,  supra;  Oakeley  v.  Pasheller  (1836),  4 
CI.  &  Fin.  207,  H.  L. ;  Nisbet  v.  Smith  (1789),  2  Bro.  C.  C.  579  :  Wilson  v.  Lloyd 
(1873),  21  W.  E.  507. 

(o)  An  account  stated  by  the  original  principal  debtor  and  his  surety  to  the 
creditor  is  some  evidence  of  the  conversion  of  the  surety  into  a  principal  debtor 
{Buck  V.  Hurst  and  Bailey  (186^),  L.  E.  1  C.  P.  297),  especially  as  the  right  of 
action,  after  an  account  stated,  rests  in  general  on  the  new  promise  to  pay 
{Re  Lay  cock  v.  Pickles  (1863),  4  B.  &  S.  497). 

(p)  Reade  v.  Lowndes  (1857),  23  Beav.  361;  see  pp.  557,  563,  post. 

(2)  Dane  y.  Mortgage  Insurance  Corporatioji,  11S94:']  1  Q.  B.  54,  C.  A.,  pe)-  Lord 
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870.  An  indemnity  (r)  is  a  contract,  express  or  implied,  to  keep  a 
person,  who  has  entered  into,  or  who  is  about  to  enter  into,  a  contract 
or  incur  any  other  liability,  indemnified  against  loss,  independently 
of  the  question  whether  a  third  person  makes  default  (a). 

A  promise  of  indemnity,  when  not  made  to  a  person  to  whom 
another  is  already  or  is  to  become  liable,  but  to  one  who,  in  con- 
sideration of  such  promise,  undertakes  a  liability,  is  not  a  guarantee 
within  the  Statute  of  Frauds  (b).  For  a  guarantee  is  a  contract  to 
indemnify  the  promisee  on  a  contingency  (c),  while  on  the  other 
hand  the  surety's  liability  is  not  a  contingent  debt  (d). 

The  contract  of  indemnity,  in  its  primary  and  popular  sense,  is 
substantially  in  the  nature  of  an  original  obligation  (e),  and  the 
mere  fact  that  a  particular  agreement  may  terminate  in  a  liability 
to  pay  the  debt  of  another  does  not  make  it  a  guarantee,  instead 


EsHER,  M.E.,  at  p.  60;  and  see  Finlay  v.  Mexican  Investment  Corporation, 
[1897]  1  Q,  B.  517.  A  document,  though  called  a  guarantee,  may  be  in  the 
nature  of  a  policy  of  insurance  agaiast  the  happening  of  certain  events  {Shaw 
V.  Royce,  Ltd.,  [1911]  1  Oh.  138,  per  Waeeington,  J.,  at  p.  147).  Contracts  of 
insurance  are  generally  matters  of  speculation,  where  the  person  insuring 
has  means  of  knowledge  as  to  the  risk,  which  the  insurer  has  not,  and  of 
which  the  latter  must,  therefore,  be  duly  informed  to  enable  him  to  fix  his 
remuneration,  while,  on  the  other  hand,  guarantees  are  generally  entered  into 
by  persons  who  well  know  what  risk  they  undertake,  without  its  being 
explained  to  them,  and  who,  if  they  do  not  know  it,  should  make  inquiry  on 
the  subject  {Seaton  v.  H€atli,  8eaton  v.  Burnand,^  [1899]  1  Q.  B.  782,  G.A.,per 
EoMEB,  L.  J.,  at  p.  793).  Though  the  actual  decision  of  the  Court  of  Appeal  in 
this  case  was  reversed  by  the  House  of  Lords  [Seaton  v.  Barnand,  Burnand  v. 
Seaton,  [1900]  A.  0.  135),  this  dictum  of  Eomee,  L.J.,  remains  unimpaired; 
see  Re  Denton  s  Estate,  Licenses  Insurance  Corporation  and  Ouarardee  Fund,  Ltd, 
V.  Denton,  [1904]  2  Ch.  178,  C.  A.,  per  Yatjghan  Williams,  L.J.,  at  p.  188; 
and  pp.  539  et  seq.,  post,  where  the  question  of  what  disclosures  must  be  made 
to  an  intending  surety  is  considered.  As  to  evidence  of  intention  to  constitute 
a  contract  of  insurance  and  not  of  guarantee,  see  note  (b),  p.  4:6o,p>ost.  As  to 
the  contract  of  insurance  generally,  see  title  Insurance. 

(r)  Under  the  present  title,  indemnities  other  than  those  which  are  either 
guarantees  within  the  Statute  of  Erauds  (29  Car.  2,  c.  3),  s.  4,  or  else  arise  out 
of  the  contract  of  suretyship,  are  not  specially  dealt  with.  For  detailed  informa- 
tion concerning  them,  many  special  titles  in  this  work,  relating  thereto,  should 
be  consulted  ;  see,  for  example,  titles  Agency,  YoL  I. ;  Bills  of  Exchange, 
Promissory  Notes,  and  Negotiable  Instruments,  Yol.  II. ;  Clubs,  Yol.  lY. ; 
Companies,  Yol.  Y. ;  Compulsory  Purchase  of  Land  and  Compensation, 
Yol.  YI. ;  Husband  and  Wife  ;  Insurance  ;  Landlord  and  Tenant  ; 
Master  and  Servant;  Mortgage;  Partnership;  Eeal  Property  and 
Chattels  Eeal ;  Stock  Exchange  ;  Tort;  Trusts  and  Trustees. 

(a)  Guild  &  Co.  v.  Conrad,  [1894]  2  Q.  B.  885,  C.  A.,  per  Davey,  L.J.,  at 
p.  896  ;  and  see  Re  Hoyle,  Hoyle  v.  Hoyle,  [1893]  1  Ch.  84,  C.  A, ;  Re  Denton's 
Estate,  Licenses  Insurance  Corporation  and  Guarantee  Fund,  Ltd.  v.  Denton, 
supra;  Wildes  v.  Dudloiu  (1874),  L.  E.  19  Eq.  198.  The  Indian  Contract 
Act,  1872  (Act  IX.  of  1872),  s.  124,  contains  the  following  definition  of  an  in- 
demnity— namely,  *'  A  contract  by  which  one  party  promises  to  save  the  other 
from  loss  caused  to  him  by  the  conduct  of  the  promisor  himself,  or  by  the 
conduct  of  any  other  person,  is  called  a  contract  of  indemnity." 

(b)  29  Car.  2,  c.  3,  s.  4 ;  see  p.  461,  j^ost ;  Harlurg  India  Ruhher  Comh  Co.  v. 
Martin,  [1902]  1  K.  B.  778,  C.  A.,  per  Yaughan  Williams,  L.J.,  at  p.  784; 
Guild  &  Co.  V.  Conrad,  supra;  Thomas  v.  Cook  (1828),  8  B.  &  C.  728;  Wildes  v. 
Dvdlow,  supra. 

(c)  Sampson  v.  Burton  (1820),  4  Moore  (c.  P.),  bib,  per  curiam, 
{d)  Atkinson  v.  Grey  (1853),  1  Sm.  &  G.  577. 

(e)  See  Harhurg  India  Rubber  Comb  Go.  v.  Martini,  supra. 
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of  an  indemnity,  where  such  is  not  its  immediate  or  main  object  (/). 
An  indemnity  is  a  valuable  consideration  {g). 

The  contract  of  marine  insurance  Qi)  and  of  fire  insurance  {i)  is  a 
contract  of  indemnity,  but  the  contract  of  life  insurance  {k)  and  of 
re-insurance  {I)  is  not. 

871.  It  is  sometimes  a  question  whether  a  particular  contract  is  indemnity 
one  of    indemnity,"  or  one  of  "  repayment,"  between  which  there  is  and  repay, 
a  well-known  distinction  (in),  the  former  contract  being  more  com-  gu^^ed!^^^" 
prehensive  than  the  latter  (?^). 

872.  Express  indemnities  are  either  created  by  the  parties  them-  Express 

selves  (o)  or  by  statute  indemnities. 

(/)  Harhurg  India  Euhber  Comb  Co,  v.  Martin,  [1902]  1  K.  B.  778,0.  A.,  per 
Yaughah-  Williams,  L.J.,  at  p.  786;  and  see  Sutton  <&  Co.  v.  Grey,  [1894]  1 
Q.  B.  285,  0.  A.,  and  p.  460,  post. 

{g)  Worseley  v.  Demattos  (1758),  1  Burr.  467,  per  Lord  Mansfield,  at  p.  474. 
Tlierefore,  a  surety  to  whom,  a  lease  or  conveyance  of  land  is  made  by  way  of 
indemnity  is  a  purchaser  for  valuable  consideration  within  the  stat.  (1571) 
13  Eliz.  c.  4,  and  such  lease  or  conveyance  is  valid  {Scot  v.  Bell  (1672),  2  Lev. 
70 ;  Beverly  v.  Gatacre  (1623),  2  Eoll.  Eep.  305). 

{h)  Marine  Insurance  Act,  1906  (6  Edw  7,  c.  41),  s.  1;  M' Cowan  y.  Bai7ie, 
The  Niohe,  [1891]  A.  C.  401,  per  Lord  Selborne,  at  p.  403;  Pitman  v.  Uni- 
versal Marine  Insurance  Co.  (1882),  9  Q.  B.  D.  192,  0.  A.  ;  see,  generally,  title 
Insueance. 

(?)  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  386,  0.  A.  ;  West  of  England 
^ire  Insurance  Co.  v.  Isaacs,  [1897]  1  Q.  B.  226,  C.  A. 

{k)  Dalhy  v.  India,  and  London  Life  Assurance  Co.  (1854),  15  C.  B.  365,  Ex.  Oh. 

[1)  Nelson  v.  Empress  Assurance  Corporation,  [1905]  2  K.  B.  281,  0.  A. 

(m)  Potter  v.  London  County  Council  (1905),  70  J.  P.  35,  per  Lord  Alverstone, 
0.  J.,  at  p.  36. 

[n)  Ibid.,  where  the  contract  was  held  to  be  one  of  repayment  of  damages, 
and  not  to  cover  costs  of  legal  proceedings  pending  at  the  date  thereof  against 
the  holder  of  the  contract. 

(o)  The  following  are  cases  of  express  indemnities  created  by  contract: — 
Grylls  V.  Grylls,  Mann  v.  Kendall  (1869),  18  W.  E.  85  ;  Gray  v.  Lewis,  Parker 
V,  Leivis  (1873),  8  Oh.  App.  1035  ;  Re  Russell,  Russell  v.  Shoolbred  (1885),  29 
Oh.  D.  254,  0.  A. ;  Dunn  v.  Ponald  Currie  &  Co.  (1901),  6  Oom.  Oas.  118  ; 
Maxwell  v.  British  Thomson  Houston  Co.,  [1904]  2  K  B.  342  ;  Re  Bolton  (1892), 
8  T.  L.  E.  668 ;  Greenwood  {John),  Ltd.  v.  Hawkings  (1906),  23  T.  L.  E.  72 ; 
Finlay  v.  Mexican  Investment  Corporation,  [1897]  1  Q.  B.  517,  522 ;  Draper  v. 
Thompson  (1829),  4  0.  &  P.  84 ;  Hooper  v.  Bromet  (1904),  90  L.  T.  234,  0.  A.  ; 
Groom  v.  Bluck  (1841),  2  Man.  &  G.  567 ;  Toplis  v.  Grane  (1839),  5  Bing.  (n.  c.) 
636;  Howard  v.  Lovegrove  (1810),  It.  E.  6  Exch.  43 ; . ^^Hns  v.  Revell  (1860), 
1  De  Gr.  E.  &  J.  360,  0.  A.  ;  Croydon  Rural  District  Council  v.  Sutton  District 
Water  Co.  (1907),  71  J.  P.  513 ;  _  affirmed  (1908),  72  J.  P.  217,  0.  A.  The  right 
to  sue  on  a  covenant  to  indemnify  is  property  within  the  Bankruptcy  Act,  1883 
(46  &  47  Yict.  c.  52),  s.  168;  Re  Perkins,  Poyser  v.  Beyfus,  [1898]  2  Oh.  182, 
0.  A. ;  see  title  Bankruptcy  and  Insolyency,  Vol.  II.,  p.  137.  As  to  a 
mortgagor's  right  on  redemption  to  express  indemnity  in  case  of  missing  title 
deeds,  see  title  MoRxaAGE. 

{p)  Amongst  the  many  statutes  which  confer  an  express  right  of  indemnity  are 
the  following  : — Limitations  of  Actions  and  Oosts  Act,  1842  (5  &  6  Yict.  c.  97) ; 
Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  5;  Oounty 
Oourts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  Ill ;  Lunacy  Act,  1890  (53  &  54  Yict. 
c.  5),  s.  333;  Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  24  (2);  Trustee  Act, 
1893  (56  &  57  Yict.  c.  53),  ss.  24,  45 ;  Land  Transfer  Act,  1897  (60  &  61  Yict. 
c.  65),  s.  7  ;  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41),  s.  1 ;  and  Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  ss.  4  (2),  6  (2),  7  (1)  (f),  8.  Where 
an  accident,  in  respect  of  which  an  employer  has  been  compelled  to  pay  com- 
pensation under  the  last-named  Act,  is  caused  by  the  combined  negligence  of 
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Express  indemnities  are  not  always  permissible.  Thus,  it  is 
contrary  to  public  policy  for  a  third  person,  or  for  the  prisoner 
himself,  to  indemnify  a  bail  in  a  criminal  case  (g),  and  the  indemnity 
to  the  printers  and  publishers  of  a  newspaper  by  the  proprietors 
thereof  in  respect  of  claims  against  them,  for  any  libel  which  may 
appear  in  the  paper,  cannot  be  legally  enforced  (r),  though,  on  the 
other  hand,  sureties  under  an  administration  bond  may  be 
indemnified  against  tlie  next  of  kin  (s).  A  party  to  a  contract 
cannot  escape  from  his  obligations  thereunder  by  offering  to  give 
indemnity  which  is  not  that  which  the  other  contracting  party 
agreed  to  accept  (t).  Indemnities  against  claims  by  third  persons, 
which  are  of  the  most  varied  kinds  (u),  have  always  been  allowed  (a) ; 
and  they  are  not  invalid  on  the  ground  of  maintenance,  though 
involving  and  contemplating  the  institution  or  defence  of  an  action, 
when  given  in  the  legitimate  defence  of  business  or  commercial 
interests  (h). 

873.  An  indemnity  may  also  arise  under  an  implied  contract  (c), 
or  by  reason  of  an  obligation  resulting  from  the  relation  of  the 

anotliiBr  person  and  of  his  own  servants,  the  employer  cannot  maintain  an  action 
for  indemnity  against  that  other  person  under  s.  6  of  the  Act  {Cory  &  Son,  Ltd. 
V.  France,  Fenwick  &  Co.,  Ltd.,  [1911]  1  K  B.  114,  C.  A.). 

[q)  Consolidated  Exploration  and  Finance  Go,  v.  Musgrave,  [1900]  1  Ch.  37  ; 
Herman  v.  Jeuchner  (1885),  15  Q.  B.  D.  561,  0.  A.    A  surety  for  the  appearance 
of  an  accused  person  to  answer  to  a  criminal  charge  by  accepting  an  indemnity 
from  the  latter  is  guilty  of  an  act  tending  to  produce  public  mischief  for  which' 
he  is  liable  to  prosecution  {B.  v.  Porter,  [1910]  1  K.  B.  369,  C.  C.  A.). 

(r)  Smith  [W.  H.)  &  Son  v.  Clinton  and  Harris  (1908),  99  L.  T.  840;  see  also 
p.  453,  post, 

{s)  Blahe  v.  Bayne,  [1908]  A.  0.  371,  P.  C.  It  may  be  useful  to  mention  that 
the  existing  rules  of  the  Stock  Exchange  forbid  sureties  (who  are  termed 
"  recommenders  ")  for  applicants  for  admission  to  the  Stock  Exchange  to  be 
indemnified  (rr.  22,  24,  26) ;  see  title  Stock  Exchange. 

{t)  Sailing  Ship  Blairmore"  Co.  y.  Macredie,  [1898]  A.  0.  593,  per  Lord 
Watson,  at  pp.  607  608. 

(u)  British  Cash  and  Parcel  Conveyors,  Ltd.  v.  Lamson  Store  Service  Co.,  Ltd, 
[1908]  1  K  B.  1006,  C.  A.,  _per  Fletcher  Moulton,  L.J.,  at  pp.  1014,  1015. 

(a)  Lhid.,  at  p.  1015.  When  money  is  borrowed  by  a  receiver  to  enable  him  to 
carry  on  the  business  of  a  company  in  liquidation,  he  is  not  personally  liable  to 
the  lenders,  and  has,  therefore,  no  right  of  indemnity  out  of  the  assets  of  the 
company  to  which  the  principle  of  subrogation  could  apply  {seeBeBoynton  {A.)^ 
Ltd.,  Hoffman  v.  Boynton  {A),  Ltd.,  [1910]  1  Ch.  519).  Eor  cases  affording 
examples  of  implied  indemnities,  see  note  (c),  infra. 

[h]  British  Cash  and  Parcel  Conveyors,  Ltd.  v.  Lamson  Store  Service  Co.,  Ltd., 
supra,  at  p.  1012,  where  the  indemnities  held  to  be  valid  took  the  form  of 
agreements  by  manufacturers  to  indemnify  their  customers  against  actions  by 
rival  manufacturers  for  "using  an  apparatus  manufactured  by  the  givers  of  the 
indemnity. 

(c)  The  following  cases  afford  examples  of  implied  contracts  of  indemnity, 
namely: — Westropp  Y.Solomon  (1849),  8  0.  B.  345;  Edmunds  v.  Wallingford 
(1885),  14  Q.  B.  D.  811,  0.  A. ;  Jones  v.  Orchard  (1855),  16  C.  B.  614  ;  Hardoon  v. 
Belilios,  [1901]  A.  0.  118,  P.  0. ;  BettsY.  Oibhins  {183^),  2  Ad.  &EL  57;  BroomY, 
Hall  (1859),  7  0.  B.  (n.  s.)  503  ;  Dugdale  v.  Lovering  (1875),  L.  E.  10  0.  P.  196  ; 
Be  German  Mining  Co.,  Ex  parte  Chippendale  (1853),  4  De  Gr.  M.  &  G.  19,  C.  A. ; 
Be  Moss,  Ex  parte  Hallet,  [1905]  2  K.  B.  301 ;  Kruger  &  Co.,  Ltd.  v.  Moel 
Tryvan  Ship  Co.,  Ltd.,  [1907]  A.  0.  272;  Lampleigh  v.  Brathwait  (1614), 
Hob.  105;  1  Smith,  L.  C,  11th  ed.,  pp.  141  et  seq.,  and  notes  thereto;  Hancock 
Y.  Gaffyn  (1832),  8  Bing.  358  ;  Burnett  v.  Lynch  (1826),  8  Dow.  &  Ey.  (k.  b.) 
368  ;  Young  v.  Cole  (1837),  3  Bing.  (n.  c.)  724;  Matthews  v.  Buggies- Brice,  [1911] 
1  Ch.  194 ;  Draper  v.  Thompson  (1829),  4  0.  &  P.  84. 
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parties  (d).  Thus,  a  person  who  requests  another  to  incur  a  liability 
which  would  otherwise  have  fallen  on  himself  is,  in  general,  bound, 
at  law  as  well  as  in  equity,  to  indemnify  him  :  this  principle  applies 
to  many  cases,  and  where  a  trust  is  for  the  benefit  of  the  creator  of 
the  trust  it  may  apply  to  a  trustee  (e). 

Where  a  person  invested  with  either  a  statutory  or  common  law 
duty,  of  a  ministerial  character,  is  called  upon  to  exercise  that  duty, 
on  the  request,  direction,  or  demand  of  another,  and  he,  without 
any  default  on  his  part,  acts  in  a  manner  which,  though  apparently 
legal,  is,  in  fact,  illegal,  and  a  breach  of  the  duty,  thereby  incurring 
liability  to  third  persons,  there  is  implied  by  law  a  contract,  by  the 
person  making  the  request,  to  keep  indemnified  the  person  having 
the  duty  against  any  liability  which  may  result  from  such  exercise 
of  the  supposed  duty,  and  it  makes  no  difference  that  the  person 
making  the  request  is  not  aware  of  the  invalidity  in  his  title  to 
make  the  request,  nor  could,  with  reasonable  diligence,  have 
discovered  it  (/). 

874.  Akin  to  implied  indemnities  are  those  cases  where 
necessaries  are  supplied  to  persons  who,  by  reason  of  disability, 
cannot  themselves  contract  in  circumstances  which  would  justify 
the  court  in  inferring  an  obligation  to  repay  the  money  spent 
upon  them.  In  cases  of  this  kind  the  law  implies  an  obligation  on 
the  part  of  such  persons  to  pay  for  the  necessaries  supplied  out  of 
their  own  property  (g), 

875.  The  right  to  an  implied  indemnity  is  excluded  by  an 
express  contract  relating  to  the  same  subject-matter  (h) ;  for, 
where  there  is  an  express  contract,  the  parties  must  be  guided  by 
it,  and  one  party  cannot  relinquish  it  or  abide  by  it  as  it  may  suit 
his  convenience  to  do  (i).  Thus,  the  surety's  implied  right  to  be 
indemnified  by  the  principal  debtor  is  excluded  by  an  express 

{d)  Wynne  v.  Tempest,  [1897]  1  Oh.  1 10, per  Chitty,  J.,  at  p.  113.  As  a  general 
rule,  a  change  of  cestui  que  trust  does  not  release  the  original  cestui  que  trust 
from  the  liability  to  indemnify  the  trustee  {Matthews  y.  Ruggles-Brice,  [1911] 

1  Ch.  194).  For  various  implied  indemnities,  see  titles  Agency,  Yol.  I., 
pp.  196,  197;  Bills  of  Exchange,  Phomissoey  Notes,  and  Negotiable 
Instruments,  Yol.  II.,  pp.  502,  522 ;  Clubs,  Yol.  lY.,  p.  420;  Landlord  and 
Tenant  ;  Master  and  Servant  ;  Mortgage  ;  Tort  ;  Trusts  and  Trustees. 
For  the  procedure  where  the  defendant  in  an  action  claims .  an  indemnity, 
see  title  Practice  and  Procedure  ;  and  for  the  costs  in  such  cases,  see  title 
Damages,  Yol.  X.,  p.  320. 

(e)  Fraser  v.  Murdoch  (1881),  6  App.  Gas.  855,  per  Lord  Blackburn,  at 
p.  872. 

(/)  Sheffield  Corporation  v.  Barclay,  [1905]  A.  0.  392,  per  Lord  Dayey,  at 
p.  399 ;  and  see  Banh  of  England  v.  Cutler,  [1908]  2  K.  B.  208,  C.  A. ;  Starkey 
V.  Banh  of  England,  [1903]  A.  C.  114.  A  bond  fide  introduction  by  name  of  a 
person  to  a  broker  as  one  anxious  to  transfer  stock  at  the  Bank  of  England, 
without  any  direction,  does  not  give  rise  to  an  indemnity  by  the  introducer  in 
favour  of  the  broker  {Bank  of  England  v.  Cutler,  supra:  and  see  Evans  v. 
Collins  (1844),  5  Q.  B.  804). 

{g)  Be  Rhodes,  Rhodes  v.  Rhodes  (1889),  44  Ch.  D.  94,  0.  A. ;  and  see  Re  Clahhon 
{an  Infant),  [1904]  2  Ch.  465.    See  also  title  Infants  and  Children. 

{h)  See  Upton  v.  Fergusson  (1833),  3  Moo.  &  S.  88 ;  Hamlyn  &  Co.  v.  Wood 
&  Co.,  [1891]  2  Q.  B.  488. 

{i)  Cutter  v.  Bowell  (1795),  6  Term  Piep.  320,  per  Ashhurst,  J.,  at  p.  325: 

2  Smith,  L.  C,  nth  ed.,  pp.  1,  6. 
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Guarantee. 


Part  1.  contract  of  indemnification  between  them  (j).     Moreover,  there 

Definitions  is  no  implied  right  of  indemnity  by  a  surety  against  a  person 
and  has  agreed  to  indemnify  the  principal  debtor  in  respect  of  the 

Cl^ssifica-  guaranteed  debt  (A;). 


Part  II. — Requisites  of  a  Guarantee. 

Sect.  1. — In  General. 

Eequisites.  876.  The  requisites  of  a  guarantee,  as  of  any  other  contract  {I), 
are : — mutual  assent  of  the  parties  thereto  (m),  capacity  of  the  parties 
to  contract  (n),  and  consideration,  actual  or  implied  (o). 

Sect.  2. — Mutual  Assent  of  the  Parties, 

Mutual  assent  8*? 7.  Although  the  surety's  promise  to  be  answerable  for  another 
of  parties.  j^qI;^  in  the  first  instance,  involve  any  corresponding  obligation 

on  the  part  of  the  promisee  (p),  nevertheless,  as  the  surety's 
promise  does  not  bind  him  until  the  promisee  has  made  it  irrevoc- 
able by  fulfilling  the  prescribed  conditions  {q),  there  is  no  real 
want  of  mutuality  (r).  Consequently,  it  is  a  misnomer  to  describe  a 
guarantee  as  a  "  unilateral  contract "  (s),  though  it  is  sometimes 
so  named  if). 

Acceptance.  878.  An  offer  to  guarantee  is  not  binding  till  its  acceptance  {u), 
which  is  a  question  of  fact  {v).    Until  acceptance  it  is  revocable  {iv), 


(/)  Toussaint  v.  Martinnant  (178*7),  2  Term  Eep.  100,  per  Buller,  J,,  at 
p.  105. 

{h)  See  Be  Law  Courts  Chamhers  Co.  (1889),  61  L.  T.  669;  Crafts  v.  Tritton 
(1818),  8  Taunt.  365. 

(Z)  See  title  Conteact,  Yol.  YII.,  pp.  341  et  seq.,  354  et  seq.,  383  et  seq. 

(m)  See  infra. 

(n)  See  p.  450,  post. 

(o)  See  pp.  450  et  seq.,  post. 

Ip)  Stadt  Y.LiU  (1808),  9  East,  348  ;  Sandersons.  Graves  (1875),  L.  E.  lOExch. 
234,  per  Bramwell,  B.,  at  p.  238  ;  and  cases  cited  at  p.  449,  post,  as  examples 
of  the  implied  acceptance  of  the  surety's  offer  of  guarantee. 

{q)  Westhead  v.  Sproson  (1861),  6  H.  &  N.  728;  Ghjn  v.  Eertel  (1818),  2 
Moore  (c.  p.),  134;  Offord  v.  Davies  (1862),  12  0.  B.  (n.  s.)  748;  Hartland  v. 
Juhes  (1863),  1  H.  &  0.  667. 

(r)  lUd. 

\s)  For  the  difference  between  the  so-called  "  unilateral  contract "  and  one 
that  is  **  bilateral,"  see  Holland,  Elements  of  Jurisprudence,  11th  ed.,  p.  284. 

(t)  Wynne  v.  Haglies  (1873),  21  W.  E.  628,  per  Beamwell,  B.,  at  p.  629. 

[u)  M'lver  v.  Richardson  (1813),  1  M.  «fe  S.  557  ;  Nask  v.  Spencer  (1896),  13 
T.  L.  E.  78  ;  Symmons  v.  Want  (1818),  2  Stark.  371 ;  Mozley  v.  Tinkler  (1835), 
1  Cr.  M.  &  E.  692  ;  Gaunt  v.  Hill  (1815),  1  Stark.  10 ;  Morten  v.  Marshall 
(1863),  2  H.  &  0.  305  ;  Jones  v.  Beach  (1852),  2  De  G.  M.  &  G.  886 ;  Sorhy  v. 
Gordon  (1874),  30  L.  T.  528  ;  Newport  v.  Spivey  (1862),  7  L.  T.  328 ;  Baiik  of 
Montreal  v.  Munster  Bank  (1876),  11  I.  E.  C.  L.  47  ;  Payne  v.  Ives  (1823),  3 
Dow.  &  Ey.  (K.  B.)  664  ;  Lumley  v.  Gye  (1853),  2  E.  &  B.  216 ;  Quinn  v.  Leathern, 
[1901]  A.  C.  495. 

(v)  Marsden  &  Son  v.  Capital  and  Counties  Neivspaper  Co.,  Ltd.  (1901),  46 
Sol.  Jo.  11,  0.  A. 

{w)  Offord  y.  Davies,  supra ;  Pope  v.  Andreivs  (1840),  9  0.  &  P.  564;  and  see 
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and  unless  the  offer  contemplates  an  express  acceptance  (a)  the     Sect.  2. 
acceptance  may  be  implied  (5).    Thus,  where  a  guarantee  is  given  Mutual 
to  enable  a  third  person  to  obtain  a  supply  of  goods  on  credit,  or    Assent  of 
advances  of  money,  or  an  appointment  to  some  office  or  employ-  the  Parties, 
ment,  no  other  acceptance  of  the  surety's  offer  is  necessary  than  the 
subsequent  supply  of  the  goods  (c),  or  the  making  of  the  advances  {d), 
or  the  appointment  to  the  office  or  employment  (e). 

The  acceptance,  which  must  be  given  during  the  lifetime  of  the  Requisites  of 
person  making  the  offer  (/),  may  be  verbal  or  in  writing  (g)  and  binding 
should,  where  no  limit  of  time  is  fixed,  be  given  within  a  reasonable  ^^^^^ 
time  (h). 

The  acceptance  is  valid  though  it  take  place  on  Sunday  (i). 
An  acceptance  must  be  absolute  and  unqualified  (k),  and,  in  case 
of  alternative  offers,  it  should  be  stated  which  is  accepted  (1). 

879.  Even  after  acceptance,  the  parties  to  an  alleged  contract  of  When  no 
guarantee  are  sometimes  able  to  escape  therefrom  on  the  ground  of  after  offer^^^ 
want  of  mutual  assent,  occasioned  by  mistake,  though  there  may  has  been 
have  been  no  fraud  or  misrepresentation  (m).  accepted. 

A  party  will  not,  however,  be  allowed  to  evade  performance  of  a 
contract  on  any  such  ground  by  the  simple  statement  that  he  has 
made  a  mistake  («). 


Sheffield  V.  Castleton  (Lord)  (1700),  2  Yern,  393.  As  to  revocation  of  offer, 
see,  generally,  title  Contract,  Vol.  YII.,  p.  347. 

(a)  See  Mozletj  v.  Tinkler  (1835),  1  Or.  M.  &  E.  692  ;  Morten  y.  Marshall  (1863), 
2  H.  &  C.  305  ;  Fayne  v.  Ives  (1823),  2  Dow.  &  Ry.  (k.  b.)  Q64:,p€r  Holroyd,  J., 
at  p.  668. 

(&)  Pope  V.  Andrews  (1840),  9  0.  &  P.  564,  568. 

(c)  Morrell  v.  Coiuan  (1877),  7  Ch.  D.  151,  0.  A.  ;  MocJcett  v.  Ames  (1871),  23 
li.  T.  729  ;  Westhead  v.  Sproson  (1861),  6  H.  &  N.  728  ;  Jays,  Ltd.  v.  Sala  (1898), 
14  T.  L.  E.  461 ;  White  v.  Woodivard  (1848),  5  0.  B.  810. 

{d)  See  Offord  v.  Davies  (1862),  12  0.  B.  (n.  s.)  748;  Glyn  v.  //erfeZ  (1818), 
2  Moore  (c.  p.),  134;  OldershawY.  King{lSo1),  2  H.  &N.  517,  Ex.  Oh. ;  Be  Boys, 
EedesY.  Boys,  Ex  parte  Hop  Planters  Co.  (1870),  L.  E.  10  Eq.  467  ;  MayheiuY, 
Crickett  (1818),  2  Swan.  185,  193 ;  Chapman  v.  Sutton  (1846),  2  0.  B.  634. 

(e)  ^QQ  Kennaway  Y.  Treleavan  {I'^'d^),  5  M.  &  W.  498;  Lysaght  v.  Walker 
(1831),  5Bli.  (n.  s.)  1,  H.  L.  ;  Newhury  v.  Armstrong  {1829),  6  Bing.  201. 

(/)  Dickinson  v.  Bodds  (1876),  2  Ch.  D.  463,  C.  A.,  per  Mellish,  L.J"., 
at  p.  475  ;  see,  further,  title  Contract,  Yol.  YII.,  pp.  347  et  sec[. 

[g)  Warner  v.  Willington  (1856),  3  Drew.  523,  532.  ' 

{h)  BunJop  V.  Fliggins  (1848),  1  H.  L.  Gas.  381 ;  Bamsgate  Victoria  Hotel  Co, 
y.  Montefiore,  Same  v.  Goldsmid  (1866),  L.  E.  1  Bxch.  109. 
(^)  Norton  v.  Bowell  (1842),  4  Man.  &  G.  42.  . 

[k)  See,  generally,  title  Conteact,  Yol.  YII.,  p.  350  ;  Mozley  v.  Tinkler,  supra; 
Morten  v.  Marshall,  supra ;  Montreal  Oas  Co.  v.  Vasey,  [1900]  A.  C.  595,  P.  C. 
(l)  Lever  y.' Koffler,  [1901]  1  Ch.  543. 

(m)  See  titles  Contract,  Yol.  YII.,  p.  354;  Misrepresentation  and 
Fraud;  Mistake;  see  also  Gill  v.  MBowell,  [1903]  2  I.  E.  463;  Webster  y. 
Cecil  30  Beav.  62;  Kensington  Borough  Council  y.  Willet  (1905),  Times, 

16th  December ;  Van  Praagh  v.  Everidge,  [1903]  1  Ch.  434,  C.  A. ;  Falck  v. 
Williams,  [1900]  A.  C.  176,  P.  0. ;  Kingston  y.  Marshall  and  Marshall  (1901), 
Times,  6th  February. 

(n)  Tamplin  v.  James  (1880),  15  Ch.  D.  215,  C.  A.,  per  Baggallay,  L.J.,  at 
pp.  217,  218;  and  see  Small  y.  Currie  (1853),  2  Drew.  102,  per  Kindersley, 
Y.-C,  at  p.  114.  Thus,  a  surety  who  signs  a  guarantee,  which  gives  full  effect 
to  the  intentions  of  the  creditor,  who,  on  the  faith  thereof,  supplies  goods  to  the 
principal  debtor,  cannot  repudiate  his  liability  by  asserting  that  he  (the  surety) 
meant  something  which  he  has  not  stated,  and  that,  though  reliance  was  placed 
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Sect.  3. — Capacity  of  the  Parties  to  Contract. 

880.  Capacity  to  contract  (o)  is  as  essential  to  the  validity 
of  a  guarantee  as  it  is  to  that  of  any  other  contract.  Therefore 
a  guarantee  procured  by  duress  cannot  be  enforced  (p).  So,  a 
guarantee  extorted  from  a  wife,  by  threats  of  criminal  proceedings 
against  her  husband,  is  voidable,  even  though  enforceable  according 
to  the  laws  of  the  country  where  it  was  made  {q). 

881.  The  guarantee  of  an  infant  is  void  and  incapable  of 
ratification  (?•). 

In  the  case  of  a  person,  just  of  age,  becoming  surety  for  a  parent, 
or  for  one  standing  in  loco  parentis,  the  transaction  will  not  hold 
good  unless  the  intending  surety  has  independent  advice  and  is  a 
free  agent  (a).  Each  case,  however,  will  be  decided  in  reference  to 
its  special  circumstances  (h). 

Sect.  4. — Valuable  Consideration  (c). 

882.  Every  guarantee,  not  under  seal,  must,  like  other  simple 
contracts,  be  supported  by  a  valuable  consideration  (d)  :  that  is  to 

upon  his  actual  statement,  he  will  only  be  liable  for  what  he  meant  [Haymen  v. 
Gover  (1872),  25  L.  T.  903,  905) ;  see  also  De  Brettes  v.  Goodman  (1855),  9  Moo. 
P.  0.  0.  466.  Where  a  written  agreement  is  in  clear  and  unambiguous  terms, 
a  man  cannot  be  heard  to  say  that  he  misunderstood  it  {Falch  v.  Williams,  [1900} 
A.  C.  176,  P.  0. ;  Small  v.  Carrie  (1853),  2  Drew.  102,  per  Kindeesley^ 
V.-C,  at  pp.  114,  115  ;  see  pp.  474  d  seq.,  post,  and  title  Mistai  e),  especially  if 
it  has  been  fully  and  properly  explained  to  him,  even  if  lie  bad  no  independent 
advice  on  the  subject  and  there  is  no  fiduciary  relation  subsisting  between  the 
parties  ;  see  Blahe  v.  Bayne,  [1908]  A.  0.  371,  P.  C. 

(o)  See,  generally,  title  Oontea^ct,  Vol.  YII.,  pp.  341  et  seq. 

(p)  Small  V.  Currie,  supra,  per  Kifdeesley,  Y.-C,  at  p.  114;  and  see 
Bunbury  v.  Hibernian  Bank,  [1908]  1  I.  R.  261 ;  Hotues  v.  Bishop,  [1909]  2  K  B. 
390,  0.  A. ;  Talbot  v.  von  Boris  (1910),  27  T.  L.  R.  95 ;  and  title  Equity, 
Vol.  XIII.,  p.  19. 

{q)  Kaufman  v.  Gerson,  [1904]  1  K.  B.  591,  O.A. ;  and  see  Scott  v.  Scott  (1847), 
111.  Eq.  R.  74 ;  Bayley  v.  Williams  (1864),  4  Griff.  638.  As  to  a  married  woman 
becoming  surety  for  her  husband,  see  title  Husband  and  Wiee. 

(r)  Infants  Relief  Act,  1874  (37  &  38  Yict.  c.  62)  ;  see  title  Infants  and 
Children. 

(a)  Espey  v.  Lahe  (1852),  10  Hare,  260  ;  Maitland  v.  Irving  (1846),  15  Sim. 
437;  Chaplin  &  Co.,  Ltd.  v.  Brammall,  [1908]  1  K.  B.  233,  0.  A.,  _per  Yaughan 
Williams,  L.J.,  at  p.  237  ;  Kempson  v.  Ashbee  (1874),  44  L.  J.  (ch.)  195,  C.  A.  ; 
Smith  V.  Kay  (1859),  30  L.  J.  (CH.)  45,  H.  L.  ;  Bunbury  v.  Hibernian  Bank, 
supra;  Powell  y.  Powell,  [1900]  1  Ch.  243;  and  see  also  Bainbrigge  y.  Browne 
(1881),  18  Ch.  D.  188.  As  to  what  is  undue  influence,  see  titles  Contract, 
YoL  YII.,  pp.  357  et  seq. ;  Equity,  Yol.  XIII.,  pp.  17  et  seq.;  Misrepresenta- 
tion AND  Fraud. 

(&)  Blake  v.  Bayne,  supra.  See  also  London  and  Westminster  Loan  and 
Discount  Co.,  Ltd.  v.  Bilton  (1911),  27  T.  L.R.  184,  as  to  the  presumption  of 
parental  influence;  and  title  Fraudulent  and  Yoidable  Conveyances, 
j)p.  103  et  seq.,  ante. 

(c)  On  tbis  subject,  so  far  as  it  affects  contracts  in  general,  see  title  Contract, 
Yol.  YII.,  pp.  383  et  seq.  What  must  be  taken  to  constitute  and  determine  a 
contract  not  under  seal  are  the  promise  and  the  consideration  [Herman  v. 
Jeuchner  (1885j,  15  Q.  B.  D.  561,  C.  A.,  per  Brett,  M.R.,  at  p.  563). 

(d)  Barrett  v.  Trussell  (1811),  4  Taunt.  117  ;  SheffieldY.  Castleton  [Lord)  (1700), 
2  Yern.  393;  Saunders  v.  Wakefield  (1821),  4  B.  &  Aid.  595,  600,  601 ;  Pillans 
and  Rose  v.  Van  Mierop  and  Hopkins  (1765),  3  Burr.  1664,  1666;  Jones  v. 
Ashburnham  (1804),  4  East,  455,  463,  464 ;  Ex  parte  Gardom  (1808),  15  Yes. 
286;  Boijd  v.  Moijle  (1846),  2  C.  B.  644,  650;  French  y.  French  (1841),  2 
Man.  &  G.  644;  Barber  y.  Fox  (1670),  2  Wms.  Saund.  136,  and  notes  thereto  ; 
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say,  the  mere  existence  of  the  debt,  default,  or  miscarriage  of     Sect.  4. 
another  person  is  not  sufficient  to  support  the  surety's  promise  to  Valuable 
the  creditor  (e),  which  must  in  all  cases  be  founded  on  a  new  con-  Considera- 
sideration  (/),  the  failure  of  which  entitles  the  surety  to  have  his 
guarantee  deHvered  up  to  be  cancelled  (g). 

The  consideration  for  the  surety's  promise  does  not  move  from  the  Requisites  of 
principal  debtor,  but  from  the  creditor  (h).  It  need  not  directly  consideration 
benefit  the  surety  (i),  though  it  may  do  so  (j),  and  it  may  consist 
wholly  of  some  advantage  given  to  or  conferred  on  the  principal 
debtor  by  the  creditor  at  the  surety's  request  (k).  Thus,  the 
surety's  promise  often  stipulates  for  a  supply  of  goods  (l)  or  an 
advance  of  money  (m)  to  the  principal  debtor,  or  that  the  latter  should 
be  taken  into  the  service  or  employment  of  the  creditor  (ii).  Or, 
the  consideration  may  take  the  form  of  forbearance  on  the  part  of 


Glover  v.  Ealkett  (1857),  2  H.  &  N.  487.  Having  regard  to  the  cases  cited  in 
this  note,  it  is  remarkable  that  Lord  Westbtjiiy  should  in  Williams  v.  Bayley 
(1866),  L.  E.  1  H.  L.  200,  at  p.  219,  have  described  a  contract  to  give  secmity  for 
the  debt  of  another  as  a  contract  without  consideration."  What  is  meant,  na 
doubt,  is  that  the  consideration  for  such  a  contract  is  not  necessarily  a  direct 
benefit  or  advantage  to  the  surety. 

(e)  1  Wms.  Saund.,  6th  ed.,  211  c,  note  (1),  and  see  Wigan  v.  English  and 
Scottish  Law  Life  Assurance  Association!,  [1909]  1  Oh.  291,  297,  where  it  was 
held  by  Paeker,  J.,  that  the  mere  existence  of  an  antecedent  debt  is  not  valu- 
able consideration  for  a  security  given  by  a  debtor. 

(/)  Ibid. ;  and  see  French  v.  French  (1841),  2  Man.  &  G.  644;  Bell  v.  Welch 
(1850),  9  C.  B.  154;  Crofts. y.  Beale  (1851),  11  0.  B.  172. 

{g)  Cooper  v.  Joel  (1859),  1  De  O.  E.  &  J.  240 ;  and  see  Re  Barler  &  Co.,. 
Ex  parte  Agra  Bank  (1870),  L.  E.  9  Eq.  725 ;  Bolt  v.  Cozens  (1856),  18  0.  B. 
673 ;  and  p.  545,  post. 

{h)  See  White  v.  Cuyler  (1795),  6  Term  Eep.  176,  177 ;  Dutchman  v.  Tooth 
(1839),  5  Bing.  (n.  c.)  577.  The  authorities  for  the  doctrine  that  the  considera- 
tion for  a  promise  must  move  from  the  promisee  do  not  cover  a  case  in  which 
the  consideration  is  supplied  by  an  agent  who,  nevertheless,  obtains  the 
promise  for  and  on  behalf  of  his  principal;  see  Fleming  v.  Baiik  of  Neiu 
Zealand,  [1900]  A.  C.  577,  P.  0. 

[i)  Ex  parte  Minet  (1807),  14  Yes.  189,  per  Lord  Eldon,  L.O.,  at  p.  190; 
Seaton  v.  Heath,  Seaton  Y.Burnand,  [1899]  1  Q.  B.  782,  0.  K.,per  EoMER,  L.J., 
at  p.  793 ;  reversed,  without  reference  to  this  point,  Seaton  v.  Burnand,  Burnand 
V.  Seaton,  [1900]  A.  0.  135  ;  Morley  v.  Boothhy  (1825),  10  Moore  (c.  P.),  395,  per 
Best,  C.J.,  at  p.  406  ;  Nerot  v.  Wallace  (1789),  3  Term  Eep.  17,  per  Buller,  J., 
at  p.  24;  Bailey  v.  Croft  (1812),  4  Taunt.  611 ;  Ex  parte  Gardom  (1808),  15  Yes.. 
286;  Wright  Y.  Sandars  (1857),  3  Jur.  (n.  s.).504,  per  Stuart,  Y.-C,  at  p.  507. 

(J)  Be  Willis  (1849),  4  Exch.  530. 

{k)  Morley  v.  Boothhy,  supra;  see  also  Miles  v.  New  Zealand  Alford  Estate  Co. 

(1886)  ,  32  Ch.  D.  266,  C.  A.,  2^er  Bowen,  L.J.,  at  p.  289. 

{I)  Morrell  v.  Coivan  (1877),  7  Ch.  P.  151,  C.  A. ;  Wood  v.  Benson  (1831),  2  Or.  &  J. 
94  ;  Johnston  v.  Nicholls  (1845),  1  C.  B.  251 ;  Boyd  v.  Moyle  (1846),  2  0.  B.  644  • 
Mockett  V.  Ames  (1871),  23  L.  T.  729;  White  v.  Woodward  (1848),  5  0.  B.  81o'. 
The  supply  of  goods  should,  it  seems,  be  hond  fide  and  to  a  reasonable  extent 
{Johnston,  y.  Nicholls,  supra ;  White  v.  Woodiuard,  supra),  though,  subject  to 
this  condition,  the  amount  to  be  supplied  is  discretionary  ( TFAzYe  v.  Wood- 
ward, supra). 

(m)  Ediuards  v.  Jevons  (1849),  8  C.  B.  436;  Haigh  v.  Brooks  [1839),  10 
Ad.  &  El.  309  ;  Broom  v.  Batchelor  (1856),  1  H.  &  N.  255  ;  Grahame  v.  Grahams 

(1887)  ,  19  L.  E.  Ir.  249;  Mayhew  v.  Crickett  (1818),  2  Swan.  185;  Offord  y. 
Davies  (1862),  12  C.  B.  (n.  s.)  748 ;  Hartland  v.  Jukes  (1863),  1  H.  &  C.  667. 

(n)  See  Kennaway  v.  Treleavan  (1839),  5  M.  &  W.  498 ;  Montefiore  v.  Lloyd 
(1863),  12  W.  E.  83 ;  Netuhury  v.  Armstro7ig  (1829),  6  Bing.  201 ;  Leathley  v. 
Spyer  (1870),  L.  E.  5  C.  P.  595 ;  Lysaght  v.  Walker  (1831),  5  Bli.  (n.  s.)  1,  H.  L. 
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Guarantee. 


Sect.  4.     the  creditor,  at  the  surety's  request,  to  sue  the  principal  debtor  (o) 
Valuable    or  of  the  actual  suspension  of  pending  legal  proceedings  against  the 
Considera-  latter  (p).    The  mere  fact  of  forbearance  is  not,  however,  a  con- 
sideration  for  a  person's  becoming  a  surety  for  the  payment,  of  a 
debt  (q),  for  there  must  be  either  an  undertaking  to  forbear,  or  else 
an  actual  forbearance  at  the  request,  express  or  implied,  of  the 
Forbearance,   surety  (r).    Forbearance  for  an  indefinite  period,  provided  it  be  the 
result  of  an  express  agreement,  is  a  sufficient  consideration  to  sup- 
port a  promise  of  a  surety  (s),  and,  where  the  length,  in  point  of 
time,  of  the  forbearance  is  not  expressly  prescribed,  the  parties  are 
presumed  to  contemplate  forbearance  for  a  reasonable  time  (t).  To 
be  effectual,  the  forbearance  relied  upon  must  be  of  a  right  capable 
of  being  enforced  {a).    Therefore,  where  there  is  no  person  who 
could  be  sued  for  the  debt  agreed  to  be  forborne,  the  forbearance 
cannot  form  any  consideration  (b). 
Non-essen-         The  consideration  for  the  promise  of  the  surety  need  not  be 
tiais.  co-extensive  with  the  promise,  for  its  mere  inadequacy  will  not 


(o)  See  Bolt  v.  Coze77s  (1856),  18  0.  B.  673 ;  Crears  v.  Hunter  (1887),  19  Q.  B.  D. 
341,  344,  346,  0.  A.;  Coles  v.  Pach  (1869),  L.  E.  5  C.  P.  65;  Coe  y.  Duffield 
(1822),  7  Moore  (c.  P.),  252;  Ockford  v.  Barrelli  (1871),  25  L.  T.  504. 

(^)  Payne  v.  Wilson  (1827),  7  B.  &  0.  423;  Oldershaiu  v.  King  (1857),  2 
H.  &  N.  517,  Ex.  Ch. ;  Wynne  v.  Hughes  (1873),  21  W.  E.  628  ;  Miles  v.  New 
Zealand  Alford  Estate  Co.  (1886),  32  Oh.  D.  266,  i).  A.  ;  Pullin  v.  Stokes  (1794), 
2  Hy.  Bl.  312,  Ex.  Ck  It  was  held  in  Ross  v.  Moss  (1597),  Cro.  Eliz.  560,  Ex.  Oh., 
that  the  mere  discontinuance  of  an  action  is  not  a  sufficient  consideration  to 
support  a  promise.  This  case  was  disapproved  of  in  Harris  v.  VenaUes  (1872), 
L.  E.  7  Exch.  235,  where  it  was  held  that  the  withdrawal  of  a  petition 
presented  for  winding  up  a  company  was  a  sufficient  consideration  to  support 
a,  promise  to  pay  the  costs  incurred  of  and  in  relation  to  such  petition. 

(q)  Crears  v.  Hunter^  supra,  per  Lord  Esher,  M.E.,  at  p.  344. 

(r)  Crears  v.  Hunter,  supra,  per  LoPES,  L.J.,  at  p.  346;  Jones  y.  AshhurnJmm 
(1804),  4 East,  455  ;  Miles  v.  New  Zealand  Alford  Estate  Co.,  supra,  per  Cottoi^, 
L.J.,  at  pp.  283,  285,  286,  per  Fry,  L.J.,  at  p.  300.  Where  a  surety,  on  being 
informed  that  proceedings  were  contemplated  against  himself  and  the  principal 
debtor  for  a  debt,  stated,  by  letter,  his  intention  to  pay  the  debt,  it  was  heJd, 
after  the  surety's  death,  that  the  letter  was  a  promise  to  pay,  and  that  the 
forbearance  to  sue  was  a  sufficient  consideration  for  such  promise  {Jones  v.  Beach 
(1851),  21  L.  J.  (cH.)  543).  In  an  assumpsit  founded  on  the  collateral  considera- 
tion of  forbearance  to  sue  another,  there  never  was  any  need  to  show,  in  the 
pleadings,  the  origin  or  cause  of  the  debt  guaranteed  (see  Therm  y.  Fuller  (1616), 
Cro.  Jac.  396). 

is)  Formerly  forbearance  per  pauUulum  tempus,  or  for  some  time,  was  held  to 
be  a  bad  consideration  [Tilstony.  Clarke  (1636),  1  EoU.  Abr.  23,  pi.  26  ;  Philips  v. 
Sackford  (1595),  Cro.  Eliz.  455;  Semple  v.  Pink  (1849),  1  Exch.  74;  ElkinsY. 
Heart  (1731),  Fitz-G-.  202  ;  Payne  v.  Wilson,  supra),  except  in  those  cases  where 
a  particular  act  had  to  be  done,  which  required  some  time  for  the  doing  of  it,  and 
in  which  the  law  implied  a  reasonable  time  {ihid.),  while,  on  the  other  hand, 
forbearance  per  magnum  tempus  {Mapes  v.  Sidney  (1624),  Cro.  Jac.  683),  or  for  a 
reasonable  time,  (f7o/mso5^  V.  Whitchcolt  (1638),  1  Eoll.  Abr.  24,  pi.  33),  though 
equally  indefinite  in  character,  was  upheld  as  good.  In  HoadY.  Grace  (1861), 
7  H.  &  N.  494,  Bramwell,  B.,  states  at  p.  497  that  he  is  unable  to  understand 
how  forbearance  to  press  for  immediate  payment  was  ever  held  to  mean 
forbearance  to  press  for  a  reasonable  time. 

{t)  See  Harris  Y.  Venables,  supra  ;  Wynne  y.  Hughes,  supra;  Oidershaw  y.  King, 
supra;  Barber  y.  Mackrell  (1892),  41  W.  E.  341,  C.  A. ;  Hoad  v.  Grace,  supra,  at 
p.  497 ;  Alliance  Bank  v.  5room  (1864),  2  Drew.  &  Sm.  289  ;  Crears  v.  Hunter,  supra. 

(a)  Jcnes  v.  Ashhurnham,  supra,  per  Lord  Elleistborotjgh,  at  p.  463. 

(b)  Ibid. 
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render  the  guarantee  nudum  pactum  (c).    Neither  need  it  be  con-     Sect.  4. 
temporaneous  therewith  (t?),  as  it  may  consist  of  a  compHance  Valuable 
with  some  stipulated  condition,  which  the  creditor,  without  being  Considera- 
bound  to  observe,  must  fulfil  before  the  guarantee  will  attach  {e), 
So  the  consideration  may  be  entire  (that  is,  given  once  and  for  all), 
or  fragmentary  (that  is,  supplied  from  time  to  time)  and  therefore 
divisible  (/). 

The  consideration  for  a  promise  of  guarantee  need  not  appear  in 
writing  {g), 

883.  Neither  an  illegal  Qi),  nor  a  mere  moral  (i),  nor  a  past  or  Insufficient 
executed  consideration  {j)  will  support  a  guarantee.    Bat  where  the  consideration, 
language  of  the  guarantee  is  equally  expressive  of  a  past  or 
concurrent  or  a  future  consideration  {k)  for  the  surety's  promise, 

(c)  Johnston  v.  Nicholls  (1845),  1  0.  251,  271 ;  see  also  PuIUny.  Stokes  (1794), 
2  Hy.  Bl.  312,  Ex.  Ch.  Thus,  the  delivery  up  of  an  unenforceable  guarantee 
may  be  a  good  consideration  for  the  surety's  promise  {Haigh  v.  Brooks  (1839), 
10  Ad.  &  El.  309;  and  see  Westlake  v.  Adams  (1858),  5  C.  B.  (n.  s.)  248; 
Meredith  v.  Chute  (1702),  2  Ld.  Eaym.  759). 

(d)  See  GokUhedey.  Swan  (1847),  1  Exch.  154;  Butcher  v.  Steuart  (1843),  11 
M.  &  W.  857. 

(e)  See  Kennaiuay  v.  Treleavan  (1839),  5  M.  &  W.  498,  501 ;  Westhead  v 
Sproson  (1861),  6  H.  &  N.  728;  Offord  v.  Davies  (1862),  12  0.  B.  (n.  s.)  748; 
and  cases  cited  at  p.  449,  ante. 

(/)  Lloijd's  V.  Harper  (1880),  16  Ch.  D.  290,  0.  A., per  Lush,  L.  J.,  at  p.  319  ; 
and  see  Baring  y.  Grieve  (1858),  6W.  R.  466 ;  Cannon  v.  Bands  (1870),  23  L.  T.  817. 

{g)  See  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  3  ;  and 
see  pp.  457,  468  et  seq.,  post. 

(/i)  See  Wood  v.  Barker  (1865),  L.  E.  1  Eq.  139 ;  Coles  v.  Strick  (1850),  15  Q.  B.  2. 
If  the  guarantee  debt  be  itself  illegal,  it  cannot  be  recovered  from  the  surety 
under  his  guarantee  {Swan  v.  Bank  of  Scotland  (1836),  10  Bli.  (isr.  s.)  627,  H.  L.). 
The  stifling  of  a  prosecution  for  a  crime  is  an  illegal  consideration  (Jones  v. 
Merionethshire  Permanent  Benefit  Building  Society,  [1891]  2  Ch.  587  ;  affirmed 
[1892]  1  Ch.  173,  C.  A.).  However,  an  agreement  to  abstain  from  instituting  such 
a  threatened  prosecution  is  not  an  illegal  consideration  unless  there  are  reason- 
able grounds  for  believing  that  the  illegal  offence  was  actually  committed,  or 
unless  each  party  entered  into  the  agreement  on  that  assumption  {Rourke  v. 
Mealy  (1878),  4  L.  R.  Ir.  166).  A  guarantee  which  amounts  to  a  fraudulent 
preference  cannot  be  enforced,  and  will  be  ordered  to  be  delivered  up  to  be  can- 
celled, even  to  a  particeps  criminis  (see  Jackman  v.  Mitchell  (1807),  13  Ves. 
581),  while  a  guarantee  given  to  one  of  several  creditors,  without  the  knowledge 
of  the  rest,  to  induce  him  to  sign  9,  composition  deed,  is  a  fraud  on  the  rest  of 
the  creditors  and  void  {Coleman  v.  Waller  (1829),  3  Y.  &  J.  212).  A  promise  to 
indemnify  against  the  publication  of  a  libel  is  bad  and  cannot  be  enforced 
{Shackell  Y.  Rosier  (1836),  2  Bing.  (n.  c.)  634;  Hopton  v.  Licensed  Victuallers 
Gazette  (1900),  Times,  2nd  November  ;  Colhurn  v.  Fatmore  (1834),  1  Cr.  M.  &  E. 
73  ;  and  see  Smith  {W.  E.)  &  Son  v.  Clinton  and  Harris  (1908),  99  L.  T.  840), 
and  it  is  illegal,  and  contrary  to  public  policy,  either  for  a  third  person  to 
indemnify  a  bail  in  a  criminal  case  {Consolidated  Exploration  and  Finance  Co.  v. 
Musgrave,  [1900]  1  Ch.  37),  or  for  the  prisoner  himself  to  do  so  {ibid.) ;  see  also 
R.  V.  Forter,  [1910]  1  K.  B.  369,  C.  C.  A.;  Jones  v.  Orchard  (1855),  16  C.  B. 
614;  Cripps  v.  HartnoU  (1863),  4  B.  &  S.  414;  Green  v.  Cresswell  (1839),  10 
Ad.  &  El.  453;  Wildes  y.  Dudlow  (1874),  L.  E.  19  Eq.  198;  Danny.  Curzon 
(1910),  27  T.  L.  E.  163  ;  and  p.  ^Q\,post. 

(i)  Eastwood  v.  Kenyan  (1840),  11  Ad.  &  El.  438. 

(/)  See  Wigan  v.  English  and  Scottish  Law  Life  Assurance  Association,  [1909] 
1  Ch.  291. 

{k)  See  Bell  v..  Welch  (1850),  9  C.  B.  154;  Eastwood  v.  Kenyon,  supra; 
Goldshede  v.  Swan  (1847),  1  Exch.  154;  Mockett  v.  Ames  (1871),  23  L,  T.  729  ; 
Chalmers  v.  Victors  (1868),  18  L.  T.  481 ;  Wood  v.  Friestner  (1867),  L.  E.  2  Exch. 
CO,  282,  Ex.  Ch. ;  and  see  Raikes  v.  Todd  (1838),  8  Ad.  &  El.  846. 
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GUARANTEE. 


Sect.  4.      the  maxim  ut  res  magis  valeat  quam  ^ereat  applies  (I),  and  parol 
Valuable    evidence  will,  if  necessary,  be  admitted  to  clear  up  the  ambiguity  (m). 
Considera-   The  mere  existence  of  an  antecedent  debt  is  not  of  itself  valuable 
tion        consideration  for  a  security  given  by  the  debtor  (-«),  although  it 
Antecedent     appears  that  such  a  debt  is  a  sufficient  consideration  for  a  cheque 
debt,  or  other  negotiable  security  given  on  account  of  such  debt.  In 

such  a  case  the  negotiable  security  is  equivalent  to  payment 
of  the  debt(o).  In  the  case  of  a  promissory  note  given  by  a 
principal  and  a  surety  for  a  definite  sum,  and  payable  on  a  fixed 
day,  it  is  presumed  to  be  given  in  consideration  of  an  advance  at 
the  date  of  the  note,  and  if  the  creditor  insists,  as  against  the  surety, 
that  the  object  of  the  note  was  to  secure  the  payment  of  the  balance 
of  an  account  current  between  the  principal  and  the  creditor,  the 
burden  of  proof  lies  on  the  latter 


Part  III. — Proof  of  a  Guarantee. 

Sect.  1. — Statutory  Provisions. 

The  Statute  884.  The  Statute  of  Frauds  (q)  provides  that  no  action  shall 
of  Frauds.      be  brought  upon  any  special  promise  W  to  answer  for  the  debt, 

(Z)  Steele  v.  Hoe  (1849),  14  Q.  B.  431 ;  Broom  v.  Batchelor  (1856),  1  H.  &  N. 
255 ;  Goldshede  v.  Swan  (1847),  1  Exch.  154;  Ediuards  v.  Jevons  (1849),  8  C.  B. 
436  ;  Oolhourn  v.  Daivson  (1851),  10  0.  B.  765 ;  Haigh  v.  Brooks  (1839),  10 
Ad.  &  El.  309 ;  Mockett  v.  Ames  (1871),  23  L.  T.  729 ;  Graliame  v.  Grahame 
(1887),  19  L.  E.  Ir.  249;  Johnston  v.  MchoUs  (1845),  1  0.  B.  251;  Woody. 
Friestner  (1867),  L.  K.  2  Exch.  66,  '282,  Ex.  Ch. ;  Chapman  v.  Sutton  (1846),  2 
C.  B.  634 ;  Ex  parte  Littlejohn  (1843),  3  Mont.  D.  &  De  G.  182. 

(m)  See  Hoad  v.  Grace  (1861),  7  H.  &  N.  494;  TFood  v.  Friestner,  supra; 
Ediuards  v.  Jevons,  supra;  Goldshede  v.  Siuan,  supra;  see  also  Brunning  v. 
Odhams  Brothers,  Ltd.  (1896),  75  L.  T.  602,  H.  L.  ;  BainhridgeY.  Wade  (1850),  16 
Q.  B.  89;  Shortrede  v.  Cheek  (1834),  1  Ad.  &  El.  57  ;  Johnston  y.  Nicholls,  supra. 

{n)  Wigan  v.  English  and  Scottish  Laio  Life  Assurance  Association,  [1909]  1 
Ch.  291,  where,  however,  the  security  given  was  not  a  negotiable  security; 
compare  Curriey.  Misa  (1875),  L.  E.  10  Exch.  153,  Ex.  Ch.,  cited  in  note  (o), 
infra. 

(o)  Currie  v.  Misa,  supra,  affirmed  on  another  ground  sub  nom.  Misay.  Gurrie 
(1876),  1  App.  Gas.  554,  where  it  was  laid  down  that  all  moneys  paid  into  a 
bank  are  subject  to  a  lien,  and  that  all  documents  as  well  as  moneys  deposited 
with  a  banker  are  subject  on  the  banker's  part  to  a  lien  in  respect  of  any 
balance  that  maybe  due  to  him  from  his  customer  {ihid.,per  Lord  Hatherley, 
at  p.  569).  In  this  case,  which  was  not  cited  in  Wigan  v.  English  and  Scottish 
Law  Life  Assurance  Association,  supra,  it  was  not  really  necessary  to  decide 
whether  an  existing  debt  constitutes  a  sufficient  consideration  for  the  giving  of 
the  security,  as  there  was  ample  consideration  between  the  holders  of  the 
security  (a  cheque)  sued  upon  and  the  drawer  thereof.  See  also  titles  Bills  of 
Exchange,  Promissory  Notes,  and  Negotiable  Instruments,  Vol.  II., 
p.  497  ;  Contract,  Yol.  YIL,  p.  386. 

ip)  Re  Boys,  EedesY.  Boys,  Ex  parte  Bop  Flanters  Co.  (1870),  L.  E.  10  Eq.  467. 

{q)  29  Car.  2,  c.  3,  s.  4,  throughout  this  title  frequently  referred  to  as  ''the 
statate."  The  common  law  of  England  did  not  require  any  written  evidence  of 
a  guarantee,  which  could,  accordingly,  originally  be  proved  in  the  same  manner 
as  any  other  contract  {Steele  v.  M'Kinlay  (1880),  5  App.  Cas.  754,  per  Lord 
Blackburn,  at  p.  768).  To  prevent,  however,  the  danger  of  a  guarantee  being 
established  by  false  evidence,  or  by  evidence  of  loose  talk,  when  it  was  never 
meant  really  to  make  such  a  contract,  the  English  legislature  intervened  (ibid.). 

(r)  The  term  "special  promise"   excludes  implied  promises  arising  by 
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default,  or  miscarriages  (s)  of  another  person  {t),  unless  the  agree-  ^^^t.  i. 

ment  upon  which  such  action  shall  be  brought  or  some  memorandum  Statutory 

*or  note  thereof  shall  be  in  writing  and  signed  by  the  party  to  be  Provisions, 
charged  therewith  (u),  or  some  other  person  thereunto  by  him 
lawfully  authorised  (a). 


operation  of  law  {Gray  v.  Hill  (1826),  Ey.  &  M.  420) ;  contracts  under  seal  or  of 
record  (JToZmes  v.  Mitchell  (1859),  1  C.  B.  (n.  s.)  361,  yer  Willes,  J.,  at  pp.  368, 
369),  and  also  liabilities  for  deceitful  representation,  whereby  credit  has  been 
obtained  for  a  third  party  (to  remedy  this  the  Statute  of  Frauds  Amendment 
Act,  1828  (9  Geo.  4,  c.  14),  s.  6,  was  passed  (see  note  [q),  p.  456,  post) ;  Pasley  v. 
Freeman  (1789),  3  Term  Eep.  51 ;  notes  to  GJiandelor  v.  Lopus  (1603),  2 
Smith,  L.  0.,  11th  ed.,  pp.  57  et  seq.).  Whether  a  "special  promise"  is 
or  is  not  within  the  enactment  does  not  depend  on  the  consideration  for  the 
promise,  but  on  other  matters  {Fitzgerald  v.  Dressier  (1859),  7  0.  B.  (isr.  s.)  374, 
per  COCKBUKN,  C.J.,  at  p.  392;  Sutton  &  Co.  v.  Grey,  [1894]  1  Q.  B.  285,  C.  A., 
per  Lord  Esher,  M.E.,  at  p.  289 ;  Harhurg  India  Bubher  Oomh  Co.  v.  Martin, 
[1902]  1  K  B.  778,  788,  0.  A.;  notes  to  Forth  v.  Stanton  (1668),  1  Wms. 
Saund.,  6th  ed.,  211  c,  note  (b) ) ;  though  a  different  view  on  this  subject 
has  been  expressed  {see  Saunders  v.  Wakefield  (1821),  4  B.  &  Aid.  595,  600,  601). 
A  special  promise  is  sometimes  partly  within  the  enactment  and  partly  outside 
it.  When  this  occurs,  and  the  promise  is  not  reduced  to  writing,  if  the  parts 
are  separable,  the  part  outside  the  enactment  may  give  rise  to  an  action  (see 
Woody.  Benson  (1831),  2  Or.  &  J.  94  ;  and  see  Bromley  v.  Smith,  [1909]  2  K.  B. 
235) ;  while  if  the  parts  are  inseparable  no  action  will  lie  in  respect  of  either  part 
(see  Ghater  v.  Beckett  (1797),  7  Term  Eep.  201 ;  Lexington  {Lord)  v.  Clarke  (1690), 
2  Yent.  223  ;  Thomas  v.  Williams  (1834),  10  B.  &  0.  664 ;  Falmouth  {Earl)  v. 
Thomas  (1832),  1  Or.  &  M.  89;  Wood  v.  Benson,  supra;  Head  v.  Baldrey  (1837), 
6  Ad.  &  El.  459 ;  Savage  v.  Canning  (;i867),  16  W.  E.  133). 

(s)  The  plural  of  the  word  ''miscarriage"  is  used  in  this  section  (see 
Statutes  of  the  Eealm).  Each  of  the  words  "debt,  default,  or  miscarriages  " 
has  a  different  signification  {Kirkham  v.  Marter  (1819),  2  B.  &  Aid.  613,  per 
Abbott,  O.J.,  at  p.  616).  Thus,  the  word  "debt"  (an  illegal  debt  cannot 
be  the  subject  of  a  guarantee  (see  Swan  v.  Bank  of  Scotland  (1836),  10  Bli. 
(n.  s.)  627,  H.  L.))  refers  to  a  contractual  liability  already  incurred  {Castling 
V.  Aulert  (1802),  2  East,  325,  per  Lord  Ellenboeough,  C.J.,  at  pp.  330,  331)  ; 
the  word  "default"  (which  apart  from  its  statutory  signification  is  a  purely 
relative  term,  just  like  negligence,  meaning  nothing  more,  nothing  less,  than 
not  doing  what  is  reasonable  under  the  circumstances,  not  doing  something 
which  one  ought  to  do,  having  regard  to  the  relations  which  he  occupies 
towards  other  persons  interested  in  a  particular  transaction  {Re  Young  and 
Harston's  Contract  (1885),  31  Oh.  D.  168,  0.  A.,  per  BowEN,  L.J.,  at  p.  174) )  refers 
to  such  a  liability  m  futuro  {ibid.;  and  see  Mountstephen  v.  Lakeman  (1871), 
L.  E.  7  Q.  B.  196,  Ex.  Ch.,  per  Willes,  J.,  at  p.  202);  and  possibly  to  any 
future  liability,  whether  founded  in  contract  or  not  {Kirkham  v.  Marter,  supra, 
per  HoLBOYD,  J.,  at  p.  617);  while  the  word  "miscarriages"  compre- 
hends that  species  of  wrongful  act  for  the  consequences  of  which  the  law 
would  make  a  person  civilly  responsible  {Kirkham  v.  Marter,  supra,  per 
Abbott,  O.J.,  at  p.  616) ;  though,  probably,  it  and  the  word  "  default  "  equally 
apply  to  a  promise  to  answer  for  another,  with  respect  to  the  non-performance  of 
a  duty,  even  where  such  duty  is  not  founded  upon  a  contract  {Kirkham  v. 
Marter,  supra,  per  Holeoyd,  J.,  at  p.  617). 

{t)  The  words  "  of  another  person  "  mean  that,  to  make  it  apply,  there  must 
always  be  a  principal  debtor  in  existence,  or  in  contemplation,  for  whom  the 
surety  is,  or  is  to  become,^ answerable  to  the  creditor  {Lakeman  v.  Mountstephen 
(1874),  L.  E.  7  H.  L.  17,  per  Lord  Selboene  at  pp.  24,  25  ;  as  to  this,  see 
pp.  458  et  seq.,  post). 

{u)  See  Laythoarp  v.  Bryant  (1836),  2  Bing.  (n.  C.)  735. 

(a)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4.  For  principles  determin- 
ing what  is  a  guarantee  within  this  enactment,  see  pp.  458  et  seq.,  post ;  and 
for  what  written  evidence  of  guarantee  will  satisfy  the  enactment,  see  pp.  464 
et  seq.,  post. 
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Guarantee. 


Sect.  1. 

Statutory 
Provisions. 

The  Statute 
of  Frauds,  s.  4, 
a  provision  as 
to  evidence. 


Effect  of 

verbal 

guarantee. 


The  Statute 
of  Frauds 
Amendment 
Act,  1828. 


885.  The  above  enactment  is  a  mere  enactment  as  to  evidence  (^)- 
Where  the  original  written  evidence  of  a  guarantee  is  lost,  parol 
evidence  of  its  having  existed  is  admissible  (c).  Moreover,  a  pay- 
ment of  money  into  court  by  a  defendant  to  an  action  on  a. 
guarantee  dispenses  with  the  production  of  written  evidence  of  the^ 
contract  (d),  and  admits  the  existence  of  an  enforceable  contract  (e), 
unless  the  Statute  of  Frauds  be  at  the  same  time  pleaded  (/).  Sa, 
also,  a  plea  of  tender  dispenses  with  written  proof  of  a  guarantee  (g\ 
Moreover,  a  person  who,  by  fraud,  prevents  the  reduction  into 
writing  of  a  guarantee  cannot  take  advantage  of  such  fraud  (h). 

886.  A  verbal  guarantee,  though  it  cannot  be  enforced  by 
action,  is  not,  on  that  account,  void  (i) :  thus,  money  actually  paid 
under  it  cannot,  it  seems,  be  recovered  (k),  and  it  may  be  used 
as  a  defence  (l).  When .  given  by  a  solicitor  it  may  be  enforced 
against  him  by  the  court,  by  virtue  of  its  summary  jurisdiction 
over  its  officers  (m).  On  the  other  hand,  an  executor  or 
administrator  cannot  retain  a  debt  owing  in  respect  of  a  verbal 
guarantee  (n),  and,  should  he  pay  such  a  debt,  would  comniit  a 
devastavit  (o).  A  verbal  guarantee  made  abroad,  and  binding  there, 
cannot  be  enforced  in  England  by  an  action,  since  the  mode  of 
proof  is  governed  by  the  lex  fori  {p). 

887.  By  the  Statute  of  Frauds  Amendment  Act,  1828  (g),  no 
representations  as  to  the  character,  conduct,  credit,  ability,  trade^ 

(6)  See  Fraser  v.  Pope  (1904),  91  L.  T.  340,  C.  A.  ;  Be  Hoyle,  Hoyle  v.  Hoyle, 
[1893]  1  Ch.  84,  C.  A.,  per  Lindley,  L.  J.,  at  p.  97  ;  Oilson  v.  Holland  (1865), 
L.  E.  1  0.  P.  1 ;  Lucas  v.  Dixon  (1889),  22  Q.  B.  D.  357,  0.  A. ;  see  p.  468,  post. 

(c)  Barrass  v.  Beed  (1898),  Times,  28th  March ;  Grays  Gas  Co.  v.  Bromley  Oas 
Consumers  Co.  (1901),  Times,  23rd  March. 

(d)  Middleton  v.  Brewer  (1790),  Peake,  20  [15];  Sjmrrier  v.  Fitzgerald  (1801), 
6  Ves.  548. 

(e)  Lucas  v.  .Dixon,  supra. 

If)  Lhid.  As  to  the  necessity  of  pleading  the  Statute  of  Frauds,  see  title 
Pleading;  and  compare  title  County  Courts,  Vol.  YIII.,  p.  485. 

{g)  See  1  Wms.  Saund.  (1871  ed.),  p.  52;  Middleton  v.  Brewer,  supra. 

\Ti)  WhitechurcJiY.  Bevis  (1789),  2  Bro.  0.  C.  559,  per  Lord  Thurlow,  L.O.,  at 
pp.  564,  565  ;  and  see  Ghattoch  v.  Muller  (1878),  8  Ch.  D.  177  ;  Lincoln  v.  Wright 
(1859),  4  De  G.  &  J.  16,  C.  A. ;  Davies  v.  Otty  (No.  2)  (1865),  35  Beav.  208 ; 
Haigh  v.  Kaye  (1872),  7  Ch.  App.  469 ;  Booth  v.  Tarle  (1873),  L.  E.  16  Eq.  182; 
De  Lassalle  v.  Guildford,  [1901]  2  K.  B.  215,  C.  A.  ;  compare  Brunning  v. 
Odhams  Brothers,  Ltd.  (1896),  75  L.  T.  602,  H.  L.  In  Barivicky.  English  Joint 
Stock  Bank  (1867),  L.  E.  2  Exch.  259,  Ex.  Ch.,  principals  were  held  liable  for 
the  fraud  of  their  agent,  who,  acting  in  the  course  of  his  business  and  for  their 
benefit,  gave  a  guarantee  which  he  knew  and  intended  to  be  unavailing.  Had 
the  agent  been  acting  for  his  own  personal  benefit  in  this  case,  it  seems,  his 
principals  would  not  have  been  held  liable  (see  British  Mutual  Banking  Go. 
Charnwood  Forest  Bail.  Go.  (1887),  18  Q.  B.  D.  714,  C.  A.). 

{i)  See  title  Contract,  Vol.  VIL,  p.  362. 

(/c)  Shaw  V.  Woodcock  (1827),  7  B.  &  C.  73 ;  and  see  Gressivell  v.  Wood  (1839), 
10  Ad.  &  El.  460  ;  Sweet  y.  Lee  (1842),  3  Man.  &  G.  452. 

[1)  See  Lavery  v.  Turley  (1860),  6  H.  &  N.  239. 

(m)  Be  Greaves  (1827),  1  Or.  &  J.  374,  n.  ;  and  see  Evans  y.  Duncomhe  (1831), 
1  Cr.  &  J.  372;  Be  a  Solicitor  (1900),  45  Sol.  Jo.  104 ;  and  see,  generally,  title 

SOLICITOIiS 

(n)  Be  Bownson,  Field  v.  White  (1885),  29  Ch.  D.  358,  C.  A.;  and  see  Midgley 
y.  Midgley,  [1893]  3  Ch.  282,  C.  A. 

(o)  Ihid.  ;  see  title  Executors  and  Administrators,  Vol.  XIV.,  pp.  251,  258. 

(p)  Lerouxy.  Broiun  (1852),  12  C.  B.  801.  See  titles  Conflict  of  Laws, 
Vol.  VI.,  p.  307  ;  Evidence,  Vol.  XIII.,  p.  420. 

(2)  9  Geo.  4,  c.  14  (commonly  known  as  "  Lord  Tenderden's  Act ") ;  see  Lyde 
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or  dealings  of  any  other  person  (r)  in  order  to  obtain  him  credit  can  Sect.  i. 

be  sued  on  unless  in  writing  (s).   The  representation  must,  to  Statutory 

rende*r  the  person  who  makes  it  liable,  be  to  his  knowledge  untrue,  Provisions, 
and  made  with  intention  to  induce  another  to  act  upon  it,  who  does 
so  and  thereby  sustains  damage  {t). 

The  representation  relied  on  must  be  signed  by  the  party  to  be  Requisites  to 

charged.    An  agent's  signature  is  not  sufficient,  even  in  the  case  ggn^ation^^' 

of  a  company  in  whose  interest  a  representation  is  made  (a).  Where  within  the 

there  are  both  written  and  verbal  representations  an  action  lies,  if  statute, 
the  written  representations  materially  induced  the  person  to  whom 
they  were  made  to  give  credit  (h). 

888.  By  the  Mercantile  Law  Amendment  Act,  1856  (c),  no  The  Mercan- 
special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  ^^^^^^^^ 
another  person,  if  in  writing  and  properly  signed  by  the  party  to  Act,  1856,  s.  3. 
be  charged  therewith,  is  deemed  invalid  to  support  an  action,  by 
reason  only  that  the  consideration  for  such  promise  does  not  appear 
in  writing  nor  by  necessary  inference  from  a  written  document  (d). 


V.  Barnard  (1836),  1  M.  &  W.  101,  per  Paeke,  B.,  at  p.  114.  It  was  passed 
owing  to  a  successful  evasion  of  the  Statute  of  Prauds  (29  Car.  2,  c.  3),  s.  4, 
which  took  the  form  of  treating  the  surety's  verbal  promise  to  be  answerable  for 
another  as  a  false  representation,  for  which  he  was  made  liable  in  tort  though 
not  in  contract  (see  Lyde  v.  Barnard,  supra,  per  Paeke,  B.  ;  Tatton  v.  Wade 
(1856),  18  C.  B.  371,  Ex.  Ch.,  ptr  Pollock,  O.B.,  at  p.  381 ;  Pasley  v.  Freeman 
(1789),  3  Term  Eep.  51 ;  2  Smith,  L.  C,  11th  ed.,  p.  66;  Ex  parte  Carr  (1814), 
3  Ves.  &  B.  108,j9er  Lord  Eldoi«-,  L.C.,  at  p.  110). 

(?^)  Misrepresentation  by  one  partner  as  to  the  credit  of  his  firm  is  within 
the  above  enactment  {Devaux  v.  SteinJceUer  (1839),  6  Bing.  (n.  c.)  84).  See, 
further,  as  to  what  representations  are  within  the  enactment,  notes  to 
Chandelor  Y.  Lopus  (1603),  2  Smith,  L.  0.,  11th  ed.,  54,  61  et  seq. ;  Swanny, 
Phillips  (1838),  8  Ad.  &  El.  457  ;  Turnley  v.  Macyregor  (1843),  6  Man.  &  G.  46  ; 
Lyde  v.  Barnard,  supra;  Swift  v.  Winterlotham  (1873),  L.  E.  8  Q,.  B.  244; 
Bishop  V.  Balkis  Consolidated  Co.  (1890),  25  Q.  B.  D.  512,  C.  A. 

(s)  An  unsuccessful  attempt  to  evade  this  enactment  (9  Geo.  4,  c.  14,  s.  6) 
was  made  in  Hasloch  v.  Fergusson  (1837),  7  Ad.  &  El.  86.  Evasions  of  s.  4  of 
the  Statute  of  Erauds  (29  Car.  2,  c.  3)  are  discouraged  by  the  courts  {Mallet  v. 
Bateman  (1865),  L.  E.  1  C.  P.  163,  Ex.  Ch.,  per  Pollock,  C.B.,  at  pp.  170, 171). 

{t)  See  Behn  v.  Kerrible  (1859),  7  C.  B.  (n.  s.)  260;  Pasley  v.  Freeman,  supra; 
and  see  Smith  v.  Chadwick  (1884),  9  App.  Gas.  187,  per  Lord  Selboene,  L.C, 
at  p.  190.  Only  statements  going  to  an  assurance  of  personal  credit  are,  it 
seems,  within  the  Statute  of  Frauds  Amendment  Act,  1828  (9  Geo.  4,  c.  14) 
(see  Clydesdale  Bank  v.  Baton,  [1896]  A.  0.  381 ;  Pollock  on  Torts,  4th  ed., 
p.  279).  Where  a  banker  is  asked  for  a  reference  as  to  the  standing  and  financial 
position  of  a  customer,  he  need  not  make  inquiries  outside,  as  to  the  solvency 
or  otherwise  of  the  person  asked  about,  nor  do  anything  more  than  answer  the 
question  put  to  him  honestly  from- what  he  knows  from' the  books  and  accounts 
before  him  {Parsons  v.  Barclay  &  Co.  (1910),  103  L.  T.  196,  C.  A.). 

(a)  Swift  V.  Jewshury  (1874),  L.  E.  9  Q.  B.  301,  Ex.  Ch. ;  Hirst  v.  West 
Biding  Union  Banking  Co.,  [1901]  2  K.  B.  560,  C.  A.;  and  see  Williams  v. 
Mason  (1873),  28  L.  T.  232;  Hyde  v.  Johnson  (1836),  2  Bing.  (n.  c.)  776. 

(6)  Tatton  v.  Wade  (1856),  18  C.  B.  371,  381,  Ex.  Ch. 
c)  19  &  20  Yict  c.  97. 

(d)  Ibid.,  s.  3  ;  see,  further,  p.  468, post.  This  enactment,  which  does  not  dispense 
with  the  existence  of  a  consideration  (see  p.  468,  post),  was  rendered  necessary  by 
reason  of  its  having  been  decided  that,  as  the  language  of  s.  4  of  the  Statute  of 
Erauds  (29  Car.  2,  c.  3)  required  *'  the  agreement "  to  be  in  writing,  this  must 
be  taken  to  comprise  both  the  promise  and  also  the  consideration  for  it  ( Wainv. 
Warlters  (1804),  5  East,  10  ;  1  Smith,  L.  C,  11th  ed.,  p.  323  ;  Saunders  v.  Wakefield 
1821),  4  B.  &  Aid.  595),  which  together  constitute  an  agreement  not  under  seal 
see  Herman  v.  Jeuchner  (1885),  15  Q.  B.  D.  561,  C.  A.,perBEETT,  M.E.,  at  p.  563). 
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Sect.  2.  g^CT.  2. — Guarantees  ivithin  the  Statutory  Provisions, 

Gr  U  £ir  BiUt  6  6  S 

within  the       889.  To  bring  a  case  within  s.  4  of  the  Statute  of  FraiJds  (e) 
Statutory    the  primary  liability  of  another  person  to  the  promisee  for  the  debt, 
Provisions,  default,  or  miscarriages  to  which  the  promise  of  guarantee  relates 
Eequisites  for  ^^^^^     ^®  Contemplated  (/),  otherwise  the  statute  does  not 

application  of  apply,  and  the  promise  is  then  valid  and  can  be  sued  on,  though  not 
statute  of      in  writing. 

Frauds,  s.  4.  rj^j^^  ^^^^  existence  of  a  third  person's  liability  is  usually  sufficient 
of  itself  to  bring  a  surety's  promise  within  the  statute  (^),  except 
where  such  liability  is  not  the  immediate  object  of  the  contract,  but 
is  a  mere  incident  thereof  (h). 

In  order  to  bring  a  case  within  the  statute  it  is  not  necessary  that 
the  principal  debtor's  liability  should  precede  the  surety's  promise 
to  be  answerable  (i) ;  where  it  does  not  do  so,  however,  it  is  generally 
more  difficult  to  decide  to  whom  credit  is  given,  a  question  which  then 


This  construction,  however,  imposed  a  grievance  on  the  mercantile  community 
(1  Wms.  Saund.  (1871  ed.)  p.  227  ;  1  Smith,  L.  C,  11th  ed.,  p.  304),  and  was 
found,  in  practice,  to  lead  to  many  unjust  and  tnerely  technical  defences  to 
actions  on  guarantees  (1  Smith,  L.  0.,  11th  ed.,  p.  332). 
(e)  29  Car.  2,  c.  3. 

(/)  This  is  the  primary  and  main  principle  for  testing  whether  the  statute 
applies  to  a  particular  case  (see,  generally,  Birkmyr  v.  Darnell  (1704),  2 
Ld.  Eaym.  1085;  1  Smith,  L.  C,  11th  ed.,  p.  299;  Eastwood  v.  Kenyon  (1840), 
11  Ad.  &  El.  438,  per  Denman,  C.J.,  at  p.  446;  Hargreaves  v.  Parsons  (1844), 
13  M.  &  W.  561,  per  Parke,  B.,  at  p.  570  :  Mountstephen  v.  Lahernan  (1874),  L.  E. 
7  H.  L.  17,  24,  25  ;  Tomlinson  y.^GUI  (1756),  Amb.  330  ;  Kirkham  v.  Marter  (1819), 
2  B.  &  Aid.  613;  Lexington  [Lord)  v.  Clarke  (1690),  2  Yent.  223).  Por  the 
four  other  principles  for  testing  whether  a  particular  promise  is  within  s.  4  of 
the  Statute  of  Frauds  (29  Car.  2,  c.  3),  and  not  actionable  unless  in  writing, 
see  pp.  461 — 464,  pos^. 

{g)  See  Matson  v.  Wharam  (1787),  2  Term  Eep.  80,  per  Buller,  J.,  at  p.  81 ; 
Anderson  Y.  Hayman  (1789),  1  Hy.  Bl.  120;  Harhurg  India  Bubher  Comh  Co,  v. 
Martin,  [1902]  1  K.  B.  778,  C.  A.,  jser  Vaughan  Williams,  L.J.,  at  p.  784; 
Caiman  v.  Eyles  (1817),  2  Stark.  62  ;  Tomlinson  v.  Cell  (1837),  6  Ad.  &  El.  564 ; 
Gull  V.  Lindsay  (1849),  4  Exch.  45 ;  Chater  v.  Beckett  (1797),  7  Term  Eep.  201 ; 
Barler  v.  Fox  (1816),  1  Stark.  270 ;  Beard  v.  Hardy  (1901),  17  T.  L.  E.  633, 
C.  A.  Where,  however,  a  person  certifies  that  another  is  able  to  pay  for  goods, 
to  be  supplied  to  the  latter' s  order,  he  does  not  incur  any  liability  for  the 
latter's  default  {Block  v.  Cox  and  Dodd  (1860),  2  L.  T.  517) ;  nor  does  a  solicitor 
incur  liability  for  his  client  by  writing  to  the  latter's  creditor  that  he  (the 
solicitor)  is  making  arrangements  for  a  loan  to  his  client,  and  that  if  the 
creditor  will  hold  a  bill  for  a  few  days,  he  (the  solicitor)  will  be  prepared  on  the 
client's  behalf  to  take  it  up  {Allaiuay  v.  Duncan  (1867),  16  L.  T.  264  ;  and  see 
Jones  V.  Beach  (1852),  2  De  G-.  M.  &  G.  886;  Dixon  v.  Broomfield  (1814), 
2  Chit.  205).  However,  one  who  covenants  for  the  act  of  another  is,  it 
seems,  personally  bound  by  his  covenant,  though  he  describe  himself  in  the 
deed  as  covenanting  for,  and  on  the  part  and  behalf  of,  such  other  person 
{Appleton  V.  Binks  (1804),  5  East,  148 ;  Be  Bentley,  Ex  parte  Bentley  (1833),  2 
Deac.  &  Oh.  578). 

(h)  See  p.  463,  post;  Harhurg  India  Biilher  Comb  Co.  v.  Martin,  supra,  per 
Yaughan  Williams,  L.J.,  at  p.  786;  Sutton  <k  Co.  v.  Grey  (1893),  69  L.  T. 
354,  per  BowEN,  L.J.,  at  p.  355 ;  affirmed,  [1894]  1  Q.  B.  285,  C.  A. 

(i)  Matson  v.  Wharam,  supra;  and  see  Jones  v.  Cooper  (1774),  1  Cowp. 
227;  Ptckham  v.  Faria  (1781),  3  Doug.  (k.  b.)  13;  Anderson  v.  Hayman 
(1789),  1  Hy.  Bl.  120.  Formerly  it  was  thought  that,  to  bring  a  case  within 
8.  4  of  the  Statute  of  Frauds  (29  Car.  %,  c.  3),  it  was  essential  that  the 
principal  debtor's  liability  should  precede  that  of  the  surety  {Mawbrey  v.  Cunning, 
ham  (1773),  cited  2  Term  Eep.  at  p.  81 ;  Jones  v.  Cooper,  supra,  per  Lord 
Mansfield,  C.J.,  at  p.  228). 


Part  III. — Proof  of  a  Guarantee. 


459 


becomes  one  to  be  determined  by  evidence  (/c).  Where  no  third  party 
is  liable  the  statute  does  not  apply,  as,  for  instance,  where  the 
promise  extinguishes  the  third  party's  liability  (l) ;  or  where  the 
transaction  between  the  parties  amounts  to  a  novation  of  a  debt  (m), 
the  release  of  the  original  debt  being,  as  it  usually  is  in  such  a 
case  {n),  the  consideration  for  the  contract  ;  or  where  there  is  a 
novation  of  a  contract  (o)  ;  or  where  there  is  a  promise  to  pay  rent 
in  arrear,  in  consideration  of  the  landlord  not  distraining  (p),  or 
after  distress  has  been  levied  (q). 

A  guarantee  for  an  infant  is,  it  seems,  outside  the  statute,  where 
it  is  legally  impossible  for  him  to  incur  personal  liability  {r) 

A  guarantee  for  a  married  woman  is  within  the  statute  in  all  cases 
where  she  is  personally  liable  (s),  and  probably  also  where  she  is 
not  so  liable  (t). 

[h]  SeeBirkmyry.  Darnell  (1704),  2  Ld.  Eaym.  1085;  1  Smith,  L.C.,  11th  ed., 
p.  299 ;  Mountstephen  v.  Lakeman  (1871),  L.  E.  7  Q.  B.  196,  202,  Ex.  Ch. ;  affirmed 

(1874)  ,  L.  E.  7  H.  L.  17  ;  Gordon  v.  Martin  (1731),  Fitz-G.  302 ;  Beard  v.  Hardy 
(1901),  17  T.  L.  E.  633  ;  Bmitli  v.  Budliall  (1862),  3  F.  &  P.  143  ;  Simpson  v. 
Fenton  (1834),  2  Or.  &  M.  430  ;  Ktate  v.  Temple  (1797),  1  Bos.  &P.  158  ;  Bains  v. 
Starry  (1827),  3  C.  &  P.  130;  Croft  v.  Smallwood  (1793),  1  Esp.  121;  Anderson 
V.  Hayman  (1787),  1  Hy.  Bl.  120 ;  Darnell  v.  Tratt  (1825),  2  0.  &  P.  82 ;  Austen 
V.  Baker  (1698),  12  Mod.  Eep.  250.  Eeference  to  book-keeping  entries  will 
sometimes  indicate  to  whom  credit  was  given  (see  Austen  v.  Baker,  supra ;  Storr 
Y.Scott  (1833),  6  0.  &  P.  241). 

{I)  See  Goodman  v.  Chase  (1818),  1  B.  &  Aid.  297 ;  Butcher  v.  Steuart  (1843), 
11  M.  &  W.  857;  Be  Lendon,  Ex  parte  Lane  (1846),  De  G.  300;  Lane  v. 
Burghart  (1841),  1  Q.  B.  933;  Bird  v.  Gammon  (1837),  3  Bing.  (n.  c.)  883; 
Maygs  v.  Ames  (1828),  4  Bing.  470. 

(m)  Commercial  Bank  of  Tasmania  v.  Jones,  [1893J  A.  C.  313,  P.  0. ;  Anstey 
\.  Harden  (1804),  1  Bos.  &  P.  (n.  E.)  124;  Hodgson  v.  Anderson  (1825),  5 
Dow.  &  Ey.  (k.  b.)  735;  Be  Lendon,  Ex  parte  Lane,  supra;  and  see  Wilson 
V.  Cowpland  (1821),  5  B.  &  Aid.  228;  Fairlie  v.  Denton  (1828),  2  Man.  &  Ey. 
(k.  b.)  353 ;  Lacy  v.  M'Neile  (1824),  4  Dow.  &  Ey.  (k.  b.)  7. 

{n)  Be  Errington,  Ex  parte  Mason,  [1894]  1  Q,  B.  11,  per  VAliGHAN 
Williams,  J.,  at  p.  14. 

(o)  Browning  v.  Stallard  (1814),';5  Taunt.  450;  and  see  Scarf  v.  Jardine  {1882) , 
7  App.  Gas.  345,  per  Lord  Selbobne,  L.O.,  at  p.  351. 

{p)  As  the  goods  are,  in  such  case,  in  the  place  of  the  debtor  {Williams  v. 
Leaper  (1766),  2  Wils.  308  ;  and  see  Bampton  v.  Faulin  (1827),  4  Bing.  264). 

{q)  The  reason  for  this  is,  that  so  long  as  the  landlord  holds  the  goods  under  dis- 
tress, his  remedy  for  recovery  of  the  rent  is  suspended  {Edwards  v.  Kelly  (1817), 
6  M.  &  S.  204,  per  Bailey  and  HQLHoyD,  JJ.,  at  .p.  209  ;  Lehain  v.  Fhilpott 

(1875)  ,  L.  E.  10  Exch.  242,  246,  247).  The  statute  does,  however,  comprise  a  case 
where  the  promise  is  topay  rent  in  arrear,  and  also  to  become  due,  in  consideration 
of  the  distress  being  abandoned,  and  in  such  circumstances  the  entire  promise 
is,  unless  in  writing,  incapable  of  being  enforced  by  action  {Thomas  v.  Williams 
(1830),  10  B.  &  C.  664;  and  see  Lexington  {Lord)  v.  Clarke  (1690),  2  Yent.  223). 

(r)  This  would  apply  whenever  the  guarantee  is  accessory  to  a  contract  void 
and  incapable  of  his  ratification  by  reason  of  the  Infants  Belief  Act,  1874 
(37  &  38  Yict.  c.  62).  See  Harris  v.  Huntback  (1757),  1  Burr.  373 ;  Duncomh  v. 
Tickridge  (1648),  Aleyn,  94.  As  to  indemnities  by  infants,  see  Steeden  v. 
Walden,  [1910J  2  Ch.  393;  and,  generally,  title  Infants  and  Children. 

(s)  Maggs  v.  Ames  (1828),  4  Bing.  470,  where  a  guarantee  for  a  married  woman 
was  assumed  to  be  within  s.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  though 
no  actual  decision  was  given  on  the  point ;  and  see  Leaf  v.  Tuton  (1842),  10 
M.  &  W.  393.  Such  a  promise  should  certainly  be  treated  as  being  within  the 
statute,  whenever  a  married  woman  is  personally  liable,  whether  under  the 
Married  Women's  Property  Acts,  1870—1908,  or  otherwise  (see  Be  Allen,  [1894] 
2  Q.  B.  924 ;  Be  Turnbull,  Turnbull  v.  Nicholas,  [1900]  1  Ch.  180). 

if)  Even  where  a  married  woman  is  not  herself  personally  liable,  but  only  her 
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890.  Original,  as  distinguished  from  collateral,  conditional,  or 
accessory,  promises  are  outside  the  statute  (u),  because  they  bind 
the  promisor  to  do  something  independently  of,  and  without  regard 
to,  another's  liability  (a). 

separate  estate,  she  is,  nevertheless,  a  person  against  whom  an  action  can  be 
brought,  and  judgment  recovered  (for  form  of  judgment  see  Scott  v.  Morley 
(1887),  20  Q.  B.  D.  120,  0.  A.).  Therefore,  a  guarantee  for  her,  if  made  to  the 
person  to  whom  she  is,  or  is  to  become,  liable  is  certainly  made  to  the  creditor 
in  this  sense  at  least,  that  it  is  made  to  a  person  capable  of  enforcing  his  claim 
against  her  by  action,  which  is  one  necessary  condition  to  bring  any  case  within 
s.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3)  (see  pp.  461  et  seq.,  post ;  and  see 
Be  Hoyle,  Hoyle  Y.  Hoyle,  [1893]  1  Oh.  84,  0.  A.,  per  Bowen,  L.J.,  at  p.  99). 
On  the  other  hand  it  might  be  urged  that,  where  she  is  not  personally  liable,  the 
statute  cannot  apply,  because  in  such  casQ  the  separate  estate  is  the  real 
principal  debtor,  and  not  the  married  woman,  reasoning  by  analogy  to  the 
judgment  in  Williams  v.  Leaper  (1766),  2  Wils.  308,  which  decides  that  where 
goods  under  distress  replace  the  real  debtor  a  promise  to  pay  rent  in  arrear  is 
outside  the  statute  ;  see  p.  459,  ante. 

{u)  Thus,  if  two  come  to  a  shop,  and  one  buys,  and  the  other  to  gain  him 
credit  promises  the  seller  that,  if  the  buyer  does  not  pay  him,  the  promisor  will 
do  so,  this  is  a  collateral  undertaking,  and  not  actionable  without  writing ;  but 
on  the  other  hand,  if  the  buyer's  friend  says  to  the  seller,  "  Let  him  have  the 
goods,  and  I  will  see  you  paid,"  this  is  an  original  undertaking  for  tho 
promisor  himself  and  outsidp  the  statute  [Birkmyr  v.  Darnell  (1704),  1 
Salk.  27 ;  1  Smith,  L.O.,  lith  ed.,  p.  299).  Other  examples  of  original 
promises  are : — A  promise  to  pay  another's  debt  out  of  a  fund  or  proceeds 
of  sale  of  goods  belonging  to  the  latter  [Parkins  v.  Moravia  (1824),  1  C.  &  P. 
376;  Stephens  v.  Pell  (1834),  2  Or.  &  M.  710;  Ediuards  v.  Kelly  (1817),  6 
M.  &  S.  204;  and  see  Bampton  v.  Paulin  (1827),  4  Bing.  264;  Masters  v. 
Marriot  (1693),  3  Lev.  363),  or  out  of  the  debtor's  own  money,  when  it  has  been 
received  by  the  promisor  (^wcZrews  v.  Smith  (1835),  2  Or.  M.  &  E.  627  ;  Dixon  v. 
Hatfield  (1825),  2  Bicg.  439) ;  a  promise  to  pay  such  debt  should  the  promisor 
have  money  in  his  hands  due  to  the  debtor,  on  a  proper  assignment  and  a 
proper  discharge  from  the  latter  {Sweeting  v.  Asplin  (1840),  7  M.  &  W.  165,  per 
Paeke,  B.,  at  p.  171) ;  a  promise  that  if  the  promisee  will  accept  certain  bills  for 
a  firm  the  promisor  will  take  care  that  they  shall  be  met  at  maturity,  and  will 
provide  the  promisee  with  funds  for  the  purpose  {Guild  &  Co.  v.  Conrad,  [1894] 

2  Q.  B.  884,  0.  A.,  where  the  promisor's  son  was  a  partner  in  the  firm  whose  bills 
the  promisee  was  asked  to  accept) ;  a  promise  to  pay,  in  certain  events,  a  sum  of 
money  to  another  if  the  latter  will  procure  a  loan  for  the  promisor,  and  guarantee 
the  lender  the  repayment  thereof  {Re  Bolton  (1892),  8  T.  L.  E.  668) ;  a  promise 
to  a  sheriff's  officer,  about  to  take  goods  in  execution  on  a  fi.  fa.,  to  pay  the 
amount  of  the  judgment  debt  if  he  will  restore  the  goods  {Love's  Case  (1706), 
1  Salk.  28  ;  and  see  Beader  v.  Kingham  (1862),  13  0.  B.  (n.  s.)  344;  Baijne  v. 
JIare  (1859),  1  L.  T.  40);  a  promise  that  another  person  shall  not  leave  the 
kingdom  without  paying  his  debt  {Elkins  v.  Heart  (1731),  Pitz-Gr.  202);  or  a 
promise  to  procure  the  signature  of  another  to  a  guarantee  {Bushell  v.  Beavan 
(1834),  1  Bing.  (n.  C.)  103).  But  a  promise  to  pay  another's  debt  out  of  money 
due  to  the  promisor  himself  when  received  by  the  latter  {Morley  y.  Boothhy  (1825), 

3  Bing.  107),  or  a  promise  to  give  a  guarantee  {Mallet  v.  Bateman  (1865), 
L.  E.  1  0.  P.  163,  Ex.  Ch.),  or  a  promise  to  give  bills  for  a  debt  due  to  a 
company  {Harhurg  India  Rubber  Comb  Co.  v.  Martin,  [1902]  1  K  B.  778,  0.  A.), 
is  collateral  and  accessory,  and  within  the  statute. 

(a)  Gordon  v.  Martin  (1731),  Pitz-G.  302,  per  Lee,  J.,  at  p.  303;  Watkins  v. 
Perkins  (1697),  1  Ld.  Eaym.  224;  Jarmain  v.  Algar  {1826),  2  0.  &  P.  249; 
Barren  v.  Trussell  {1811),  4  Taunt.  117;  Bead  v.  A^asA  (1751),  1  Wils.  305  ; 
Bird  V.  Gammon  (1837),  3  Bing.  (n.  c.)  883 ;  Pearce  v.  Blagrave  (1855),  3  C.  L.  E. 
338.  In  Tomlinson  v.  Gill  (1756),  Amb.  330,  Lord  Hardwicke,  L.C.,  distinguishes 
between  a  promise  to  pay  the  original  debt  on  the  footing  of  the  original  contract, 
and  where  the  promise  is  founded  on  a  new  consideration.  This  distinction  no 
longer  prevails.  Moreover,  whether  the  statute  applies  or  not  depends  not  on 
the  consideration  for  the  promise,  but  on  other  matters;  see  p.  456,  ante. 
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Though  all  guarantees  partake  of  the  nature  of  indemnities  (h)     Sect.  2. 
an  indemnity  is  really  a  contract  in  the  nature  of  an  original  Guarantees 
obligation  (c),  and,  therefore,  outside  the  statute  (d),  within  the 

To  the  class  of  indemnities  outside  the  statute  belong  promises  to  Statutory 
indemnify  a  third  person  against  the  cost  of  litigation  undertaken  Pi'o^^ons. 
at  the  promisor's  request  (e).    However,  a  promise  by  the  indorser 
of  an  unpaid  note  to  indemnify  the  holder  if  he  will  proceed  to 
enforce  payment  against  the  other  parties  to  the  note  is  within  the 
statute,  and  must  be  in  writing  (/). 

Promises  to  be  jointly  liable  with  another  are  outside  the 
statute  (g).  In  such  cases  there  is  really  no  principal  debtor,  bub 
there  are  only  joint  debtors,  equally  liable  (Ji). 

891.  The  statute  (i)  does   not   apply  to  any  promise  to  be  Promise  must 
answerable  for  another,  unless   such  promise  is   made  to  the  ^e^^^itor 
creditor,  that  is  to  say,  to  the  person  to  whom  another  is  already, 


(&)  Harlurg  India  Rubier  Comb  Co.  v.  Martin,  [1902]  1  K  B.  778,  0.  A.,  per 
Vaughan  Williams,  L.J.,  at  p.  784;  and  see  Sampson  v.  Burton  (1820), 
4  Moore  (c.  P.),  old. 

(c)  Ibid.;  and  see  Guild  &  Co.  v.  Conrad,  [1894]  2  Q.  B.  884,  C.  A.,  per 
Dayey,  L.J.,  at  p.  896;  Re  Denton's  Estate,  Licenses  Insurance  Corporation  and 
Guarantee  Fund,  Ltd.  v.  Denton,  [1904]  2  Oh.  178,  0.  A. ;  Re  Bolton  (1892), 
8  T.  L.  E.  668. 

{d)  Examples  of  indemnities  outside  the  statute  are  : — ^An  undertakicg  by  an 
underwriter  at  Lloyd's  for  the  solvency  of  a  surety  for  the  maker  of  a  promissory 
note  (Seaton  v.  Burnand,  Burnand\.  Seaton,  [1900]  A.  C.  135)  ;  a  promise  that  if 
another  will,  at  the  promisor's  request,  put  his  name  to  a  bill  of  exchange,  the 
promisor  will  see  him  harmless  {Batson  v.  King  (1859),  4  H.  &  N.  739,  per 
Pollock,  O.B.,  at  p.  740) ;  a  promise  to  indemnify  another  from  the  consequences 
of  entering  into  a  surety  bond  {Thomas  v.  CooJc  (1828),  8  B.  &  0.  728) ;  or  to  hold 
a  co-surety  indemnified  from  all  loss  arising  from  the  suretyship  {Rae  v.  Rae 
(1857),  6  I.  Ch.  E.  490) ;  or  a  promise  made  to  a  funeral  undertaker  that  if  he 
will  give  up  certain  documents  deposited  with  him  by  the  administratrix  of  a 
deceased  person,  the  promisor  will  be  answerable  for  the  cost  of  the  deceased's 
funeral  ( IValker  v.  Taylor  (1834),  6  0.  &  P.  752).  Neither  did  the  statute  apply 
to  a  promise,  now  illegal,  whether  given  by  the  prisoner  or  by  a  stranger  {Con- 
solidated Exploration  and  Finance  Co.  v.  Musgrave,  1 1900]  1  Oh.  37  ;  Herman  v. 
Jeuchner  (1885),  15  Q.  B.  D.  561,  0.  A. ;  Jones  v.  Orchard  (1855),  16  0.  B.  614; 
and  see  R.  v.  Porter,  [1910]  1  K.  B.  369,  0.  0.  A.),  to  indemnify  another 
against  all  costs,  damages,  and  expenses,  in  respect  of  his  entering  into  a  recog- 
nisance of  bail  in  a  crimmal  case  {Cripps  v.  Hartnoll  (1863),  4  B.  &  S.  414  ; 
contra,  Greene.  Cresswell  (1839),  10  Ad.  &E1.  453,  which  apparently  is  now  over- 
ruled (see  Wildes  v.  Dudlow  (1874),  L.  E.  19  Eq.  198  ;  Batson  v.  King,  supra; 
Reader  v.  Kingham  (1862),  13  0.  B.  (n.  s.)  344) ) ;  and  see  p.  446,  ante. 

(e)  Howes  v.  Martin  (1794),  1  Esp.  162  ;  Adams  y.  Dansey  {1830),  6  Bing.  506 ; 
but  see  Winchworth  v.  Mills  (1796),  2  Esp.  484.  See  also  pp.  444  et  seq.y 
ante. 

if)  Winchworth  v.  Mills,  supra. 

{g)  Scholes  v.  Hampson  and  Merriot  (1806),  Fell,  Law  of  Mercantile  Guaran- 
tees, 2nd  ed.,  pp.  27,  28,  where  Ohambee,  J.,  held  that  an  agreement,  whereby, 
in  consideration  of  the  supply  by  A.  to  B.  of  such  cotton  as  he  might  want,  C. 
consented  to  credit  being  given  by  A.  to  B.  and  0.  jointly,  the  invoices  to  be 
made  out  in  their  joint  names,  is  not  within  the  statute.  See  also  Bain  v. 
Cooper  (1841),  1  Dowl.  (n.  s.)  11,  per  Parke,  B.,  at  p.  14. 

{h)  See  Batson  v.  King,  supra;  Waugh  v.  Carver  (1793),  2  Hy.  Bl.  235.  A 
person  who  was  originally  a  surety,  may  subsequently  become  jointly  liable 
with  the  principal  debtor  {Buck  v.  Hurst  and  Bailey  (1866),  L.  E.  1  0.  P.  297  ; 
and  see  p.  443,  ante). 

.(*■)  Statute  of  Frauds  (29  Oar.  2,  c.  3),  s.  4. 
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or  is  thereafter  to  become,  liable,  and  who  can  enforce  such  liability 
by  action  (k). 

The  statute  does  not,  therefore,  apply  to  a  promise  made  to  the 
principal  debtor  himself  (Z),  by  one  co-debtor  to  another  {m),  nor 
to  a  promise  made  to  a  stranger  to  a  contract  for  its  performance 
by  a  third  person  (n),  nor  to  a  person  becoming  bail  for  another's 
appearance  to  a  criminal  charge  (o),  nor,  it  seems,  to  a  promise  to  a 
firm,  of  which  the  promisor  is  himself  a  member,  to  be  answerable 
for  another  to  such  firm  (p). 

892.  The  statute  (q)  does  not  apply  to  any  case,  unless  there  is 
an  absence  of  all  liability  on  the  part  of  the  promisor  (the  surety), 
or  of  his  property,  except  such  as  arises  from  his  own  express 
promise  (r). 

Where,  therefore,  the  person  making  the  promise  has  personally, 
or  through  an  agent,  an  interest  in  the  property  liberated  by  the 
surety's  promise,  the  statute  does  not  apply  (s).  Such  interest 
must,  however,  be  a  legal  interest  in  the  freeing  of  the  property  in 
question,  and  not  merely  such  an  interest  as  a  person  may  have 
as  a  shareholder,  or  otherwise,  in  freeing  the  goods  of  his  company 
from  execution  (it).  The  true  test  whether  the  Statute  of  Frauds 
applies  is  to  see  whether  the  person  who  makes  the  promise  is,  but 
for  the  liability  that  attaches  to  him  by  reason  of  the  promise, 
totally  unconnected  with  the  transaction,  or  whether  he  has  an 
interest  in  it,  independently  of  the  promise  (a). 


{k)  Ever  since  the  case  of  Eastwood  v.  Kenyan  (1840),  11  Ad.  &  El.  438,  the 
rule  of  law  has  been  as  stated  in  the  text ;  and  see  Harhurg  India  Ruhher  Comb 
Co.  V.  Martin,  [1902]  1 K.  B.  778,  0.  A.,  jper  Yaughan  Williams,  L.J.,  at  p.  784. 

(I)  Eastwood  V.  Kenyon,  supra  ;  and  see  Wildes  v.  Dudloiu  (1874),  L.  E.  19  Eq. 
198  ;  Castling  v.  Auhert  (1802),  2  East,  325  ;  Gregory  v.  Williams  (1817),  3  Mer. 
582. 

(m)  Thomas  v.  Cook  (1828),  8  B.  &  C.  728 ;  and  see  Mae  v.  Rae  (1857),  6  I.  - 
Ch.  E.  490. 

{n)  Hargreaves  y.  Parsons  (1844),  13  M.  &  W.  561,  570.  So,  a  promise  to  a 
county  court  bailiff  for  payment  of  a  judgment  debt  due  to  another  (the  judg- 
ment creditor)  is  outside  the  statute  {Reader  v.  Kingham  (1862),  13  C.  B.  (n.  s.) 
344 ;  Love's  Case  (1706),  1  Salk.  28),  because  the  bailiff,  being  a  stranger  to  the 
judgment  obtained,  is  not  "  the  creditor." 

(o)  Cripps  V.  Hartnoll  (1863),  4  B.  &  S.  414.  There  is  no  debt  or  duty,  in 
such  a  case,  due  to  the  party,  bailing  another  from  the  latter  {ibid.,  per 
Williams,  J.,  at  p.  420). 

{p)  Re  Hoyle,  HoyleY.  Hoyle,  [1893]  1  Ch.  84,  99,  C.  A. ;  and  see  Ellis  v.  Kerr, 
[1910]  1  Oh.  529. 

{q)  Statute  of  Frauds  (29  Oar.  2,  c.  3),  s.  4.  _ 

(r)  See  the  statement  of  the  law  on  this  subject  in  notes  to  Forth  v.  Stanton 
(1669),  1  Wms.  Saund.,  6th  ed.,  p.  211,  which  was  adopted  as  correct  by 
OOCKBTJRN,  O.J.,  in  Fitzgerald  v.  Dressier  (1859),  7  0.  B.  (n.  s.)  374. 

(s)  Walker  v.  Taylor  (1834),  6  0.  &  P.  752;  Castling  v.  Aubert,  supra; 
Fitzgerald  v.  Dressier,  supra. 

{t)  Earburg  India  Rubber  Comb  Co.  v.  Martin,  supra. 

(a)  Sutton  &  Co.  v.  Orey,  [1894]  1  Q.  B.  285,  0.  A.,  per  Lopes,  L.J.,  at  p.  290 ; 
Orrell  v.  Coppock  (1856),  2  Jur.  (n.  s.)  124:4,  per  Kindeesley,  Y.-O.,  at  p.  270. 
The  following  cases  which,  for  various  reasons,  were  held  to  be  outside  the 
statute  are  also,  it  is  submitted,  examples  of  the  principle  of  law  stated  in  the 
text,  though  not  invariably  so  treated,  namely: — Walker  v.  Taylor  (1834), 
6  0.  &  P.  752,  where  the  promise  to  be  answerable  for  another's  debt  was  made  in 
consideration  of  the  promisee  abandoning  his  lien  on  certain  beer  licences,  in  which 
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893.  The  main  or  immediate  object  of  the  agreement  between     Sect.  2. 
the  parties  must,  to  bring  a  case  within  the  statute  {b),  be  to  Guarantees 
secure  the  payment  of  a  debt,  or  the  fulfilment  of  a  duty  by  a  third   within  the 
arty(c)  ./    ./  Statutory 

Where  the  payment  of  a  debt  or  the  fulfilment  of  a  duty  by  P^^'oy^^s. 
another  is  a  mere  indirect  incident  {d),  or  ulterior  consequence  (e),  Main  object 
of  the  terms  in  which  the  contract  is  framed,  the  transaction  is  "^g^^^^^^^  ^ 
outside  the  statute.   Hence,  the  promise  of  a  del  credere  agent,  who,  thirc? party's 
for  a  higher  commission,  guarantees  the  solvency  of  those  to  whom  debt  or 
he  sells  his  principal's  goods,  need  not  be  in  writing  (/).    Such  liability, 
contract  is  not  really  one  of  guarantee,  but  one  settling  the  terms  ^^^J^^fg^^ 
on  which  an  agent  shall  be  employed  (g),  its  main  object  being,  not  outside 
to  obtain  a  guarantee  in  respect  of  a  third  party's  debt  or  liability,  s.  4. 
but  to  secure  the  exercise  of  greater  care  by  the  agent  in  selling 
only  to  solvent  purchasers  (h) . 

the  promisor  had  a  direct  interest;  Roulditch  v.  Milne  (1800),  3  Esp.  86,  where 
the  promisor  himself  was  already  liable  for  repairs  to  a  third  person's  carriage, 
independently  of  his  express  promise  to  be  answerable  for  the  same,  and  in  con- 
sideration of  which  the  promisee  abandoned  his  lien  on  the  carriage ;  Williams 
V.  Leaper  (1766),  2  Wils.  308,  where  the  promisor's  position  was  in  the  nature  of 
that  of  a  bailiff  for  the  landlord,  the  promisor  holding  a  bill  of  sale  over  the  goods 
liable  to  distress,  which  were  surrendered  to  the  promisor  on  his  undertaking 
to  pay  the  rent  in  arrear ;  Howes  v.  Martin  (1794),  1  Esp.  162,  where  the  promisor 
(though  not  a  party  thereto)  was  interested  in  the  action  defended  at  his  request 
on  his  undertaking  to  pay  the  costs  incurred  by  the  defendant ;  Masters  v.  Marriot 
(1693),  3  Lev.  363,  where  the  promise  to  be  answerable  for  payment  of  money 
by  the  promisor's  own  agent  was  treated  as  being  merely  expressive  of  an 
already  existing  liability  on  the  part  of  the  promisor  himself;  Thomas  v.  Oook 
(1828),  8  B.  &  0.  728,  where  the  promise  to  be  answerable  was  made  by  one  who 
was  already  liable  as  co-surety  with  the  promisee  ;  Ardern  v.  Rowney  (1805), 
5  Esp.  254,  where  the  promisor  merely  agreed  to  be  answerable  for  a  definite 
sum  due  from  another,  to  the  extent  only  of  the  promisor's  actual  indebtedness  to 
such  other  person  ;  Hodgson  v.  Anderson  (1825),  5  Dow.  &  Ey.  (k.  b.)  735,  where 
the  promisors  verbally  agreed  to  applj^  moneys,  for  which  they  were  already 
accountable  to  their  principal,  in  discharge  of  the  latter' s  liability  to  his  own 
creditor,  to  whom  the  promise  was  made;  and  Stephens  v.  Squire  (1696),  5  Mod. 
Eep.  205,  where  the  promise  was  made  by  one  of  several  defendants  to  pay  a 
certain  sum  and  costs  if  the  action  were  abandoned  against  all  the  defendants. 
(&)  Statute  of  Erauds  (29  Car.  2,  c.  3),  s.  4. 

(c)  Macroryy.  Scott  ' {ISoO),  5  Exch.  907,  914.  Thus,  the  statute  does  not 
apply  to  an  agreement  whereby  property  already  pledged  for  one  debt  is  pledged 
for  another,  and  where,  though  the  ultimate  object  thereof  is  the  payment 
of  a.  third  party's  debt,  its  immediate  object  is  only  to  appropriate  a  fund  in  a 
particular  way  (*&*c?.).  Nor  does  it  apply  to  a  contract  whereby  it  is  agreed 
that  if  the  promisee  will  surrender  his  lien  on  certain  policies  of  insurance  in 
respect  of  acceptances  he  has  given  for  a  third  party,  the  |)romisor  will  take 
the  policies  with  incumbrances,  and  provide  for  the  acceptances  at  maturity 
{Castling  v.  Auhert  (1802),  2  East,  325). 

(c^)  Harhurg  India  Bitbber  Comb  Co.  v.  Martin,  [1902]  1  K.  B.  778,  0.  A.,  per 
Vatjghan  Williams,  L.J.,  at  p.  786. 

(e)  Sutton  &  Co.  v.  Grey  (1893),  69  L.  T.  354,  per  BowEN,  L.J.,  at  p.  355 ; 
affirmed,  [1894]  1  Q.  B.  285,  0.  A. 

(/)  Couturier  Y.  Hastie  (1856),  5  H.  L.  Cas.  673;  Wickham  v.  Wickham  (1855), 
2  K.  &  J.  478 ;  v.  Koppel  (1846),  5  Hill,  New  York  Eeports,  458  ;  Fleet  v. 

Murton  (1871),  L.  E.  7  Q.  B.  126,  per  Blackbuen,  J.,  at  pp.  132,  133.  An  agree- 
ment in  the  nature  of  a  del  credere  agreement  may  even  be  inferred  from  evidence 
of  the  course  of  conduct  between  the  parties  [Shaw  v.  Woodcock  {1^21),  7  B.  &  C.  73). 

{g)  Sutton  <fe  Co.  v.  Orey,  supra,  per  BoWEN,  L.J.,  at  p.  355;  affirmed,  [1894] 
1  Q.  B.  285,  0.  A. 

{h)  Ibid. ;  and  see  Couturier  v.  Hastie,  supra  ;  Wickham  v.  Wickham,  supra ; 
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Provided  that  the  payment  of  a  debt  of  a  third  party  be  the 
main  object  of  a  contract,  the  statute  applies,  whatever  the  motive 
may  be  for  entering  into  it  (i). 

894.  Whenever  the  transaction  between  the  promisor  and  the 
creditor,  to  whom  the  promise  is  made,  amounts  to  a  sale  or 
surrender  by  the  latter,  to  or  for  the  benefit  of  the  former,  of  a 
security  for  the  debt  of  another  or  of  the  debt  itself,  the  statute  {k) 
does  not  apply. 

Hence,  the  statute  is  inapplicable  where  the  subject-matter 
of  a  contract  is  the  purchase  of  property,  or  its  relief  from 
incumbrances  or  other  liabihty,  even  though,  as  an  incident  to 
such  contract,  the  debt  of  another  to  a  third  party  should  be 
paid  (Q. 

Sect.  3. — Written  Evidence  required. 

895.  The  written  memorandum  required  (m)  need  not  be  con- 
temporaneous with  the  actual  contract  entered  into,  as  the  contract 
exists  independently  of  such  memorandum  (n),  which,  indeed,  at 
the  time  it  is  made,  must,  to  be  effectual,  be  a  memorandum 


Wolff  Y.  Koppel  (1846),  5  Hill,  New  York  Eeports,  458  ;  Fleet  v.  Murton  (1871), 
L.  E.  7  Q.  B.  126,  per  Blackbtjen,  J.,  at  pp.  132,  133.  Though  the  decisions 
as  to  contracts  with  del  credere  agents  have  gone  to  an  extreme  limit  in  distin- 
guishing promises  which  are,  from  those  which  are  not,  within  the  Statute  of 
Frauds  {Sutton  cfc  Co.  v.  Grey  (1893),  69  L.  T.  354,  j^er  Bowen,  L.J. ;  affirmed, 
[1894]  1  Q.  B.  285,  0.  A. ;  Wickhamy.  Wickham  (1885),  2  K.  &  J.  478),  the  principle 
thereof  was  applied  to  a  contract  providing  that  the  defendant  should  introduce 
clients  to  a  firm  of  stockbrokers  and  share  with  the  latter  the  profit  and  loss  on 
any  business  done  in  consequence  of  such  introduction,  and  which  was  held  to 
be  outside  the  statute  {Sutton  &  Co.  v.  Grey,  supra). 

(?•)  Harburg  India  RuUer  Comb  Co.  v.  Martin,  [1902]  1  K.  B.  778,  C.  A. 

{k)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 

{I)  Harburg  India  Rubber  Comb  Go.  v.  Martin,  supra,  per  Yaughan 
Williams,  L.J.,  at  p.  786.  Thus,  the  statute  does  not  apply  to  a  promise 
to  pay  to  creditors  a  composition  on  their  debts,  in  consideration  of  such  debts 
being  assigned  to  the  promisor  {Anstey  v.  Marden  (1804),  1  Bos.  &  P.  (n.  e.) 
124) ;  nor  to  a  promise  to  a  sheriff's  officer  to  pay  a  judgment  debt,  due  from 
another,  in  consideration  of  the  goods  taken  in  execution  being  restored  {Love's 
Case  (1706),  1  Salk.  28)  ;  nor  to  a  promise  to  the  holder  of  a  bill  of  sale,  who  has 
become  absolute  owner,  by  virtue  thereof,  of  the  goods  of  his  debtor,  to  pay  the 
latter's  debt,  in  consideration  of  the  power  of  sale  not  being  exercised  {Barrell 
V.  Trussell  (1811),  4  Taunt.  117)  ;  nor  to  a  promise  to  pay  another's  debt,  in 
consideration  of  the  promisee  giving  up  property  to  the  promisor  {Houlditch  v. 
Milne  (1800),  3  Esp.  86 ;  Fitzgerald  v.  Dressier  (1859),  7  0.  B.  (n.  s.)  374  ; 
Thomas  v.  Cook  (1828),  8  B.  &  0.  728:  Harburg  India  Rubber  Comb  Co.  v. 
Martin,  supra,  per  Cozens -Haedy,  L.J.,  at  p.  792),  or  securities  {Castling  v. 
Aubert  (1802),  2  East,  325,  and  see  Meredith  v.  Short ^  (1702),  1  Salk.  25) 
subject  to  a  lien ;  nor  where  a  distress  is  abandoned,  in  consideration  of  a 
promise  to  pay  rent  in  arrear  ( Williams  v.  Leaper{ll66),  2  Wils.  308  ;  Edwards  v. 
Kelly  (1817),  6  M.  &  S.  204  ;  Bampton  v.  Paulin  (1827),  4  Bing.  264),  the  goods 
being  delivered  to  the  promisor  {ibid.)  ;  but,  it  seems,  not  otherwise  (see  Clancy 
V.  Piggott  (1835),  4  Nev.  &  M.  (k.  b.)  496) ;  and  see  note  (2),  p.  459,  and 
note  {u),  p.  460,  ante. 

(w)  For  detailed  information  as  to  the  kind  of  memorandum  that  will  satisfy 
the  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4,  see  title  Conteact,  Yol.  IX., 
pp.  367  et  seq. 

{n)  See  Long/elloiu  y .  Williams  (1804),  Peake,  Add.  Cas.  225;  Stewart  v. 
Eddowes,  Hudson  v.  Stewart  (1874),  L.  E.  9  C.  P.  311;  Warner  y.  Willington 
(1856),  3  Drew.  523. 
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of  a  complete  contract  (o).  However,  the  existence  of  such  a  memo-     Sect.  b. 

randum,  before  action  is  brought,  is  essential  (p).   This  is  somewhat  Written 

anomalous,  since  the  statute  affects  only  the  mode  of  proof  (q),  but  Evidence 

the  rule  is  founded  on  the  wor  ding  of  the  section  (r).  required. 

896.  The  statute  (s)  need  only  once  be  satisfied  by  a  memorandum  Only  one 

in  writing  (t),  and,  where  the  original  written  evidence  of  a  guarantee  memorandum 
is  lost,  parol  evidence  of  its  having  existed  is  admissible  (u).  require  . 

897.  No  special  form  of  words  is  required  to  be  used  in  framing  Form  of  the 
a  guarantee  (a),  and  the  word  "guarantee  "  need  not  be  employed  (b),  memoran- 
Any  writing  embodying  the  terms  of  agreement  between  the  parties, 

and  signed  by  the  party  to  be  charged,  is  sufficient,  and  the  idea 
of  agreement  need  not  be  present  to  the  mind  of  the  person 
signing  (c). 

Where  the  liability  of  a  surety  arises  on  a  bill  or  note  no  other  Liability 

written  evidence  is  required,  if  the  obligation  arising  on  the  face  arising  on 
 ^  ^   bill  or  note. 

(o)  Munday  v.  Asprey  (1880),  13  Ch.  D.  855  ;  and  see  Warner  v.  WilUngton 
(1856),  3  Drew.  523;  Van  Praagh  v.  Everidge,  [1903]  1  Cb.  434,  C.  A. 

(_p)  Lucas  V.  Dixon  (1889),  22  Q.  B.  D.  357,  C.  A. ;  Sievewright  v.  Archibald 
(1851),  17  Q.  B.  103,  107;  Middleton  v.  Brewer  (1790),  Peake,  20  [15];  Be 
Soyle,  Hoyle  v.  Hoyle,  [1893]  1  Ch.  84,  0.  A.,  per  Lindley,  L.J.,  at  p.  97. 

{q)  Re  Hoyle,  Hoyle  v.  Hoyle,  supra,  per  Ltndley,  L.  J.,  at  p.  97. 

(r)  lUd. 

\s)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4.    As  to  this  enactment,  seo 
pp.  454  et  seq.,  ante. 

{t)  Before  the  Statute  of  Frauds  Amendment  Act,  1828  (9  Geo.  4,  c.  14], 
which_ requires  acknowledgments  to  be  in  writing,  a  verbal  promise  was  sufficient 
to  revive  a  liability  on  a  written  guarantee  which  was  barred  by  the  Statute  of 
Limitations  {Gibbons  v.  M?Casland  (1818),  1  B.  &  Aid.  690). 

(w)  Barrass  v.  i?eec?  (1898),  Times,  28th  March;  Grays  Gas  Go.  v.  Bromley 
Gas  Consumers'  Go.  (1901),  Times,  23rd  March,  C.  A. 

(a^  Welford  v.  Beazely  (1747),  3  Atk.  503. 

{h)  Seaton  v.  Heath,  Seaton  v.  Burnand,  [1899]  1  Q.  B.  782,  C.  A.,  per  EoMEE, 
L.J.,  at  p.  792  ;  Re  Denton's  Estate,  Licenses  Insurance  Gorporation  and  Guarantee 
Fund,  Ltd.  v.  Denton,  [1904]  2  Ch.  178,  0.  A.,  'per  Yatjghan  Williams,  L.J., 
at  p.  188;  in  Dane  v.  Mortgage  Insurance  Gorporation,  [1894]  1  Q.  B.  54,  0.  A., 
however,  the  fact  that  the  parties  had  described  their  contract  as  a  "  policy  of 
insurance  "  was  treated  by  the  court  as  affording  some  indication  of  an  intention 
not  to  enter  into  a  guarantee.  A  document,  though  called  a  guarantee,  may 
reaUy  be  in  the  nature  of  a  policy  of  insurance  against  the  happening  of  certain 
events  {Shaio  v.  Royce,  Ltd.,  [1911]  1  Ch.  138,  per  Waeeington,  J.,  at  p.  147). 
See  further,  as  to  evidence  of  intention,  pp.  539,  572,  post. 

(c)  Re  Hoyle,  Hoyle  v.  Hoyle,  supra,  per  Lindley,  L.J.,  at  p.  98;  and  see 
Ridgway  v.  Wharton  (1857),  6  H.  L.  Cas.  238;  Gibson  v.  Holland  (1865), 
L.  E.  1  C.  P.  1 ;  Welford  v.  Beazely,  supra ;  Jones  v.  Williams  (1841),  7 
M.  &  W.  493.  Thus,  an  affidavit,  made  with  quite  a  different  object, 
is  a  sufficient  note  or  memorandum  to  satisfy  the  statute  {Barkworth  v. 
Young  (1856),  4  Drew.  1)  ;  or  letters  written  to  third  parties  (Moore  v.  Hart 
(1683),  1  Vern.  110,  201 ;  Gibson  v.  Holland  (1865),  L.  E.  1  C.  P.  1) ;  or  a  letter 
repudiating  liability  (Ba^Te?/  v.  Siveeting  (1861),  9  C.  B.  (n.  s.)  843;  Wilkinson 
V.  Evans  (1866),  L.  E.  1  C.  P.  407 ;  Buxton  v.  Rust  (1872),  L.  E.  7  Exch.  1 ; 
affirmed  (1872),  L.  E.  7  Exch.  279 ;  and  see  Warner  v.  WilUngton,  supra,  at 
p.  531) ;  or  the  recital  by  a  surety  in  his  will  of  his  indebtedness  under  a  verbal 
guarantee  {Re  Hoyle,  Hoyle  v.  Hoijle,  supra) ;  or  a  rough  draft  comprising  all  the 
material  terms  of  the  contract  entered  into,  even  though  a  more  formal  document 
was  intended  {Grayy.  Smith  (1889),  43  Ch.  D.  208,  C.  A.).  But  a  memorandum 
written  by  the  creditor's  clerk,  in  the  presence  of  the  intending  surety,  stating 
that  the  latter  had  called  to  say  that  he  would  be  responsible  for  goods  delivered  to 
the  principal  debtor  by  the  creditor,  is  not  a  sufficient  memorandum  ( Dixon  v. 
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of  such  bill  or  note  is  the  precise  obligation  the  surety  has  agreed 
to  undertake  (tZ),  though,  where  this  is  not  the  case,  parol  evidence 
will  not  be  admitted  to  establish  the  existence  of  a  special  contract 
of  suretyship  different  from  what  the  law  merchant  infers  from 
the  surety's  mere  signature  of  a  bill  or  note(e).  However,  a  joint 
and  several  promissory  note  which  contains,  in  addition  to  the 
common  clause  as  to  payment  of  instalments,  a  proviso  stipulating 
that  no  time  given  to,  nor  security  taken  from,  nor  composition 
or  arrangement  entered  into  with,  either  party  thereto,  shall 
prejudice  the  rights  of  the  holder  to  proceed  against  any  other 
party,"  is  a  valid  promissory  note  (/).  On  the  other  hand,  a 
cheque  drawn  by  a  firm  on  a  banking  company,  and  indorsed 
to  the  banking  company  by  a  surety  with  words  indicating  that 
he  knows  the  firm  to  be  a  genuine  one,  is  not  sufficient  evidence 
of  a  promise  of  guarantee  (g),  though  a  letter  returning  bills  of 
exchange,  that  were  sent  to  the  writer  of  the  letter  to  indorse, 
which  he  refuses  to  do,  at  the  same  time  adding  that  should  the 
bills  not  be  honoured  when  due  the  writer  will  see  them  paid, 
satisfies  the  statute  {h) . 

The  memorandum  need  not  be  written  on  one  piece  of  paper, 
nor  be  a  complete  document,  signed  by  the  party  at  one  and  the 
same  time,  but  may  consist  of  several  different  papers,  which  need 
not  all  be  written  on  the  same  day(i),  though  they  must  be  so 
connected  that  they  can  be  read  together,  so  as  to  form  one 
memorandum  of  the  contract  between  the  parties  (k). 


Broomfield  (1814),  2  Chit.  205 ;  and  see  Jones  v.  Beach  (1852),  2  De  G.  M.  &  G. 
886 ;  Allaway  v.  Duncan  (1867),  16  L.  T.  264). 

[d)  Holmes  {J.  W.)  &  Go.  v.  Amaza  Durkee  (1883),  Cab.  &  El.  23,  27; 
Wilkinson  v.  Unwin  (1881),  7  Q.  B.  D.  636,  C.  A.  The  Companies  (Consoli- 
dation) Act,  1908  (8  Edw.  7,  c.  69),  provides  that  a  bill  of  exchange  or  a 
promissory  note  shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on 
behalf  of  a  company,  if  made,  accepted,  or  indorsed  in  the  name  of,  or  by 
or  on  behalf  or  on  account  of,  the  company  by  any  person  acting  under  its 
authority  {ihid.,  s.  77). 

(e)  See  Steele  v.  M'Kinlay  (1880),  5  App.  Cas.  754,  784,  786  ;  Holmes  [J.  W.) 
&  Co  V.  Amaza  Durkee,  supra;  Macdonald  v.  Whitfield  (1883),  8  App.  Cas,  733, 
P.  C.  ;  Jenkins  &  Sons  v.  Coomber,  [1898]  2  Q.  B.  168,  approved  in  Glenie  v. 
Smith,  [1908]  1  K.  B.  263,  C.  A. ;  New  London  Credit  Syndicate  v.  Neale,  [1898] 
2  Q.  B.  487,  C.  A.  A  promise,  to  pay  on  demand  bills,  upon  their  reaching 
maturity,  given,  not  upon  the  face  of  the  bills  themselves,  but  by  a  collateral 
writing,  is  binding  to  all  intents  and  purposes  on  the  giver  of  it  [Overend, 
Gurney  &  Co.  {Liquidators)  y.  Oriental  Financial  Corporation  (Liquidators)  (1874), 
L.  E.  7  H.  L.  348). 

(/)  Kirkwood  v.  Carroll,  [1903]  1  K.  B.  531,  C.  A.,  approving  TatesY.  Evans 
(1892),  61  L.  J.  (q.  b.)  446,  and  overruling  Kirkwood  v.  Smith,  [1896]  1  Q.  B. 
582.  In  certain  circumstances,  a  surety  may  be  precluded  from  setting  up  as 
a  defence  to  the  bills  of  exchange  under  which  his  liability  arises  that  they 
were  not  complete  and  regular  on  the  face  of  them  when  he  indorsed  them 
{Glenie  v.  Smith,  supra). 

{g)  Ulster  Banking  Co.  v.  Mahaffy  (1881),  15  I.  L.  T.  94;  and  see  Parsons 
V.  Barclay  &  Co.  (1910),  26  T.  L.  E.  628,  C.  A. 

(h)  Morris  v.  Stacey  (1816),  Holt  (n.  p.),  153. 

(^)  Sheers  v.  Thimblehy  &  Son  (1897),  76  L.  T.  709,  C.  A,  per  LoPES,  L.J., 
at  p.  711,  and^er  Chitty,  L.J.,  at  p.  712. 

{k)  Oliver  v.  Hunting  (1890),  44  Oh.  D.  205,  207;  Macrory  v.  Scott  (1850),  5 
Exch.  907;   Sheers  v.  Thimblehy  &  Son,  supra;    Coe  y.  Dujfield  (1822),  7 
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Parol  evidence,  while  not  admissible  to  connect  papers  which,  on     Sect.  3. 
the  face  of  them,  have  no  reference  to,  nor  connection  with,  each  Written 
other (Z),  is  available  to  identify  any  document  referred  to  in  Evidence^ 
another  (m),  and  to  explain  the  circumstances  in  which  a  document       quire  a. 
was  written  {n). 

The. indorsement  by  a  surety  of  his  undertaking  to  be  answer- 
able made  on  the  agreement  between  the  principal  debtor  and  the 
creditor,  and  referring  thereto,  suffices  (o). 

898.  A  guarantee  by  and  on  behalf  of  a  limited  company  (p)  Form  of 
can,  equally  with  any  other  contract  required  by  law  to  be  in  guarantee  by 
writing  signed  by  the  party  to  be  charged  therewith  or  by  some  ^  ^^"^^^"^ 
other  person  thereunto  lawfully  authorised,  be  made  or  varied  on 
behalf  of  the  company  by  writing,  signed  by  any  person  acting 
under  its  authority  (q),  and  will  then  be  effectual  in  law  and  bind 
the  company  and  its  successors  and  all  other  parties  thereto,  their 
heirs,  executors,  or  administrators,  as  the  case  may  be  (r). 

899.  In  order  to  satisfy  the  Statute  of  Frauds  (s)  the  names  of 
all  the  contracting  parties  must  appear  in  writing  {t)  as  contracting 
parties,  and  not  merely  as  descriptive  of  the  subject-matter  of  the 
contract  (a).  The  memorandum  need  not,  however,  be  addressed 
to  the  other  contracting  party  (b),  nor  apparently  to  anybody,  in 
which  latter  case  the  guarantee  will  enure  for  the  benefit  of  those  to 
whom  or  for  whose  use  it  was  delivered  (c). 


The  names  of 
the  contract- 
ing parties 
must  appear. 


Moore  (c.  P.),  252  ;  Brettel  v.  Williams  (1849),  4  Exch.  623  ;  and  see,  generally, 
title  Contract,  Yol.  YII.,  pp.  367  et  seq. 

(l)  Stead  V.  Liddard  (1823),  8  Moore  (c.  p.),  2 ;  Macrory  v.  Scott  (1850),  5 
Exch.  907 ;  Coe  v.  Duffield,  (1882),  7  Moore  (c.  P.),  252. 

(to)  Macrory  v.  Scott,  supra;  Oliver  v.  Hunting  (1890),  44  Oh.  D.  2Qb,jper 
Kekewich,  J.,  at  pp.  208,  209. 

(n)  Oliver  v.  Euntinq,  supra;  Plant  v.  Bourne,  [1897]  2  Ch.  281,  C.  A. ;  see 
title  Evidence,  Yol.  XIII ,  p.  426. 

(o)  Stead  v.  Liddard,  supra ;  BlucTc  v.  Gompertz  (1852),  7  Exch.  862. 

(p)  Eor  detailed  information  as  to  contracts  by  public  companies,  see  title 
Companies,  Yol.  Y,  pp.  297  et  seq.  As  to  a  representation  by  a  company,  see 
p.  457,  ante. 

{q)  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  76  (1)  (ii.).  The 
guarantee  may  be  discharged  in  the  same  manner '(t&tc?.)  In  the  case  of  a 
guarantee  by  deed  by  a  company  it  may  be  made,  varied,  or  discharged  under 
its  common  seal  (ibid.). 

(r)  Ihid.,  s.  76  (2). 

(s)  29  Car.  2,  c.  3,  s.  4. 
^  [t)  Williams  Y.  Lake  (1859),  2  E.  &  E.  349  ;  Sheers  v.  TMmhlehy  &  Son  (1897), 
76  L.  T.  709,  711,  C.  A.  ;  where  agents  are  acting  for  principals,  if  the  names 
of  the  agents  appear  that  suffices,  even  if  the  agency  is  not  disclosed  (Filly  v. 
Eounsell,  [1896]  2  Ch.  737). 

(a)  Vandenlergh  v.  Spooner  (1866),  L.  E.  1  Exch.  316;  Neiuell  y.  Bad  ford 
(1867),  L.  E.  3  C.  P.  52. 

(&)  Gibson  v.  Holland  (1865),  L.  E.  1  C.  P.  1 ;  where  a  guarantee  was 
addressed  by  the  defendant  to  the  attorney  for  the  plaintiff,  it  was  held  that  the 
plaintiff  was  entitled  to  the  benefit  of  it  (Bateman  v.  Phillips  (1812),  15  East. 
272;  and  see  Longfellow  v.  Williams  (1804),  Peake,  Add.  Cas.  225). 

(c)  Walton  V.  Lodson  (1827),  3  C.  &  P.  162  ;  but  see  Williams  v.  Lake,  supra; 
Liverpool  Borough  Bank  v.  Eccles  (1859),  4  H.  &  N.  139,  with  which  it  is  difficriit 
to  reconcile  the  first-named  case.  As  to  srnarantees  given  to  a  firm,  see  title 
Partnership. 
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Guarantee. 


Sect.  3. 
Written 
.Evidence 
required. 

Written 
evidence  of 
consideration 
for  guarantee 
unnecessary. 


900.  Provided  that  the  promise  of  the  surety  duly  appear  in 
writing  (d),  as  required  by  statute  (e),  that  suffices,  for,  by  the 
Mercantile  Law  Amendment  Act,  1856  (/),  no  such  promise  being 
in  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawfully  authorised,  is 
deemed  invalid  to  support  an  action  merely  because  the  considera- 
tion for  the  same  does  not  appear  in  writing  or  by  necessary 
inference  from  a  written  document.  This  statute  does  not  make  a 
promise  good  which  was  not  so  before  (^),  but  merely  dispenses  with 
any  written  statement  of  the  consideraijion,  though  not  with  the 
necessity  for  a  consideration  (/t).  If  the  written  memorandum  state 
a  bad  consideration,  it  will  not  be  helped  by  the  statute  (i),  and  it 


{d)  Formerly,  owing  to  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4,  requiring 
*'  the  agreement "  to  be  in  writing,  it  was  held  that,  to  satisfy  the  enactment, 
there  must  be  written  evidence,  not  only  of  the  promise,  but  also  of  the  con- 
sideration (see  Wain  v.  Warlters  (1804),  5  East,  10;  1  Smith,  L.  C,  11th  ed., 
p.  323;  Saunders  v.  Wakefield  (1821),  4  B.  &  Aid.  595;  Egerton  v.  Mathews 
(1805),  6  East,  307),  as  the  two  together  constitute  the  agreement,  in  the  case  of 
every  contract  not  under  seal  [Herman  v.  Jeuchner  (1885),  15  Q.  B.  D,  561,  0.  A., 
per  Beett,  M.R.,  at  p.  563).  The  cases  as  to  whether  the  consideration  for  the 
promise  of  guarantee  duly  appeared  in  writing,  or  by  necessary  inference  from 
a  written  document,  so  as  to  satisfy  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4, 
are  very  numerous.  Being  now  obsolete,  owing  to  the  provisions  of  the  Mercan- 
tile Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  3  (as  to  which  see  infra), 
it  is  unnecessary  to  refer  to  them  in  detail  in  the  present  title.  As,  however, 
the  principles  established  by  these  cases  are  still  sometimes  invoked  when  it  has  to 
be  determined  whether  the  surety's  promise  is  siifl&ciently  stated  in  writing,  a 
brief  reference  thereto  may  advantageously  be  made.  From  the  cases  in 
question,  it  appears  that  it  was  not  necessary  that  the  consideration  should  be 
stated  in  express  terms,  it  being  sufficient  if  the  written  memorandum  were  so 
framed  that  a  person  of  ordinary  capacity  must  infer  therefrom  what  the  con- 
sideration really  was  (see  Hawes  v.  Armstrong  (1835),  1  Scott,  661 ;  Caballero  v. 
Slater  (1854),  14  C.  B.  300  ;  Jarvis  v.  Wilkins  (1841),  7  M.  &W.  410;  Goldshede 
V.  Sivan  (1847),  1  Exch.  154),  or,  if  the  nature  of  the  consideration  could  be 
implied  from  the  written  memorandum  (see  James  v.  Williams  (1834),  5  B.  &  Ad. 
1109  ;  Baikes  v.  Todd  (1838),  8  Ad.  &  El.  846  ;  Thackwell  v.  Gardiner  (1851),  5 
De  Gr.  &  Sm.  58),  with  or  without  the  aid  of  parol  evidence  as  to  extrinsic 
circumstances,  or  the  meaning  of  the  words  used  (see  Edwards  v.  Jevons  (1849), 
8  0.  B.  436  ;  Goldshede  v.  Swan,  supra;  Bainhridgey.  Wade  (1850),  16  Q.  B.  89; 
Russell  V.  Moseley  (1822),  3  Brod.  &  Bing.  211).  On  the  other  hand,  the  written 
memorandum  was  held  to  be  insufficient  to  satisfy  the  statute,  if  two  distinct 
considerations  could,  with  equal  probability,  be  inferred  therefrom  as  the  induce- 
ment for  the  surety's  promise  {Baring  v.  Grieve  (1858),  6  W.  E.  466 ;  and  see 
Bentham  v.  Gooper  (1839),  5  M.  &  W.  621 ;  Cole  v.  Dyer  (1831),  1  Or.  &  J.  461). 
When  a  defendant  to  an  action  on  a  guarantee  pleaded  that  there  was  no 
memorandum  in  writing  of  the  consideration,  the  plaintiff  was  at  liberty  to 
reply  that  the  consideration  was  in  writing  without  setting  out  the  actual 
memorandum  in  his  replication  (see  Wakeham  v.  Sutton  (1834),  2  Ad.  &  El,  78). 
See  also  de  Colyar,  Law  of  Guarantees,  3rd  ed.,  pp.  166  et  seq. 

(e)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 

(/)  19  &  20  Vict.  c.  97,  s.  3 ;  and  see  p.  457,  ante.  This  enactment,  which  is 
not  retrospective  in  its  operation,  applies  to  England  and  Ireland  only,  and  not 
to  Scotland  {ibid.,  s.  17),  in  which  country  a  consideration  is  not,  and  never  has 
been,  necessary  to  the  validity  ofr  a  contract  of  guarantee,  or  of  any  other 
contract  (see  Lord  Mackenzie's  Eoman  Law,  6th  ed.,  p.  231 ;  Stair's  Institutions 
of  the  Laws  of  Scotland,  More's  ed.,  i.,  10,  7). 

{g)  Holmes  v.  Mitchell  (1859),  7  C.  B.  (n.  s.)  361,  per  Byles,  J.,  at  p.  367. 

[h)  Glover  v.  Halkett  (1857),  2  H.  &  N.  487,  489 ;  and  see  Baring  v.  Grieve, 
eupra. 

(i)  Wood  V.  Priestner  (1866),  L.  E.  2  Exch.  66,  per  Bramwell,  B.,  at  p.  70. 
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f  seems  the  parties  are  bound  by  any  written  statement  of  the  con- 
sideration which  they  choose  to  make  (k),  though,  in  cases  of 
ambiguity,  parol  evidence  is  admissible  to  show  that  the  considera- 
tion alleged  is  sufficient  in  law  (I),  Where  the  whole  promise 
cannot  be  collected  from  the  written  memorandum  of  the  contract, 
the  statute  is  not  satisfied,  and  parol  evidence  of  the  consideration 
cannot  be  given  in  order  to  explain  the  promise  (m).  It  is  not, 
however,  necessary  for  a  written  memorandum  of  guarantee,  though 
it  unnecessarily  embody  the  consideration,  to  state  by  whom  the  latter 
is  payable,  if  this  can  be  inferred,  and  the  intendment  then  is  that  it 
was  paid  by  the  party  to  whom  the  memorandum  was  given  (n). 
A  memorandum  which  would  formerly  have  satisfied  s.  17  of  the 
Statute  of  Frauds  (o)  will,  it  seems,  also  satisfy  s.  4  thereof  now 
that  written  proof  of  the  consideration  is  no  longer  necessary  in 
cases  under  either  section  (p), 

901.  The  memorandum  need  only  be  signed  by  the  party  to  be 
charged  (q).  It  does  not  matter  with  what  intention  such  signature 
is  affixed  (?•),  and  the  signature  of  a  contracting  party,  as  a  witness, 
is  sufficient  (s).  A  guarantee  drawn  up  in  the  plural  number,  and 
concluding  "as  witness  our  hands,"  but  signed  by  one  surety  only, 
is  binding  on  the  surety  who  signed  it  (t),  and  a  guarantee  beginning 
"  we  hereby  guarantee,"  signed  with  the  name  of  a  firm,  and  also  by 
each  of  the  partners  of  such  firm,  operates  as  a  separate  guarantee 
by  each  partner,  as  well  as  a  joint  guarantee  by  the  firm  {u). 


{k)  Oldershaw  v.  King  (1857),  2  H.  &  N.  399,  517,  Ex.  Ch. 
(0  Hoad  V.  Grace  (1861),  7  H.  &  N.  494. 

(m)  Holmes  v.  Mitchell  (1859),  7  C.  B.  {n.  s.)  361 ;  Sheers  v.  ThimUehy  &  Son 
(1897),  76  L.  T.  709,  711,  0.  A.;  and  see  Peek  v.  North  Staffordshire  Bail. 
Co.  (1863),  10  H.  L.  Cas.  473. 

(n)  Dutchman  v.  Tooth  (1839),  5  Bing.  (n.  0.)  577. 

(o)  29  Car.  2,  c.  3.  S.  17  (but  not  s.  4  (see  Frested  Miners  Go.,  Ltd.  v.  Garner^ 
Ltd.,  [1910]  2  K.  B.  776,  fer  Walton,  J.,  at  p.  780) )  has  been  repealed  by  the 
Sale  of  Goods  Act,  1893  (56  &  57  Yict.  c.  71),  though  re-enacted  in  slightly- 
varied  terms  by  s.  4  of  the  latter  statute.  The  reason  why  a  memorandum,  which 
formerly  satisfied  s.  17  of  the  Statute  of  Frauds,  will  now  satisfy  s.  4  thereof,  is 
because  after  the  passing  of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20 
Yict.  c.  97),  s.  3,  the  requirements  of  both  sections  in  regard  to  the  contents  of 
the  memorandum  were  rendered  identical,  that  is  to  say,  in  both  cases  the 
written  memorandum  was  rendered  sufficient  if  it  stated  all  that  had  to  be  done 
by  the  party  to  be  charged,  whereas  formerly  such  a  memorandum  would  only 
have  satisfied  s.  17  [Sari  v.  Baurdillon  (1856),  1  C.  B.  (isr.  s.)  188 ;  Kenworthy  v. 
Schojield  (1824),  2  B.  &  C.  945,  947  ;  Egerton  v.  Mathews  (1805),  6  East,  307). 

(p)  Holmes  v.  Mitchell,  supra,  per  WiLLES,  J.,  at  p.  367. 

(q)  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4;  see  pp.  454  et  seq.,  ante;  and 
Laythoarp  v.  Bryant  (1836),  2  Bing.  (n.  c.)  735,  743  ;  Smith  v.  Neale  (1857), 
2  C.  B.  (n.  S.)  67 ;  Reuss  v.  Ficksley  (1866),  L.  E.  1  Exch.  342,  Ex.  Ch. 

(r)  Be  Hoyle,  Hoyle  v.  Hoyle,  [1893]  1  Ch.  84,  C.  A.,  per  BowEN,  L.J.,  at 
p.  99. 

(s)  Wallace  v.  Eoe,  [1903]  1  I.  E.  32 ;  and  see  Welford  v.  Beezely  (1747), 
1  Yes.  Sen.  6 ;  cmtra,  Goshell  v.  Archer  (1835),  2  Ad.  &  El.  500. 

(t)  Norton  v.  Fowell  (1842),  4  Man.  &  G.  42.  Where,  however,  one  surety 
expressly  or  impliedly  stipulates  that  the  other  surety  shall  also  sign,  this 
amounts  to  a  condition  precedent  which  must  be  fulfilled ;  see  p.  489,  post. 

(w)  Re  Smith,  Fleming  &  Co.,  Ex  parte  Harding  (1879),  12  Ch.  D.  557,  C.  A. ; 
and  see  Armstrong  v.  Cahill  (1880\  6  L.  E.  Ir.  440. 
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Guarantee. 


Sect,  3. 

Written 
Evidence 
required. 

Signing  by 
agent. 


Agents 
possessing 
implied  power 
to  sign. 


Directors. 


902.  An  agent,  authorised  verbally  or  in  writing,  may  sign  the 
memorandum  (a) .  He  need  not  even  be  sui  juris  (h),  nor  need  he 
sign  as  agent  (c),  parol  evidence  being  admissible  to  show  in  what 
capacity  he  did  sign  (d),  so  as  to  render  the  principal  liable  but 
not  to  discharge  him  (e).  Where  reliance  is  placed  on  the  signature 
of  an  agent  as  satisfying  the  statute  (/),  it  must,  whether  the 
document  signed  be  a  record  of  the  terms  or  a  document  referring 
to  and  recognising  the  document  actually  containing  the  record  of 
the  terms,  be  shown  that  the  agent  signing  was  an  agent  "  there- 
unto lawfully  authorised  A  verbal  ratification  of  the  agent's 
signature  is  sufficient  (h)  where  he  was  not  previously  "  lawfully 
authorised." 

Certain  agents  possess  implied  authority  to  sign  a  guarantee  (i). 
Thus,  a  broker  employed  to  buy  or  sell  goods,  it  seems,  possesses 
it  (k),  but  not  a  solicitor  (I),  nor  a  party  to  be  charged  (m), 
nor  his  clerk  (n),  neither  of  whom  can  be  agent  to  sign  for  the 
other  contracting  party  (o). 

903.  In  the  case  of  a  public  company  the  directors  cannot  bind 
the  company  by  a  guarantee  given  by  them  in  the  absence  of  proof 
of  authority  to  do  so  {p).    For  this  purpose,  however,  a  general 

{a)  Emmerson  v.  Heelis  (1809),  2  Taunt.  38;  Coles  v.  Trecothick  (180i),  9  Ves. 
234. 

(&)  Watkins  v.  Vince  (1818),  2  Stark.  368. 

(c)  Young  v.  Schuler  (1883),  11  Q.  B.  D.  651,  0.  A. 

(d)  lUd. 

(e)  Higgins  v.  Senior  (1841),  8  M.  &  W.  834. 
(/)  29  Car.  2,  c.  3,  s.  4. 

(g)  John  Griffiths  Cycle  Gor^poration,  Ltd.  v.  Humher  &  Co.,  Ltd.,  [1899] 
2  a  B.  414,  C.  A. ;  reversed  on  another  point  (1901),  85  L.  T.  141,  H.  L. ;  and  see 
Hambro  v.  Burnand,  [1904]  2  K.  B.  10,  0.  A.;  Wathins  v.  Vince,  supra  ;  Tonge 
V.  Toynlee,  [1910]  1  KB.  215,0. A. 

{h)  Maclean  v.  Dunn  (1828),  4  Bing.  722  ;  Goles  v.  Trecothick,  supra.  As 
to  what  constitutes  a  binding  ratification  of  an  agent's  acts,  see  Marsh  v. 
Joseph,  [1897]  1  Ch.  213,  0.  A.;  Bartram  &  Sons  v.  Lloyd  (1904),  Times,  26tli 
^February.  A  contract  entered  into  by  an  agent  on  behalf  of  an  unincor- 
porated company  cannot  be  ratified  by  the  latter  after  its  incorporation ;  see 
J^atal  Land  etc.  Go.  v.  Pauline  Colliery  Syndicate,  [1904]  A.  C.  120,  P.  0. 

{i)  See  Fell,  Law  of  Mercantile  Guarantees,  2nd  ed,,  pp.  89,  94 ;  de  Colyar, 
Law  of  Guarantees,  3rd  ed.,  pp.  178  et  seq.  No  agent,  whether  authorised  to 
do  so  or  not,  can  lawfully  sign  a  representation  within  the  Statute  of  Frauds 
Amendment  Act,  1828  (9  Geo.  4,  c.  14),  so  as  to  charge  the  party  making  it 
(see  p.  457,  a^ite,  and  cases  there  cited).  As  to  a  partner's  power  to  bind  his 
firm,  see  title  Partnership. 

(/c)  Fell,  Law  of  Mercantile  Guarantees,  2nd  ed.,  pp.  89,  94.  For  the 
definition  of  "  broker,"  see  title  Agency,  Yol.  I.,  p.  153. 

(l)  See  Glengal  (Earl)  v.  Barnard  (1836),  1  Keen,  769,  787  ;  Hasleham  v. 
Young  (1844),  5  Q.  B.  833,  836 ;  and  see  Forster  v.  Rowland  (1861),  7  H.  &  N. 
103  ;  Smith  v.  Webster  (1876),  3  Ch.  D.  49,  C.  A. ;  Ridgway  v.  Wharton  (1857), 
6  H.  L.  Cas.  238;  Boiven  v.  Orleans  {Due)  (1900),  16  T.  L.  E.  226,  C.  A. 
See  title  Contract,  Vol.  YIL,  p.  379. 

(m)  Farebroiher  v.  Simmons  (1822),  5  B.  &  Aid.  333;  Sharman  v.  Brandt  (1871), 
L.  E.  6  Q.  B.  720,  Ex.  Ch.  ;  see  title  Agency,  Vol.  I.,  p.  152. 

(n)  See  Dixon  v.  Broomfield  (1814),  2  Chit.  205 ;  see  title  Agency,  Vol.  I., 
p.  170. 

(o)  Ibid.;  and  see  Wright  v.  Dannah  (1809),  2  Camp.  203. 

(_p)  Re  Era,  Life  Assurance  Society,  [1866]  W.N.  309;  and  see  Golman  v. 
Eastern  Counties  Rail.  Go.  (1846),  10  Beav.  1  ;  Ridley  v.  Plymouth  Grinding  and 
Baking  Co.,  Kingsbridge  Flour  Mill  Go.  v.  Same  (1848),  2  Exch.  711 ;  Re 
Cunningham  &  Co.,  Ltd.,  Simpson's  Claim  (1887),  36  Ch.  D.  532. 
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power  of  management  seems  to  be  a  sufficient  authority  if  the  Sect.  3. 
giving  of  the  guarantee  be  fairly  within  the  scope  of  the  company's  Written 
business  {q),  but  not  otherwise  (r).  Evidence 

904.  When  some  only  of  a  body  of  directors  have  given  a  ^^^J^^- 
guarantee  they  are  primarily  liable,  unless  the  other  directors  Extent  of 
adopt  it  (s).    A  company  is  certainly  not  bound  by  a  guarantee  ^^^^^^^^y- 
given  for  a  fraudulent  purpose  known  to  the  person  to  whom  the 
guarantee  was  given  {t) ,  while  any  contract  which  is  ultra  vires, 
entered  into  by  directors  on  behalf  of  the  company,  cannot  be 

ratified  even  by  the  assent  of  the  whole  body  of  shareholders  (a). 
When  directors  do  not  intend  to  bind  themselves  personally,  but 
are  acting  solely  on  behalf  of  the  company,  they  should  be  careful 
to  word  the  contract  accordingly  (b). 

905.  There  must  be  an  actual  signature,  affixed  to  the  memo-  what  is  a 
randum,  of  the  name  of  the  party  to  be  charged,  or  something  sufficient 
intended  by  him  to  be  an  equivalent  (c),  and,  though  it  is  per-  signature, 
missible  for  the  hand  of  the  person   signing  to  be  guided  by 
another  (cO  J  the  mere  tracing  over  a  signature  with  a  dry  pen 

is  not  sufficient  (e).  The  mark  of  a  marksman  is  a  good  signa- 
ture (/),  and  no  inquiry  is  allowed  in  such  case  as  to  whether  the 
party  making  a  mark  could  write  (g).  The  signature  may  be 
written  in  pencil  (h)  or  printed  (^),  where,  at  least  in  the  latter  case, 
there  is  subsequent  recognition,  or  a  portion  of  the  instrument  is 
in  the  handwriting  of  the  party  signing  (k),  or  indicated  by  initials, 
if  this  is  intended  to  be  a  signature  by  the  party  writing  them  (I). 

{q)  Be  West  of  England  Bank,  Ex  parte  Booker  (1880),  14  Oh.  D.  317. 

(r)  Small  v.  Smith  (1884),  10  App.  Cas.  119  ;  and  see  title  Companies, 
Yol.  v.,  pp.  233,  285,  286.  As  to  the  form  of  guarantee  by  a  company,  see 
p.  467,  ante. 

(s)  See  Be  Dover,  Deal  and  Cinque  Ports  Bail.  Co.,  Ex  parte  Londeshorough 
{Lord)  (1853),  1  Eq.  Rep.  271 ;  Ghapleo  v.  Brunswick  Building  Society  (1881), 
6  Q.  B.  D.  696,  0.  A. ;  Yorkshire  Bailway  Wagon  Co.  v.  Maclure  (1882),  21 
Ch.  D.  309,  0.  A. 

(t)  British  and  American  Telegraph  Co.  y.  Albion  Bank  (1872),  L.  E.  7  Exch. 
119  ;  Orey  v  Lewis  (1869),  L.  B.  8  Eq.  526. 

(a)  Ashbury  Railway  Carriage  and  Lron  Co.  v.  Eiche  (1875),  L.  E.  7  H.  L.  653  ; 
Be  CoJtman,  Colt/nan  v.  Coltman  (1881),  19  Ch.  D.  64,  C.  A.,  joer  Brett,  L.J., 
at  p.  71  ;  but  see  Phosphate  of  Lime  Co.  v.  Oreen  (1871),  L.  E.  7  C.  V.  43 ; 
London  Financial  Association  v.  Kelh  (1884),  26  Ch.  D.  107. 

(&)  See  Chapman  v.  Smethurst,  [1909]  1  K.  B.  927,  C.  A.,  distinguishing 
Button  V.  Marsh  (1871),  L.  E.  6  Q.  B.  361. 

(c)  Baker  y.  Bening  (1838),  8  Ad.  &  El.  94.  Identification  of  the  party 
required  to  sign,  without  his  signature,  is  not  sufficient  (ibid.).  A  memoiandum 
written  by  the  plaintiff's  clerk  in  the  presence  of  the  defendant  and  assented 
to  by  the  latter,  but  not  signed  by  him,  is  insufficient  (Dixon  v.  Broomfield 
(1814)  2  Chit.  205). 

{d)  Helshaw  v.  Langley  (1841),  11  L.  J.  (CH.)  17. 

(e)  See  La  the  Goods  of  Maddock  (1874),  L.  E.  3  P.  &  D.  169  ;  Ln  the  Goods  of 
Cunningham  (18H0),  29  L.  J.  (p.  m.  &  a.)  71. 

(/)  Selby  V.  Selby  (1817),  3  Mer.  2;  Baker  v.  Dening,  supra;  and  see  Dyas  v. 
Stafford  (1881),  7  L.  E.  Ir.  590. 

Q)  Baker  v.  Dening,  supra. 

{h)  See  Oeary  v.  Physic  (1826),  5  B.  &  C.  234. 

{i)  Schneider  y.  Norris  (1814),  2  M.  &  S.  286;  Saunderson  y.  Jackson  (1800), 
2  Bos.  &  P.  238. 
{k)  Lbid. 

{I)  Caton  V.  Caton  (1865),  L.  E.  2  H.  L.  127,  per  Lord  Westbury,  at  p.  143  ; 
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Guarantee. 


Sect.  3. 

Written 
Evidence 
required. 

Position  of 
the  signature. 


On  guarantee 
not  under 


On  guarantee 
under  seal. 


instruments 
written  on 
same 
material. 


The  signature  must  be  so  placed  as  to  authenticate  every  material 
and  operative  part  of  the  instrument  (m).  An  indorsement  made 
on  a  signed  guarantee  by  the  surety  in  his  own  handwriting,  and 
with  the  creditor's  consent,  for  the  purpose  of  correcting  a  mistake 
in  the  guarantee,  is  sufficiently  authenticated  by  the  surety's 
signature  to  the  guarantee 

Sect.  4. — Stamp  Duties. 

906.  A  guarantee  not  under  seal,  the  matter  whereof  is  of  the 
value  of  £5  and  upwards  (o),  must  generally  be  stamped  with  a 
stamp  value  6d.,  imposed  on  agreements  not  otherwise  specifically 
charged  with  duty  (p).  A  guarantee  for  the  due  performance  of  a 
charterparty  requires  a  stamp  value  Qd.  only  (q). 

When  the  guarantee  is  under  seal  a  stamp  duty  of  10s.  is 
imposed  (r),  and  in  certain  special  cases  an  ad  valorem  duty  is 
payable  (s),  which  apparently  never  exceeds  10s.  (t). 

If  more  than  one  instrument  be  written  on  the  same  piece  of 
material,  every  one  of  the  instruments  must  be  separately  and  dis- 
tinctly stamped  with  the  duty  with  which  it  is  legally  chargeable  (u). 

In  the  Goods  of  Blewitt  (1880),  5  P.  D.  116.  The  christian  name  may  always 
be  denoted  by  initials,  or  left  out  altogether  {Lohh  v.  Stanley  (1844),  5  Q.  B.  574, 
581,  582). 

(m)  See  Durrell  v.  Evans  (1862),  1  H.  &  C.  174 ;  Bluck  v.  Gompertz  (1852), 
7  Exch.  862  ;  Gaton  v.  Caton  (1865),  L.  E.  2  H.  L.  127. 

(n)  Bluck  V.  Gompertz,  supra. 

(o)  If  the  matter  of  the  agreement  be  of  less  value  than  £5,  it  is  exempt  from 
stamp  duty  (Stamp  Act,1891  (54  &  55  Yict.  c.  39),  Sched.  I.,  "Agreement"). 

{p)  Ibid.  A  form  providing  that,  in  consideration  of  an  advance  to  persons 
named,  on  theii'  joint  and  several  promissory  notes,  the  promisor  undertakes  to 
pay  a  certain  sum  on  demand  should  the  said  notes  not  be  met  at  maturity,  is 
not  a  promissory  note  within  the  meaning  of  the  Stamp  Act,  1891  (54  &  55  Vict, 
c.  39),  s.  33  ;  and  see  Dickinson  v.  Bower  (1898),  14  T.  L.  E.  146.  As  to  stamp 
duty  generally,  see  title  Eeyenue. 

(q)  Under  the  Eailway  Passenger  Duty  Act,  1842  (5  &  6  Vict.  c.  79),  s.  2, 
now  repealed  so  far  as  it  afiects  charterparties,  such  a  guarantee  was  held  not  to 
be  subject  to  a  55.  stamp  duty  imposed  on  an  "agreement,  letter  or  other 
writing  for  or  relating  to  the  freight  or  conveyance  of  goods  "  (see  Bein  v.  Lane 
(1867),  L.  E.  2  Q.  B.  144),  and  it  is  certainly  not  liable  to  such  a  duty  under 
the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  49  (1). 

(r)  Ibid.,  Sched.  L,  "Deed." 

(s)  Ibid.,  Sched.  I.,  "  Bond  " ;  and  see  National  Telephone  Co.  v.  Inland  Revenue 
Commissioners,  [1900]  A.  0.  1 ;  County  of  Durham  Electrical  Power  Distribution 
Go.  v.  Inland  Revenue  Commissioners,  [1909]  2  K.  B.  604,  C.  A.  The  SoKcitor- 
Greneral  stated  that  it  is  not  the  practice  of  the  Inland  Ee venue  Commissioners 
to  insist  upon  ad  valorem  duty  in  the  case  of  ordinary  commercial  documents, 
and  that  a  circular  had  been  sent  out  to  ofi&cers  of  Inland  Eevenue  stating  the 
practice  of  the  Commissioners  (see  Times,  23rd  February,  1909). 

(t)  Eevenue  Act,  1903  (3  Edw.  7,  c.  46),  s.  7,  which  provides  that  the  whole 
amount  of  duty  payable  under  or  by  reference  to  paragraph  (2)  of  the  heading 
"  Mortgage,  Bond,  Debenture,  Covenant,  or  Warrant  of  Attorney"  in  the  Eirst 
Schedule  to  the  Stamp  'Act,  1891  (54  &  55  Vict.  c.  39),  on  any  instrimient  being 
a  collateral,  or  auxiliary,  or  additional,  or  substituted  security,  or  by  way  of 
further  assurance,  shall  not  exceed  10s. 

(u)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  3  (2).  In  a  case  prior  to  this 
enactment  it  was  held  that  where  an  unstamped  guarantee  was  indorsed  on  a 
paper  containing,  on  the  other  side  thereof,  the  agreement  the  performance  of 
which  was  to  be  guaranteed,  duly  stamped,  no  further  stamp  was  necessary 
{Stead  V.  Liddard  (1823),  1  Bing.  196).   This  decision  it  is  submitted,  can  no 
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Moreover,  an  agreement  indorsed  on  a  promissory  note  given  by  Sect.  4. 
a  surety  affecting  the  use  to  be  made  of  such  note  (a),  or  making  Stamp 
such  note  conditional  (5),  must  be  stamped.         .  Duties. 

A  guarantee  for  the  payment  of  goods  to  be  suppHed  to  another  Exemptions, 
is  exempt  from  stamp  duty  (c). 

Every  writing  given  in  evidence  in  support  of  an  agreement 
need  not  be  stamped,  but  only  agreements  or  memoranda  thereof  (d), 
"Where  the  consideration  for  the  surety's  promise  is  the  giving  up 
of  a  guarantee,  such  guarantee,  though  unstamped,  may  be  pro- 
duced in  evidence  (e).  A  consent  or  licence  that  time  may  be  given 
to  the  principal  debtor,  expressed  upon  a  promissory  note  given  by 
a  surety,  need  not  be  stamped (/). 

Eepresentations  as  to  character  etc.  (g)  within  the  Statute  of 
Frauds  Amendment  Act,  1828  Qi),  are  expressly  exempted  from 
stamp  duty  (i). 

A  guarantee  should  be  stamped  before  execution,  but  can  be  Time  for 
stamped  at  any  time  afterwards  on  certain  terms  (A:).  stamping. 

An  instrument  of  guarantee  is  not,  save  in  criminal  proceedings, 
available  for  any  purpose  whatever,  and  cannot  be  given  in 
evidence,  unless  it  be  properly  stamped  according  to  the  law  in  force 
when  it  was  executed  (l). 

longer  be  supported.  A  proniissory  note  beginning  "I  promise  to  pay"  and 
signed  by  the  principal  debtor,  if  it  be  subsequently  signed  by  the  surety, 
needs  no  further  stamp,  where  it  was  originally  stitpulaed  between  the  payee 
and  the  principal  debtor  that  the  surety  should  also  sign  it  {Olerk  v.  Blackstock 
(1816),  Holt  (IS-,  p.),  474). 

(a)  Cholmeley  v.  Darley  (1845),  14  M.  &  W.  344.  A  document  containing 
(1)  a  promise  to  pay  money  lent,  with  interest,  before  a  certain  day,  signed  by 
the  borrower,  (2)  a  conditional  clause  signed  by  two  persons  guaranteeing 
payment  by  the  borrower,  and  (3)  an  assignment  to  the  lender  by  one  of  the 
sureties  of  a  policy  on  the  life  of  the  borrower,  was  held  to  be  rightly  stamped 
with  a  Qd.  stamp  on  the  guarantee  and  a  Is.  stamp  on  the  equitable  assignment 
of  the  policy,  and  not  to  require,  in  addition,  a  promissory  note  stamp  (see 
Balck  V.  Pilcher  (1909)  25  T.  L.  E.  497). 

(fe)  Leeds  v.  Lancashire  (1809),  2  Camp.  205. 

(c)  Stamp  Act,  1891  (54  &  55  Yict.  c.  39),  Sched.  I.,  Agreement,"  which 
exempts  from  stamp  duty  '*  any  agreement,  letter  or  memorandum  made  for  or 
relating  to  the  sale  of  goods" ;  and  see  Chatfield  v.  Cox  (1852),  18  Q.  B.  321  ; 
Warrington  v.  Furlor  (1807),  8  East,  242;  Curry  v.  Edensor  (1790),  3  Term  Eep. 
524;  WatJcins  v.  Vince  (1818),  2  Stark.  368;  Sadler  v.  Johnson  (1847),  16 
M.  &  W.  775;  Martin  v.  Wright  (1845),  6  Q.  B.  917;  and  title  Sale  of 
Goods. 

{d)  Since  the  passing  of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20 
Vict.  c.  97),  which  by  s.  3  dispenses  with  written  evidence  of  the  consideration 
(see  pp.  457,  468,  ante),  a  memorandum  in  writing  of  the  surety's  "  promise  " 
must  be  stamped  as  an  agreement  of  guarantee  {Whitfield  v.  Moojen  (1858), 
1  P.  (S:  F.  290 ;  Glover  v.  Halkett  (1857),  2  H.  &  N.  487). 

(e)  Eaigh  v.  Brooks  (1839),  10  Ad.  &  El.  309,  323. 

(/)  Yates  V.  Evans  (1892),  61  L.  J.  (q.  b.)  446. 

{q)  See  p.  457,  ante. 

(h)  9  Geo.  4,  c.  14. 

(i)  I  hid.,  s.  8. 

(k)  These  terms  are  mentioned  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
s.  _  15.  So  much  of  this  enactment  as  limits  the  time  within  which  the  Com- 
missioners of  Inland  Eevenue  may  mitigate  or  remit  any  penalty  payable  on 
stamping  documents  after  execution  has  been  repealed  by  the  Einance  Act, 
1895  (58  &  59  Vict.  c.  16),  s.  15.    See,  generally,  title  Reve^s-ue. 

(Z)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  14  (4). 
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pAHTiv.  Part  IV. — Interpretation. 

Interpreta- 
tion. 907.  The  rules  of  construction  governing  contracts  in  general  (m) 
RulesoT  ^PP^3^  contract  of  guarantee  (n)  :  thus  the  whole  of  the 
construction,  contract  must  be  considered  in  order  to  ascertain  its  effect  and 
scope  (o),  and  the  language  thereof  must  be  interpreted  according 
to  its  primary,  grammatical,  and  natural  sense  (p),  where  such  a 
construction  does  not  lead  to  absurdity  (q).  Moreover,  where  a 
contract  has  been  construed  by  courts  of  law  in  a  particular 
way,  and  that  interpretation  comes  to  be  accepted  in  trade  or 
business,  and  people  afterwards  make  contracts  on  that 
understanding,  a  court  will  not  depart  from  that  recognised 
interpretation,  for,  were  it  to  do  so,  it  would  be  construing  contracts 
contrary  to  the  meaning  of  those  who  made  them(r).  Dealing 
with  a  guarantee  as  a  mercantile  contract,  the  court  does  not  apply 
to  it  merely  technical  rules,  but  construes  it  so  as  to  give  effect  to 
what  may  fairly  be  inferred  to  have  been  the  real  intention  and 
understanding  of  the  parties  as  expressed  by  them  in  writing  (s), 
and  ut  res  magis  valeat  quam  pereat  {t). 


(m)  See  generally,  on  this  subject,  titles  Contract,  Yol.  YII.,pp.  509  et  seq. ; 
Deeds  and  Other  Instruments,  Yol.  X.,  pp.  433  et  seq.  In  other  parts  of 
this  title,  and  notably  where  the  liability  of  the  surety  is  dealt  with  at  pp.  478 
et  seq.,  491  et  seq.,  jpost,  the  construction  of  guarantees  is  incidentally  involved 
and  dealt  with. 

[n]  FaberY.  Lathom  {Earl)  (1897),  77  L.  T.  168,  per  Hawkins,  J.,  at  p.  169,  fol- 
lowing Grey  Y.  Pearson  {1851),  6  H.  L.  Cas.  61,perLord  Wensleydale,  at  p.  106  : 

The  rule  universally  adopted  in  the  courts  of  law  is  that,  in  construing  wills, 
and  indeed  statutes  and  all  written  instruments,  the  grammatical  and  ordinary 
sense  of  the  words  is  to  be  adhered  to,  unless  it  would  lead  to  some  absurdity, 
or  some  repugnance  or  inconsistency  with  the  rest  of  the  instrument,  in  which 
case  the' grammatical  and  ordinary  sense  of  the  words  may  be  modified  so  as  to 
avoid  that  absurdity  and  inconsistency,  but  no  further  .  .  .  and  that  the 
intention  of  the  parties  is  to  be  derived  from  the  words  used  "  ;  and  see  Cosford 
Union  v.  Poor  Law  and  Local  Government  Officers'  Mutual  Guarantee  Association, 
Ltd.  (1910),  103  L.  T.  463. 

(o)  Arlington  {Lord)  v.  MerricJce  (1672),  2  Wms.  Saund.  (1871  ed.)  813  ;  and 
see  Cosford  Union  v.  Poor  Laiu  and  Local  Government  Officers^  Mutual  Guarantee 
Association,  Ltd.,  supra. 

{p)  Allnutt  V.  Ashenden  (1843),  5  Man.  &  Gr.  392;  ffaigh  y.  Brooks  {18S9), 
10  Ad.  &  El.  309.  "Where  the  context  affords  an  interpretation  different  from 
the  ordinary  meaning  of  the  words,  or  their  conventional  meaning  is  not  the 
same  as  their  legal  sense,  the  meaning  to  be  attributed  to  the  words  of  a 
contract  must  depend  upon  the  consideration  whether,  in  making  it,  the  parties 
had  or  had  not  the  law  in  their  contemplation  {M' Cowan  v.  Paine,  The  "  Niohe,'' 
[1891]  A.  0.  4.01,  per  Lord  Watson,  at  p.  408). 

{q)  Chalmers  v.  Victm-s  (1868),  16  W.  E.  1046;  Eastern  Union  Rail.  Co.  v. 
Cochrane  (1853),  9  Exch.  191,  per  Alderson,  B.,  at  p.  206. 

(r)  Be  National  Coffee  Palace  Co.,  Ex  parte  Panmure  (1883),  24  Ch.  D.  367, 
0.  A.,  per  Brett,  M.E.,  at  p.  370.  As  to  effect  of  usage  upon  contracts 
generally,  see  title  Custom  and  Usages,  Yol.  X.,  pp.  260  et  seq. 

{s)  Bank  of  Montreal  v.  Munster  Bank  (1876),  11  I.  E.  0.  L.  47,  per  YlTZ- 
GERALD,  J.,  at  p.  55 ;  see  Dawson  v.  Bank  of  Whitehaven  (1877),  6  Ch.  D.  218, 
C.  A.;  Barher  v.  Mackr ell  {1892),  68  L.  T.  29,  0.  A.;  Other  v.  Lveson  (1855), 
3  Drew.  177,  per  Kindersley,  Y.-C,  at  p.  182  ;  York  City  and  County  Banking 
Co.  V.  Bainbridge  (1880),  43  L.  T.  732. 

{t)  Stewart  and  Macdonald  y.  Young  (1894),  38  Sol.  Jo.  385,  where,  however. 
Wills,  J.,  said  that  a  surety  will  not  be  relieved  from  liability  because  the 
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Difficult  questions  of  construction  often  arise,  where  a  guarantee    p^^t  iv. 
limits  the  pecuniary  liability  of  the  surety  to  a  certain  fixed  sum,  Interpreta- 
as  to  whether  the  suretyship  is  in  respect  of  the  whole  debt,  with  a  tion. 
limitation  on  the  liability  of  the  surety,  or  is  applicable  to  a  part  gpecilT" 
only  of  the  debt,  co-extensive  with  the  amount  of  the  guarantee,  rules  of 
In  solving  such  questions  the  following  principles  apply,  namely :  construction, 
where  a  surety  gives  a  continuing  guarantee,  limited  in  amount,  to 
secure  a  floating  balance  w^hich  may  from  time  to  time  be  due 
from  the  principal  to  the  creditor,  the  guarantee  is,  as  between  the 
surety  and  the  creditor,  to  be  construed,  prima  facie  at  least,  as 
applicable  to  a  part  only  of  the  debt  co-extensive  with  the  amount 
of  the  guarantee  (a),  while,  on  the  other  hand,  a  guarantee,  limited 
in  amount,  for  a  debt  already  ascertained,  which  exceeds  that  limit,  is 
not  prima  facie  to  be  construed  as  a  security  for  part  of  the  debt 
only,  it  being  for  the  court  to  determine  in  such  cases  whether  the 
intention  was  to  guarantee  the  whole  debt,  with  a  limitation  on  the 
liability  of  the  surety,  or  to  guarantee  a  part  of  the  debt  only  (6). 
Which  form  of  interpretation  is  adopted  in  a  particular  case 
becomes  very  important  on  the  bankruptcy  of  the  principal  debtor, 
as  upon  it  depends  the  extent  of  the  creditor's  proof  and  the 
surety's  right  of  subrogation  (c). 

908.  The  operative  part  of  a  guarantee  is  liable  to  be  controlled  Construction 
by  the  recitals  (d),  at  least  where  the  latter  are  plainly  inconsistent  where  recitals 
therewith  (e),  but  not  otherwise  (/),  though  it  seems  a  covenant  of  wSh^opera- 
indemnity,  unlike  a  release  or  guarantee,  is  not  to  be  restricted  by  tive  part, 
its  recitals  (^).    The  conditions  of  fidelity  bonds  are  frequently 
restrained  by  the  recitals  (h).  So  in  construing  an  agreement  in  the 


language  of  the  guarantee  carries  more  than  the  parties  may  have  contemplated, 
even  though  the  court  may  be  of  opinion  that,  had  the  surety  understood  this, 
he  would  not  have  entered  into  the  guarantee.  See  Steele  v.  Hoe  (1849),  14 
Q.  B.  431 ;  Broom  v.  Batchelor  (1856),  1  H.  &  N.  255  ;  Chalmers  v.  Victors  (1868), 
18  L.  T.  481 ;  Hoad  v.  Grace  (1861),  7  H.  &  N.  494. 
[a]  Ellis  V.  Emmanuel  (1876),  1  Ex.  D.  157,  0.  A. 

(&)  Ihid. ;  and  see  Hobson  v.  Bass  (1871),  6  Ch.  App.  792;  Re  Sass,  Ex  parte 
National  Provincial  Bank  of  England,  [1896]  2  Q.  B.  12 ;  Oray  v.  Seckham 
(1872),  7  Ch.  App.  680 ;  Ex  parte  Bushforth  (1805),  10  Ves.  409  ;  Thornton  v. 
M'Kewan  (1862),  1  Hem.  &  M.  525. 

(c)  See  title  Bankruptcy  and  Insolvency,  Yol.  II.,  p.  204. 

(d)  See,  generally,  Arlington  {Lord)  v.  Merricke  (1672),  2  Wms.  Saund. 
(1871  ed.)  813,  and  notes  thereto;  Luning  v.  Milton  (1890),  7  T.  L.  E.  12  ;  see 
also  cases  cited  in  note  {h),  infra. 

(e)  See  Australian  Joint  Stock  Bank  v.  Bailey,  [1899]  A.  C.  396,  P.  0. ; 
and  see  Sansom  v.  Bell  (1809),  2  Camp.  39;  Saunders  v.  Taylor  (1829),  9 
B.  &  0.  35;  Bank  of  British  North  America  v.  Cuvillier  (1861),  4  L.  T.  159, 
P.  C.  ^ 

(/)  Australian  Joint  Stock  Bank  y.  Bailey,  supra;  Oswald  v.  Berwick-upon- 
Tweed  Corporation  (1856),  5  H.  L.  Cas.  856. 

{g)  Be  Baker,  Collins  v.  Rhodes,  Re  Seaman,  Rhodes  v.  Wish  (1881),  51  L.  J. 
(CH.)  315,  0.  A.,  per  Jessel,  M.E.,  at  p.  320.  The  other  reports  of  this  case  do 
not  give  this  dictum  of  Jessel,  M.E.,  which,  however,  is  referred  to  in  Seton, 
Judgments  and  Orders,  6th  ed.,  Yol.  III.,  at  p.  2147 

(A)  See  Arlington  {Lord)  v.  Merricke,  supra;  Peppin  v.  Cooper  (1819),  2 
B.  &  Aid.  431 ;  Hassell  v.  Long  (1814),  2  M.  &  S.  363  ;  St.  Saviour's,  South- 
wark  {Wardens)  v.  Bostock  (1806),  2  Bos.  &  P.  (n.  r.)  175;  Stoughton  v.  Pay 
(1670),  Aleyn,  10;  Anderson  y.  Thornton  {18'^2),  3  Q.  B.  271;  North  Western 
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form  of  a  bond,  in  which  a  surety  has  become  liable  for  the  due 
fulfilment  of  an  agent's  duties  therein  particularly  enumerated,  a 
general  clause  in  the  obligatory  part  of  the  bond  must  be  inter- 
preted strictly  and  controlled  by  reference  to  the  prior  clauses 
specifying  the  extent  of  the  agency  (i).  Whether  in  a  particular 
case  the  condition  is  capable  of  being  restrained  by  the  recital  is 
not,  however,  always  easy  to  determine  (k),  though  in  many  cases 
it  will  be  found  that  the  recital  is  the  proper  key  to  the  meaning  of 
the  condition  in  a  suretyship  bond  (1).  Where  a  guarantee  recites 
a  debt  already  in  existence,  express  words  are  required  to  make  it 
extend  to  any  other  debt  (m).  Sometimes  the  accuracy  of  a  recital 
may  be  disputed  by  the  surety  (n), 

909.  When  all  other  rules  of  construction  fail  (o),  the  rule 
expressed  by  the  maxim  verba  chartarum  fortius  accipiuntur  contra 
proferentem  is  applicable,  in  cases  of  ambiguity  (p),  as  much  to 
guarantees  as  to  other  contracts  (q),  though  this  was  formerly 
thought  not  to  be  the  case(?').  The  surety,  however,  who  is  a 
favoured  debtor  (s),  must  never  be  charged  beyond  the  precise 
terms  of  his  engagement  (t) . 

910.  Parol  evidence  of  the  consideration  is  not  admissible  to 
explain  the  promise  of  guarantee  where  such  promise  cannot  be 
collected  from  the  written  memorandum  itself  (a).  Where,  however, 
a  written  guarantee  is  ambiguous,  parol  evidence  is  admissible  to 
construe  its  meaning  (b),  but  not  to  alter  nor  vary  in  any  manner 

FmU.  Co.  v.  WUnray  (1854),  10  Exch.  77;  and  see  alsoi?.  v.  O'Callaghan  (1838), 

1  I.  Eq.  H  439;  Liverpool  Water  Works  Co.  v.  Atkinson  (1805),  6  East,  507. 
{i)  Napier  v.  Bruce  (1842),  8  CI.  &  Ein.  470,  H.  L. 

{h)  Evans  v.  Earle  (1854),  10  Exck  1 ;  Curling  v.  ChalJden  (1815),  3  M.  &  S. 
602 ;  FarJcer  v.  Wise  (1817),  6  M.  &  S.  239. 

(1)  London  Assurance  Co.  v.  Bold  (1844),  6  Q.  B.  514,  per  Wightman,  J.,  at 
p.  526;  Banhy  v.  Coutts  &  Co.  (1885),  29  Ch.  D.  500. 

(m)  ^ee  Fearsally.  Summerseit  {1812) ,  4  Tannt.  593;  Sansom  v.  Bell  (1809), 

2  Camp.  39 ;  Plastic  Decoration  and  Papier-MacM  Co.  v.  Massey -Mainiuaring 
(1895),  11  T.  L.  E.  205. 

{n)  Kepp  V.  Wiggett  (1850),  10  0.  B.  35. 

(o)  Broom's  Legal  Maxims,  7th  ed.,  p.  441  ;  Borradaile  v.  Hunter  (1843), 
5  Man.  &  G.  639 ;  Lindus  v.  Melrose  (1858),  3  H.  &  N.  177,  Ex.  Oh. ;  Taylor  v. 
St.  Helens  Corporation  (1877),  6  Ch.  D.  264,  0.  A.,  per  Jessel,  M.E.,  at  p.  270. 

{p)  Borradaile  v.  Hunter^  supra.  As  to  the  application  of  this  rule,  see  further, 
titles  CoNTEACT,  Vol.  YIL,  p.  516  ;  Deeds  ajs^d  Othee  Instruments, 
Vol.  X.,  p.  441 ;  Evidence,  Vol.  XIII.,  p.  427. 

[q)  Mayer  v.  Isaac  (1840),  6  M.  &  W.  605  ;  Mason  v.  Pritchard  (1810),  12  East, 
227 ;  Wood  v.  Priestner  (1867),  L.  E.  2  Exch.  66,  282,  Ex.  Oh. ;  Hargreave  v. 
Bmee  (1829),  6  Bing.  244. 

M  Nicholson  v.  Paget  (1832),  1  Or.  &  M.  48. 

(s)  See  p.  479,  post,  and  the  cases  there  cited. 
.  (t)  See  pp.  479  et  seq.,  post,  and  also  Wright  v.  Russel  (1774),  2  Wm.  Bl.  934  ; 
Pearsall  v.  Summersett,  supra;  Chalmers  v.  Victors  (1868),  16  W.  E.  1046; 
Henton  v.  Paddison  (1893),  68  L.  T.  405.  When  an  obligation  exists  solely  by 
virtue  of  a  covenant,  its  extent  is  to  be  measured  only  by  the  words  of  the 
covenant  {Sumner  v.  Powell  (1816),  2  Mer.  30). 

(a)  Holmes  v.  Mitchell  (1859),  7  0.  B.  (n.  s.)  361 ;  Sheers  v.  Thimhlehy  &  So72 
(1897),  76  L.  T.  709,  C.  A., per  Lopes,  L.  J.,  at  p.  711  ;  and  see  pp.  468,  469,  ante. 

{b)  Where  the  words  used  are  susceptible  of  more  than  one  meaning,  extrinsic 
evidence  is  admissible  to  show  what  were  the  facts  which  the  negotiating 
parties  had  in  mind  (see  Bank  of  New  Zealand  v.  Simpson,  [1900]  A.  C.  182,  P.  C), 
but  not  where  such  words  have  a  definite  meaning,  acquired  by  long  usage  on  the 
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its  terms  (c).  Thus  it  is  available  to  show  whether  the  guarantee.  I'^^t  iy. 
refers  to  a  past  or  future  credit  {d) ;  to  indicate  what  are  the  sur-  Interpreta- 
rounding  circumstances  (e),  by  means  of  which  a  guarantee,  like 
any  other  mercantile  contract,  is  peculiarly  susceptible  of  explana- 
tion (/) ;  to  show  what  was  the  position  of  the  contracting  parties, 
but  not  what  was  said  at  the  time  of  giving  the  guarantee  (g) ;  also 
to  identify  matters  referred  to  in  the  memorandum  of  guarantee  Qi), 
and  to  show  whether  a  person  is  really  a  surety  entitled  to  contribu- 
tion, or  a  surety  for  his  co-sureties  (i).  Where,  however,  a  clear 
meaning  appears  without  any  evidence  at  all,  the  court  will  not 


part  of  conveyancers  and  others  [Henderson  v.  Arthur,  [1907]  1  K.  B.  10,  0.  A.j. 
General  evidence  as  to  the  meaning  of  the  words  of  a  contract  should  not  be 
admitted  without  a  distinct  averment  on  the  record  as  to  the  particular  words 
to  which  proof  is  to  be  directed  and  the  precise  technical  or  trade  meaning 
which  is  intended  to  be  attributed  to  them  {8uUon  &  Go.  v.  Ciceri  &  Oo.  (1890), 
15  App.  Cas.  144,  per  Lord  "Watson,  at  p.  152;  and  see  Bainbridge  y.  Wade 
(1850),  16  Q.  B.  89). 

(c)  Goldshede  v.  Siua7i  (1847),  1  Exch.  154:,  per  Pollock,  O.B.,  at  pp.  157, 158  ; 
and  see  Neiu  London  Credit  Syndicate  v.  Neale,  [1898]  2  Q.  B.  487,  0.  A.  ;  Young 
V.  Austen  (1869),  L.  E.  4  0.  P.  553. 

(d)  Ooldshede  v.  8iuan,  supra;  Colhourn  v.  Daivson  (1851),  10  0.  B.  765; 
Butcher  v.  8teuart  (1843),  11  M.  &  W.  857  ;  Edwards  v.  Jevons  (1849),  8  0.  B. 
436 ;  Steele  v.  Hoe  (1849),  14  Q.  B.  431  ;  Broom  v.  Batchelor  (1856),  1  H.  &  N. 
255  ;  and  see  King  v.  Cole  (1848),  2  Exch.  628 ;  Haigh  v.  Broohs  (1839),  10  Ad. 
&  El.  309. 

(e)  Hefield  v.  Meadoius  (1869),  L.  E.  4  0.  P.  595 ;  Wood  v.  Priestner  (1866), 
L.  E.  2  Exch.  66 ;  Montefiore  v.  Lloyd  (1.863),  15  0.  B.  (n.  s.)  203  ;  Coles  v.  Pach 
(1869),  L.  E.  5  0.  P.  65,  70,  71 ;  Leathley  v.  Spyer  (1870),  L.  E.'  5  0.  P.  595  ; 
Broiun  v.  Fletcher  (1876),  35  L.  T.  165  ;  Nottingham  Hide  Co.  v.  Bottrill  (1873), 
L.  E.  8  C.  P.  694 ;  Spark  v.  Heslop  (1859),  1  E.  &  E.  563,  570 ;  Laurie  v.  Schole- 
field  (1869),  L.  E.  4  0.  P.  622  ;  Plant  v.  Bourne,  [1897]  2  Ch.  281,  0.  A.  ; 
MorrellY.  Coican  (1877),  7  Ch.  D.  151,  0.  A.  ;  Htnton  v.  Paddison  (1893),  68 
L.  T.  405,  407;  Grahame  v.  Grahame  (1887),  19  L.  E.  Ir.  249;  Hogarth 
V.  Miller,  Brother  S  Co.,  [1891]  A.  0.  48.  In  most  of  the  above  cases 
the  court  had  to  determine,  by  reference  to  the  surrounding  circum- 
stances, whether  a  guarantee  was  a  continuing  guarantee  or  not.  Eor 
the  definition  of  a  continuing  guarantee,  see  p.  440,  ante,  and  as  to  the 
liability  of  a  surety  under  such  a  guarantee,  see  pp.  478  et  seq.,  post.  In  Chalmers 
V.  Victors  (1868),  16  W.  E.  1046,  a  guarantee  "for  liabilities  incurred  by  A.  to 
B.,  to  the  extent  of  £50,"  was,  having  regard  to  the  extrinsic  circumstances  of 
the  case,  held  to  extend  to  £41  due  from  the  principal  debtor  at  the  date  of  the 
guarantee  and  subsequent  advances  up  to  £9  only  (and  see  Morrell  v.  Coiuan, 
supra).  Though,  in  construing  a  contract,  the  court  is  entitled  to  look  at  the 
surroundiDg  circumstances  and  other  matters  which  existed  at  the  time  of  the 
making  of  the  contract,  it  is  not  entitled  to  look  at  any  negotiations  which  may 
previously  have  taken  place  {Taf  Vale  Bail.  Go.  v.  Davis  &  Sons,  [1894]  1 
Q.  B.  43,  C.  A.,  per  Lopes,  L.J.,  at  p.  54). 

(/)  Johnston  v.  Nicholls  (1845),  1  0.  B.  251,  per  Maule,  J.,  at  p.  269.  All 
dpcuments  not  under  seal  must  be  construed  with  reference  to  the  surrounding 
circumstances  of  which  there  is  evidence  not  contradicted  [Re  Armitage,  Ex  parte 
Good  (1877),_5  Ch.  D.  46,  C.  A.,  per  Jessel,  M.E.,  at  pp.  58,  59).  When  we 
infer  the  existence  of  intention  from  an  act  or  acts  not  done  for  the  purpose  of 
manifesting  it,  the  surrounding  circumstances  are  looked  at  to  see  what  light 
they  throw  upon  the  action  (Markby,  Elements  of  Law,  6th  ed.,  p.  131). 

[g)  Laurie  v.  Scholefield,  supra,  per  Byles,  J.,  at  p.  626;  and  see  Taff  Vale 
Rail.  Co.  V.  Davis  &  Sons,  supra,  per  Lopes,  L.J.,  at  p.  54. 

[h)  Shortrede  v.  Cheek  (1834),  1  Ad.  &  El.  57  ;  Bateman  v.  Fhilh'ps  (1812),  15 
East,  272  ;  Brown  v.  Fletcher,  supra ;  Holmes  v.  Mitchell  (1859),  7  0.  B.  (n.  s.) 
361,  368  ;  Macdonald  v.  Longhottom  (1859),  1  E.  &  E.  977. 

(?)  Graythorne  v.  Swinlurne  (1807),  14  Yes.  160;  Re  Denton's  Estate^  Licenses 
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Part  IV.  break  in  upon  the  rule  which  prohibits  the  variation  of  a  written 
Interpreta-  document  by  extrinsic  evidence  (k). 

* — '  911.  Where  there  are  no  words  of  doubtful  trade  meaning,  and 

Functions  of  the  extrinsic  facts  are  not  in  controversy,  the  question  whether  the 
court  and  words  used  by  the  parties  amount  to  a  contract  of  guarantee  is 
respectively.  ^or  the  jury,  but  for  the  court  alone  (1).    Where,  however,  a 

surety  has  agreed  to  guarantee  a  specific  sum,  it  may  be  left  to  the 
jury  to  say  whether  this  sum  comprised  money  advanced  before  the 
date  of  the  guarantee  as  well  as  a  subsequent  advance  (m).  Though 
the  nature  of  a  contract  does  not  depend  upon  the  name  given  to  it 
(whether  it  be  "  insurance  "  or  "guarantee"),  but  upon  the  sub- 
stance thereof  {n),  nevertheless,  where  a  particular  contract  is 
cl€*'cribed  by  the  parties  thereto  as  a  "policy  of  insurance,"  this 
fact  will,  in  construing  it,  be  treated  by  the  court  as  affording  some 
indication  of  an  intention  not  to  enter  into  a    guarantee"  (o). 


Part  V. — The  Liability  of  the  Surety. 

Sect.  1. — Special  Characteristics, 

Secondary  912.  The  liability  of  the  surety  is  secondary  {p) — that  is  to  say, 
liability  of  it  does  not  arise  until  another  (namely,  the  principal  debtor),  whose 
surety.  liability  is  primary,  has  made  default  {q).    Consequently  a  creditor 

cannot,  before  any  default  has  been  committed,  bring  an  action 
quia  timet  against  a  surety  to  force  him  to  set  apart  money  to 
provide  for  the  possibility  of  a  debt  becoming  due  from  the  principal 

Insurance  Corporation  and  Guarantee  Fund,  Ltd.  v.  Denton,  [1904]  2  Ch.  178, 
C.  A.,  _per  Yaughan  Williams,  L.J.,  at  p.  189. 

{h)  London  Assurance  Co.  v.  Bold  (1844),  6  Q.  B.  514,  jper  Colehidge, 
J.,  at  p.  525. 

(?)  Bank  of  Montreal  v.  Munster  Bank  (1876),  11  I.  E.  0.  L.  47,  55  ;  and 
see  Faher  v.  Lathom  (Earl)  (1897),  77  L.  T.  168. 

(m)  Matthews  v.  Bloxsome  (1864),  33  L.  J.  (q.  b.)  209. 

{n)  Seaton  v.  Heath,  Beaton  v.  Burnand,  [1899]  1  Q.  B.  782,  0.  A.,_per  Eomee, 
L.J.,  at  p.  793.  The  dicta  of  the  Court  of  Appeal  in  this  case  on  this  subject 
are  unaftected  by  the  reversal  of  the  decision  itself  by  the  House  of  Lords 
{Seaton  v.  Burnand,  Burnand  v.  Seaton,  [1900]  A.  C.  135);  see  Be  Denton's 
Estate,  Licenses  Insurance  Corporation  and  Guarantee  Fund,  Ltd.  v.  Denton, 
supra,  per  Yaughan  Williams,  L.J.,  at  p.  188.  See  also  Reynolds  v.  Wheeler 
(1861),  10  0.  B.  (N.  s.)  561,  566;  Shaw  v.  Boyce,  Ltd.,  [1911]  1  Ch.  138,  j^er 
Warrington,  J.,  at  p.  147. 

(o)  Dane  v.  Mortgage  Insurance  Corporation,  [1894]  1  Q.  B.  54,  C.  A.  ;  see 
]3.  465,  ante. 

{p)  The  liability  is  "  secondary"  whenever  the  promise  to  be  answerable  for 
another  does  not  exonerate  the  latter  from  liability  but  leaves  him  primarily 
liable  [Mallet  v.  Bateman  (1865),  L.  E.  1  C.  P.  163,  Ex.  Ch.). 

(q)  The  surety,  however,  by  his  guarantee  contracts  not  a  contingent,  but  a 
present  debt  {Atkinson  v.  Grey  (1853),  1  Sm.  &  G-.  577),  yet  the  contract  of 
guarantee  has  been  described  as  a  contract  to  indemnify  the  promisee  on  a  con- 
tingency {Sampson  v.  Burton  (1820),  4  Moore  (o.  P.),  515).  Sometimes,  however, 
a  guarantee  is  binding  on  directors  of  a  public  company  and  not  on  the  company 
{Yorkshire  Bailway  Wagon  Co.  v.  Maclure  (1882),  21  Ch.  D.  309,  C.  A. ;  Chapleo 
Y.Brunswick  Building  Society  {1881),  6  U.  B.  D.  696,  0.  A.),  and,  moreover, 
their  liability  may  continue  after  that  of  the  company  has  ceased  {Be  London 
Chartered  Bank  of  Australia,  [1893]  3  Ch.  540). 


Part  V. — The  Liability  of  the  Surety. 


479 


debtor,  should  the  latter  make  default  (r),  while,  on  the  other  hand,  Sect.  i. 

a  surety  is  no  more  justified  in  placing  the  whole  of  his  property  Special 

out  of  the  reach  of  liability  to  pay  the  guaranteed  debt  than  if  he  Charac- 
were  the  principal  debtor  (s). 


teristics. 


Evidence 
required  in 
action  by 
creditor 
against 
surety. 


'juris. 


913.  In  an  action  against  the  surety  by  the  creditor,  a  judgment 
or  award  obtained  by  the  latter  against  the  principal  debtor  is  not 
evidence  against  the  surety,  being  res  inter  alios  acta  (t) ;  nor  do 
the  principal  debtor's  admissions  of  liability  dispense  with  proof 
by  the  creditor  of  the  facts  admitted  (a).  However,  an  account 
delivered  by  an  agent  to  his  employer,  charging  himself,  is  evidence 
against  the  surety  of  the  agent  (b).  Official  books  and  reports, 
which  the  person  whose  fidelity  has  been  guaranteed  is  bound  to 
keep  as  a  duty  incidental  to  his  office,  are,  apparently,  presumptive 
evidence  against  the  surety  (c). 

Sect.  2.— Extent  of  Liability, 

Sub-Sect.  1. — As  regards  Subject-matter, 

914.  The  surety  is  regarded  as  a  favoured  debtor  {d).  He  is  The  surety's 
entitled,  as  such,  to  insist  upon  a  rigid  adherence  to  the  terms  of  contract  is 

 \   strictissimi 

(r)  AntrobusY.  Davidson  (1817),  3  Mer.  569,  cited  in  Wolmershausen  v.  OulUck, 
[1893]  2  Oh.  514,  _per  Wbight,  J.,  at  p.  524.  In  determining  the  value  of  an 
estate  for  estate  duty  calculation,  no  deduction  is  made  for  debts  due  from  the 
deceased  which  are  not  incurred  "wholly  for  the  deceased's  own  use  and 
benefit,"  or  for  any  debt  in  respect  whereof  there  is  a  right  to  reimbursement 
from  any  other  estate  or  person  "  (Finance  Act,  1894  (57  &  58  Yict.  c.  30), 
s.  7  (1)  (a),  (b) ) ;  and  see  title  Estate  and  Other  Death  Duties,  Yol.  XIII., 
p.  210. 

(s)  GoodricJceY.  Taylor  (1864),  2  De  G.  J.  &  Sm.  135,  C.  A. ,  _per  Turner, 
L.J.,  at  p.  141  ;  and  see  Re  Ridler,  Ridler  v.  Ridler  (1882),  22  Oh.  D.  74,  0.  A. 

\t)  Re  Kitcliin,  Ex  'parte  Young  (1881),  17  Ch.  D.  668,  0.  A.  ;  and  see  Evans  v. 
Beattie  (1803),  5  Esp.  26;  Mercantile  Investment  and  General  Trust  Co.  v.  River 
Plate  Trust,  Loan,  and  Agency  Co.,  [1894]  1  Ch.  578;  Bacon  v.  Chesney  (1816),  1 
Stark.  192.    As  to  this  see,  generally,  title  I^yidence,  Vol.  XIII.,  pp.  420,  483. 

(a)  See  Evans  v.  Beattie,  supra ;  King  v.  Norman  (1847),  4  0.  B.  884.  As  to 
the  reopening,  at  the  surety's  request,  of  the  accounts  of  an  official  liquidator 
which  have  been  carried  in  and  vouched  for  without  notice  to  the  surety,  see 
Re  Birmingham  Brewing,  Malting  and  Distilling  Co.,  Ltd.  (1883),  52  L.  J.  (CH.) 
358.  In  this  connection  it  may  be  stated  that  a  receipt  signed  by  a  surety  is 
not  always  conclusive  evidence  against  him  [Straton  v.  Rastall  (1788),  2  Term 
Eep.  366),  though  a  receipt  given  with  full  knowledge  of  all  the  circumstances 
depending  between  the  parties  is  usually  regarded  as  conclusive  [Bristow  v. 
Eastman  (1794),  1  Esp.  172). 

(&)  LysaghtY.  Walker  (1831),  5  Bli.  (n.  s.)  1,  H.  L.  Entries  of  moneys  received 
hj  a  deceased  collector  of  taxes  in  a  book  which  he  kept  for  his  own  private 
convenience  are  good  evidence  against  his  surety,  without  calling  as  witnesses 
the  persons  from  whom  such  moneys  were  received  (Middleton  v.  Melton  (1831), 
5  Man.  &  Ey.  (k.  b.)  264),  and  in  an  action  against  the  surety  of  a  bailitf,  who 
has  kept  back  money,  a  written  admission  by  the  latter  of  the  receipt  of  such 
money  is  also  available  as  evidence  against  the  surety  {Perchard  and  Hamerton 
Y.  Tindall  (1795),  1  Esp.  394). 

(c)  Ahbeyleix  Union  Guardians  v.  Sufcliffe  (1890),  26  L.  E.  Ir.  332  ;  and  see 
Union  Town  v.  Bermes  (1882),  43  American  Eeports,  369.  In  an  American  case 
a  surety  was  held  not  to  be  estopped  from  contesting  the  correctness  of  the  volun- 
tary official  reports  made  by  the  principal  debtor  as  to  the  amount  of  moneys 
in  his  hands  at  the,  commencement  of  the  term  which  the  bond  was  intended  to 
cover  {Van  Sickel  v.  Buffalo  County  (1882),  42  American  Eeports,  753). 

{d)  JVheatley  v.  Bastow  (1855),  7  De  G.  M.  &  G.  261,  0.  A.,  per  Turner,  L.  J., 


480 


Guarantee. 


Sect.  2. 

Extent  of 
Liability. 

Examples. 

Balance  due 
to  bank. 


Unlimited 
guarantee  in 
respect  of 
goods. 


Promissory 
note. 


Bill  of 
exchange. 


his  (the  surety's)  obligation  by  the  creditor,  and  cannot  be  made 
liable  for  more  than  he  has  undertaken  (e) ;  for,  though  his  contract 
is  not,  like  that  of  an  insurer,  uherrimcB  fidei  (/),  it  is  one  strictissimi 
juri^  (g).  Thus,  a  surety  in  a  bond,  conditioned  to  answer  for  any 
balance  which  may  become  due  from  another  to  a  bank,  is  only  liable 
for  a  balance  which  constitutes  a  legal  debt  (h),  while  if  the  surety 
stipulates  that  money  shall  be  lent  to  a  principal  debtor,  the  money 
lent  must,  apparently,  first  have  reached  the  creditor's  hand,  and  then 
have  been  lent  to  the  principal  debtor,  to  render  the  surety  liable  {i). 
So,  where  a  guarantee  unlimited  in  amount  is  given  in  respect 
of  goods  to  be  supplied  to  another,  there  must  be  a  subsequent 
bond  fide  supply,  and  to  a  reasonable  extent,  to  render  the  surety 
liable  {k\  though,  subject  to  this  condition,  the  amount  supplied  is 
discretionary  (I). 

A  promissory  note  given  by  a  principal  and  surety  for  a  definite 
sum,  payable  on  a  fixed  day,  is  presumed  to  be  given  in  considera- 
tion of  an  advance  at  the  date  of  the  note,  and  not  in  payment  of 
the  balance  of  an  account  current  between  the  principal  debtor  and 
the  creditor,  and  this  presumption,  unless  disproved,  must  be  fulfilled 
to  render  the  surety  liable  (m), 

A  surety  who  guarantees  the  payment  of  a  bill  of  exchange,  to  be 
drawn  for  a  specific  sum,  is  not  liable,  even  to  the  extent  of  that 


at  pp.  279,  . 280;  He  Sherry,  London  and  County  Banking  Co.  v.  Terry  (1884),  25 
Ch.  D.  692,  C.  A.,  per  Lord  Selboene,  L.O.,  at  p.  703  ;  Blest  v.  Brown  (1862),  8 
Jnr.  (n.  s.)  602;  Williamson  v.  Goold  (1823),  1  Bing.,  Ill,  per  Dallas,  C.J.,  at 
p.  176.  However,  in  Re  O'Neills,  Minors  (1837),  San.  &  Sc.  686,  O'Loghlen, 
M.E.,  at  p.  687,  states  that  he  was  never  inclined  to  concur  in  the  principle 
which  distinguishes  the  surety  from  the  principal  debtor,  or  by  which  the  former 
is  supposed  to  be  regarded  in  a  more  favourable  light  by  courts  of  equity. 

(e)  Warre  v.  Calvert  (1837),  7  Ad.  &  El.  143  ;  Leigh  v.  Taylor  (1827),  7  B.  &  0. 
491;  Smith  v.  Brandram  (1841),  2  Man.  &  Gr.  244;  Cordon  v.  Eae  (1858),  8 
E.  &  B.  1065;  Mortgage  Insurance  Corporation  v.  Found  (1895),  65  L.  J.  (q.  b.) 
129,  H.  L.  ;  Plastic  Decoration  and  Papier-Mache  Co.  v.  Massey-Mainwaring 
(1895),  11  T.  L.  E.  205  ;  Wembley  Urban  District  Council  v.  Poor  Law  and  Local 
Government  Officers'  Mutual  Guarantee  Association,  Ltd.  (1901),  17  T.  L.  E.  516  ; 
and  see  Luning  v.  Milton  (1890),  7  T.  L.  E.  12  ;  Tanner  v.  Woolmer  (1853),  8 
Exch.  482. 

(/)  Seaton  v.  Eeath,  Seaton  v.  Burnand,  [1899]  1  Q.  B.  782,  0.  A.,  per  Eomer, 
L.J.,  at  p.  793;  Blackburn,  Low  &  Co.  v.  Vigors  (1887),  12  App.  Cas.  531;  and 
see  Blest  V.  Brown,  supra  ;  Morten  v.  Marshall  (1863),  9  Jur.  (n.  s.)  651 ;  Stam- 
ford, Spalding,  and  Boston  Banking  Co.  v.  Ball  (1862),  4  De  G.  E.  &  J.  310. 

(g)  Bacon  v.  Chesney  (1816),  1  Stark.  192;  Stamford,  Spalding,  and  Boston 
Banking  Co.  v.  Ball,  supra. 

ill)  Swan  V.  Bank  of  Scotland  (1836),  10  Bli.  (N.  S.)  627,  H.  L.  As  to  when 
money  can  be  said  to  be  due,  see  Be  Moss,  Ex  parte  Hallet,  [1905]  2  K.  B.  307, 
per  Darling,  J.,  at  p.  314.  Due  payment  does  not,  of  itself,  mean  "punctual 
payment"  (see  Starkey  v.  Barton,  [1909]  1  Ch.  284). 

[i)  See  Halford  v.  Byron  (1700),  Free.  Ch.  178  ;  Stone  v.  Compton  (1838),  5 
Bing.  (n.  c.)  142 ;  Burton  v.  Gray  (1873),  8  Oh.  App.  932  ;  Dimmock  v.  Sturla 
(1845),  14  M.  &  W.  758  ;  O^ord  v.  Davies  (1862),  12  C.  B.  (n.  s.)  748  ;  Grahame 
V.  Grahame  (1887),  19  L.  E.  Ir.  249. 

{k)  Westhead  v.  Sproson  (1861),  6  H.  &  N.  728  ;  Boyd  v.  Moyle  (1846),  2  C.  B. 
644,  650 ;  Johnston  v.  Nicholls  (1845),  1  0.  B.  251  ;  Broom  v.  Batchelor  (1856),  1 
H.  &  N.  255  ;  Wood  v.  Benson  (1831),  2  Cr.  &  J.  94. 
(0  White  V.  Woodiuard  (1848),  5  C.  B.  810. 

(m)  Be  Boys,  Eedes  v.  Boys,  Ex  parte  Hop  Planters  Co.  (1870),  L.  E.  10  Eq. 
467. 


Part  V. — The  Liability  of  the  Surety. 


481 


sum,  on  a  bill  given  for  a  larger  sum  (n),  while,  on  the  other  hand,      Sect.  2, 
a  limited  guarantee  for  moneys  lent  to  a  specified  amount  is  not    Extent  of 
invalidated  by  moneys  being  lent  above  such  amount,  though  the  Liability 
surety  cannot  be  made  liable  beyond  the  figure  prescribed  by  the  Loan  larc^er 
guarantee  (0),  and,  when  the  guarantee  is  so  worded,  may  only  be  than 
liable  for  advances  once  made  to  the  stipulated  amount  (p).  guarantee. 

A  surety  for  payment  by  a  husband  and  wife  of  the  purchase-  Yariation  in 
money  of  an  estate,  which,  under  an  agreement,  is  to  be  sold  to  ^^^^^^^ 
them  both,  will  not  be  liable  if  the  estate  be  sold  to  the  husband 
only  (q). 

Where  a  landlord  has  waived  a  notice  to  qiiit  given  by  him  to  a  Rent  under 
yearly  tenant,  whereby  a  new  tenancy  is  created,  a  surety  for  pay-  extended 
ment  of  the  rent,  under  the  original  tenancy,  is  not  liable  for  rent 
accruing  after  the  time  when  the  notice  to  quit  would  have 
expired  (?-). 

Where  the  consideration  for  the  surety's  promise  is  forbearance  Forbearance, 
to  sue,  or  to  continue  legal  proceedings  against,  .the  principal 
■debtor,  all  stipulations  on  this  subject  which  constitute  part  of  such 
consideration  must  be  strictly  complied  with,  or  the  surety  will  not 
be  bound  (s).  Neither  will  a  surety  for  payment  of  what  may  be 
recovered  by  the  plaintiff  in  an  action  be  held  liable  if,  in  a  case 
where  the  surety  bond  stipulates  that  the  action  shall  be  defended, 
judgment  is  allowed  to  go  by  default  (i). 

915.  Where  a  surety  imposes  a  limit  on  his  own  primary  liability.  Rules  of 
without  stipulating  that  the  whole  indebtedness  of  the  principal  ^^^J^^^^^^^^ 
debtor  shall  not  exceed  it,  the  following  principles  of  construction  i^abmty 
apply,  namely  :  (1)  Where  the  guarantee  is  intended  to  secure  limited, 
a  floating  balance,  which  may  in   future  become   due   to  the 
creditor,  it  is  deemed  jprimd  facie  to  apply  to  part  only  of  the 
debt  co-extensive  with  the  surety's  prescribed  limit  of  pecuniary 
liability ;  (2)  where  the  guarantee  be  given  for  a  debt  already 
ascertained,  which  exceeds  the  pecuniary  limit  of  the  guarantee,  it 
is  not  'prima  facie  to  be  regarded  as  a  security  for  a  part  only  of  the 
debt,  it  being  a  question  of  construction  in  each  case  whether  the  . 
intention  was  to  guarantee  the  whole  debt,  with  a  limitation  on  tha 
liability  of  the  surety,  or  to  guarantee  a  part  of  the  debt  only  {a). 


[n]  Philips  V.  AstUng  (1809),  2  Taunt.  206  ;  and  see  Sumner  v.  Powell  (1816), 
2  Mer.  30.  Where  a  surety  has  joined  in  a  bond  for  £1,000,  the  subsequent 
agreement  by  the  creditor  that  the  debt  shall  be  £500  only  will  not  discharge 
surety  [Croydon  Gas  Co.  v.  Dickinson  (1876),  2  C.  P.  D.  46,  .0.  A.,  per 
Amphlett,  J.  A.,  at  p.  51). 

(0)  Hall  V.  Grose  (1814),  cited,  Chitty  on  Commercial  Law,  Yol.  IIL,  p.  323  ; 
and  see  Williams  v.  Rawlinson  (1825),  3  Bing.  71,  78  ;  Mason  v.  Pritdiard  (1810), 
12  East,  227  ;  Parker  v.  Wise  (1817),  6  M.  &  S.  239;  R.  v.  GCallaglian  (1838); 
1  I.  Eq.  E.  439. 

[p)  Kirhy  v.  Marlhoi'ough  {Duke)  (1813),  2  M.  &  S.  18 ;  and  see  Browning  v. 
Baldwin  (1879),  40  L.  T.  248. 

(2)  De  Brettes  v.  Goodman  (1855),  9  Moo.  P.  0.  0.  466. 
(r)  Tayleur  v.  Wildin  (1868),  37  L.  J.  (ex.)  173. 

(5)  Roit  V.  Cozens  (185B),  18  0.  B.  673;  and  see,  further,  the  cases  cited  at 
pp.  451  tt  seq.,  ante. 

{t)  Luning  v  Milton  (1890),  7  T.  L.  E.  12. 

(a)  Ellis  V.  Emmanuel  (1876),  1  Ex.  D.  157,  0.  A.  ;  Holson  v.  Bass  (1871), 
6  Ch.  App.  792;  Ex  parte  Rushfcn^th  (1805),  10  Yes.  409;  Bardwell  v.  Lydall 

H.L.— XV.  E 
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916.  The  surety's  liability  will  not  be  unduly  extended.  Never- 
theless, it  comprises  all  transactions  which  naturally  and  reason- 
ably are  entered  into  on  the  faith  of  the  guarantee  (6).  Thus,  a 
covenant  by  a  surety  for  the  due  payment  of  interest  during  the 
continuance  of  a  mortgage  security  obliges  him  to  pay  interest  so 
long  as  the  principal  sum  remains  unpaid,  and  therefore  after 
default  has  been  made  by  the  principal  debtor  in  payment  of  the 
mortgage  money  on  the  day  prescribed  (c).  Moreover,  even  after  the 
right  to  recover  the  principal  sum  from  a  surety  has  become  statute- 
barred,  interest  due  th,ereon  is  sometimes  recoverable  (d). 

The  recovery  of  judgment,  however,  against  the  principal  debtor 
for  the  principal  sum  due  apparently  operates  to  relieve  the  surety 
from  liability  to  pay  future  interest  (e),  while  the  bankruptcy  of  the 
principal  debtor  relieves  from  further  liability  a  surety  who  is  to 
continue  liable  for  interest  only  so  long  as  anything  remains  due  in 
respect  of  the  principal  money  (/). 

917.  The  extent  of  the  surety's  liability  is,  and  has  always  been, 
the  same  at  law  and  in  equity  (g).-  Such  liability  need  not  be 
co-extensive  with  that  of  the  principal  debtor,  but,  in  so  far  as  it 
exceeds  it,  is  not  a  suretyship  liability  at  all  (li). 


(1831),  7  Bing.  489;  Paley  v.  Field  (1806),  12  Yes.  435;  Gee  v.  Fack  (1863), 
33  L.  J.  (q.  b.)  49  ;  Be  Garner,  Fx  parte  Holmes  (1839),  Mont.  &  Ch.  301 ; 
Thornton  v.  M'Kewan  (1862),  32  L.  J.  (ch.)  69  ;  Gray  v.  SecJcham  (1872),  7  Ch. 
App.  680 ;  Veitch  v.  National  Bank  of  Scotland  (1907),  44  Sc.  L.  R.  394.  Some- 
times the  language  of  a  limited  guarantee,  given  to  secure  a  floating  balance, 
clearly  indicates  an  intention  that  it  shall  nevertheless  apply  to  the  whole  debt 
[Re  Sass,  Fx  parte  National  Provincial  Bank  of  Fngland,  [1896]  2  Q.  B.  12  ;  Be 
Bees,  Fx  parte  National  Provincial  Bank  of  Fngland  (1881),  17  Ch.  D.  98,  C.  A. ; 
Midland  Banking  Go.  v.  Chambers  (1869),  4  Ch.  App.  398).  When  such  is  the 
case  the  creditor,  in  the  event  of  the  principal  debtor's  bankruptcy,  is  entitled 
to  prove  for  the  whole  debt  due  to  him,  and  until  it  has  been  liquidated  the 
surety  cannot  stand  in  the  creditor's  place  as  to  future  dividends  {Harrison's 
Case  (1871),  6  Ch.  App.  286  ;  Lee  and  Moor's  Case  (1868),  L.  R.  5  Eq.  368). 

(6)  Ogden  v.  Aspinall  (1826),  7  Dow.  &  Ey.  (k.  b.)  637  ;  Pattison  v.  Belford  • 
Union  Guardians  (1856),  1  H.  &  N.  523,  Ex.  Ch.  ;  Gwynne  v.  Burnell  (1837), 
7  CI.  &  Fin.  572,  H.  L.  ;  Loveland  v.  Knight  (1828),  3  C.  &  P.  106;  Melville  v. 
Doidge  (1848),  6  C.  B.  450 ;  Saunders  v.  Taylor  (1829),  9  B.  &  C.  35 ;  Barler  v. 
Mackrell  (1892),  41  W.  E.  341,  C.  A.;  Pyhus  y.  Gihh  (1856),  6  E.  &  B.  902; 
SkiJlett  V.  Fletcher  (1867),  L.  E.  2  C.  P.  469,  Ex.  Ch. ;  Osiuald  v.  Berivick-upon- 
Tweed  Corporation  (1856),  5  H.  L.  Cas.  856. 

(c)  King  v.  Greenhill  (1843),  6  Man.  &  G.  59. 

{d)  Parr's  Banking  Co.  v.  Yates,  [1898]  2  Q.  B.  460,  0.  A.,  where  the  guarantee 
expressly  provided  that  interest  in  arrear  should  become  principal,  and  conse- 
quently interest  accruing  due  within  six  years  of  action  brought  was  recoverable, 
although  the  right  to  recover  the  advances  was  gone.  Compare  Be  FitzGeorge, 
Fx  parte  Bohson,  [1905]  1  K  B.  462,  where  a  surety  who  guaranteed  the  pay- 
ment of  interest  on  a  debenture  bond,  issued  by  a  company,  until  repayment  of 
the  principal  sum,  was  held  liable  to  make  payment  of  such  interest,  after  the 
dissolution  of  the  company. 

(e)  Fader  v.  Lathom  {Farl)  (1897),  77  L.  T.  168. 

(/)  Be  Moss,  Fx  parte  Hallet,  [1905]  2  K.  B.  307. 

(V)  Samuell  v.  Howarth  (1817),  3  Mer.  272,  per  Lord-ELDON,  L.C.,  at  p.  278  ; 
BatcMffe  v.  Graves  (1683),  1  Yern.  196. 

[h)  See  Theobald  on  the  Law  of  Principal  and  Surety,  pp.  3,  66 ;  Bell, 
Principles  of  the  Law  of  Scotland,  10th  ed.,  p.  110 ;  and  see  Ferry  v.  Burchard 
(1852),  21  Connecticut  Eeports,  597,_per  Stoers,  J.,  at  p.  602.  By  the  old  Eoman 
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Where,  under  the  guarantee,  the  liability  of  the  surety  equals  Sect.  2. 

in  extent  and  amount  that  of  the  principal  debtor,  he  makes  him-  Extent  of 

self  responsible  for  any  loss  sustained  by  the  creditor  through  the  Liability 
principal  debtor's  default  (i). 

918.  When  the  surety's  liability  is  limited  to  a  fixed  sum,  he  is  When 

not  liable  for  interest  on  a  larger  sum  (j),  but  he  may  continue  liable  ^-^^g^^^^ 

for  interest  after  he  has  ceased  to  be  liable  for  principal  {k).    As  ^^^^ 
regards  the  surety's  liability  for  costs,  the  creditor  cannot  recover 
from  the  surety  the  cost  of  fruitless  litigation  against  the  principal 


law,  a  suretyship  which  exceeded  the  principal  obligation,  quantitate,  die,  loco, 
conditione,  modo,  was  wholly  void,  and  not  merely  jpro  ta7ito  (see  Pothier's  Law 
of  Obligations,  Evans'  edition,  Yol.  I.,  p.  230  ;  Dig.  46,  1,  16).  By  existing 
Civil  Codes  this  subtle  strictness  of  the  Eoman  law  has  been  unanimously 
rejected  (Burge,  Law  of  Suretyship,  p.  5),  and  a  guarantee,  which  exceeds  the- 
principal  obligation,  merely  has  its  limits  reduced  to  those  of  the  latter  (see 
Suretyship,  from  the  Standpoint  of  Comparative  Jurisprudence,  by  H.  A.  de 
Colyar,  K.C.,  Journal  of  the  Society  of  Comparative  Legislation,  Vol.,  YL, 
pp.  48,  49),  for  there  cannot  be  more  in  the  accessory  than  there  is  in  the 
principal  contract  (Hunter's  Eoman  Law,  4th  ed.,  p.  571).  The  Indian 
Contract  Act,  1872  (Act  IX.  of  1872),  by  s.  128,  provides  that  the  liability  of 
the  surety  is  co-extensive  with  that  of  the  principal  debtor  unless  it  is  otherwise 
provided  by  the  contract. 

{i)  Oastler  v.  Round  (1863),  11  W.  E.  518.  Where  a  guarantee  was  given  to 
secure  all  rent  reserved  under  an  agreement  which  stipulated  that  the  rent 
payable  was  to  be  £325  for  the  first  year,  and,  in  the  event  of  the  tenancy  being 
prolonged  by  the  tenant,  £350  for  the  second  year,  it  was  held  that,  reading  the 
agreement  together  with  the  guarantee,  the  latter  carried  the  second  year's 
rent,  and  was  not  limited  to  the  first  year's  rent  [Fhilip  v.  Ryan  (1901), 
Times,  12th  January).  As  to  the  extent  of  the  surety's  liability,  in  respect  of 
covenants  in  a  lease,  on  the  lessee's  bankruptcy,  see  Tuck  v.  Fyson  (1829),  6 
Bing.  321.  The  liability  of  sureties  in  a  replevin  bond  is  limited  to  the  amount 
of  rent  in  arrear  at  the  time  of  the  distress  and  the  costs,  and  they  are  not 
liable  for  subsequent  rent  {Ward  v.  Henley  (1827),  1  Y.  &  J.  285).  A  surety 
for  the  due  payment  over  by  a  treasurer  of  a  poor  law  union  to  the  guardians, 
upon  his  (the  treasurer's)  removal  from  office,  of  the  balances,  moneys  etc., 
which  shall  then  be  in  his  possession  by  virtue  of  the  office,  is  liable  for  all  money 
which  has  actually,  or  in  effect,  passed  to  such  treasurer  in  his  official  capacity 
{Pattison  v.  Bel/ord  Union  Guardians  (1856),  1  H.  &  N.  523,  Ex.  Ch.,  where 
in  the  accounts  of  the  treasurer,  for  whom  the  surety  was  liable,  debits  and 
credits  were  treated  and  allowed  by  the  auditors  as  if  they  were  actual  payments 
in  cash  and  therefore  covered  by  the  guarantee;  compare  Cosford  Union 
Guardians  v.  Grimwade  (1892),  8  T.  L.  E.  775.  When  an  assurance  company 
gives  a  bond  to  the  Board  of  Trade  covering  any  loss  or  damage  occasioned  to 
a  bankrupt's  estate  by  any  default  of  the  trustee,  it  is  liable  to  make  good  the 
trustee's  default  in  payment  of  the  penal  interest  exacted  from  him  under  the 
Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  74  (6),  for  improper  retention  of 
moneys  of  the  estate  {Board  of  Trade  v.  Employers'  Liability  Assurance  Corpora- 
tion, Ltd.,  [1910]  2  K.  B.  649,  C.  A.). 

(/)  Meek  V.  Wallis  (1872),  27  L.  T.  650.  As  regards  the  surety's  liability  for 
interest,  see  further  Re  Dixon,  Heynes  v.  Dixon,  [1900]  2  Ch.  561,  C.  A.  ; 
Ackerman  v.  Ehrensperger  (1846),  16  M.  &  W.  99;  Re  Browne  and  Wingrove,  Ex 
parte  Ador,  [1891]  2  Q.  B.  574,  C.  A. ;  Re  Moss,  Ex  parte  Hallet,  [1905]  2  K.  B. 
307  ;  and  p.  482,  ante.  There  is  no  rule  of  law  that  upon  a  contract  for  the 
payment  of  money  on  a  day  certain,  with  interest  at  a  fixed  rate  down  to  that 
day,  a  further  contract  for  the  continuance  of  the  same  rate  of  interest  is  to  be 
implied  {Cook  v.  Foivler  (1874),  L.  E.  7  H.  L.  27,  per  Lord  Selbobne,  at  p.  37). 

{k)  Parr's  Banking  Go.  v.  Yates,  [1898]  2  Q.  B.  460,  C.  A.  ;  Faher  v.  Lathom 
{Earl)  (1897),  77  L.  T,  168  ;  Re  FitzGeorge,  Ex  parte  Rolson,  [1905]  1  K  B.  462. 
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Guarantee. 


Sect.  2.     debtor,  unless  he  has  given  notice  to  the  surety  of  his  intention  to 
Extent  oi    sue  the  debtor  (Q. 

Liability.       A  surety's  liability  for  the  faithful  discharge  by  another  of 
Liability        clutios  attaching  to  a  particular  office  does  not  extend  to  losses 
under  fidelity  incurred  in  respect  of  the  performance  by  the  latter  of  duties 
guarantees.     ordinarily   performed   by   another   official  (m),  or  subsequently 
imposed  by  statute  {n).    So  a  policy  for  the  guarantee  of  the 
fidelity  of  an  assistant  overseer  of  a  parish  will  not  cover  defalca- 
tions committed  by  him  as  clerk  of  the  parish  council  (o). 

Under  a  receiver's  recognisance  the  surety  is  liable  for  all  sums 
of  money  which  the  receiver  himself  is  properly  liable  to  pay  into 
court  or  account  for  ( jj),  for  interest  on  any  balance  found  due  from 
him,  as  well  as  for  such  balance  (g),  and  for  the  costs  of  an  attach- 
ment against  the  receiver  for  not  passing  his  accounts  and  all 
costs  incurred  in  discharging  him  and  appointing  a  new  receiver  (?■). 

In  the  case  of  a  committee  or  receiver  of  the  estate  of  a  lunatic, 
the  surety  is  not  liable  for  any  default  made  in  respect  of  the  receipt  of 
rents  and  profits  after  the  lunatic's  death,  the  committee  or  receiver 
himself  not  being  responsible  in  that  capacity  (s),  but  the  surety  is 
liable,  on  the  committee  making  default  as  such,  not  only  for  the 
balance  reported  to  be  due  from  him,  but  also  for  the  costs  of  pro- 
ceedings taken  for  enforcing  the  payment  of  such  balance,  although 
he  may  have  had  no  notice  of  the  committee's  default  until  after 
such  proceedings  had  been  taken  (^),  for  he  is  liable  for  everything 
.for  which  the  committee  is  liable  (it). 

(I)  Baker  v.  Garratt  (1825),  3  Bing.  56,  per  Best,  O.J.,  at  p.  60.  As  to  the 
surety's  liability  for  costs,  see  iurfkev  Hatch,  Mansfield  &  Co.  v.  Weingott  (1906), 
22T.  L.  E.  366;  Gillett  e.  Bijp:pon  (1829),  Mood.  &  M.  406;  Spark  v.  Ileslop 
(1859),  1  E.  &  E.  563;  Keily  v.  Murphy  (1837),  Sau.  &  Sc.  479  ;  Hornby  v. 
Cardiuell  (1881),  8  Q.  B.  D.  329,  0.  A. ;  Greville  v.  Gunn  (1854),  4  I.  0.  L.  E. 
201  ;  Calvin  v.  Buckle  (1841),  8  M.  &  W.  680. 

(m)  Wembley  Urban  District  Council  v.  Poor  Laiu  and  Local  Government  Officers' 
Mutual  Guarantee  Association,  Ltd.  (1901),  17  T.  L.  E.  516. 

(n)  Bartlett  v.  A.-G.  (1709),  Park.  277;  and  see  ^ares  v.  Pwwles  {ISll),  14 
East,  510 ;  Webb  v.  James  (1840),  7  M.  &  W.  279 ;  I<:epp  v.  Wiggett  (1850),  10 
C.  B.  35 ;  Durham  Corporation  v.  Fowler  (1889),  22  Q.  B.  D.  394,  413;  compare 
Napier  v.  Bruce  (1842),  8  CI.  &  Fin.  470,  H.  L.,  where  the  surety  was  held  not 
liatle  for  an  agent's  failure  to  account  for  moneys  received  by  him  during  the 
term  of  his  agency,  but  not  in  pursuance  of  the  particular  agency  recited  in  the 
fidelity  bond,  though  the  bond  was  conditioned  for  due  accounting  during  the 
whole  time  the  agent  should  continue  to  act  as  agent  as  aforesaid. 

(o)  Cosford  Union  v.  Boor  Law  and  Local  Government  Officers'  Mutual  Guarantee 
Association  (1910),  103  L.  T.  463. 

{p)  Re  Graham,  Graham  v.  Noakes,  [1895]  1  Oh.  66;  and  see  Re  Nugent' s 
Estate,  [1897]  1  I.  E.  464.  Persons  who  supply  goods  on  credit  to  a  receiver 
and  manager  of  a  company  on  whose  assets  debentures  are  charged  pan  only 
claim  to  be  paid  out  of  the  net  amount  of  the  receiver's  indemnity  against  trade 
liabilities  incurred  by  him,  and  should  such  indemnity  be  reduced  in  amount 
owing  to  a  deficiency  in  his  accounts  they  cannot  hold  the  receiver's  sureties 
■  liable  for  such  deficiency,  as  the  suretyship  bond  is  given  to  secure  the  estate 
and  not  the  receiver's  creditors  {Re  British  Power  Traction  and  Lighting  Co., 
Ltd.,  Halifax  Joint  Stock  Banking  Co.,  Ltd.  v.  British  Power  Traction  and 
LirjMing  Co.,  Ltd,  [1910]  2  Oh.  470). 

Iq)  Dawson  v.  Paynes  (1826),  2  Euss.  466. 

(r)  Maunsell  v.  Egan  (1816),  9  I.  Eq.  E.  283. 

(5^  Re  Walker,  [1907]  2  Ch.  120,  0.  A. 

{t)  Re  Lackey  0845),  1  Ph.  509. 

(n)  Ibid.,  per  Lord  Lyndhuest,  L.C,  at  p.  511. 
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The  liability  of  a  surety  under  an  administration  bond  ceases'  Sect.  2. 

on  the  completion  of  the  administration,  and  he  cannot  be  made  Extent  of 

responsible  for  losses  which  subsequently  occur  (a).  Liability. 

The  liability  of  a  principal  and  his  surety  on  a  bond  with  a  Administra- 

penalty  cannot  exceed  such  penalty  (b).  tion  bond. 

919.  The  extent  of  a  person's  liability  under  an  indemnity  under 
depends  on  the  nature  and  terms  of  the  contract,  and  each  case  contract  of 
must  be  governed,  more  or  less,  by  its  own  facts  and  circum-  indemnity, 
stances  (c).   However,  the  holder  of  an  indemnity,  when  acting  within 
the  scope  of  his  authority,  is  generally  entitled  to  recover  all 
damages  which  he  may  be  compelled  to  pay  in  any  legal  proceedings 
in  respect  of  any  matter  comprised  by  the  indemnity  (c?),  which, 
however,  will  not  be  extended  beyond  its  legal  operation  (e),  together 
with  all  costs  incurred  in  bringing  or  defending  such  legal  pro- 
ceedings, if  he  has  acted  prudently  and  has  not  disobeyed  the 
orders  of  the  indemnifier  (/).    He  is  also  entitled  to  recover  all 
sums  which  he  has  paid  to  settle  such  litigation,  provided  the 
settlement  was  either  authorised  by  the  indemnifier  or  else  was  a 
prudent  one  in  itself  and  not  actually  forbidden  by  the  latter  (V/). 

In  an  action  on  a  general  guarantee  the  only  effect  of  the  party 
indemnified  not  giving  to  the  indemnifier  notice  of  an  action  having 
been  brought  against  the  former  before  compromising  it  is  to  let  in 
proof  that  the  compromise  was  improperly  made,  which  fact  it  is 
for  the  indemnifier  to  establish  (h). 

(a)  Blake  v.  Bayne,  [1908]  A.  0.  371,  P.  0.;  and  see  Cooj)er  v.  Cooper  (1874), 
L.  R.  7  H.  L.  53. 

(&)  Butcher  v.  Churchill  (1808),  14  Ves.  567. 

(c)  See  Hooper  v.  Bromet  (1904),  90  L.  T.  234,  C.  A;  Croydon  Rural  District 
Council  V.  Sutton  District  Water  Go.  (1907),  71  J.  P.  513  ;  Welster  v.  Petre 
(1879),  4  Ex.  D.  127  ;  Gooch  v.  ClutterhucJc,  [1899]  2  Q..  B.  148,  0.  A. ;  Lewis  v. 
Smith  (1850),  9  0.  B.  610 ;  Tanner  v.  Woolmer  (1853),  8  Exch.  482. 

(d)  Ihid.;  and  see  Howard  v.  Lovegrove  (1870),  L.  E.  6  Exch.  43;  Gray  v. 
Lewis,  Parker  v.  Lewis  (1873),  8«Ch.  App.  1035  ;  The  MillwaU,  [1905]  P.  155, 
C.  A. ;  Agius  v.  Great  Western  Colliery  Co.,  [1899]  1  Q.  B.  413,  0.  A. 

(c)  Sumner  v.  Poivell  (1816),  2  Mer.  30;  affirmed  (1823),  Turn.  &  E.  423; 
Barnett  v.  Eccles  Corporation,  [1900]  2  Q.  B.  104,  423,  C.  A.  An  indemnity 
against  future  proceedings  etc.  will  extend  to  lawful  claims  only  {Lewis  v. 
Smith,  supra). 

if)  See  Gillett  v.  Bippon  (1829),  Mood.  &  M.  406  ;  Lhhett  v.  De  la  Salle 
(1860),  6  H.  &  N.  233  ;  Howard  v.  Lovegrove  (1870),  L.  E.  6  Exch.  43;  and  see 
Knight  v.  Hughes  (1828),  3  0.  &  P.  467  ;  Blyth  v.  Smith  (1843),  5  Man.  &  G.  405  ; 
Tindall  v.  Bell  (18'43),  11  M.  &  W.  228 ;  Lockhart  v.  BeUly,  Beilly  v.  Lockha7i 
(1856),  25  L.J.  (CH.)  697. 

{g)  If  a  person  has  agreed  to  indemnify  another  against  a  particular  claim 
or  demand,  and  an  action  is  afterwards  brought  in  respect  thereof,  the  holder 
of  the  indemnity  may  then  give  notice  to  the  indemnifier  to  come  in  and 
defend  the  action,  and,  should  the  latter  refuse  to  do  so,  may  compromise  at 
once  on  the  best  terms  he  can  and  afterwards  sue  on  the  indemnity  {Gray  v. 
Lewis,  Parker  v.  Leiuis,  supra,  per  Mellish,  L.J.,  at  p.  1059).  Where,  however, 
a  holder  of  an  indemnity  compromises  an  action  brought  against  him,  without 
consulting  the  indemnifier,  the  latter  may  impugn  such  compromise  if 
improvidently  made  (see  Smith  v.  Compton  (1832),  3  B.  &  Ad.  407  ;  Lewis  v. 
Smith,  supra). 

{?l)  See  Smith  v.  Compton,  supra,  and  the  observations  on  this  case  in 
Great  Western  Baihvay  v.  Fisher,  [1905]  1  Ch.  316,  per  Buckley,  J.,  at 
p.  324. 
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Guarantee. 


Sect.  2. 

Extent  of 
Liability. 

Indemnities 
for  costs  of 
litigation. 


Allowable 
deductions. 


920.  Generally,  if  not  invariably,  the  costs  of  the  litigation  in 
which  the  liability  indemnified  against  has  been  established  are 
given  to  the  holder  of  the  indemnity,  especially  where  the 
indemnifier  has  been  brought  in  as  a  third  party,  and  might  have 
saved  the  costs  by  admitting  liability  (i).  In  the  absence  of  special 
circumstances,  a  person  indemnifying  another  against  the  costs  of 
an  action  must  pay  them  as  between  party  and  party,  and  is  not 
obliged  to  pay  them  as  between  solicitor  and  client  (^). 

If,  at  the  date  of  the  entering  into  the  indemnity,  litigation 
is  pending,  the  indemnity  will  not  be  construed  as  implying  a 
promise  to  pay  the  costs  of  that  litigation,  in  the  absence  of  any 
encouragement  given  to  the  person  indemnified  to  continue  such 
litigation  (1).  Moreover,  a  person  who  has  agreed  to  indemnify 
another  from  a  liability  is  not,  prima  facie,  liable  to  pay  to  the 
person  indemnified  the  costs  incurred  by  the  latter  in  an  unsuccess- 
ful appeal  from  the  judgment  of  a  court  of  first  instance  establishing 
his  liability  (m). 

Where  one  person,  at  the  request  of  another,  commences  an 
action  for  the  latter's  benefit,  he  may  maintain  an  action  against 
the  latter  for  costs  due  to  the  solicitor  conducting  the  action  before 
paying  such  costs  (n). 

921.  In  estimating  the  loss  occasioned  by  the  principal  debtor's 
default  the  creditor  must  give  credit  for  sums  received  by  him  from 
the  principal  debtor  (o),  or  paid  by  the  surety  to  keep  up  a  security 
for  the  guaranteed  debt  (p) ,  and  he  is  not  entitled  to  the  benefit  of  any 
counter  security  received  by  the  surety  from  the  principal  debtor  (q). 

[i)  TheMillwall,  [1905]  P.  165,  C.  K.,  per  Cozens-Haedy,  L.J.,  at  p.  176; 
and  see  Murrell  v.  Fysh  (1883),  Cab.  &  El.  80  ;  Gooch  v.  Cliitterhuck,  [1899]  2 
Q.  B.  148,  C.  A. ;  Prince  of  Wales  Dry  Dock  Co.  [Sivansea],  Ltd.  v.  Fownes  Forge 
and  Engineering  Co.,  Ltd.  (1904),  90  L.  T.  527,  0.  A. ;  Broom  v.  Hall  (1859),  7 
0.  B.  (n.  s.)  503.  Thus,  if  two  trustees  are  held  liable  for  breach  of  trust, 
and,  as  between  them,  one  is  primarily  liable,  he  is  bound  to  indemnify  his  co- 
trustee against  the  amount  which  the  latter  has  to  pay  to  the  trust  estate, 
including  the  costs  incurred  [The  Milliuallf  supra,  citing  Lockhart  v.  Reilly, 
ReiUy  V.  Lockhart  (1856),  25  L.  J.  (ch.)  697 ;  Re  Linsley,  Cattley  v.  West,  [1904] 
2  Ch.  785  ;  and  see  title  Trusts  and  Trustees).  As  to  liability  of  a  sub-lessee 
to  his  lessor  for  costs  recovered  from  the  latter  by  the  superior  landlord  where 
no  covenant  or  agreement  for  indemnity  is  obtained  from  the  sub-lessee,  see 
Glare  v.  Dolson,  [1911]  1  K.  B.  35. 

{k)  Maxioell  v.  British  Thomson  Houston  Co.,  [1904]  2  K.  B.  342 ;  Hoiuard  v. 
Lovegrove  (1870),  L.  E.  6  Exch.  43  ;  Re  Wells  and  Croft,  Fx  parte  Official  Receiver 
(1895),  72  L.  T.  359  ;  Barnett  v.  Fccles  Corporation,  [1900]  2  Q.  B.  423,  0.  A. ;  but 
see  Oreat  Western  Railway  v.  Fisher,  [1905]  1  Oh.  316,  where  distinction  is  drawn 
between  cases  where  a  person  is  entitled  by  contract  to  an  indemnity  and  cases 
in  which  a  person  is  simply  recovering  damages,  in  which  latter  cases  he  would 
not  in  general  get  his  solicitor  and  client  costs,  although  he  would  in  the  former. 

(1)  Potter  V.  London  County  Council  (1905),  70  J.  P.  35. 

(m)  Maxwell  v.  British  Thomson  Houston  Co.,  supra;  see   also  Furness, 
Withy  &  Co.  V.  Hall  (J.  E.)  &  Co.  (1909),  25  T.  L.  E.  233. 
(n)  Bullock  \.  Lloyd  (1825),  2  C.  &  P.  119. 

(o)  Burnand  v.  Rodocanachi  (1882).  7  App.  Cas.  333,  per  Lord  Blackburn,  at 
pp.  339,  341;  Bardiuell  v.  Lydall  (1881),  7  Bing.  489;  Gee  y.  Pack  {1863),  33 
L.  J.  (Q.  B,)  49 ;  Castellain  v.  Preston  (1883),  11  Q.  B.  D.  380,  C.  A. ;  Randal  v. 
Cockran  (1748),  1  Yes.  Sen.  98;  and  see  Re  Bedell,  Ex  parte  Gilbey  (1878),  8 
Oh.  D.  248,  0.  A. 

(p)  Aylwin  v.  Witty  (1861),  30  L.  J.  (ch.)  860. 

(2)  Re  Walker,  Sheffield  Banking  Co.  v.  Clayton,  [1892]  1  Oh.  621. 
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Sub-Sect.  2. — In  Point  of  Time. 
(i.)  When  the  Liahility  arises. 

922.  Once  the  principal  debtor  has  made  default,  but  not  till 
then,  the  liability  of  the  surety  arises  (?•),  and  thereafter  the  surety 
cannot,  as  against  the  creditor  seeking  to  recover  payment,  set  up 
an  adverse  claim  of  any  kind  (s). 

To  render  the  surety  liable,  the  default  relied  upon  must  not  be 
due  to  the  creditor's  misconduct  {£)  or  connivance  (a),  nor  result 
from  vis  major,  such  as  robbery  with  irresistible  violence  (b). 

It  is  not  always  easy  to  determine  whether,  in  a  particular  case, 
a  default  has  been  committed,  and  a  reference  to  previous  decisions 
on  the  subject  is  often  of  some  assistance  (c). 

923.  Notice  of  the  principal  debtor's  default  need  not  be  given 
to  the  surety  ((i),  and  he  is  liable  without  being  requested  to 

(r)  Belford  Union  Ouardians  v.  Pattison  (1856),  11  Exch.  623 ;  affirmed, 
sub  nam.  Pattison  v.  Belford  Union  Guardians  (1856),  1  H.  &  N.  523,  Ex.  Oh.  ; 
Wright  v.  Simjpson  (1802),  6  Yes.  714,  733  ;  Barher  v.  Mackrell  (1892),  68  L.  T. 
29,  31,  0.  A.  As  to  the  meaniag  of  the  word  ''default"  in  the  Statute  of 
Prauds  (29  Car.  2,  c.  3),  s.  4,  see  note  (s),  p.  455,  ante. 

(s)  Re  Binns,  Lee  v.  Binns,  [1896]  2  Ch.  584,  per  North,  J.,  at  p.  588. 

{t)  Halliwell  v.  Coimsell  (1878),  38  L.  T.  176;  Blest  v.  Brown  (1862),  4  De 
a.  E.  &  J,  367. 

(a)  See  Bawson  v.  Lawes  (1854),  Kay,  280 ;  Mactaggart  v.  Watson  (1835), 
3  01.  &  Ein.  525,  H.  L. ;  Shepherd  v.  Beecher  (1725),  2  P.  Wms.  288  ; 
Sanderson  v.  Aston  (1873),  L.  E.  8  Exch.  73  ;  Blest  v.  Brown,  supra  ;  Lodder  v. 
SloLoey,  [1904]  A.  0.  442,  P.  0. 

Q))  Walker  v.  British  Guarantee  Association  (1852),  18  Q.  B.  277  ;  see  also 
King  v.  Cole  (1848),  2  Exch.  628.  The  surety  of  a  cler^  is  liable  for  money 
accidentally  lost  by  the  latter  when  out  riding  in  his  employer's  service 
{Melville  v.  Doidge  (1848),  6  0.  B.  450;  see  also  Saunders  v.  Taylor  (1829),  9 
B.  &  C.  35;  Hornsly  v.  Slack  (1850),  1  1.  0.  L.  E.  126). 

(c)  Thus,  a  special  resolution  of  a  company  postponing  payment  of  deben- 
tures to  a  certain  stated  time  undoubtedly  constitutes  a  default  "  in  payment 
thereof  within  the  meaning  of  a  policy  guaranteeing  due  payment  of  the 
principal  and  interest  secured  by  such  debentures  {Finlay  v.  Mexican  Invest- 
ment Corporation  (1896),  13  T.  L.  E.  63).  So  the  conversion  to  his  own  use  by 
an  administrator  of  a  large  portion  of  an  intestate's  assets  is  a  breach  of  a 
condition  in  an  administration  bond  well  and  truly  to  administer  the  goods  of 
the  intestate  according  to  law  {Canterbury  [Archbishop)  v.  Robertson  (1833),  1 
Cr.  &  M.  690 ;  and  see  Dobbs  v.  Brain  (1892),  8  T.  L.  E.  630,  0.  A. ;  Blake  v.  Bayne, 
[1908]  A,  C.  371,  P.  C).  In  the  case  of  abend  given  by  a  collector  and  his 
sureties  to  the  Commissioners  of  Land  and  Assessed  Taxes  under  stat.  (1803) 
43  Geo.  3,  c.  99  (repealed  by  Taxes  Management  Act,  1880  (43  &  44yict.  c.  19), 
s.  4),  the  condition  was  considered  broken  if  the  taxes  collected  in  any  one 
year  were  not  duly  paid  by  the  collector  to  the  account  of  the  year,  but  were 
in  whole  or  in  part  appropriated  by  the  collector,  and  received  by  the  com- 
missioners, in  satisfaction  of  the  arrears  of  a  former  year  [Owynne  v.  Burnell 
(1840),  7  CI.  &  Ein.  572,  H.  L.,  reversing  S.  C.  sub  nam.  Collins  v.  Qwynne 
(1833),  9  Bing.  544;  sub  nom.  Owynne  v.  Burnell  (1835),  2  Bing.  (n.  c.)  7, 
Ex.  Ch.).  A  mere  error  in  book-keeping  by  a  clerk  is  not,  however,  a  default 
rendering  a  surety  liable  [Jephson  v.  Howkins  (1841),  2  Man.  &  G.  366),  unless, 
of  course,  the  guarantee  stipulates  that  it  shall  be  so  considered.  As  to  default 
by  a  purchaser  who  has  paid  a  deposit  to  the  vendor  to  guarantee  the  f  ulfilment 
of  the  contract  between  them,  see  Sprague  v.  Booth,  [1909]  A.  C.  576,  P.  C. 

(ri)  Cutler  v.  Southern  -(1667),  1  Wms.  Saund.  115  ;  Ker  v.  Mitchell  (1786),  2 
Chit.  487  ;  Batson  v.  Spearman  (1838.),  9  Ad.  &  El.  298  ;  Carr  v.  Broiune  (1826), 
12  Moore  (c.P.),  62  ;  Hitchcock  v.  Humfrey  (1843),  5  Man.  &  G.  559  ;  Warring- 
ton V.  Furbor  (1807),  8  East,  242  ;  Walton  v.  Mascall  (1844),  13  M.  &  W.  452  ; 
Carter  v.  White  (1883),  25  Ch.  D.  666,  C.  A.  ;  Holbrow  v.  Wilkins  (1822),  1 
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.  unnecessary. 


pay  {e),  in  the  absence  of  a  stipulation  to  the  contrary,  express  (/)  or 
implied  (//),  or  of  circumstances  rendering  a  demand  upon  him  a 
legal  obligation  (/?.).  Nor  is  it  necessary  for  the  creditor,  before  pro- 
ceeding against  the  surety,  to  request  the  principal  debtor  to  pay  {i), 
or  to  sue  him,  though  solvent  {k),  unless  this  be  expressly  stipulated 
for  (Z).  Nor  is  it  necessary  for  the  creditor  to  prosecute  the  prin- 
cipal debtor  for  any  felony  he  may  have  committed  (m),  unless 


Britannia  Steamship 
Farr  (1817),  a 


B.  &  C.  10 ;  Van  Wart  v.  Woolley  (1824),  3  B.  &  C.  439 
Insurance  Association  v.  Duff  (1909),  46  Sc.  L.  E.  894. 

(e)  Hitchcock  v.  Humfrey  (1843),  5  Man.  &  G.  559;  Rede  v. 
M.  &  S.  121  ;  Lilley  y.  Hewitt  (1822),  11  Price,  494. 

(/)  As  where,  for  instance,  the  surety  has  covenanted  to  pay  "  on  demand"" 
{Re  Broivn's  (J.)  Estate,  Broivn  v.  Broivn,  [1893]  2  Oh.  300;  see  also  Batson  y. 
Spearman  (1838),  9  Ad.  &  El.  298;  Hartland  v.  Jukes  (1863),  1  H.  &  0.  667; 
Sicklemorey.  TMstleton  (1817),  6  M.  &  S.  9).  Where  there  is  a  present  debt  and. 
a  promise  to  pay  on  demand,  the  demand  is  not  held  to  be  a  condition  precedent 
to  bringing  an  action  (see  p.  489,  post),  bnt  on  a  promise  to  pay  a  collateral  sum; 
on  request  the  request  must  be  made  before  action  brought  (see  Re  Brown's  {J.) 
Estate,  Brown  v.  Brown,  supra;  Knox  v.  Gye  (1867),  16  L.  T.  76,  per  Lord 
Chelmsford,  L.C,  at  p.  81 ;  Payne  v.  im^(1823),  3  Dow.  &  Ey.'  (k.  b.)  664 ; 
Martin  Y.  Wright  (1845),  6  Q.  B.  917  ;  Rickaby  v.  Leiuis  (1905),  22  T.  L.  E.  130  ;: 
FUllips  Y.  Fordyce  (1779),  2  Chit.  676). 

{g)  See  Morten  v.  Marshall  (1863),  9  Jur.  (n.  s.)  651. 

\h)  See  Payne  v.  Ives,  supra.  A  surety  for  payment  by  the  acceptor  of  a  bill  or 
note  is  liable,  though  there  has  been  no  presentment  (see  Warrington  v.  Furhor 
(1807),  8  East,  242  ;  Walton  v.  Mascall  (1844),  13  M.  &  W.  452).  Unreasonable 
neglect,  however,  on  the  part  of  the  holder  of  a  bill  or  note  to  present  the  same 
or  to  give  notice  of  dishonour  may,  it  seems,  discharge  from  all  liability  a 
surety  damnified  by  such  neglect  (see  Philips  y.  Astling  (1809),  2  Taunt.  206  ; 
Van  Wart  v.  Woolley  (1824),  3  B.  &  C.  439,  per  Abbott,  C.J.,  at  p.  447;: 
Peacock  v.  Pursell  (1863),  14  0.  B.  (n.  s.)  728). 

[i)  Belfast  Banking  Co.  v.  Stanley  (1867),  15  W.  E.  989  ;  Rede  v.  Farr  (1817), 
6  M.  &  S.  121  ;  Walton  v.  Mascall  (1844),  13  M.  &  W.  452  ;  Lilley  v.  Hewitt,, 
supra  ;  Warrington  v.  Furhor,  supra;  Holhrow  v.  Wilkins  (1822),  1  B.  &  C.  10;. 
Re  Brown's  [J.)  Estate,  Broivn  v.  Broiun,  supra  ;  Sheldon  and  Ackhoff  y.  Milligan 
(1907),  14  Scots  Law  Times,  703. 

ijc)  Re  Lochey  (1845),  1  Ph.  509  ;  Wright  v.  Simpson  (1802),  6  Yes.  714,  733 ; 
Jackson  v.  Dighy  (1854),  2  W.  E  540  ;  but  see  Eivart  v.  Latta  (1865),  4 
Macq.  983,  H.  L.,  per  Lord  Westbuey,  L.C,  at  p.  986;  Laiu  v.  East  India  Co. 
(1799),  4  Ves.  824.  If  a  surety  does  not  intend  to  be  liable  until  after  failure 
to  recover  from  the  principal  debtor,  the  guarantee  should  so  state  ;  otherwise, 
in  the  absence  of  fraud,  the  surety  will  be  liable  {Palmer  v.  Sheridan -Beckers 
(1910),  Times,  20th  January).  The  provision  in  Magna  Charta,  1297  (25  Edw.  1, 
c.  8),  that  neither  shall  the  pledges  of  the  debtor  be  distrained  as  long  as  the 
principal  is  suffi.cient  for  payment  of  the  debt  applies  only  to  pledgors  and 
nuncupators  who,  by  express  words,  are  not  responsible  unless  their  principals 
become  insolvent  and  so  are  conditional  debtors  only  (see  A.-G.  v.  Reshy  (1664),. 
Hard.  377;  A.-G.  v.  Atkinson  (1827),  1  Y.  &  J.  207,  212;  R.  v.  Fay  (1879), 
4  L.  E.  Ir.  606,  618,  C.  A.). 

{I)  Holl  V.  Hadley  (1835),  2  Ad.  &  El.  758 ;  Bank  of  Ireland  v.  Beresford  (1818)^. 
6  Dow,  233,  H.  L.,  per  Lord  Eldon,  L.C,  at  p.  238.  Where  a  deed  provided 
that  a  surety  for  an  acceptor  should  not  be  sued  on  the  bills  until  the  acceptor's 
effects  should  have  been  sold  and  the  proceeds  applied  in  discharge  of  the  bills, 
and  afterwards  such  effects  were  seized  and  sold  under  a  commission  of  bank- 
ruptcy, the  trustee,  to  whom  they  had  been  conveyed  by  the  deed  in  question, 
having,  with  the  knowledge  and  assent  of  the  surety,  omitted  to  take  possession 
of  them  in  time,  it  was  held  that  the  surety  could  nevertheless  be  sued  on  and 
was  liable  in  respect  of  the  bills  {Lancaster  v.  Harrison  (1830),  6  Bing.  726). 
The  same  principle  applies  even  where  a  statute  requires  the  creditor  ultimately 
to  sue  the  defaulting  principal  debtor  {Wilks  v.  Ileeley  (1832),  1  Or.  &  M.  249). 

(m)  Lee  v.  Bay  en  (1856),  18  0.  B.  599. 
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this  be  rendered  essential  by  the  terms  of  the  guarantee  (n),  nor  to  Sect.  2. 

resort  to  securities  for  the  guaranteed  debt  received  by  the  creditor  Extent  of 

from  the  principal  debtor  (0),  though,  in  certain  special  circum-  Liability, 
stances,  it  may  be  necessary  for  the  creditor,  before  having  recourse 
to  the  surety,  to  seek  indemnity  from  a  third  person  (p). 

924.  Any  conditions  precedent  to  the  surety's  liability  must  be  conditions 
fulfilled  before  recourse  can  be  had  to  him  (q).  Where,  as  frequently  precedent 
happens,  it  is  a  condition  precedent  that  a  guarantee  shall  be  ^^^ug^^^ 
executed  by  certain  named  persons  as  co-sureties,  it  is  the  duty  of 
the  creditor  to  see  that  it  is  executed  by  the  proper  parties,  and  the 
known  insolvency  of  one  of  such  parties  does  not  dispense  with  the 
duty  of  obtaining  his  execution  thereof  (r),  for  all  the  proposed 
sureties  must  execute  it  or  none  are  liable  (s). 

Similarly,  where  a  surety  stipulates  that  the  principal  debtor 

(n)  London  Guarantee  Co.  v.  Fearnley  (1880),  5  App.  Cas.  911. 

(0)  Ranelaugh  {Earl)  v.  Hayes  (1683),  1  Yern.  189  ;  Wilks  v.  Hedey  (1832),  1 
Cr.  &M.  249;  Re  Hoiue,  Ex  parte  Brett  (1871),  6  Oh.  App.  838,  841.  Even  where 
the  guarantee  expressly  stipulated  that,  before  the  surety  could  be  called  upon 
to  pay,  the  creditor  must  have  availed  himself  to  the  utmost  of  any  bond  fide 
securities  which  he  held  of  the  principal  debtor,  and  it  was  proved  that  the 
creditor  had  neglected  to  adopt  means  to  enforce  payment  of  a  bill  by  a  party 
who  was  shown  to  be  totally  insolvent,  it  was  held  that  the  surety  was  not 
relieved  from  liability  [MusTcett  v.  Rogers  (1839),  8  Scott,  51  ;  and  see  also 
Collins  V.  Gwynne  (1833),  9  Bing.  544,  reversed  in  H.  L. ;  see  note  (Z),  p.  458, 
ante). 

{p)  Gottvn  V.  Blane  (1795),  2  Anst.  544  ;  Story,  s.  639. 

[q)  See,  generally.  Hemming  v.  Trenery  (1835),  2  Cr.  M.  &  E.  385;  Moor  v. 
Roberts  (1858),  3  C.  B.  (n.  s.)  830 ;  HUl  v.  Nuttall  (1864),  17  C.  B.  (n.  s.)  262; 
Elivortliy  v.  Maunder  (1828),  2  Moo.  &  P.  482  ;  Mortgage  Insurance  Corporation 
V.  Pound  (1894),  64  L.  J.  (q.  b.)  394,  0.  A. ;  Pearsev.  ilforrtce (1834),  2  Ad.  &  El. 
84;  Burton  v.  Gray  (1873),  8  Ch.  App.  932;  Lawrence  v.  Walmsley  (1862),  12 
a  B.  (n.  s.)  799;  Phillips  v.  Fordyce  (1779),  2  Chit.  676;  RicJcaby  v.  Lewis 
(1905),  22  T.  L.  E.  130;  Wilson  v.  Bevan  (1849),  7  C.  B.  673;  Cutter  v.  Powell 
(1795),  6  TermEep.  320;  2  Smith,  L.C.,  11th  ed.,  p.  1.  Where,  in  a  written 
contract,  it  appears  that  both  parties  have  agreed  that  something  shall  be 
done  which  cannot  effectually  be  done  unless  both  concur  in  doing  it,  the  con- 
struction of  the  contract  is  that  each  agrees  to  do  all  that  is  necessary  to  be  done 
on  his  part  for  the  carrying  out  of  that  thing,  though  there  may  be  no  express 
words  to  that  effect  {Mackay  v.  Dick  (1881),  6  App.  Cas.  251,  per  Lord  Black- 
burn, at  p.  263  ;  and  see  Sprague  v.  Booth,  [1909]  A.  C.  576,  P.  C.) ;  see, 
generally,  title  Contract,  Vol.  YII.  pp.  432  et  seq. 

(r)  Fitzgerald  v.  M' Cowan,  [1898]  2  L  E.  1.  .  . 

(s)  See  National  Provincial  Bank  of  England  y.  Brackenbitry  {1906),  23  T.  L.  E. 
797  ;  Emmet  v.  Dewhurst  (1851),  3  Mac.  &  Gr.  587  ;  Evans  v.  Bremridge  (1855), 
2  K.  &  J.  174;  West  Riding  Union  Banking  Co.,  Ltd.  v.  Elmore  (1905),  Times, 
24th  February;  Fitzgerald  v.  M'Cowan,  supra;  Re  Cowardine  (1905),  Times, 
21st  December  ;  Hansard  v.  Lethbridge  (1892),  8  T.  L.  E.  346,  C.  A.  Where 
A.  executed  a  bond,  as  the  joint  and  several  bond  of  himself  and  B.,  and 
signed  it  "A.  and  B.,"  having  no  authority  to  do  so,  the  bond  was  held  to  be  a 
good  several  bond  of  A.  {Elliot  v.  Davis  (1800),  2  Bos.  &  P.  338).  Where  a 
person  signs  a  promissory  note  on  a  representation  that  others  are  to  join,  and 
one  afterwards  refuses  to  sign,  the  payees  cannot  recover  in  an  action  on  the  note 
against  the  person  who  signed  it,  unless  the  jury  are  satisfied  that  such  person, 
knowing  the  facts,  and  being  aware  of  his  rights,  had  consented  to  waive  the 
objection  {Leafy.  Gibhs  (1830),  4  C.  &  P.  466  ;  and  see  Ellesmere  Brewery  Co.  v. 
Cooper,  [1896]  1  Q.  B.  75,  where  a  surety  was  held  not  to  be  liable  on  a  bond, 
inasmuch  as  he  only  undertook  the  liability  under  a  contract  in  which  other 
sureties  were  joined,  and  that  contract  being  void  in  respect  of  the  other 
sureties  was  necessarily  also  void  as  against  him). 

H.L. — XV.  R  3 
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Sect.  2.     shall  execute  a  particular  instrument,  this  is  a  condition  precedent 
Extent  of    requiring  fulfilment  (f) .    In  such  case,  however,  the  surety  will  not 
Liability,    be  discharged  from  liability  if  the  principal  debtor,  though  he  has 
not  executed  the  suretyship  bond,  has  executed  an  instrument  on 
which  the  surety  may  sue  him  and  become  his  specialty  creditor  (a). 
Conditions         Where  there  is  no  real  condition  precedent  requiring  a  guarantee 
do^i?ot?eqn^re  instrument  to  be_  signed  by  particular  persons,  the  surety 

fulfilment.  wiU  not  be  relieved  from  liability  by  the  omission  to  sign  of  persons 
he  merely  thought  or  assumed  would  sign  (h).  On  the  other  hand, 
a  person  becoming  a  surety  upon  the  faith  of  there  being  some  real 
and  substantial  security  pledged,  as  well  as  his  own  credit,  to  the 
creditor  is  entitled  to  the  benefit  of  that  real  and  substantial 
security  in  the  event  of  his  being  called  upon  as  surety  to  pay  the 
debt  for  which  he  has  become  bound  (c). 

Where  the  surety  stipulates  for  forbearance  for  a  stated  time 
to  sue  or  exact  payment  from  the  principal  debtor,  this  stipula- 
tion must  be  exactly  fulfilled,  or  the  surety  will  not  be  liable  (d). 

Similarly,  a  stipulation  that  goods  shall  be  supplied,  or  advances 
made  to  the  principal  debtor,  must  be  fulfilled,  as  being  a  condition 
precedent  to  the  surety's  liability  (e). 

Where  a  surety  promises  to  indemnify  another  from  costs  if  he 
will  stay  proceedings  against  a  third  person  and  sue  someone 
designated,  the  mere  stay  of  proceedings  will  entitle  the  promisee 
to  enforce  the  indemnity  (/). 

(t)  Cooper  V.  IJvans  (1867),  L.  E.  4  Eq.  45. 

(a)  Ibid.  In  the  case  of  a  policy  of  insurance,  tlie  condition  requiring  its 
execution  by  specified  persons  should,  to  be  binding,  appear  on  the  face  thereof 
{Anglo- Call fornian  Bank,  Ltd.  v.  London  and  Provincial  Marine  and  General 
Insurance  Co.,  Ltd.  (1904),  20  T.  L.  E.  665). 

(&)  See  Coyte  v.  ElpUck  (1874),  22  W.  E.  541,  544 ;  Lawrence  v.  Harris  (1902), 
Times,  10th  March;  Ward  v.  National  Bank  of  Neiv  Zealand  (1883),  8  App. 
Cas.  755,  P.  C. ;  Traill  y,  Qihhons  (1861),  2  F.  &  F.  358  ;  Home  v.  Eamsdale 
(1842),  9M.  &  W.  322  ;  Dallas  v.  Walls  (1874),  29  L.  T.  599. 

(c)  Wulfy.  Jay  (1872),  L.  E.  7  Q.  B.  751,  per  Hannen,  J.,  at  p.  763. 

(d)  See  pp.  451,  452,  ante,  and  the  cases  there  cited ;  see  also  Bolt  v.  Cozens 
(1856),  18  0.  B.  673.  It  has,  however,  been  held  in  Scotland  that  where  a  guarantee 
stipulates  that  no  payment  of  the  principal  sum  to  which  it  relates  shall  be 
demanded  before  a  certain  date,  breach  of  this  stipulation  does  not  discharge 
the  surety  (see  London  and  Midland  Bank,  Ltd.  v.  Forrest  (1899),  2  F.  (Ct.  of 
Sess.)  179). 

(e)  Westhead  v.  8proson  (1861),  6  H.  &  N.  728  ;  Boyd  v.  Moyle  (1846),  2  C.  B. 
644,  650  ;  Broom  v.  Batchelor  (1856),  1  H.  &  N.  255  ;  Johnston  Y.NiclioUs  (.1845), 
1  0.  B.  251  ;  Wood  v.  Benson  (1831),  2  Cr.  &  J.  94 ;  Hartland  v.  Jukes  (1863), 
1  H.  &  0.  667,  per  Pollock,  C.B.,  at  p.  675. 

(/)  Wilson  V.  Bevan  (1849),  7  0.  B.  673.  On  the  other  hand,  where  leave  to 
defend  an  action  is  given  to  a  defendant,  on  his  joining  in  a  bond  with  two 
sureties,  conditioned  for  the  payment  of  such  sum  as  shall  be  recovered  in  such 
action,  and  afterwards,  owing  to  the  bankruptcy  of  one  of  such  sureties  and 
failure  on  the  part  of  the  defendant  to  comply  with  an  order  requiring  Lim  to 
find  another  surety  in  his  place,  judgment  by  default  is  signed  against  him, 
the  solvent  surety  is  discharged  from  liability,  where,  at  least,  the  recital  in  the 
surety  bond  shows  that  the  party  contemplated  that  the  action  was  to  be  defended 
and  that  the  sureties  were  only  to  become  liable  if  the  defence  failed  (^Liming  v. 
Milio7i  (1890),  7  T.  L.  E.  12).  In  this  case,  however,  Ohakles,  J.,  said  that 
he  did  not  decide  that  the  parties  must  go  through  all  the  proceedings  up  to 
trial,  but  that  as,  thrctugh  no  fault  of  the  surety  but  through  the  bankruptcy 
of  his  co-surety,  and  an  order  of  which  he  had  no  notice,  his  position  as 
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A  surety  who  agrees  to  pay  the  creditor  within  a  stated  period     Sect.  2. 
after  the  receipt  by  the  principal  debtor  of   a  written  notice    Extent  of 
demanding  payment  from  him  is  nevertheless  discharged  from  Liability, 
liability  where  the  giving  of  such  notice  is  no  longer  possible  owing 
to  the  death  of  the  principal  debtor  (g). 

A  surety  for  payment  of  a  promissory  note,  across  which  words 
are  written  maldng  it  payable  at  a  particular  place,  is  liable 
though  presentation  is  not  made  at  such  place,  because  such  words, 
to  be  effectual,  should  be  in  the  body  of  the  note  (h).  Failure  by 
an  employer  to  comply  with  statutory  directions  in  his  dealings  with 
the  employed  will  not  necessarily  discharge  the  latter's  surety, 
where  such  directions  are  not  clearly  imperative  but  are  merely 
permissive  (i). 

Notice  should  be  given  to  the  surety,  by  or  on  behalf  of  the  Notice  of 
creditor,  of  the  waiver  by  the  latter  of  any  stipulation  introduced  waiver  of 
for  the  creditor's  benefit,  and  on  the  non-fulfilment  of  which  the 
guarantee  was  to  be  given  up  (k) . 

925.  In  the  case  of  a  guarantee  for  the  good  behaviour  of  When 
another  in  an  office  or  employment,  the  liability  of  the  surety  does  JJ^^gj^^^jgi^i- 
not  commence   till   the  principal   has   been   legally   appointed  guarantee  ^  ^ 
thereto  (I),  and  should  a  fidelity  bond  recite  the  due  appointment  arises. 

of  the  latter  to  a  particular  office  his  surety  may  dispute  the 
accuracy  of  such  recital  (m). 

(ii.)  Duration  of  the  Liahility. 

926.  The  duration  of  the  surety's  liability  depends  upon  the  Duration 
nature  of  the  guarantee  {n) .    Some  guarantees  are  intended  to  surety's 
cover  a  single  credit  and  transaction  only,  while  others  called      ^  ^  ^' 

*'  continuing  guarantees  "  (0)  are  framed  so  as  to  apply  to  a  series 

surety  had.  been  altered  without  his  consent,  the  surety  was  clearly  discharged 
from  liability  under  the  bond. 

{g)  Rickaby  v.  Leiuis  (1905),  22  T.  L.  E.  130;  and  see  Bonser  v.  Oox  (1841),  4 
Beav.  379  ;  Stoneham  v.  Ocean,  Railway.,  and  General  Accident  Insurance  Go. 
(1887),  19  Q.  B.  D.  237. 

[h)  Stevenson  v.  Brown  (1902),  18  T.  L.  E.  268. 

(i)  Gtuynne  v.  Burnell  (1840),  7  CI.  &  Ein.  572,  H.  L. 
[k)  Morten  v.  Marshall  (1863),  2  H.  &  0.  305. 

(?)  Kep'p  V.  Wiggett  (1850),  10  C.  B.  35  ;  Holland  v.  Lea  (1854),  9  Exch.  430  ; 
Nares  v.  Rowles  (1811),  14  East,  510  ;  Well  v.  James  (1840),  7  M.  &  W.  279. 
(m)  Kepp  V.  Wiggetl,  supra. 

(n)  As  to  the  duration  of  a  surety's  liability  under  an  administration  bond, 
see  Blake  v.  Bayne,  [1908]  A.  C.  371,  P.  C.  Thus,  where  abend  on  the  face  of  it 
appears  to  be  a  simple  money  bond  to  secure  a  sum  certain  with  interest,  it 
must  be  construed,  so  far  at  least  as  regards  the  surety,  as  given  to  secure 
the  debt  then  existing,  and  not  a  floating  balance  [Walker  v.  Hardman 
(1837),  4  CI.  &  Ein.  258,  H.  L. ;  Re  Medeiue's  Trust  (1859),  26  Beav.  588).  On 
the  other  hand,  a  guarantee  given  to  secure  "  whatever  maybe  owing  "  up  to  the 
pecuniary  limit  of  the  surety's  prescribed  liability  applies,  prima  facie,  at 
least,  not  to  a  specific  and  ascertained  sum,  already  due  to  the  creditor  from  the 
principal  debtor  at  the  date  of  the  guarantee,  but  to  what  may  afterwards 
become  due  {Wood  v.  Priestner  (1867),  L.  E.  2  Exch.  66,  282,  Ex.  Ch.).  The 
words  "whatever  may  be  owing"  are,  apparently,  descriptive  not  so  much  of 
a  present  debt  as  of  something  to  become  due  hereafter  (ibid.). 

(o)  Eor  the  definition  of  a  continuing  guarantee,  see  p.  440,  ante.  In  the 
case  of  a  guarantee  to  cover  advances,  the  effect  of  the  word  "  continuing  "  is 
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Method  of 
construction. 


Mercantile 
or  trade 
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of  credits  and  transactions.  In  the  former  case  the  surety's 
liability  extends  only  to  the  one  credit  or  transaction  agreed  upon> 
while  in  the  latter  it  endures  until  the  credits  and  transactions 
contemplated'  by  the  parties,  and  covered  by  the  guarantee,  have 
been  exhausted  or  until  the  guarantee  itself  has  been  revoked  (p). 
It  is  often  difficult  to  determine  to  which  class  a  particular 
guarantee  belongs.  In  cases  of  ambiguity  the  surrounding 
circumstances  by  means  of  which  mercantile  contracts  such  as 
guarantees  are  more  peculiarly  susceptible  of  explanation  (q)  may  be 
looked  at  to  see  what  was  the  subject-matter  which  the  parties  had 
in  their  contemplation  when  the  guarantee  was  given,  and  for 
this  purpose  recourse  may  be  had  to  parol  evidence  (r).  Being 
thus  satisfied  as  to  what  was  the  intention  of  the  parties,  the 
language  of  the  guarantee  must  then  be  examined,  in  order  to  see 
whether  it  is  capable  of  being  construed  so  as  to  carry  out  such 
intention  (s).  As  the  language  of  guarantees  and  the  subject- 
matter  thereof  and  the  surrounding  circumstances  differ  in  almost 
every  case,  the  question  whether  a  guarantee  is  continuing  or  not 
cannot  be  determined  by  fixed  rules  of  construction  (0  nor  by  reference 
to  decided  cases. 

927.  Mercantile  or  trade  guarantees  are  usually*  given  either  to 
secure  the  supply  of  goods  on  credit  or  advances  of  money,  and 
may  be  limited  in  amount  (a),  or  absolutely  unlimited  (b)^  so  far  as 

not  to  give  a  fresli  right  of  action  from  day  to  day  against  the  surety,  but  to 
extend  the  guarantee  beyond  the  original  advance  to  subsequent  advances 
(Parr's  Banlcwg  Co.  v.  Yates,  [1898]  2  Q.  B.  460,  C.  A.,  jper  Eigby,  L.J.,  at  p.  466). 
[p)  As  to  revocation  of  guarantees,  see  p.  570,  post. 

Iq)  Johnston  v.  Nicholls  (1845),  1  0.  B.  251,  per  Matjle,  J.,  at  p.  269  ;  see 
p.  477,  ante. 

(r)  Heffield  v.  Meadows  (1869),  L.  E.  4  0.  P.  595,  per  "Willes,  J.,  at  p.  599  ; 
and  see  Wood  v.  Priestner  (1867),  L.  E.  2  Exch.  66,  282,  Ex.  Ch. ;  Nottingham  Hide 
Co.  V.  Bottrill  (1873),  L.  E.  8  0.  P.  694;  Chalm.ers  v.  Victors  (1868),  16  W.  E. 
1046;  Laurie  v.  Scholefield  (1869),  L.  E.  4  G.  P.  622  ;  Steele  v.  Hoe  (1849),  14 
Q.  B.  431 ;  Grahame  v.  Orahame  (1887),  19  L.  E.  Ir.  249  ;  Hoad  v.  Grace  (1861), 
7H.  &N.  494;  Edwards  v.  Jevows  (1849),  8  C.  B.  436;  Broom  v.  Batchelor 
(1856),  1  H.  &  N.  255;  Hogarth  y.  Miller,  Brother  &  Co.,  [1891]  A.  C.  48,  53; 
titles  Contract,  Yol.  YII.,  pp.  511  et  seq. ;  Custom  and  Usages,  Yol.  X., 
pp.  261  et  seq. ;  Evidence,  Yol.  XIII.,  pp.  444  et  seq. 

{s)  Heffield  v.  Meadoivs,  supra,  per  WiLLES,  J.,  at  p.  599.  If  a  party  means  to 
be  surety  only  for  a  single  dealing,  he  should  take  care  to  say  so  [Merle  v. 
Wells  (1810),  2  Camp.  413,  per  Lord  Ellenboroijgh,  at  p.  414). 

{t)  Coles  V.  Pach  (1869),  L.  E.  5  C.  P.  65,  per  Bovill,  C.J.,  at  p.  70. 

(a)  See  Laurie  v.  Scholefield,  supra  ;  Wood  v.  Priestner,  supra  :  Heffield  v. 
Meadows,  supra;  Beckett  v.  Addyman  (1882),  9  Q.  B.  D.  783,  C.  A;  Coles  v. 
Pack,  supra;  Harriss  v.  Faiuceit  (1873),  8  Ch.  App.  866;   B.  v.  O'Callaghan 

(1839)  ,  1  1.  Eq.  E.  439;  Grahame  v.  Grahame,  supra;  Parker  v.  Wise  (1817), 
6  M.  &  S.  239;  Re  Sherry,  London  and  County  Banking  Go.  v.  Terry  (1884), 
25  Ch.  D.  692,  C.  A. ;  Bradbury  v.  Morgan  (1862),  1  H.  &  C.  249  ;  Ellis  v. 
Emmanuel  (1876),  1  Ex.  D.  157,  C.  A.  ;  Batson  v.  Spearman  (1838),  9  Ad.  &  El. 
298;  Browjiing  v.  Baldivin  (1879),  40  L.  T.  248;  Mason  v.  Pritchard  (1810), 
12  East,  227  ;  Boyd  v.  RoUns  (1859),  5  C.  B.  (n.  s.)  597  ;  Bastoiv  v.  BenneU 
(1812),  3  Camp.  220;  Allan  v.  Kenning  (1833),  9  Bing.  618;  Maijer  y.  Lsaac 

(1840)  ,  6  M.  &  W.  605  ;  Martin  v.  Wright  (1845),  6  Q.  B.  917. 

(&)  See  Hitchcock  v.  Hum  frey  (1843),  5  Man.  &  G.  559  ;  Nottingham  Hide 
Co.  y.  Bottrill,  supra;  Burgess  v.  Eve  (1872),  L.  E.  13  Eq.  450;  Lloyd's  v. 
Harper  (1880),  16  Ch.  J).  290,  C.  A.;  Calvert  v.  Gordon  (1828),  3  Man.  &  Ey. 
(jt.  B.)  124  ;    Coulthart  v.  Clementson  (1879),  5  Q.  B.  D.  42  ;   Re  Silvester 
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the  surety's  liability  thereunder  is  concerned.    Where  there  is  a      Sect.  2. 
prescribed  pecuniary  limit,  the  guarantee,  if  continuing,  is  not    Extent  of 
exhausted  by  the  first  advance  or  credit  equal  to  the  prescribed  Liability, 
amount  (c),  but  a  guarantee,  though  continuing  and  limited  to  a 
certain  given  sum,  may,  and  sometimes  does,  stipulate  that  the 
surety  shall  only  be  liable  for  a  definite  period  of  time  and  not 
longer  (d),  in  which  case,  as  where  it  is  given  as  security  for  the 
acceptor  of  bills,  it  is  often  a  nice  question  of  construction  whether 
it  covers  transactions  completed,  but  not  matured,  during  the  time 
limit  (e). 

928.  Whatever  be  the  nature  of  the  guarantee,  if  it  be  intended  Framing  of 
to  limit  its  scope  and  operation  to  a  single  transaction,  great  care  ^Tg^arantee 
should  be  taken  in  framing  it  (/),  and  in  the  avoidance  of  words  " 
consistent  with  or  more  suitable  to  an  intention  on  the  part  of 
the  surety  to  extend  his  responsibility  to  several  transactions  rather 
than  limit  it  to  one  transaction  only  (g). 


Midland  Rail.  Co.  v.  Silvester,  [1895]  1  Ch.  573  ;  and  see  Australian  Joint 
Stock  Bank  v.  Baiky,  [1899]  A.  0.  396,  P.  C. 

(c)  Williams  v.  Bawlinson  (1825),  Ey.  &  M.  233  ;  Mason  v.  PritcJiard  (1810), 
12  East,  227  ;  Laurie  v.  Scholefield  (1869),  L.  E.  4  C.  P.  622 ;  Mayer  v.  Isaac 
(1840),  6  M.  &  W.  605  ;  Whelan  v.  Keegan  (1858),  7  I.  C.  L.  E.  544  ;  Hitchcock 
V.  Humfrey  (1843),  5  Man.  &  G-.  559;  and  see  Australian  Joint  Stock  Bank  v. 
Bailey,  supra.  It  was  held  in  Kirhy  v.  Marlborough  (Duke)  (1813),  2  M.  &  S. 
18,  that  a  bond  by  A.  and  B.  to  0.  to  enable  A.  to  carry  on  his  trade,  conditioned 
for  payment  of  all  such  sums,  not  exceeding  £3,000,  which  should  at  any  time 
thereafter  be  advanced  by  C.,  is  not  a  continuing  security  to  the  extent  of 
£3,000  for  advances  made  at  any  time,  but  extends  only  to  an  advance  once 
made  to  that  extent. 

(d)  Laurie  v.  Scholefield,  supra. 

(e)  See  Hollond  v.  Teed  (1848),  7  Hare,  50,  where  the  guarantee  was  held  to 
apply  to  bills  accepted  before  but  not  payable  till  after  its  termination. 
Apparently  a  guarantee  for  payment  of  goods  to  be  supplied  will  cover  goods 
contracted  for  the  day  before  it  was  given  and  subsequently  supplied ;  and  see 
Simmons  v.  Keating  (1818),  2  Stark.  426;  title  Bankers  AND  Banking,  Yol.  I., 
p.  641 ;  Chitty's  Commercial  Law,  Vol.  III.,  p.  323. 

(/)  See  Merle  v.  Wells  (1810),  2  Camp.  413.  Por  forms  of  continuing  and 
non-continuing  guarantees,  see  Encyclopaedia  of  Porms  and  Precedents, 
Vol.  YI.,  pp.  191  et  seq.  Where  a  mortgage  is  given  to  cover  advances  made 
to  a  customer  by  a  bank,  care  should  be  taken  in  framing  it  so  as  to  indicate 
clearly  whether  it  is  intended  to  be  of  a  continuing  character  or  not  and  to 
cover  present  and  future  advances  or  not  (see  Hapkinson  v.  Rolt  (1861),  9  H.  L. 
Cas.  514;  Bradford  Banking  Co.  v.  Brig gs  {1886),  12  App.  Cas.  29;  Bank  of 
Africa  v.  Salisbury  Gold  Mining  Co.,  [1892]  A.  C.  281,  P.  C. ;  Burgess  y.  Eve 
(1872),  L.  E.  13  Eq.  450,  per  Malins,  Y.-C,  at  p.  459).  As  to  bank  guarantees, 
see,  generally,  title  Bankers  and  Banking,  Yol.  I.,  pp.  639  et  seq. 

(g)  Por  examples  of  "  continuing  "  guarantees,  see  Heffi^eld  v.  Meadoivs 
(1869),  L.  E.  4  C.  P.  595  ;  Coles  v.  Pack  (1869),  L.  'E.  5  C.  P.  65  ;  Bastoio 
V.  Bennett  (1812),  3  Camp.  220  ;  Burgess  v.  Eve  (1872),  L.  E.  IS  Eq.  450  ; 
Tanner  v.  Moore  (1846),  9  Q.  B.  1  ;  Merle  v.  Wells,  supra;  Woolley  v.  Jennings 
(1826),  5  B.  &  C.  165;  Simpson  v.  Manley  (1831),  2  Cr.  &  J.  12;  Browning 
V.  Baldwin  (1879),  40  L.  T.  248  ;  Laurie  v.  Scholefield,  supra  ;  Williams  v. 
Bawlinson,  supra  ;  Martin  v.  Wright  (1845),  6  Q,.  B.  9i7  ;  Allan  v.  Kenning 
(1833),  9  Bing.  618  ;  Nottingham  Hide  Co.  v.  Bottrill  (1873),  L.  E.  8  0.  P. 
694;  Mayer  v.  Isaac,  supra;  Dry  v.  Davy  (1839),  10  Ad.  &  El.  30;  Hitchcock 
V.  Humfrey,  supra  ;  Hargreave  v.  Smee  (1829),  6  Bing.  244  ;  Weston  v. 
Empire  Assurance  Corporation  (1868),  19  L.  T.  305.  A  promissory  note, 
being  a  promise  to  pay  "  on  demand,"  is,  unlike  a  bill  of  exchange,  a 
continuing  security  until  payment  has  been  made  and  the  surety  released 
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929.  Continuing  guarantees,  given  for  the  fidelity  of  a  person  in 
some  office  or  employment,  often  give  rise  to  difficult  questions  as 
to  the  length,  in  point  of  time,  of  the  surety's  liability  (h). 


{BelMngham  &  Co.,  Ltd.  v.  Hurley  (1907),  52  Sol.  Jo.  131).  For  examples  of 
"specific"  or  *' non- continuing  "  guarantees,  see  Kirby  v.  Marlborough  (Duke) 
(1813),  2  M.  &  S.  18  ;  Nicholson  v.  Paget  (1832),  1  Or.  &  M.  48  ;  Tayleur  v. 
Wildin  (1868),  L.  E.  3  Exch.  303  ;  Kay  v.  Groves  (1829),  6  Bing.  276  ;  Bovill  v. 
Turner  (1815),  2  Chit.  205  ;  Melville  v.  Hayden  (1820),  3  B.  &  Aid.  593  ;  Walker 
V.  Hardman  (1837),  4  01.  &  Fin.  258,  H.  L. ;  Re  Medewe's  Trust  (1859),  26  Beav. 
588;  Atwood  v.  Crowdie  (1816),  1  Stark.  483  ;  Wood  v.  Priestner  (1867),  L.  E.  2 
Exch.  66,  282,  Ex.  Oh. 

{h)^  Where  a  fidelity  bond  is  given  as  part  of  the  consideration  for  the 
appointment  of  the  principal  debtor  to  an  office  or  employment,  it  should,  in 
the  interest  of  the  surety,  expressly  stipulate  that  the  bond  shall  be  determin- 
able by  notice  or  by  the  surety's  death  {Re  Grace,  Balfour  v.  Grace,  [1902]  1  Oh. 
733;  Gordon  v.  Ca^ver^ (1828),  2  Sim.  253).  It  may  be  as  well  to  mention  in 
this  place  that  the  Government  Offices  Security  Act,  1810  (50  Geo.  3,  c.  85),  by 
s.  1,  obliges  persons  appointed  to  offices  of  public  trust  in  England,  and  who  are 
concerned  with  public  money,  to  give  security,  within  certain  prescribed 
periods,  for  the  due  performance  of  their  trust ;  while  the  Government  Officers 
(Security)  Act,  1875  (38  &  39  Vict.  c.  64),  s.  2,  empowers  the  Treasury  from  time 
to  time,  by  warrant,  to  vary  the  security  required  from  a  person  holding  any 
office  or  employment  in  the  public  service,  and  provides  that  "  where  the 
guarantee  of  any  company  has,  before  the  passing  of  this  Act,  been  accepted  as 
security  for  any  person  holding  any  office  or  employment  in  the  public  service, 
such  guarantee  shall  continue  to  be  received  as  security  for  such  person,  subject 
to  any  power  which  the  head  officer  of  the  department  in  which  sach  person 
serves  may  have  to  require  some  other  security"  {ibid.,  s.  3).  Owing  to  the 
delay  in  getting  guarantee  bonds  passed  in  the  head  office  of  an  English  com- 
pany in  London  it  frequently  happens  that  where  the  bond  of  an  English 
guarantee  company  is  accepted  in  Scotland,  the  time  prescribed  for  finding 
security  expires  before  such  bond  can  be  obtained.  Accordingly,  in  Guthhertson 
and  Others  (1905),  (0.  H.)  13  Scots  Law  Times,  205,  and  Macdougall  and  Others 
(1905),  (0.  H.)  13  Scots  Law  Times,  206,  the  Lord  Ordinary  directed  a  bond 
of  a  Scottish  guarantee  company  to  be  substituted  for  that  of  aji  English 
company.  In  this  connection  it  is  to  be  noticed  that  it  has  recently  been  held 
that  the  giving  of  a  bond  of  suretyship  for  a  receiver  appointed  in  a  debenture- 
holders'  action  is  not  idtra  vires  of  the  Eailway  Passengers  Assurance  Com- 
pany, which  by  Act  of  Parliament  (Eailway  Passengers  Assurance  Act,  1897 
(60  &  61  Yict.  c.  xiv.) )  is  permitted  to  carry  on,  besides  other  business, 

the  insurance  of  compensation  or  indemnity  in  respect  of  loss  or  damage 
occasioned  to  any  person  or  persons  by  any  act  or  default  of  any  other 
person  or  persons "  {Re  Spiritine,  Ltd.,  Owen  v.  Spiritine,  Ltd.  (1902),  18 
T.  L,  E.  679,  0.  A.).  In  special  circumstances,  sureties  to  an  administration 
bond  may  be  dispensed  with  and  administration  granted  on  the  administrator's 
personal  bond  {In  the  Goods  of  Rushforth  (1908),  25  T.  L.  E.  128).  It  may  be  as 
well  to  mention  here  that  it  is  usual  to  have  sureties  for  the  performance  of 
covenants  contained  in  deeds  of  apprenticeship.  Such  sureties  have  no  principal 
debtor,  and  their  engagements  are  not,  therefore,  within  the  Statute  of  Frauds 
(29  Car.  2,  c.  4),  s.  4;  "see  p.  458,  ante.  Eor,  save  in  the  City  of  London, 
where,  by  custom  of  the  place,  a  master  can  sue  his  apprentice  for  breach  of 
covenant  (ZTornv.  Chandler  (1670),  1  Mod.  Eep.  271),  such  an  action  will  not  lie 
against  an  infant  apprentice  {Gylbert  v.  Fletcher  (16o0),  Cro.  Car.  179  ;  Be 
Francesco  v.  Barnum  (1890),  45  Oh.  D.  430,  per  Fry,  L.J.,  at  p.  437),  though, 
apparently,  he  can  be  sued  upon  a  covenant  by  deed  for  the  price  of  necessaries, 
but  the  case  must  then  be  treated  as  if  there  had  been  no  deed  {Walter  v. 
Everard,  [1891]  2  Q.  B.  369,  0.  A., per  Lord  Esher,  M.E.,  at  pp.  372,  373).  The 
surety  for  the  performance  of  covenants  in  an  apprenticeship  deed  remains 
liable,  even  after  the  apprentice  has  avoided  the  deed  on  coming  of  age  {Gaming 
V.  Hill  (1819),  3  B.  &  Aid.  59).  Disputes  between  masters  and  apprentices  may 
be  heard  and  determined  by  a  court  of  summary  jurisdiction  (Employers  and 
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Where  the  office  is  for  a  specific  time  only,  the  liability  of  the     Sect.  2. 
surety  must  be  confined  to  such  specific  time  (i),  unless  the  fidelity    Extent  of 
bond  contains  apt  words  extending  his  liability  to  subsequent  re-  Liability, 
appointments  (/<;).    It  sometimes  happens  that,  while  the  condition  Afterre- 
of  the  bond  is  general  and  indefinite  as  to  the  time  during  which  appointment 
the  surety  is  to  remain  liable  for  the  employee,  the  recital  shows 
that  the  appointment  of  the  latter  to  the  office  in  question  is  for  a 
specific  time  only.    In  such  cases  the  condition  is  restrained  by  the 
recital  and  the  surety's  liability  restricted  to  such  specific  time  (0, 
whether  the  recital  specify,  in  so  many  words,  the  length  of  the 
term  of  office  (m),  or  merely  state  that  the  appointment  was  made 
under  some  Act  of  Parliament  whereby  the  office  is  expressly 
limited  to  a  specified  period  of  time  (n).    Even  where  the  surety 
may  have  consented  to  the  reappointment  of  the  employee,  he  is 
apparently  only  liable  for  defaults  committed  during  the  period  for 
which  the  original  appointment  was  made  (o). 

Where  there  is  nothing  to  control  the  general  and  indefinite 
language  of  the  condition  of  a  fidelity  bond,  and  it  does  not  appear 
from  any  recital  therein,  nor  in  any  other  way,  that  the  office  or 
employment,  for  the  due  discharge  of  which  another  is  surety,  is 
limited  in  duration,  the  liability  of  the  surety  is  co-extensive  in 
duration  with  that  of  the  employee  (p). 


Workmen  Act,  1875  (38  &  39  Yict.  e.  90),  ss.  5,  6),  which  may  order  the.surety 
to  pay  damages  for  any  breach  of  the  contract  of  apprenticeship  to  an  amount 
not  exceeding  the  limit  (if  any)  to  which  he  is  liable  under  the  instrument  of 
apprenticeship  [ihid.,  s.  7;  and  see  generally  as  to  the  contract  of  apprentice- 
ship, titles  Infants  and  Children  ;  Master  and  Servant). 

{i)  See  Kitson  v.  Julian  (1855),  4  E.  &  B.  854;  Bamford  v.  lies  (1849),  3 
Exch.  380;  Hassell  v.  Long  (1814),  ^  M.  &  S.  363;  St.  Saviour's,  Southwarh 
[Wardens)  v.  Bostoch  (1806),  2  Bos.  &  P.  (n.  r.)  175. 

Qc)  Feppin  V.  Cooper  (1819),  2  B.  &  Aid.  431  ;  Augero  v.  Keen  (1836),  1 
M.  &  W.  390,  where  the  condition  of  the  bond  made  the  surety  liable  for  the 
employee's  fidelity  to  statutory  trustees  from  time  to  time,  and  at  all  times 
thereafter,  during  such  time  as  the  employee  should  continue  in  his  office, 
whether  by  virtue  of  his  said  appointment  or  of  his  said  reappointment  thereto, 
or  of  any  such  retainer  or  employment,  by  or  under  the  authority  of  the  trustees 
or  their  successors.  It  would  be  difficult  to  find  words  more  clear  than  these  to 
show  that  the  parties  intended  to  provide  for  the  continuance  of  the  employee 
in  office  in  order  to  save  expense,  so  that  as  long  as  he  continued  in  office  under 
his  original  appointment  only  one  bond  should  be  required  {Augero  v.  Keen, 
supra,  per  Lord  Abinger,  O.B.,  at  p.  395  ;  and  see  also  Dartmouth  Corporation 
V.  SUly  (1857),  7  E.  &  B.  97;  Oswald  v.  Berwick-upon-Tweed  Corporation 
(1856),  5  H.  L.  Cas.  856  ;  Portsea  Island  Union  Guardians  v.  Whillier  (1860), 
6  Jur.  (n.  s.)  887). 

{I)  Arlington  {Lord)  v.  Merricke  (1672),  2  Wms.  Saund.  402  a;  Liverpool 
Water  Works  Co.  v.  Atkinson  (1805),  6  East,  507  ;  and  see  p.  475,  ante. 
(m)  Ibid. 

(n)  Feppin  v.  Cooper,  supra.  Where  the  appointment  is  recited  to  have 
been  made  under  a  statute,  which  does  not  limit  the  length  of  the  appoint- 
ment to  a  particular  period  of  time,  but  is  indefinite  in  its  language  on  this 
subject,  the  obligation  of  the  surety  cannot  be  so  narrowed  {Curling  v. 
Chalklen  (1815),  3  M.  &  S.  502). 

(o)  Kitson  V.  Julian,  supra;  and  see  Williams  v.  Jones  and  A.-C  (1729), 
Bunb.  275. 

{p)  See  Birmingham  Corporation  v.  Wright  (1851),  16  Q.  B.  623  ;  Sansom 
V.  Bell  (1809),  2  Camp.  39  ;  Curling  v.  Chalklen,  supra.  A  bond  conditioned 
for  the  due  accounting  by  a  collector  of  church  and  poor  rates  to  the  obligees 
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930.  Where  the  principal,  for  whom  another  is  surety,  is  subse- 
quently appointed  to  an  office,  and  this  operates  as  a  cesser  of  the 
original  appointment,  the  surety,  unless  the  guarantee  provides  to 
the  contrary,  ceases  to  be  liable,  even  though  the  second  appoint- 
ment does  not  involve  additional  nor  different  duties  from  those 
originally  imposed  (q).  Moreover,  the  surety  is  also  freed  from 
further  liability,  under  his  fidehty  guarantee,  where  the  old  and 
new  appointments  are  so  incompatible  that  acceptance  of  the  new 
appointment  necessarily  vacates  the  old  one  (r).  However,  the 
mere  acceptance  by  the  principal  of  an  incompatible  office  will  not 
have  this  effect  in  a  case  where  he  cannot  divest  himself  of  his 
original  office  by  his  own  mere  act,  but  requires  the  concurrence  of 
another  authority  to  his  resignation  or  amotion,  such  authority 
not  being  privy  or  consenting  to  the  second  appointment  (s).  So 
where  the  second  appointment  does  not  operate  as  an  implied 
amotion  from  the  old  office,  because  the  authority  making  the  second 
appointment  cannot  remove  the  principal  from  his  original  office,  or 
accept  a  surrender  thereof,  the  surety  continues  liable  (f). 

Where  the  new  office  or  employment  is  not  incompatible  with  the 
original  one  and  does  not  operate  as  a  cesser  thereof,  the  surety  is 
not  discharged  (a). 

931.  The  conversion  of  the  office  filled  by  the  principal  from  an 
annual  office"  into  one  ''during  pleasure"  will  determine  the 
surety's  liability  (5),  unless  the  guarantee  provides  to  the  contrary  (c). 
On  the  other  hand,  where  one  of  the  terms  of  a  contract  of  service 
makes  it  determinable  by  one  month's  notice  on  either  side,  and 
afterwards,  without  the  surety's  knowledge,  it  is  agreed  that  the 
service  shall  be  terminable  by  thr^e  months'  notice,  the  surety  is 
not  discharged  where  he  has  not  chosen  to  make  such  term  part  of 
his  own  contract  (d). 


**  and  their  successors,"  who  were  churcliwardens  and  overseers,  was  held 
not  to  extend  beyond  the  year  of  office  of  such  obligees,  as  the  collector's 
appointment  was  only  for  such  'peiiod  {Leadley  v.  Evans  (1824),  2  Bing.  32), 
though,  apparently,  had  such  collector's  appointment  been  for  a  longer  period 
than  that  of  the  obligees,  the  sureties  would  have  remained  liable  to.  **  the 
successors"  of  the  original  obligees  {M'Gahey  v.  Alston  (1836),  1  M.  &  W.  386). 
The  words  "and  their  successors"  in  such  a  bond  might  conceivably  be 
inserted  to  meet  the  death  of  the  original  obligees  during  the  collector's  year  of 
office. 

[q)  Mailing  Union  v.  Graham  (1870),  L.  E.  5  C.  P.  201, 

(r)  Frank  v.  Edivards  (1852),  8  Exch.  214;  Anderson  v.  Thornton  (1842), 
3  Q.  B.  271  ;  and  see  B.  v.  Fateman  (1788),  2  Term  Eep.  777  ;  MiUuard  v. 
Thatcher  (1787),  2  Term  Eep.  81.  As  to  incompatible  offices,  see,  generally, 
title  CoEPOBATiONS,  Vol.  YIII.,  p.  332. 

(s)  R.  V.  Fatteson  (1832),  4  B.  &  Ad.  9. 

{t)  Worth  V.  Newton  (1854),  10  Exch.  247. 

(a)  See  Franh  v.  Edwards,  supra;  Anderson  v.  Thornton,  supra.  Thus,  where 
a  person  becomes  surety  for  a  clerk  in  a  bank,  who  is  afterwards  appointed 
manager  of  the  bank,  the  surety  will  not  be  relieved  from  liability,  unless  it 
is  proved  that  when  the  principal  became  manager  he  ceased  to  be  a  clerk 
(Anderson  v.  Thornton,  supra). 

(b)  Camhridge  Corporation  v.  Dennis  (1858),  E.  B.  &  E.  660. 

(c)  Oswald  V.  Berwick-upon-Tweed  Corporation  (1856),  5  H.  L.  Cas.  856; 
Dartmouth  Corporation  n.  Silly  (1857),  7  E.  &  B.  97. 

{d)  Sanderson  v.  Aston  (1873),  L.  E   8  Exch.  73,  where  the  surety  was 
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932.  Any  material  alteration  in  the  duties  of  the  principal's     Sect.  2. 
office,  whether  effected  by  Act  of  Parliament  (e)  or  otherwise,  will    Extent  of 
discharge  the  surety  (/).     Where,  however,  the  duties  are  not  Liability, 
materially  altered,  but  lessened,  the  surety's  liability  continues,  MaterM~ 
even  though  the  salary  be  reduced  as  well  (g).    Moreover,  where  alteration  in 
the  surety  has  guaranteed  the  fidelity  of  a  person  holding  two  principal's 
offices,  one  of  which  is  subsequently  altered  while  the  other  is  not, 

his  guarantee  still  applies  to  the  latter  (h),  though,  in  general,  any 
alteration  in  the  contract  between  the  creditor  and  the  principal 
debtor  to  which  the  surety  has  not  consented  will  discharge  the 
latter,  unless  it  is,  without  inquiry,  evident  that  the  alteration  is 
unsubstantial,  or  that  it  cannot  but  be  beneficial  to  the  surety  (i), 

933.  The  subdivision  of  the  original  office  in  respect  of  which  Subdivision 
a  fidelity  guarantee  has  been  given,  when  coupled  with  an  alteration  ^j^^^^^^^^^^^ 
in  the  amount  and  character  of  the  remuneration,  will  terminate  ° 

the  surety's  liability  (k). 

934.  Whether  a  reduction  or  increase  of  salary  of  the  principal  Alteration  of 
debtor,  or  alteration  in  the  mode  of  payment  thereof,  will  relieve  principal's 
the  surety  from  liability  greatly  depends  on  the  language  of  the 
guarantee  (I).  If,  however,  the  amount  of  the  salary  of  the  principal 

is  to  be  treated  as  an  essential  ingredient  in  the  contract,  care  must 
be  taken  by  the  surety  to  have  a  stipulation  on  the  subject  intro- 
duced into  the  guarantee  or  condition  of  the  fidelity  bond,  as 
otherwise  the  alteration  will  not  affect  his  liability  (m). 

Where  the  appointment  contemplated  by  the  surety  is  not  made  at  Contemplated 
all,  but  another  at  a  higher  salary,  the  surety  will  not  be  bound,  as  ^^^^^de^^^ 


ultimately  discharged  from  liability  because  the  master  continued  to  employ 
tbe  servant  with  full  knowledge  of  his  having  failed  to  account  and  pay  over 
moneys,  and  without  informing  the  surety  thereof ;  see  also  Nicolsons  v.  Burt 
(1882),  10  E.  (Ct.  of  Sess.)  121. 

(e)  Pylus  V.  Oihh  (1856),  6  E.  &  B.  902;  BartUt  v.  A.-G.  (1709),  Park.  277  ; 
Mailing  Union  v.  Qraham  (1876),  L.  E.  5  0.  P.  201. 

(/)  Bonar  v.  Macdonald  {1850),  3  H.  L.  Cas.  226;  Wemhley  Urban  District 
Council  V.  Poor  Law  and  Local  Government  Oncers'  Mutual  Guarantee  Association, 
Ltd.  (1901),  17  T.  L.  E.  516. 

(g)  Frank  v.  Edwards  (1852),  8  Exch.  214. 

(h)  Shillett  V.  Fletcher  (1867),  L.  E.  2  0.  P.  469,  Ex.  Ch. ;  Harrison  v.  Seymour 
(1866),  L.  E.  1  C.  P.  518;  Croydon  Gas  Co.  v.  Dickinson  (1876),  2  0.  P.  D.  46, 
0.  A. ;  Brown  (fc  Co.  v.  Brown,  Brown  v.  Brown  &  Co.  (1877),  36  L.  T.  272,  0.  A. 

(i)  Holme  Y.  Brunskill  (1878),  3  Q.  B.  D.  495,  0.  A.,  per  Cotton,  L.J.,  at 
p.  505 ;  and  see  R.  v.  Herron  and  Montgomery,  [1903]  2 1.  E.  474.  Thus,  a  surety 
in  a  bond,  conditioned  for  the  good  conduct  of  a  banker's  clerk,  is  not  liable  for 
misbehaviour  consequent  upon  his  being  allowed  to  become  a  customer  and  to 
keep  an  account  with  the  bank  {Stoveld  v.  Upton  (1836),  6  L.  J.  (c.  P.)  126). 

(k)  B.  v.  Herron  and  Montgomery,  supra.  But  where  a  person  is  appointed 
collector  of  poor  rates  for  a  whole  parish,  his  subsequent  transfer  from  one 
district  of  the  same  parish  to  another  district  thereof  will  not  per  se  discharge 
his  surety  {Portsea  Island  Union  Guardians  v.  Whillier  '(I860),  6  Jur.  (N.  s.) 
887). 

{I)  As  to  interpretation,  see  p.  474,  ante. 

(m)  Frank  v.  Edwards,  supra,  per  Parke,  B.,  at  pp.  220,  221.  The  substitu- 
tion of  payment  by  commission  for  remuneration  at  a  fixed  salary  as  originally 
arranged  will,  however,  operate  as  a  discharge  {North  Western  Bail.  Co.  y. 
Whinray  (1854),  10  Exch.  77). 
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his  liability  in  such  a  case  never  even  attaches  (n).  Moreover, 
where  the  original  appointment  of  the  principal  debtor  is  for  an 
indefinite  time,  and  the  surety  has  agreed  to  be  liable  so  long  as  the 
former  continues  in  office,  the  subsequent  reappointment  of  the 
principal  debtor  at  a  different  salary  will  revoke  the  original 
appointment  and  terminate  the  surety's  liability  (o). 

935.  In  the  absence  of  an  agreement  to  the  contrary,  a  con- 
tinuing guarantee  is  revoked,  as  to  future  transactions  thereunder, 
by  any  change  in  the  constitution  of  the  persons  to  or  for  whom  the 
guarantee  was  given  (p). 

936.  Whether  the  surety's  liability  will  continue  after  an 
increase  has  taken  place  in  the  number  of  the  persons  to  whom  the 
guarantee  was  originally  given  is  more  or '  less  a  question  of 
intention,  ascertainable  by  reference  to  the  terms  of  the  guarantee  (q) 
and  to  its  subject-matter  (a).  This  intention  should,  however,  be 
clearly  expressed,  if  effect  is  to  be  given  to  it  (b),  and  the  mere  use 
of  language  indicating  that  the  guarantee  is  given  to  certain 


(n)  Holland  v.  Lea  (1854),  9  Exch.  430. 

(o)  Bamford  v.  lies  (1849),  3  Exch.  380,  per  Pollock,  C.B.,  at  p.  386  ;  and  see 
Toames  Co-operative  Agricultural  and  Dairy  Society  v.  Foley,  [1910]  2  I.  R.  277, 
C.  A.  Where  the  principal  debtor  (a  clerk  to  poor  law  guardians)  obtained  an 
increase  of  salary  from  his  employers  (the  board  of  guardians)  by  fraud,  not  only 
was  his  surety  not  thereby  discharged,  but,  on  the  contrary,  the  loss  occasioned 
to  the  board  of  guardians  by  such  fraud  was  held  to  be  recoverable  from  the 
surety  under  a  policy  for  the  due  and  faithful  discharge  of  his  duties  by  the 
principal  debtor  (see  Bramley  Union  Guardians  v.  Guarantee  Society  (1900),  64 
J.  P.  308,  C.  A.). 

[p)  See  Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  18.  This  enactment, 
which  does  not  apply  to  corporations  (see  title  Bankers  and  Banking,  Yol.  I., 
p.  642),  is  very  similar  in  terms  to  the  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Yict.  c.  97),  s.  4,  which  it  replaces,  though  in  some  respects  the  language 
of  the  later  enactment  appears  to  be  stronger  than  that  of  the  older  one  (see  title 
Bankers  and  Banking,  Yol.  I.,  p.  642,  note  {h) ).  It  has  not  introduced  any 
material  alteration  in  the  common  law  (see  Lindley's  Partnership  Act,  1890, 
p.  47  ;  Lindley  on  Partnership,  7th  ed.,  p.  137),  so  that  the  decisions  given  prior 
thereto  and  to  the  earlier  enactment  are  still  applicable  [Backhouse  v.  Hall 
(1865),  6  B.  &  S.  507,  per  Blackburn,  J.,  at  p.  520).  These  decisions,  which 
are  dealt  with  in  the  text,  are  (many  of  them,  at  least)  commented  upon  and 
collected  3  Doug.  (k.  b.)  p.  326,  n.  (d) ;  see  also,  as  to  the  effect  of  changes 
in  the  members  of  a  firm  on  guarantees  in  general.  Smith  v.  Patrick,  [1901] 
A.  C.  282  ;  Ex  parte  Kensington  (1813),  2  Yes.  &  B.  79,  per  Lord  Eldon,  L.C., 
at  p.  83 ;  Eyton  v.  Knight  (1837),  2  Jur.  8  ;  Bank  of  Scotland  v.  Christie  (1840), 
8  01.  &  Ein.  214,  H.  L.  As  to  partnership  and  the  liabilities  of  partners 
generally,  see  title  Partnership. 

{q)  Backhouse  v.  Hall,  supra,  per  Blackburn,  J.,  at  pp.  519,  520 ;  and 
see  Pease  v.  Hirst  (1829),  10  B.  &  0.  122  ;  Ex  parte  Watson  (1815),  19  Yes. 
459  ;  Pariente  v.  Lubbock  (1856),  8  De  Gc.M.&G.o,  0.  A.  ;  Eyton  v.  Knight, 
supra. 

(a)  Barclay  v.  Lucas  (1783),  1  Term  Eep.  291,  n., per  Lord  Mansfield,  at  p.  293. 
This  dictum  still  holds  good,  though  the  actual  decision  given  can  no  longer  be 
supported  (see  Dance  v.  Girdler  (1804),  1  Bos.  &  P.  (n.  r.)  34),  having  regard  to 
the  cases  cited  note  (c),  p.  499,  post. 

[b)  Strange  v.  Lee  (1803),  3  East,  484,  per  Lawrence,  J.,  at  p.  491  ;  Backhouse 
v.  Hall,  supra,  per  13LACKBURN,  J.,  at  pp.  519,  520 ;  and  see  Metcalf  v.  Bruin 
(1810),  12  East,  400;  Kipling  v.  Turner  (1821),  5  B.  &  Aid.  261;  Ex  parte 
Kensington,  supra. 
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individuals  in  their  capacity  as  partners  in  a  "  firm  "  or    house  " 
will  not  suffice  for  the  purpose  (c). 

A  guarantee  given  to  one  person  for  the  fidelity  of  another 
ceases  to  operate  after  the  former  has  taken  a  third  party  into 
partnership  with  him  (d).  So,  securities  given  to  a  banking  firm 
for  a  current  balance  do  not  cover  transactions  subsequent  to  the 
admission  of  a  new  partner  (e). 

937.  The  death  of  a  member  of  the  firm  to  whom  a  guarantee  Decrease  in 
is  given  will  generally  discharge  the  surety  (/),  even  though  the  i^i^mber  of 
guarantee  be  given  for  a  fixed  time,  which  has  not  expired  when  whom^the 
the  death  occurs  (g),  unless  a  contrary  intention  be  indicated  by  guarantee  is 
the  guarantee  (h).    A  bond  conditioned  for  faithful  service  of  the  g^^en. 
principal  to  the  obligee  and  his  executors  does  not  make  the 

surety  liable  for  defaults  committed  by  the  principal,  after  the 
obligee's  death,  when  in  the  service  of  the  executors  who  continue 
the  business  and  retain  him  in  their  employment  (i) .  The  retire-  By  retirement 
ment  of  a  partner  from  the  firm  to  whom  a  guarantee  has  been  from  firm, 
given  will  determine  the  surety's  liability  as  to  future  transactions 
thereunder  (k),  in  the  absence  of  any  expression  of  intention  to  the 
contrary  contained  in  the  guarantee  {I). 

938.  The  subsequent  incorporation  of  a  voluntary  society,  or  Change  of 
private  partnership  firm,  to  whom  a  guarantee  is  given  will  status, 
terminate  the  surety's  liability  as  to  fature  transactions  there- 
under (m).    But  a  mere  statutory  change  in  the  name  of  a  company 


Sect.  2. 

Extent  of 
Liability. 


(c)  Weston  v.  Barton  (1812),  4  Taunt.  673  ;  and  see  Pemherfon  v.  OaJces  (1827), 
4  Enss.  154  ;  Hollond  v.  Teed  (1848),  7  Hare,  50  ;  Spiers  y.  Houston  (1829),  4  Bli. 
(n".  s.)  515,  H.  L. ;  Wright  v.  Bussel  (1774),  3  Wils.  530.  A  different  view  from 
that  expressed  in  these  cases  was  formerly  held  (see  Weston  v.  Barton,  supra, 
per  Lord  Mansfield,  at  p.  681 ;  Backhouse  v.  Hall  (1865),  6  B.  &  S;  507,  per 
Blackburn,  J.,  at  p.  519 ;  Barclay  v.  Lucas  (1783),  1  Term  Eep.  291,  n.).  This 
last-named  case  is  apparently  overruled  (see  Dance  v.  Girdler  [ISO'i),  1  Bos.  &  P. 
(n.  B.)  34 ;  Strange  v.  Lee  (1803),  3  East,  484  ;  Weston  v.  Barton,  supra). 

{d)  Wright  v.  Russel,  supra, 

(e)  Eytony.  Knight  (1837),  2  Jur.  8;  and  see  Bank  of  Scotland  v.  Christie 
(1840),  8  CI.  &  Fin.  214,  H.  L. 

(/)  See  Partnership  Act,  1890  (53  &  54  Yict.  c  39),  s.  18;  Phillips  v. 
Alhamlra  Palace  Co.,  [1901]  1  K.  B.  59;  Strange  v.  Lee,  supra;  Weston  v. 
Barton,  supra;  Pemherfon  v.  Cakes,  supra;  Chapman  v.  Beckinton  (1842),  3 
Q.  B.  703  ;  Bank  of  Scotland  v.  Christie,  supra.  As  to  the  effect  of  change 
by  death  etc.  in  a  firm,  to  which  an  apprentice  is  bound,  on  the  liability  of  a 
surety  for  the  latter,  see  Lloyd  v.  Blackburn  (1842),  9  M.  &  W.  363 ;  B.  v.  St. 
Martin's,  Exeter  [Inhalitants)  (1835),  2  Ad.  &  EL  655. 

{g)  Hollond  v.  Teed,  supra;  and  see  Partnership  Act,  1890  (53  &  54  Yict. 
0.  39),  s.  18. 

{h)  See  Metcalfy.  Bruin  (1810),  12  East,  400;  and  see  Partnership  Act,  1890 
(53  &  54  Yict.  c.  39),  s.  18. 

{i)  Barker  v.  Parker  (1786),  1  Term  Eep.  287. 

[k)  Myers  v.  Edge  (1797),  7  Term  Eep.  254;  Dry  v.  Davy  (1839),  10  Ad.  &E1. 
30 ;  Solvency  Mutual  Guarantee  Co.  v.  Freeman  (1861),  7  H.  &  N.  17 ;  and  see 
Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  s.  18. 

{I)  Pease  v.  Hirst  (1829),  10  B.  &  0.  122  ;  Be  Carlill,  Ex  parte  Marsh  (1815), 
2  Eose,  239,  242  ;  Re  Lreland  and  Harrison,  Ex  parte  Loyd  (1838),  3  Deac.  305. 

{m)  Dance  v.  Girdler,  supra,  where  the  guarantee  was  given  to  a  voluntary 
isociety    and  its  successors." 
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Sect.  2.  already  registered  under  an  Act  of  Parliament,  whereby  the  rights 
Extent  of  of  the  company  and  the  obligations  of  the  surety  are  in  no  way 
Liability,    varied,  will  not  release  the  surety  from  liability  where  the  rights 

and  remedies  of  the  company  are  expressly  preserved  by  the 

statute  effecting  such  change  {n). 

Effect  of  939.  Save  where  an  amalgamation  or   consolidation  of  two 

amalgamation  companies  is  effected  by  statute,  expressly  or  impliedly  preserving 
€omIanies  against  a  surety  (o),  a  guarantee  given  to  either  is  generally, 

by  such^  amalgamation  or  consolidation,  invalidated  as  to  future 
transactions  (p).  For  an  amalgamation  of  two  companies,  even 
though  they  be  banking  companies,  need  not  necessarily  cause 
the  business  thereafter  carried  on  to  be  the  same  as  was  theretofore 
carried  on  by  either  (q). 

Estoppel  from  940.  Sureties  to  a  company  may  by  conduct  become  estopped 
deniaiof  from  denying  their  Hability  after  the  reconstruction  of  such 
^^^^^l^^y-        company  (r). 

Alteration  in      941.  A  Surety  for  the  fidelity  of  an  agent  is  not  liable  after  the 
^rind  af^      agency  has  been  intrusted  by  the  employers  to  a  new  firm  com- 
principa.       prising  such  agent  (s),  even  where  the  surety  had  knowledge, 
before  he  executed  the  fidelity  bond,  that  the  agent  intended  to 
enter  into  the  partnership  after  the  execution  of  the  fidelity  bond  (t). 


Groux's  Improved  Soap  Co.,  Ltd,  v.  Cooper  (1860),  8  C.  B.  (n.  s.)  800; 
Wilson  V.  Craven  (1841),  8  M.  &  W.  584  ;  and  see  Capital  and  Counties  Bank  v. 
Bank  of  England  (1889),  61  L.  T.  516 ;  Prescott,  Dimsdale,  Cave,  Tugwell  &  Co. 
V.  Bank  of  England,  [1894J  1  Q,.  B,  351,  0.  A.  These  two  last-cited  cases  are 
not  guarantee  cases,  but  cases  decided  under  the  Bank  Charter  Act,  1844  (7  & 
8  Yict.  c.  32),  ss.  23,  24.  They  are,  however,  in  pari  materia,  and  are  therefore 
referred  to. 

(o)  London,  Brighton  and  South  Coast  Bail.  Co.  v.  Goodwin  (1849),  3  Exch. 
320,  where  the  consolidation  did  not  affect  the  responsibility  of  the  principal  for 
whose  fidelity  the  surety  had  agreed  to  become  liable  ;  see  also  Eastern  Union 
Bail.  Co.  V.  Cochrane  (1853),  9  Exch.  197.  Where  an  amalgam;ation  takes 
place  of  the  firm  to  whom  a  guarantee  was  given  with  some  other  body,  render- 
ing such  guarantee  inoperative  as  to  future  transactions  thereunder,  the  new 
amalgamated  body  can  only  sue  in  its  own  name,  or  in  that  of  its  public  officer, 
in  respect  of  past  transactions  under  the  guarantee  when  a  change  of  name 
only  is  effected  by  the  amalgamation  {Wilson  v.  Craven  (1841),  8  M.  &  W.  584). 
If,  however,  the  amalgamation  has  a  greater  effect  than  this,  the  liability  of  the 
surety  under  the  guarantee,  in  respect  of  past  transactions,  must,  apparently, 
be  enforced  by  the  persons  to  whom  the  guarantee  was  originally  given  {Lloyd' s  v. 
Marper  (1880),  16  Ch.  D.  290,  0.  A. ;  Moller  v.  Lambert  (1810),  2  Camp.  548). 

{p)  See  title  Bankers  and  Banking,  Yol.  I.,  p.  642;  Lindley  on  Partner- 
ship, 6th  ed.,  p.  127  ;  Lindley  on  Companies,  6th  ed.,  Vol.  I.,  p.  369,  n.  (s), 
Vol.  II.,  p.  1211,  n.  (d).  Eeasoning  by  analogy  to  cases  decided  under  the 
Bank  Charter  Act,  1844  (7  &  8  Vict.  c.  32),  ss.  23,  24,  it  would  seem  that  where 
one  corporate  banking  company  absorbs  another  the  former  can  sue  on 
guarantees  previously  received  by  it  {Capital  and  Counties  Bank  v.  Bank  of 
England,  supra),  but  not  on  those  given  to  the  bank  absorbed  {Prescott,  Dimsdale, 
Gave,  Tugwell  &  Co.  v.  Bank  of  England,  supra). 

{q)  Prescott,  Dimsdale,  Cave,  Tugwell  &  Co.  v.  Bank  of  England,  supra,  per 
A.  L.  Smith,  L.  J.,  at  pp.  364,  365. 

(r)  Ashby  V.  Day  (1885),  33  W.  E.  631 ;  see  title  Estoppel,  Vol.  XIII., 
p.  397,  note  {k). 

(s)  Bellairs  v.  Ehsworth  (1811),  3  Camp.  53. 

{t)  Montefiore  \.  Lloyd  (1363),  12  W.  E.  83;  London  Assurance  Co.  v.  Bold 
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Where  the  surrounding  circumstances  indicate  an  intention  on  ^^ct.  2.  ^ 
the  part  of  the  surety  to  remain  liable  after  the  principal  has  taken  Extent  of 
another  into  partnership  with  him,  the  guarantee  will  continue  Liability, 
applicable  to  future  transactions  (a). 

942.  A  bond  given  by  a  surety  for  repayment  of  such  sums  as  By  death, 
may  be  advanced  to  meet  bills  drawn  by  two  persons  in  partnership 

or  either  of  them,  does  not  extend  to  bills  drawn  by  one  of  such 
persons  after  the  death  of  the  other  (b). 

Unless  a  contrary  intention  is  indicated,  the  retirement  of  a  Alteration  in 
partner  from  the  firm,  for  whose  fidelity  the  surety  has  made  ^^^^^''^''''P 
himself  liable,  will  determine  the  surety's  future  liability  (c) ,  even  guaranteed, 
where  the  guarantee  contemplates  its  continuance  after  the  death 
of  such  partner  (d). 

943.  Where  a  surety  would  be  discharged  from  liability  by  the 

Change  of 

subsequent  incorporation  of  persons  to  whom  a  guarantee  is  given,  status  of 
or  in  the  case  of  a  company  being  the  guaranteed  creditor  by  its  ^g^^oTs! 
consolidation  or  amalgamation,  he  will  also  be  discharged  by 
similar  changes  taking  place  arfter  the  date  of  the  guarantee  in  the 
constitution  of  the  principal  debtors  for  whom  such  guarantee  was 
given  (e). 

Sub-Sect.  3. — Fraud  on  the  Creditor. 

944.  Where  a  transaction  takes  place  on  the  faith  of  a  written  Fraudulent 
guarantee,  which,  to  the  knowledge  of  the  surety  or  his  agent,  surety. 

is  in  existing  circumstances  worthless,  the  surety  may  in  some 
circumstances  be  liable  to  an  action  for  false  representation  (/). 

(1844),  6  Q.  B.  514  ;  and  see  Mills  v.  Alderbury  Union  Guardians  (1849),  SExch. 
590,  596. 

(a)  Leathley  v.  Spyer  (1870),  L.  E.  5  C.  P.  595 ;  and  see  Banh  of  British  North 
America  v.  Cuvillier  (1861),  4  L.  T.  159,  P.  0. 
(&)  Simson  v.  Cooke  (1824),  1  Bing.  452. 

(c)  Camhridge  University  v.  Baldwin  (1839),  5  M,  &  W.  580. 

(d)  Ibid. 

(e)  This  view  is,  it  is  submitted,  warranted  by  the  language  of  the  Partner- 
ship Act,  1890  (53  &  54:  Yict.  c.  39),  s.  18.  See  p.  498,  ante,  where  the  efPect 
of  changes  in  the  constitution  of  the  persons  to  whom  a  guarantee  is  given  is 
considered ;  and  as  to  the  effect  of  changes  in  partnership  firms  generally,  see 
title  Partnership. 

(/)  Barwick  v.  English  Joint  Stock  Bank  (1867),  L.  E.  2  Exch.  259,  Ex.  Ch. ; 
and  see  Mackayr.  Commercial  Bank  of  New  Brunswick  (1874),  L.  E.  5  P.  C.  394. 
The  referee  of  an  intendmg  lessee,  who  in  answer  to  inquiries  states  that  the 
intending  lessee  is  a  man  of  substance  and  respectability,  well  knowing  the 
contrary  to  be  the  case,  is  liable  for  such  misrepresentation  [Leddell  v. 
McDougall  (1881),  29  W.  E.  403,  C.  A.).  When  a  banker  is  asked  as  to  the 
standing  and  financial  position  of  a  customer  he  need  not  make  any  inquiries  out- 
side as  to  the  solvency  or  otherwise  of  the  customer,  nor  do  anything  more  than 
answer  the  question  put  to  him  honestly  from  what  he  knows  from  the  accounts 
and  books  before  him  [Parsons  v.  Barclay  &  Co.,  Ltd.,  and  Goddard  (1910),  103 
L.  T.  196,  C.  A.).  Where  a  partnership  firm  fraudulently  pledged  goods  belong- 
ing to  a  third  person  to  secure  a  debt  due  from  the  firm  to  its  bankers,  the 
owner  was  held  entitled,  to  the  extent  of  the  value  of  such  goods,  to  the  benefit 
of  a  guarantee  for  the  payment  of  such  partnership  debt  given  by  a  member 
of  the  firm,  who  was  innocent  of  the  fraud  perpetrated  by  his  co-partners 
{Be  Stratton,  Ex  parte^  Salting  (1883),  25  Ch.  D.  148,  C.  A.).  He  was  also 
held  entitled  to  prove,  in  respect  of  the  goods  wrongfully  pledged,  against  the 
separate  estate  of  such  innocent  partner  [ibid.).  As  to  the  fraudulent  omission  of 
a  surety  to  reduce  a  guarantee  into  writing,  see  p.  456,  ante.  As  to  a  fraudulent 
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Guarantee. 


Sect.  3. 

Enforce- 
ment of 

Liability. 

Remedy. 
Procedure. 


Uncondi- 
tional leave 
to  defend. 


Joinder  of 
parties  in 
action. 


Sect. •       Enforcement  of  Liabiliiy. 

945.  The  remedy  (g)  against  a  solvent  (h)  surety  on  his  guarantee 
is  by  action  in  the  High  Court  or  in  the  county  court,  according 
to  the  sum  claimed  (i). 

946.  Where  the  claim  is  in  respect  of  a  debt  or  liquidated 
demand  only,  the  plaintiff  can  proceed  in  the  High  Court  by 
specially  indorsed  writ  (j),  which  need  not,  apparently,  disclose 
the  fact  that  the  defendant  is  a  surety  (k). 

Where  recourse  is  had  to  the  remedy  by  specially  indorsed 
writ,  if  there  be  no  acknowledgment  of  liability  either  by  the 
principal  debtor  or  the  surety,  nor  anything  else  to  show  that  the 
defence  is  for  purposes  of  delay,  unconditional  leave  to  defend  will, 
generally,  be  given  {I), 

947.  When  the  interest  of  the  creditors  in  a  guarantee  is  joint, 
though  in  terms  joint  and  several,  the  action  must  be  brought  in 
the  name  of  all  the  persons  to  whom  the  guarantee  is  given  (m). 

An  action  may  be  maintained  by  the  several  partners  of  a 
firm,  upon  a  guarantee  given  to  one  of  them,  if  there  be  evidence 
that  it  was  given  for  the  benefit  of  all  (n),  and  especially  if  the 
partner  to  whom  the  guarantee  was  addressed  did  not  carry  on 
any  separate  business  to  which  the  guarantee  could  relate  (o).  On 


conveyance  of  the  surety's  property,  see  p.  479,  ante,  and  title  Featjdulent 
AND  Voidable  Conveyances,  pp.  77  et  seq.,  ante.  As  to  misrepresentation, 
actual  and  constructive,  generally,  see  title  Miseepbesentation  and  Fraud. 

{g)  As  regards  the  evidence  of  the  principal  debtor's  default  which  the 
creditor  must  produce  in  court  in  an  action  against  a  surety  on  his  guarantee, 
see  p.  487,  ante. 

{h)  For  the  effect  of  bankruptcy  on  a  guarantee,  see  title  Bankruptcy  and 
Insolvency,  Vol.  H.,  pp.  204,  205. 

[i)  As  to  the  ordinary  jurisdiction  of  county  courts,  see  title  County  Courts, 
Vol.  VIH.,  pp.  428  et  seq. ;  and  as  to  the  jurisdiction  in  remitted  actions,  see 
iUd.,  pp.  438  et  seq. 

(j)  As  to  this  method  of  procedure  under  E.  S.  C,  Ord.  3,  r.  6,  see  title 
Practice  and  Procedure. 

(k)  See  Caldwell  Y.  Wren  (1877),  12  I.  L.  T.  146;  Ahearn  v.  0' Donovan  (1880), 
15  I.  L.  T.  17.  As  to  assignment  of  breaches  of  a  fidelity  bond,  see  Stothert  v. 
Goodfellow  (1832),  1  Nev.  &  M.  (k.  b.)  202.  As  to  assignment  of  breaches 
generally,  see  title  Bonds,  Vol.  III.,  pp.  94,  102. 

(/)  Lloyd's  Banking  Co.  v.  Ogh  (1876),  1  Ex.  D.  262 ;  E.  S.  C,  Ord.  14,  r.  6  ; 
and  see  Harrison  v.  Gordon  {Lord)  (1887),  3  T.  L.  E.  490 ;  Harrison  v.  Lascelles 
[Lord)  (1887),  3  T.  L.  E.  490;  Anglo-Italian  Bank  v.  Wells,  Anglo-Ltalian  Bank 
V.  Davies  (1878),  38  L.  T.  197,  C.  A. 

(m)  Pugh  V.  Stringfield  (1858),  3  C.  B.  (n.  S.)  2  ;  and  see  Jones  v.  Beach  (1852), 
2  De  G.  M.  &  Gr.  886,  888.  In  Scotland  the  meaning  and  effect  (formerly  con- 
sidered doubtful)  of  the  words  "jointly  and 'severally  "  are  explained  in 
Flemings  v.  Gemmill  (1907),  45  Sc.  L.  E.  281.  It  is  not  a  principle  of  equity 
that  a  joint  covenant  shall  ever  be  considered  as  if  it  were  joint  and  several 
{Sumner  v.  Foiuell  (1816),  2  Mer.  30).  Thus,  a  joint  covenant  of  indemnity  will 
not  be  extended  beyond  its  legal  operation,  there  being  no  ground  on  which  to 
infer  mistake  in  the  nature  of  the  instrument,  and  no  previous  equity  entitling 
the  covenantee  to  a  several  indemnity  from  each  of  the  covenantors  (ih'd.).  _ 

(??)  Oarrett  v.  Hundley  (1825),  4  B.  &  C.  664.  An  action  may  be  maintained 
upon  a  bond,  expressed  to  be  payable  to  a  mercantile  firm,  by  the  persons  who 
actually  constituted  the  firm  when  the  bond  wa;s  executed  {Moller  v.  Lambert 
(1810),  2  Camp.  548). 

(o)  Walton  V.  Dodson  (1827),  3  C.  &  P.  162. 
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the  other  hand,  where  a  guarantee  is  addressed  to  several  persons,  Sect.  3. 

one  of  whom  has  no  interest  whatever  in  the  subject-matter  Enforce- 

guaranteed,  he  need  not  be  joined  as  a  plaintiff  (p).    Moreover,  ment  of 

where  a  guarantee  is  given  to  one  member  of  a  firm  personally,  in  Liability, 
consideration  of  his  undertaking  not  to  sue  certain  debtors  of  the 
firm,  he  can  sue  on  the  guarantee  alone  without  joining  his 
palrtners  as  co-plaintiffs  (q). 

948.  A  guarantee  given  to  the  trustees  of  an  unincorporated  Trustees  etc. 
company  (r),  or  to  an  official  of  a  court  of  justice,  acting  as  trustee 

for  a  fluctuating  and  unknown  body  of  suitors  (s),  or  to  a  committee 
of  a  society  of  underwriters  {t),  may  be  sued  upon  by  such  persons 
for  the  benefit  of  those  they  represent. 

949.  A  guarantee,  not  addressed  to  anyone,  can  apparently  be  By  whom 
enforced  by  the  party  to  whom,  or  for  whose  benefit,  it  was  guarantee 

•     _  /  \  enforceable. 

giA^en  (a). 

950.  A  person  who  is  not  a  party  to  a  guarantee  or  indemnity  Enforcement 
or  fidelity  bond  of  suretyship  can  sometimes  sue  thereon,  as  being  stranger, 
entitled  to  the  benefit  thereof  '(h).    To  entitle  him  to  sue  either  of 

the  contracting  parties  he  must  possess  an  actual  beneficial  right 
which  places  him  in  the  position  of  cestui  que  trust  under  the 
contract  (c). 

{p)  Place  V.  Delegal  (1838),  4  Bing.  (n.  c.)  426  ;  and  see  Palmer  v.  SparshoU 
(1842)  4  Man.  &  Gr.  137. 

{q)  Agacio  v.  Forbes  (1861),  14  Moo.  P.  0.  C.  160. 
(V)  Metcalfy.  Bruin  (1812),  12  East,  400. 
(s)  Lamb  v.  Vice  (1840),  6  M.  &  W.  467. 

{t)  Lloyd's  V.  Harper  (1880),  16  Ch.  D.  290,  C.  A. ;  and  see  Leathley  v.  Spyer 
(1870),  L.  R  5  0.  P.  595  ;  Moller  v.  Lambert  (1810),  2  Camp.  548.  As  to  the 
effect  of  amalgamation  of  firms  or  companies,  see  p.  500,  ante. 

[a)  Walton  v.  Dodson  (1827),  3  0.  &  P.  162.  It  is  difficult,  if  not  impossible, 
to  reconcile  this  case  with  those  cases  (see  p.  467,  ante)  which  decide  that  to 
satisfy  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4,  the  names  of  the  contracting 
parties  must  appear  in  writing.  Where,  however,  such  a  guarantee  as  that 
referred  to  in  the  text  is  accepted  in  writing  signed  by  the  person  to  whom  it 
was  delivered,  the  statute  would  then  clearly  be  satisfied. 

[b)  See  Kenney  v.  Employers'  Liability  Assurance  Corporation,  [1901]  1  I.  R. 
301,  C.  A. ;  Lloyd's  v.  Harper,  supra.  In  Be  Stratfon,  Ex  parte  Salting 
(1883),  25  Oh.  D.  148,  C.  A.,  a  third  person,  whose  securities  had  been 
fraudulently  pledged  to  a  bank  for  a  debt  of  a  partnership  firm,  was  held 
entitled  pro  tanto  to  the  benefit  of  a  guarantee  for  payment  to  the  bank  of  the 
partnership  debt  given  by  a  member  of  the  firm  who  was  innocent  of  the 
fraudulent  pledge  complained  of.  As  to  whether  a  person,  not  a  party  to  a 
guarantee,  can  sue  thereon  in  his  own  name,  where  it  is  intended  to  operate  for 
the  benefit  of  all  parties  interested  in  the  fulfilment  of  certain  duties  the  perform- 
ance of  which  is  guaranteed,  see  Kenney  v.  Employers'  Liability  Assurance  Cor- 
poration, supra,  at  p.  322,  where  the  suit  was  framed  as  an  action  by  the  obligee 
of  the  suretyship  bond,  as  the  legal  party  to  the  contract  to  recover  the  amount 
of  the  bond,  joining  as  co-plaintiff  the  party  who,  upon  the  facts  stated,  was 
equitably  and  beneficially  entitled  as  between  himself  and  his  co-plaintiff  to  the 
damages  recoverable  upon  the  breach  of  the  bond  ;  see  also  Britannia  Steamship 
Insurance  Association,  Ltd.  v.  Duff  (1909),  46  Sc.  L.  E.  894. 

[c)  Oandy  v.  Qandy  (1885),  30  Ch.  D.  57,  66,  67,  0.  A.;  Lloyd's  v.  Harper, 
supra;  Tomlinson  v.  Gill  (1756),  Amb.  330  ;  Be  Flavell,  Murray  v.  Flavell 
(1883),  25  Ch.  D.  89,  C.  A. ;  Drimmie  v.  Davies,  [1899]  1  I.  E.  176,  C.  A.  ; 
Gregory  v.  Williams  (1817),  3  Mer.  582;  Page  v.  Cox  (1852),  10  Hare,  163; 


504 


Guarantee. 


Sect.  3. 

Enforce- 
ment of 

Liability. 

By  assignee. 

The  defen- 
dants to  an 
action  on  a, 
guarantee. 


Where  several 
sureties, 
liable  for  a 
limited  sum 
each. 


Set-off  or 
counterclaim. 


951.  The  person  to  whom  a  guarantee  is  given  may  assign  the 
guaranteed  debt  and  the  securities  for  the  same  (d).  Where  he 
does  so,  the  assignee  acquires  all  the  rights  of  the  assignor  (e), 
including  the  right  to  sue  in  his  own  name  on  the  guarantee  (/). 

952.  The  plaintiff  may  join  as  defendants  to  an  action  on 
a  guarantee  all  or  any  of  the  persons  severally  or  jointly  and 
severally  liable  thereunder  (g),  and  a  bond  under  which  the 
principal  and  the  sureties  are  liable  may  be  enforced  against  them 
in  the  same  action  (/t). 

953.  The  amount  recoverable  from  each  of  several  sureties, 
whose  liability  under  the  same  guarantee  is  expressed  to  be  for  a 
limited  sum  named,  depends  on  whether  each  has  made  himself 
liable  for  that  sum,  or  whether  that  sum  represents  their  total 
aggregate  liability  (i).  In  the  former  case  the  full  amount  can  be 
recovered  from  each  consecutively  (A;),  while  in  the  latter  payment 
of  such  sum  by  one  of  them  relieves  the  rest  from  further  liability 
on  the  guarantee  (i). 

Liability  under  a  guarantee  may  be  made  the  subject  of  a  set-off 
or  counterclaim  (m) .    Moreover,  a  debt  due  to  a  deceased  partner 


Tweddle  v.  Atkinson  (1861),  1  B.  &  S.  393;  Dixon  v.  Renter's  Telegraph  Co. 
(1877),  2  0.  P.  D.  62  ;  and  see  Kenney  v.  Employers'  Liability  Assurance 
Corporation,  [1901]  1 1.  E.  301,  307,  C.  A. ;  WestN.  Houghton  (1879),  4  0.  P.  D.  197. 

[d)  Wheatley  v.  Bastoiu  (1855),  7  De  G.  M.  &  G-.  261,  0.  A.,  per  Turneb,  L.J., 
at  pp.  279,  280  ;  but  see  Be  Barrington  and  Burton  (1804),  2  Sell.  &  Lef.  112; 
Be  Barned's  Banking  Co.,  Ex  parte  Stephens  (1868),  3  Ch.  App.  753. 

(e)  Wheatley  v.  Bastow,  supra,  per  Tuener,  L.J.,  at  pp.  279,  280. 

(/)  Hid, ;  and  see  Re  Hallett  &  Co.,  Ex  parte  Cocks,  Biddulph  &  Co.,  [1894] 

2  Q.  B.  256,  0.  A.  As  to  assignments  of  debts  and  choses  m  action,  see  Judica- 
ture Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (6);  and  title  Choses  in"  Action, 
Yol.  lY.,  pp.  367  et  seq.  As  to  giving  notice  to  the  surety  of  the  assignment  of 
a  guarantee,  see  Wheatley  v.  Bastoiu,  supra,  per  Turner,  L.J.,  at  p.  280. 

{g)  E.  S.  C,  Ord.  16,  r.  6.  See  also  title  Practice  and  Procedure.  A  joint 
security  will  not  be  construed  to  be  joint  and  several  even  though  one  of  the 
parties  thereto  is  a  surety  {Jones  v.  Beach  (1852),  2  De  a.  M.  &  G-.  886,  888  ;  and 
see  Sumner  Y.  Poivell  (1816),  2  Mer.  30;  Other  y.  Iveson  (1855),  3  Drew.  177; 
contra,  Thorpe  v.  Jackson  (1837),  2  Y.  &  0.  (ex.)  553).  A  surety  for  the  price  of 
goods  sold  to  another,  under  bills  of  exchange  drawn  by  the  vendors  of  the 
goods  on  the  vendees  and  indorsed  by  the  latter  to  the  vendors,  who  reindorsed 
them  to  the  surety,  was,  on  the  bills  being  dishonoured  at  maturity,  held  liable 
for  the  amount  of  the  bills  to  the  vendors,  who  were  not  prevented  from  suing 
the  surety  on  the  ground  of  circuity  of  action  {Wilkinson  \.  Unwin  (1881),  7 
Q.  B.  D.  636,  0.  A.). 

(7i)  Beriuick-upon- Tweed  Corporation  v.  Murray  (1856),  7  De  G.  M.  &  G.  497. 
In  such  a  case  costs  are  given  against  the  principal  debtor  only  and  the  sureties 
are  not  liable  for  same  {ibid.).  As  to  parties  to  actions  on  suretyship  bonds,  see 
also  Cockburn  y.  Thompson  (1809),  16  Yes.  321,  326;  Madox  v.  Jackson  (1746), 

3  Atk.  406. 

{i)  A  defendant  who  alleges  in  his  defence  that  his  guarantee  was  given  on 
terms  which  limited  his  liability  thereunder  need  not  state  that  such  terms  were 
in  writing  {Oaley  v.  Taylor  (1848),  2  Car.  &  Kir.  551). 

{k)  Fell  y.  Goslin  (1852),  7  Exch.  185;  Collins  y.  Prosser  (1823),  1  B.  &  C. 
682;  Norton  y.  Poivell  (1842),  4  Man.  &  G.  42  ;  Ellis  v.  Emmanuel  (1876), 
1  Ex.  D.  157,  C.  A. ;  Armstrong  v.  Cahill  (1880),  6  L.  E.  Ir.  440. 

(/)  Collins  V.  Prosser,  supra,  per  Holroyd,  J.,  at  pp.  687,  688. 

(m)  E.  S.  C,  Ord.  19,  r.  3;  Anglo-Italian  Bank  v.  Wells,  Anglo-Italian 
Banky.  Davies  (1878),  38  L.  T.  197,  0.  A.;  Bankes  y.  Jarvis,  [1903]  1  K.  B. 
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from  a  surviving  partner  and  a  third  person,  as  surety,  may 
have  set  off  against  it  a  debt  due  to  such  surviving  partner  from 
the  deceased  which  was  agreed  to  be  appHed  in  Hquidation  of  the 
guaranteed  debt  (n). 

Where  the  creditor  has  by  will  bequeathed  a  legacy  to  the 
surety,  the  executor  of  such  will  is  entitled  to  retain  out  of  the 
legacy  the  amount  due  from  the  surety  to  the  testator  under  the 
guarantee  (o). 

The  creditor  is,  however,  not  entitled  to  the  benefit  of 
counter-bonds  or  collateral  securities  given  by  the  principal  debtor 
to  the  surety  to  indemnify  the  latter  in  respect  of  liability  under  the 
guarantee  (p). 


Sect.  3. 
Enforce- 
ment of 
Liability. 

Retainer  by 
executor  of 
deceased 
creditor. 

Counter- 
securities» 


Part  VI. — The  Surety's  Rights  against  the 

Creditor. 

Sect.  1, — How  such  Rights  are  acquired. 

954.  The  rights  of  a  surety  against  the  creditor  accrue  to  him  When^  ^ 
from  the  relation  created  by  the  guarantee  (^),  and  arise  at  the  arise."^^^^^  ^ 
time  of  his  becoming  surety,  and  not  merely  when  he  discharges 
the  obligation  of  the  principal  debtor  (r).    It  is  not,  therefore,  the 
law  that  the  surety  has  no  rights  until  he  pays  the  guaranteed 
debt(s). 

The  rights  of  a  surety  may  also  be  acquired  where  two  or  more  Rights 

  acquired  by 

549;  Jeffs  v.  JDavies* {1866),  L.  E.  1  Q,.  B.  372;  and  see  p.  526,  post,  and  title  debtors. 
Set-off  and  Counterclaim.  Formerly  a  mere  liability  under  a  guarantee 
could  not  have  formed  the  subject  of  a  set-off  (Craiv/ord  y.  Stirling  (1796),  4 
Esp.  207  ;  MorleyY.  Inglis  (1837),  4  Bing.  (n.  c.)  58),  though  money  actually 
paid  for  another  under  an  indemnity  might  have  been  set  off  as  money  paid  to  the 
use  of  the  plaintiff  [Hutchinson  y.  Sydney  (1854),  10  Exch.  438).  Debts  payable 
on  a  contingency  are  provable  in  the  winding  up  of  companies  (Companies  Con- 
solidation) Act,  1908  (8  Edw.  7,  c.  69),  s.  206).  When  one  of  several  co-sureties 
is  sued  on  his  guarantee,  he  can  enforce  contribution  from  the  rest  by  means 
of  a-third  party  notice  (E.  S.  C,  Ord.  16,  rr.  48,  49  et  seq.  ;  and  see  p.  533,  'post). 
(n)  Cheetham  v.  Crook  (1825),  M'Cle.  &  Yo.  307. 

(o)  Coates  Y.  Coates  (1864),  33  Beav.  249  ;  and  as -to  an  executor's  right  to 
retain  a  legacy  to  meet  a  debt,  see  title  Executors  and  Administrators, 
Vol.  XIY.,  p.  268. 

(p)  Be  Walker,  Sheffield  Banking  Co.  v.  Clayton,  [1892]  1  Ch.  621  ;  Ex  parte 
Waring,  Inglis,  Clarke  (1815),  19  Ves.  345  ;  but  see,  contra,  Wright  v.  Morley^ 
Morley  v.  St.  Alhan  (1805),  11  Yes..  12,  per  Grant,  M.E.,  at  p.  22;  Maure  v. 
Harrison  (1692),  1  Eq.  Cas.  Abr.  93.  This  last-named  case  has,  however,  been 
explained  in  Be  Walker,  Sheffield  Banking  Co.  v.  Clayton,  supra.  As  to  what 
happens  to  such  securities  in  the  event  of  both  the  principal  debtor  and  surety 
becoming  bankrupts,  and  as  to  the  creditor's  right  generally  in  such  a  case, 
see  title  Bankruptcy  and  Insolvency,  Vol.  IL,  pp.  204  et  seq. 

[q)  Pooley  v.  Harradine  (1857),  7  E.  &  B.  431 ;  Hollier  v.  Hyre  (1842),  9  CI.  & 
Fin.  1,  H.  L. ;  Oreenough  v.  McClelland  (1860),  2  E.  &  E.  424;  Samuell  v. 
Howarth  (1817),  3  Mer.  272,  277  ;  Craythorne  v.  Swinburne  (1807),  14  Yes.  160. 

(r)  Dixon  Y.  Steel,  [1901]  2  Ch.  602;  and  see  Lake  v.  Brutton  (1856),  2  Jur. 
(N.  s.)  839,  C.  A. ;  Fledge  v.  Buss  (1860),  John.  663  ;  South  v.  Bloxam  (1865), 
2  Hem.  &  M.  457. 

(s)  Dixon  Y.  Steel,  supra,  per  Cozens-Hardy,  J.,  at  p.  607;  but  see  Re 
Howe,  Hx  parte  Brett  (1871),  6  Ch.  App.  838,  per  Mellish,  L.J.,  at  p.  841. 
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Guarantee. 


Sect,  1. 
How  such 
Rights  are 
acquired. 


Eight  to 
compel  the 
creditor  to 
sue  for  and 
collect  the 
guaranteed 
debt. 


Eight  to  sue 
the  principal 
debtor. 


debtors  arrange  intei-  se  that  one  or  more  of  their  number  shall 
be  regarded  as  a  surety  or  sureties  for  the  rest  and  notify  such 
arrangement  to  the  creditor,  whose  consent  thereto  is,  however, 
unnecessary  (i).  Moreover,  if  a  creditor,  with  knowledge  that 
another  is  intending  to  become  a  surety,  accepts  the  instrument 
under  which  the  surety's  liability  arises,  the  rights  of  a  surety 
against  him  are  thereby  created  {u).  Where,  however,  two  persons 
give  a  joint  promissory  note  for  the  debt  of  one,  it  is  necessary,  in 
order  to  give  the  other  the  rights  of  a  surety  against  the  creditor, 
to  show  that  he  was  only  a  surety  and  that  the  creditor  knew  him 
to  be  so  and  accepted  him  as  such  (a). 

Sect,  2. — Rights  before  Demand  of  Payment  under  the  Guarantee 

has  been  made. 

955.  The  surety .  may,  after  the  guaranteed  debt  has  become 
due,  and  before  he  has  been  asked  to  pay  it,  require  the  creditor  to 
call  upon  the  principal  debtor  to  pay  off  the  debt  (6).  The 
creditor  is,  however,  not  bound  to  sue  the  principal  debtor  before 
suing  the  surety  who,  moreover,  even  where  he  deposits  the 
amount  of  the  guaranteed  debt,  cannot  compel  the  creditor  to 
proceed  against  the  principal  debtor  unless  he  undertakes  to 
indemnify  the  creditor  for  the  risk,  delay,  and  expense  he  thereby 
incurs  (c),  and,  apparently,  satisfies  him  that  the  principal  debtor 
is  solvent  {d). 

956.  The  surety  may  at  any  time  apply  to  the  creditor  and  pay 
him  off,  and  then  (on  giving  a  proper  indemnity  for  costs)  may  sue 

{t)  Bouse  V.  Bradford  Banking  Co.,  [1894]  A.  0.  586.  overruling  Swire  v. 
Bedman  (1876),  1  Q.  B.  D.  536,  and  following  OaMey  v.  Tasheller  (1836),  4  CI. 
&  Fin.  207,  H.  L. ;  Oakford  v.  European  and  American  Steam  Shipping  Co. 
(1863),  1  Hem.  &  M.  182,  190  ;  Overend,  Gurney  &  Co.  (Liquidators)  v.  Oriental 
Financial  Corporation  {Liquidators)  (1874),  L.  E.  7  H.  L.  348. 

[u)  Wythes  v.  Laboucliere  (1859),  5  Jur.  (n.  s.)  499,  500;  White  v.  Corhett 
(1859),  1 E.  &  E.  692,  Ex.  Ch. ;  EoUierY.  ^2/rc(1842),  9  01.  &Ein.  1,  H.  L.  Before 
the  introduction  of  equitable  pleas  by  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Yict.  c.  125),  ss.  83 — 86,  parol  evidence  was  inadmissible  at  law  to 
prove  that  one  of  several  persons,  jointly  and  severally  bound,  was,  in  fact, 
only  a  surety  and  entitled  to  be  so  treated  by  the  creditor  (see  Lewis  v.  J ones 
(1825),  4  B.  &  C.  506),  while  in  equity  such  evidence  was  always  admitted  in 
proof  of  the  fact  {Craythorne  v.  Swinburne  (1807),  14  Ves.  160,  per  Lord  Eldon, 
L.C.,  at  pp.  170,  171 ;  and  see  Clarke  v.  Eenty  (1838),  3  Y.  &  C.  (ex.)  187). 

(a)  Strong  v.  Foster  (1855),  17  C.  B.  201;  Pooley  v.  Harradine  (1857),  7 
E.  &  B.  431.  As  to  the  case  of  joint  obligors,  see  pp.  568,  569,  post,  and  Ashhee 
V.  Pidduck  (1836),  1  M.  &  W.  564,  cited  in  note  {p),  p.  569,  post. 

(h)  Bouse  V.  Bradford  Banking  Co.,  [1894]  2  Ch.  32,  C.  A.,  per  A.  L. 
Smith,  L.J.,  at  p.  75;  affirmed,  [1894]  A.  0.  586;  Banelaugh  [Earl]  v.  Hayes 
(1683),  1  Yern.  189,  per  Sir  E.  North,  Lord  Keeper  (afterwards  Lord 
Guildfotid),  at  p.  190 ;  Bees  v.  Berrington  (1795),  2  Yes.  540,  per  Lord  Lough- 
BOROUGH,  L.C.,  at  p.  542;  Wright  v.  Simpson  (1802),  6  Yes.  714,  per  Lord 
Eldon,  L.C.,  at  p.  734;  Bank  of  Ireland  y.  Beresford  (1818),  6  Dow,  233,  H.  L., 
per  Lord  Eldon,  L.C,  at  p.  238;  Nishet  v.  Smith  (1789),  2  Bro.  0.  C.  579,  per 
Lord  Thurlow,  L.C,  at  p.  582  ;  Lee  v.  Book  (1730),  Mos.  318.  The  existence 
of  this  right  has  been  questioned  {Etuart  v.  Latta  (1865),  4  Macq.  983,  H.  L.,  per 
Lord  Westbury,  L.C,  at  p.  989;  Jackson  v.  Bighy  (1854),  2  W.  E.  540  ;  and 
see  Lloyd  v.  Dimmack  (1877),  7  Ch.  D.  398,  401 ;  Story,  s.  639. 

(c)  Wright  v.  Simpson,  supra,  per  Lord  Eldon,  L.O.,  at  p.  734;  and  see 
Story,  ss.  327,  849. 

id)  See  Wheeler  v.  Benedict  (1885),  43  New  York  Supreme  Court  Eeports,  478. 
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the  principal  debtor  in  the  creditor's  name(e),  or,  apparently,  in  Sect.  2. 

his  own  name,  should  he  obtain  an  assignment  of  the  guaranteed  Rights 

debt  (/).    This  right  is  available  where  the  creditor  has  a  right  to  before 

sue  the  principal  debtor  and  refuses  to  exercise  it  (g).    There  does  Demand  of 

not,  however,  seem  to  be  any  instance  in  which  a  surety  has  ever,  Payment 
in  practice,  exercised  this  right,  and  certainly  the  cases  in  which 
a  surety  makes  use  of  it  must  be  very  rare  (h). 

957.  A  surety  for  the  good  behaviour  of  another  in  an  employ-  Fidelity 
ment  may,  if  the  employee  be  guilty  of  misconduct  rendering  guarantees, 
him  liable  to  dismissal,  insist  on  the  employer  dismissing  him  (i). 

On  the  employer's  failure  to  do  so  the  surety  will  be  discharged, 
where  the  employer  himself  possesses  the  power  of  dismissal  (k),  but 
not  where  such  power  is  vested  in  other  persons  who  refuse  to 
exercise  it  when  requested  to  do  so  by  the  employer  (Z).  The 
surety  should,  for  his  own  protection,  where  an  employee  for  whom 
he  is  answerable  has  been  guilty  of  embezzlement  or  other  miscon-  Misconduct  of 
duct  justifying  dismissal,  insist  on  having  the  guarantee  or  fidelity  employee, 
bond  given  up  to  him  (m).  Otherwise  he  may  be  taken  to  have  con- 
sented to  remain  liable,  notwithstanding  such  misconduct  (n). 

An  employer  is  not,  apparently,  bound  to  give  notice  to  the  surety  Notice 
of  the  employee's  misconduct  (0).  He  must  not,  however,  actively  surety, 
conceal  it  (p),  and  it  is  certainly  prudent  to  give  such  notice  to  the 
surety  as  soon  as  possible,  for  otherwise  the  employer  runs  the 
risk  of  possibly  discharging  the  surety  (q). 

958.  A  surety  may,  in  any  action  that  may  be  brought  against 
him  by  the  creditor  on  the  guarantee,  set  up  a  defence  of  discharge 
from  liability  on  equitable  grounds  (i'). 

A  guarantee  may  be  cancelled  and  set  aside  on  equitable  grounds  (s) 
on  application  made  to  the  Chancery  Division  of  the  High  Court  (t), 


(e)  Sivire  v.  Redman  (1876),  1  Q.  B.  D.  536,  541. 

(/)  See  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (6) ;  and  title  Choses 
IN  Action,  Vol.  lY.,  p.  373. 

(^r)  Padwick  v.  Stanley  (1852),  9  Hare,  627. 
{h)  Swire  v.  Redman,  supra. 

{%)  Sanderson  v.  Aston  (1873),  L.  E.  8  ExcK  73;  Phillies  v.  Foxall  (1872), 
L.  E.  7  Q.  B.  666;  Burgess  v.  Eve  (1872),  L.  E.  13  Eq.  450,  ^er  Malins,  Y.-C, 
at  p.  458 ;  Smith  v.  Bank  of  Scotland  (1812),  1  Dow,  272,  H.  L. ;  but  see  Byrne  v. 
Muzio  (1881),  8  L.  E.  Ir.  396. 

{h)  lUd. 

[l]  Caxton  and  Arrington  Union  v.  Dew  (1899),  68  L.  J.  (q.  b.)  380. 
(m)  Shepherd  v.  Beecher  (1725),  2  P.  Wms.  288. 
(n)  I  hid. 

(0)  Peel  V.  Tatlock  (1799),  1  Bos.  &  P.  419. 
(p)  I  hid. 

(q)  See  Snaddon  v.  London,  Edinhurqh,  and  Glasgow  Assurance  Co.  (1902),  5 
F.  (Ct.  of  Sess.)  182.  ^  y  v 

(r)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (2),  (5).  Formerly  an 
injunction  for  the  purpose  was  obtainable  {Hawkshaw  v.  Parkins  (1818),  2 
Swan.  539,  544;  Samuell  v.  Howarth  (1817),  3  Mer.  272;  Moore  v.  Bawmaker 
(1815),  6  Taunt.  379  ;  Small  v.  Currie  (1853),  5  De  G.  M.  &  Qc.  141,  C.  A. ;  Allan 
V.  Inman  (1843),  7  Jur.  433). 

(s)  Blest  V.  Brown  (1862),  3  Giff.  450;  and  see  Burgess  v.  Eve,  supra;  Allan 
V.  Houlden  (1843),  6  Beav.  148. 

[t)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  34  (3). 


Equitable 
defences. 

Cancellation. 
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Rights 
before 
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Payment 
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action  for 
cancellation. 


Eight  to  set- 
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Right  to 
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resort  first  to 
a  fund  not 
available  to 
the  surety. 


while  any  division  of  the  High  Court  may  give  effect  to  an  equitable 
defence  alleging  grounds  for  the  cancellation  of  a  guarantee  (a). 

959.  Any  one  of  several  sureties  may,  where  each  is  only  liable 
for  a  distinct  part  of  the  same  debt,  and  when,  consequently,  there 
is  no  right  of  contribution  inter  se,  bring  an  action  to  set  aside  a 
guarantee  for  fraud  without  making  his  co-sureties  parties  thereto  (b). 
In  other  cases,  where  it  is  desired  to  have  a  guarantee  set  aside  and 
cancelled,  all  co-sureties  should  be  joined  (c)  and  the  principal  debtor 
should  also  be  made  a  party  to  the  proceedings  instituted  {d). 

Sect.  3. — Rights  on  Payment  being  demanded. 

960.  The  surety,  on  being  sued  by  the  creditor  for  payment  of 
the  debt  guaranteed,  may  avail  himself  of  any  set-off  or  counter- 
claim which  the  principal  debtor  possesses  against  the  creditor  {e)y 
and  any  division  of  the  High  Court  can  give  effect  to  it  or  to  any 
equitable  defence  raised  (/).  Whenever  the  set-off  or  counter- 
claim relied  on  does  not  operate  directly  to  reduce  the  debt 
guaranteed,  the  principal  debtor  should  be  made  a  party,  so  as  ta 
bind  him  and  prevent  him  afterwards  claiming  payment  from  the 
creditor  (g). 

A  surety  is  not,  however,  bound  to  avail  himself  of  a  set-off,  but 
may  defend  on  other  grounds  and  afterwards  obtain  relief  in  other 
proceedings  (h),  as  by  a  cross-action  (i). 

961.  The  surety,  when  payment  is  demanded  of  him  by  the 
creditor,  may  also  compel  the  latter,  if  he  has  a  claim  upon  two 


(a)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24-(2) ;  and  see  Batten,  Came 
and  Game  Banhimg  Go.,  Ltd.  v.  Reed  (1902),  Times,  14th  February ;  and  title 
Equity,  Yol.  XIII.,  pp.  52,  62. 

(6)  Pendlebury  v.  Walker  (1841),  4  Y.  &  C.  (ex.)  424;  and  see  Coope  v. 
Twynam  (1823),  Turn.  &  E.  426. 

(c)  Allan  y.  Houlden  (1843),  6  Beav.  148. 

{d)  lUd. 

(e)  Bechervaise  v.  Lewis  (1872),  L.  E.  7  C.  P.  372  ;  Murphy  v.  Glass  (1869), 
L.  E.  2  P.  C.  408  ;  compare  Thornton  v.  31aynard  (1875),  L.  E.  10  C.  P.  695. 
One  of  two  joint  and  several  obligors  sued  on  a  bond  cannot  set  off  against 
the  creditor's  claim  under  the  "bond  a  debt  due  from  the  creditor  to  the  other 
obligor  and  assigned  bv  the  latter  to  both  obligors  {Bowyear  v.  Pawson  (1881), 
6  Q.  B.  D.  540 ;  see  also  Newton  v.  Lee  (1893),  139  New  York  Eeports,  332 ; 
(Jillespie  v.  Torrance  (1862),  25  New  York  Eeports,  306 ;  Alcoy  amd  Gandia 
Bail,  and  Harbour  Go.  y.  Greenhill  (1897),  76  L.  T.  542).  As  to  sei-off  and 
counterclaim,  see,  generally,  title  Set-off  and  Counterclaim. 

(/)  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (2) ;  and  see  Mostyn  v. 
West  Mostyn  Goal  and  Lron  Go.  (1876),  1  0.  P.  D.  145. 

{g)  Murphy  v.  Glass,  supra. 

{h)  Bavies  v.  Stainbanh  (1855),  6  De  G.  M.  &  G.  679,  0.  A. ;  Thornton  v. 
MKewan  (1862),  1  Hem.  &  M.  525  ;  Davis  v.  Hedges  (1871),  L.  E.  6  Q.  B.  687  \ 
Jenner  v.  Morris  (1861),  3  De  G.  F.  &  J.  45,  per  Lord  Campbell,  L.C.,  at  p.  54. 
The  foreign  drawer  of  a  bill  accepted  in  England  can,  as  against  the  holder 
in  England,  avail  himself  of  a  set-off  on  which  the  acceptor  can,  by  foreign 
though  not  by  English  law,  rely,  as  extinguishing  the  acceptor's  debt,  and 
therefore  the  liability  of  such  drawer  as  surety  in  respect  thereof  {Allen  v. 
Kemble  (1848),  6  Moo.  P.  C.  C.  314). 

{i)  See  BuUen  and  Leake's  Precedents  in  Pleading,  6th  ed.,  p.  775 ;  and 
title  Pleading. 
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funds  in  respect  of  the  guaranteed  debt  one  of  which  the  surety      Sect.  3. 
cannot  avail  himself  of,  to  resort  to  the  other  first  (,;).  Rights  on 

962.  Where  the  creditor  has  security  for  a  different  debt  from  that  "^beiiig^* 
guaranteed  by  the  surety,  and  can  consolidate  such  security  with  demanded, 
another  held  by  him  for  the  guaranteed  debt,  the  surety  may  have  — ; 
the  securities  marshalled  in  his  favour ;  that  is  to  say,  after  the  ^arshaiiing 
creditor  has  been  paid  in  full  the  surety  has  a  right  to  be  recouped,  in  favoup  of 
not  only  out  of  the  security  for  the  guaranteed  debt,  but  also,  in  surety, 
case  of  any  deficiency,  out  of  the  other  security,  and  to  insist,  where 

the  latter  security  is  sufficient  to  cover  both  debts,  upon  having  the 
guaranteed  debt  liquidated  out  of  it  (k). 

Sect.  4. — Rights  after  Payment, 

963.  Money  improperly  paid  by  a  surety  to  the  creditor  in  Eight  to 
ignorance  of  fact  can  be  recovered  il),  but  not,  apparently,  money  "recover 
paid  in  ignorance  of  the  general  law  (m).    A  co-surety  should  not  i^pr(^eriy 
be  joined  in  such  an  action  {n).  paid. 

964.  As  soon  as  the  surety  has  paid  to  the  creditor  what  is  due  Eight  of 

to  the  latter  under  the  guarantee,  he  is  entitled,  unless  he  has  subrogation, 
waived  them  (o),  to  be  subrogated  to  all  the  rights  possessed  by  the 
creditor  in  respect  of  the  debt,  default,  or  miscarriages,  to  which  the 
guarantee  relates  {y). 

Thus  the  surety  has,  on  payment,  but  not  before  {q),  a  right  to  Right  to 
the  benefit  of  all  the  securities,  whether  known  to  him  or  not  at  the  securities  for 

 guaranteed 

(i)  Ex  parte  Kendall  (1811),  17  Yes.  514;  The  Chioggia,  [1898]  P.  1.  debt. 
(k)  Heyman  v.  Dubois  (1871),  L.  E.  13  Eq,  158;  Praed  v.  Gardiner  (1788),  2 
Cox,  Eq.  Cas.  86;  Re  Holland,  Ex  parte  Alston  (1868),  4  Ch.  App.  168;  Be 
Stratton,  Ex  parte  Salting  (1883),  25  Oh.  D.  148,  0.  A.  ;  Aldrhh  v.  Cooper 
(1803),  8  Yes.  382,  388,  389  ;  Story,  s.  638  ;  and  see  also  Drew  v.  Lockett  (1863), 
32  Beav.  499  ;  Wright  v.  Morley,  Morley  v.  >S^.  Alhan  (1805),  11  Yes.  12,  22  ; 
Newton  v.  Chorlton  (1853),  10  Hare,  646.  As  to  the  right  of  a  mortgagee  to 
marshall  securities  against  a  sui'ety,  see  South  v.  Bloxam  (1865),  2  Hem.  &  M. 
457,  and  p.  514,  post ;  and,  generally,  titles  Equity,  Yol.  XIII.,  pp.  142  et  seq.  ; 
Mortgage. 

{I)  Mills  V.  Alderhury  Union  Guardians  (1849),  3  Exch.  590. 

(m)  See  British  Workman's  and  General  Assurance  Co.,  Ltd.  v.  Gunlife  (1902), 
18  T.  L.  E.  502,  G.A.;  Be  Carnac,  Ex  parte  Simmonds  (1885),  16  Q.  B.  D. 
508,  0.  A  ;  and  as  to  mistake  of  law,  see  generally,  title  Mistake. 

{n)  Mills  V.  Alderhury  Union  Guardians,  supra. 

(o)  As  to  waiver  of  a  surety's  rights,  see  pp.  515  et  seq.,  post. 

(p)  Morgan  v.  Seymour  (1637),  1  Eep.  Ch.  64  [120].  Persons  claiming  to  be 
subrogated  to  the  rights  of  others  can  only  have  the  rights  possessed  by  th.ose 
whose  position  they  take  {The  Millwall,  [1905]  P.  155,  C.  A,,  per  Collins,  M.E., 
at  p.  163).  As  to  the  rights  of  subrogation  possessed  by  insurers,  see  F Inlay  v. 
Mexican  Investment  Corporation,  [1897]  1  Q.  B.  517,  where  the  underwriters  of 
a  policy  of  insurance  for  payment  of  the  debentures  of  a  public  company,  on 
satisfying  their  liability  under  the  policy,  were  held  entitled  to  be  subrogated  to 
the  creditor's  rights ;_  and  see  title  Insurance.  As  to  rights  of  subrogation  pos- 
sessed by  trade  creditors  of  a  company  in  respect  of  dealings  with  its  receiver 
and  manager,  see  Be  British  Poiuer  Traction  and  LigUing  Co.,  Ltd.,  Halifax 
Joint  Stock  Banking  Co.,  Ltd.  v.  British  Bower  ^Traction  and  Liqhtinq  Co.,  Ltd., 
[1910]  2  Ch.  470. 

{q)  Re  Howe,  Ex  parte  Brett  (1871),  6  Ch.  App.  838,  jper  Mellish,  L.J.,  at 
p.  841 ;  and  see  Re  Jeffery's  Policy  (1872),  20  W.  E.  857';  Lake  v.  Brutton  (1856), 
8  De  G-.  M.  &  G-.  440,  C.  A.  The  right  of  a  surety  to  a  collateral  security  is  not 
in  abeyance  till  he  is  called  upon  to  pay  {Dixom.  v.  Steel,  [1901]  2  Ch.  602,  607  ; 
arid  see  p.  505,  ante). 
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time  when  he  became  surety  {r),  which  the  creditor  has  received 
from  the  principal  debtor  (s),  before,  contemporaneously  with,  or 
after  the  creation  of  the  suretyship  (a),  and  whether  or  not  they 
existed  at  the  time  when  the  guarantee  was  given  (6).  Moneys 
which  by  contract  are  appropriated  to  a  particular  purpose  stand,  as 
regards  the  surety,  on  the  same  footing  as  securities  (c).  Moreover, 
if  the  creditor  assigns  the  guaranteed  debt  and  the  securities  for  the 
same  {d),  such  assignment  is  subject  to  the  obligation  to  preserve 
the  securities  for  the  benefit  of  the  surety  (e). 

The  right  of  the  surety  to  the  creditor's  securities,  on  pay- 
ment of  the  guaranteed  debt  is  derived  from  the  obligation  imposed 
on  the  principal  debtor  of  indemnifying  the  surety  (/ ),  which  makes 
it  inequitable  for  a  creditor,  by  electing  not  to  avail  himself  of  the 
securities  for  the  guaranteed  debt,  to  throw  the  whole  liability  on 
the  surety  (g).  This  right,  which  prevents  the  creditor  from  appro- 
priating a  security  for  the  guaranteed  debt  to  the  payment  of  any 
other  debt  or  liability  (h),  does  not  rest  upon  contract,  but  upon 


(r)  Forbes  v.  Jackson  (1882),  19  Oh.  D.  615;  Leicestershire  Banking  Co.  v. 
Haiukins  (1900),  16  T.  L.  E.  317 ;  Duncan,  Fox  &  Co.  v.  North  and  South  Wales 
Bank  (1880),  6  App.  Gas.  1 ;  Nicholas  v.  Bidley,  [1904]  1  Oh.  192,  C.  A. ;  Maijhew 
V.  Crickett  (1818),  2  Swan.  185,  191 ;  Pearl  v.  Beacon  (1857),  24Beav.  186;  Lake  v. 
Brutton  (1856),  8  De  G.  M.  &  G.  440,  C.  A. ;  Merchants'  Bank  of  London  v.  Maud 
(1870),  19  W.  E.  657;  Yonge  v.  Reynell  (1852),  9  Hare,  809;  Hodgson  v.  Shaw 
(1834),  3  My.  &K:.  183;  CraythorneY.  Swinburne (1801),  14  Ves.  160.  A  guarantee 
by  one  partner  for  the  debt  of  the  firm,  which  gives  the  creditor  a  right  of  proof 
against  the  separate  estate  of  that  partner,  in  addition  to  his  right  of  proof 
against  the  joint  estate  of  the  partnership,  is  a  security  within  the  meaning  of  the 
principle  laid  down  in  Be  Holland,  Fx  parte  Alston  (1868),  4  Oh.  App.  168;  Be 
Stratton,  Exparte  Salting  [ISSS),  25  Oh.  D.  148,  C.A.,per¥-RY,  L.J.,  at  p.  153,  and 
to  which,  therefore,  a  person  standing  in  the  position  of  a  surety  is  entitled  (ibid.). 

(s)  Fx  parte  Crisp  (1744),  1  Atk.  133 ;  Goddard  v.  Whyte  (1860),  2  Giff.  449 ; 
O'CarroVs  {Sir  Daniel)  Case  (1745),  Amb.  61 ;  Duncan,  Fox  &  Co.  v.  North  and 
South  Wales  Bank,  supra ;  Brandon  v.  Brandon  '(1859),  3  De  G.  &  J.  524 ; 
Parsons  v.  Briddock  (1708),  2  Yern.  608;  Morgan  v.  Seymour  (1637),  1  Eep. 
Oh.  64  [120];  CraythorneY.  Swinburne,  supra;  Mayhew  v.  Crickett,  supra; 
Wright  v.  Morley  (1805),  11  Yes.  12;  Pledge  v.  Buss  (1860),  John.  663  ; 
Fx  parte  Bushforth  (1804),  10  Yes.  409;  Robinson  v.  Wilson  (1814),  2  Madd. 
434;  Hodgson  v.  Shaw,  supra;  Strange  v.  Fooks  (1863)^  4  Gi£P.  408;  Swain  v. 
Wall  (1641),  1  Eep.  Oh.  80  [149]. 

(a)  Forbes  v.  Jackson,  supra,  at  p.  621;  Pledge  v.  Buss,  supra;  Lake  v. 
Bruttor,  suf)ra ;  Campbell  v.  Rothiuell  (1877),  47  L.  J.  (q.  b.)  144;  Re  Davison's 
Estate,  [1894]  1  I.  E.  56. 

[b)  Scott  Y.  Knox  (1838),  2  Jo.  Ex.  Ir.  778;  and  see  Pledge  y.  Buss,  supra; 
Lake  v.  Brutton,  supra.  As  to  the  effect  of  loss  of  such  securities,  see  p.  561, 
2wst. 

{c)  Re  Sherry,  London  and  County  Banking  Go.  v.  Terry  (1884),  25  Oh.  D.,  692, 
0.  A.,  per  Lord  Selborne,  L.O.,  at  p.  702. 
(c?)  See  p.  504,  ante. 

(e)  Wheatley  v.  Bastow  (1855),  7  De  G.  M.  &  G.  261,  0.  A.,  per  Turner,  L.J., 
at  p.  279.  As  to  the  creditor's  right  to  surrender  the  security  and  prove  for  the 
whole  debt,  if  the  principal  debtor  becomes  bankrupt  without  discharging  the 
surety,  see  title  Bankruptcy  and  Insolvency,  Yol.  IL,  p.  227.  In  proving 
for  the  whole  debt,  he  need  not  deliver  up  the  guarantee  or  other  collateral 
security  not  forming  part  of  the  property  of  the  principal  debtor  {Re  Goodman, 
Ex  parte  Goodman  (1818),  3  Madd.  373). 

{/)  Yonge  v.  Reynell,  supra ;  Nicholas  v.  Ridley,  [1904]  1  Oh.  192,  0.  A.; 
Earherton  {Lord)  v.  Bennett  (1829),  Beat.  386. 

{g)  Aldrich  v.  Cooper  (1802),  8  Yes.  381,  yer  Lord  Eldon,  L.O.,  at  p.  389. 

(h)  Pearl  v.  Deacon  (1857),  1  De  G.  &  J.  461. 
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general  principles  of  equity  similar  to  those  governing  the  mar- 
shalling of  funds  when  one  creditor  of  the  same  debtor  may  resort 
to  either  of  two  funds  and  another  creditor  to  one  only  (^). 

965.  If  securities  to  which  the  surety  is  entitled  are  not  volun- 
tarily given  up  to  him  by  the  creditor,  he  may  compel  delivery 
and  bring  an  action  for  the  purpose  (k), 

966.  A  surety  for  a  limited  sum  only  has,  on  payment  of  such 
sum,  all  the  rights  of  the  creditor  in  respect  of  that  amount,  and 
is,  therefore,  entitled  to  a  share  in  any  security  held  by  the  creditor 
for  the  whole  debt  (l),  or  in  respect  of  another  demand  additional 
to  that  for  which  he  became  surety  (m),  but  not  to  the  benefit  of  a 
security  given  by  the  principal  debtor  to  the  creditor,  without  the 
surety's  knowledge,  at  a  different  time  and  for  another  part  of  the 
debt  to  which  the  suretyship  does  not  extend  (n). 

967.  Securities  which  are  satisfied  and  extinguished  by  the  very  Right  to 
act  of  payment  are  available  for  the  surety  who  has  paid  the  satisfied 
debt  or  performed  the  duty  comprised  by  his  guarantee  (o).  A 


Right  to  the 
creditor's 
securities 
in  respect  of 
part  of  the 
debt. 


secuiities. 


{i)  Duncan,  Fox  dc  Co.  v.  North  and  South  Wales  Bank  (1880),  6  App.  Cas.  1, 
per  Lord  Selboene,  at  p.  12 ;  and  see  Heyman  v.  Duhois  (18*71),  L.  R.  13  Bq. 
158;  Aldrich  v.  Cooper  (1802),  8  Yes.  381;  and  p.  509,  ante.  The  right  is 
available  to  the  indorser  of  a  bill  of  exchange  on  his  paying  the  amount 
thereof  to  the  discounter  of  the  bill  after  its  dishonour  by  the  acceptor  [Duncan, 
Fox  &  Co.  V.  North  and  South  Wales  Bank,  supra). 

[k)  Goddard  v.  Whyte  (1860),  2  Giff.  449. 

(0  Goodwin  v.  Gray  (1874),  22  W.  E.  312. 

(w)  Scott  V.  Knox  (1838),  2  Jo.  Ex.  Ir.  778 ;  and  see  Berridge  v.  Berridqe 
(1890),  44  Ch.  D.  168  ;  Lake  v.  Brutton  (1856),  8  De  G-.  M.  &  G.  440,  0.  A. 
Where  two  debts  were  due  from  a  debtor  to  a  creditor,  and  there  was  a  surety 
for  the  second  debt  only,  it  was  held  that  as  the  securities  lodged  by  the  debtor 
with  his  creditor  for  the  first  debt  were  more  than  sufficient  to  pay  it,  the 
surety  was  entitled  to  the  benefit  of  the  surplus  towards  the  liquidation  of  the 
second  debt  ( Praec?  v.  Gardiner  (1788),'  2  Oox,  Eq.  Oas.  86;  and  see  Heyman 
V.  Duhois,  supra). 

[n)  Wade  v.  Coope  (1827),  2  Sim.  155.  Thus,  where  a  guarantee  is  given  to  g, 
bank  by  one  of  its  customers,  and  subsequently  successive  advances  are  made 
by  the  bank  to  him,  not  under  the  guarantee,  bat  independently  thereof,  and 
against  securities  which,  on  the  repayment  of  each  advance  so  made,  are 
returned  by  the  bank  to  its  customer,  the  surety,  though  he  has  not  been 
consulted  with  reference  to  such  transactions,  has  no  valid  ground  of  objection 
thereto,  and  the  customer  is  in  such  circumstances  entitled,  as  against  the 
surety,  to  retain  the  securities  returned  to  him  by  the  bank  {Wilkinson  v. 
London  and  County  Banking  Co.  (1884),  1  T.  L.  R.  63,  H.  L.). 

(o)  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  5,  which 
provides  that  every  person  who,  being  surety  for  the  debt  or  duty  of  another, 
or  being  liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or 
perform  such  duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee  for 
him,  every  judgment,  specialty,  or  other  security  which  shall  be  held  by  the 
creditor  in  respect  of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied  by 
the  payment  of  the  debt  or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor  and  to  use  all  the  remedies  and,  if 
need  be  and  upon  a  proper  indemnity,  to  use  the  name  of  the  creditor  in  any 
action  or  other  proceeding  at  law  or  in  equity  in  order  to  obtain  from  the 
rincipal  debtor,  or  any  co-surety,  co-contractor,  or  co-debtor,  as  the  case  may 
e,  indemnification  for  the  advances  made  and  loss  sustained  by  the  person  who 
shall  have  so  paid  such  debt  or  performed  such  duty,  and  such  payment  or 
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surety  whose  estate  has  been  resorted  to  beyond  what  it  is,  in  equity, 
bound  to  bear  has  the  right  to  have  an  assignment  made  to  him 
of  every  security  which  the  creditor  possesses  against  the  principal 
debtor  (p),  and  the  satisfied  debt  is  dealt  with  as  still  subsisting  to 
the  extent  to  which  the  surety  is  improperly  resorted  to  (q). 

Thus,  a  surety  who  incurs  an  obligation  on  behalf  of  a  mortgagor 
to  a  particular  mortgagee  and  discharges  it  by  payment  is  entitled 
to  have  the  mortgage  assigned  to  him  as  against  puisne  incum- 
brancers, who,  however,  are  not  thereby  injured  if  they  took  their 
security  with  full  knowledge  of  an  existing  prior  incumbrance  (r). 

On  the  other  hand,  the  principle  applies  only  where  the  joint 
liability  arose  out  of  contract,  and  one  of  two  joint  tortfeasors, 
who  has  paid  the  damages  due  under  a  judgment  against  him  and 
his  co-tortfeasor,  is  not  entitled  to  an  assignment  of  the  judgment 
to  enable  him  to  recover  contribution  from  his  co-tortfeasor  (s). 
Moreover,  a  surety  is  not  entitled  to  have  an  assignment  of  the 
principal  security  unless  he  pays  the  debt  in  full  (a). 

The  right  to  an  assignment  of  satisfied  securities  must  be  enforced 
by  action  (b).  The  surety  may  recover  as  damages,  where  the 
creditor  has  refused  to  assign  the  judgment  debt,  the  value  of  the 
specific  assets  which  would  have  been  available  for  execution  under 
the  judgment,  if  it  had  been  duly  assigned,  without  showing,  in  the 
first  instance,  that  there  were  no  other  assets  available  (c).  The 
right  to  stand  in  the  place  of  a  judgment  creditor  and  to  enforce 
•such  right  is  not  affected  by  the  circumstance  that  actual  assign- 
ment of  the  judgment  has  not  been  obtained  (d). 

A  surety  for  a  Crown  debtor,  on  paying  the  debt  of  his  principals 
is  entitled  to  an  order  that  he  shall  be  placed  in  the  situation  of  the 
Crown,  and  to  have  a  writ  of  extent  put  in  force  on  his  behalf  (e). 

968.  Where  the  guaranteed  debt  is  secured  by  a  mortgage,  the 
surety  is,  on  payment  of  such  debt,  entitled  to  a  transfer  of  such 

performance  so  made  by  such  surety  shall  not  be  pleadable  in  bar  of  any  such 
action  or  other  proceeding  by  him ;  provided  always  that  no  co-surety,  co- 
contractor,  or  co-debtor  shall  be  entitled  to  recover  from  any  other  co-surety, 
co-contractor,  or  co-debtor,  by  the  means  aforesaid,  more  than  the  just  pro- 
portion to  which,  as  between  the  i^arties  themselves,  such  last-mentioned  person 
shall  be  justly  liable. 

(p)  silk  v.  JEyre  (1875),  9  I.  E.  Sq.  393,  395, 

(g)  Ihid.,  per  Chatterton,  Y.-C,  at  p.  395  ;  and  see  Batchellor  v.  Lawrence 
(1861),  9  C.  B.  (N.  s.)  543. 

(r)  Be  Davison's  Estate  (1893),  31  L.  K.  Ir.  249 ;  affirmed,  [1894]  1  I.  E.  56, 
C.  A. ;  and  see  p.  513,  post. 

(s)  The  Englishman  and  The  Australia,  [1895]  P.  212. 

(a)  Ewart  v.  Latta  (1865),  4  Macq.  983,  H.  L.  ;  and  see  Re  Howe,  Ex  parte 
Brett  (18*71),  6  Ch.  App.  838,  841.  A  right  of  distress  for  rent  in  arrear  is  not  a 
security  held  by  a  creditor  in  respect  of  a  debt  and  capable  of  being  assigned, 
and  therefore  is  outside  the  statute  {Re  Russell,  Russell  v.  Shoolbred  (1885),  29 
Ch.  1).  254,  C.  A.). 

{h)  Phillips  V.  Dickson  (1860),  8  C.  B.  (n.  S.)  391 ;  and  see  The  Englishman 
and  The  Australia,  supra. 

(c)  Oddy  V.  Hallett  (1885),  Cab.  &  El.  532. 

(d)  Re  M'Myn,  Lighthoiun  v.  M'Myn  (1886),  33  Ch.  D.  575. 

(e)  R.  V.  Salter  (1856),  1  H.  &N.  274  ;  R.  v.  RoUnson{\%6b),  1  H.  &N.  275,  n.  ; 
and  compare  p.  523,  post.  For  writs  of  extent,  see  title  Crown  Practice, 
Vol.  X.,  p.  14. 
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mortgage  (/),  even  though  he  was  not  originally  aware  of  its 
existence  {g).  Prior  to  such  transfer  a  surety  for  payment  of  the 
mortgage  debt  itself  has,  on  payment  of  any  portion  thereof,  an 
equitable  charge  (h)  arising  automatically,  which  is  not,  however, 
regarded  as  being  an  interest  in  the  mortgaged  lands  (i).  It  need 
not  therefore,  and  apparently  cannot,  be  registered,  but  is  suffi- 
ciently protected  by  the  original  registration  of  the  mortgage  deed 
out  of  which  such  charge  arises  (k). 

Where  a  mortgage  debt  is  in  fact  paid  out  of  charges  created  by 
the  surety  further  to  secure  the  mortgage  debt,  he  is  entitled 
to  the  benefit  of  the  mortgagee's  securities  against  the  mortgagor's 
lands,  although  according  to  the  proviso  for  redemption  in  the 
event  of  the  mortgagor  or  his  surety  repaying  the  mortgage  debt, 
the  mortgagee  undertakes  to  reconvey  the  lands  and  charges  to 
the  uses  on  which  they  were  held  before  the  execution  of  the  mort- 
gage deed  (I).  Moreover,  a  surety  who  mortgages  his  own  property 
as  collateral  security  for  a  mortgage  debt  secured  on  another 
property  has  an  interest  in  the  latter  property  and  is  a  necessary 
party  to  an  action  for  foreclosure  or  redemption  thereof  (m). 

When  the  surety  redeems  the  mortgage  debt,  which  he  is  clearly 
entitled  to  do  (n),  he  is  deemed  to  do  so  for  his  own  benefit,  and  is 
not  presumed,  like  the  mortgagor,  to  have  done  so  for  the  benefit 
of  puisne  incumbrancers ;  for  the  surety  is  not  in  privity  with  them, 
and  towards  them  he  has  undertaken  no  obligation  for  the  dis- 
charge of  their  debts  (o) ;  nor  are  they  injured  where  they  took 
their  security  with  full  knowledge  of  existing  prior  incumbrances  (p). 
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(/)  Copis  V.  Middleton  (1823),  Turn.  &  E.  224;  Hodgson  v.  Shaiu  (1834),- 
3  My.  &  K.  183,  per  Lord  Erotjgham,  L.O.,  at  p.  189.  Some  observations  of 
Wood,  Y.-C,  in  8out%  v.  Bloxam  (1865),  2  Hem.  &  M.  457,  created  a  doubt 
whether  the  right  of  the  surety,  as  such,  to  the  benefit  of  securities  held  by 
the  creditor,  arises  until  the  surety  pays  the  guaranteed  debt.  According 
to  subsequent  decisions,  however,  the  right  of  a  surety  to  a  collateral  security 
is  not  in  abeyance  until  he  is  called  upon  to  pay  {Dixon  v,  Steel,  [1901]  2  Ch. 
602 ;  and  see  Lake  v.  Brutton  (1856),  2  Jur.  (n.  s.)  839,  0.  A. ;  Pledge  v.  Buss 
(1860),  John.  663  ;  and  p.  509,  ante). 

ig)  Mayhew  v.  Crickett  (1818),  2  Swan.  185 ;  and  see  Goddard  v.  Whyte  (I860), 
2  Gifi.  449  ;  Allen  v.  Be  Lisle  (1856),  3  Jur.  {n.  s.)  928  ;  Be  Davison's  Estate 
(1893),  31  L.  E.  Ir.  249  ;  affirmed,  [1894]  1  I.  E.  56,  C.  A. 

[h)  Gedye  v.  Matson  (1858),  25  Beav.  310;  Green  v.  Wynn  (1869),  4  Ch.  App. 
204  ;  Allen  v.  De  Lisle,  supra;  Be  Davison'' s  Estate,  supra  ;  see  also  p.  522,  fost. 

[i]  Kenxiedy  v.  Campbell,  [1899]  1  I.  E.  59.  It  is,  therefore,  not  affected  by  a 
judgment  registered  against  the  surety  under  the  Judgment  Mortgage  (Ireland) 
Act,  1850  (13  &  14  Yict.  c.  29)  {Kennedy  v.  Campbell,  supra).  As  to  transfer  of 
mortgages,  see  title  Mortgage. 

{k)  Such  a  charge  need  not,  therefore,  it  is  submitted,  be  registered  under 
the  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  93  (1)  (d). 
Equitable  charges,  which  are  not,  like  that  of  a  surety  paying  the  mortgage 
■debt,  substitutional,  but  additional,  should  be  registered  under  the  Yorkshire 
Eegistries  Act,  1884  (47  &  48  Yict.  c.  54),  s.  14  ;  see  Jones  v.  Barker,  [1909] 
1  Ch.  321  ;  and  title  Eeal  Property  and  Chattels  Eeal. 

{I)  M'Neale  v.  Beed  (1857),  7  I.  Ch.  E.  251. 

(m)  Stokes  v.  Olendcm  (1790),  2  Swan.  150,  n.  As  to  a  wife  charging  her 
property  as  surety  for  her  husband,  see  title  Husband  and  Wife. 

n)  Wade  v.  Coope  (1827),  2  Sim.  155  ;  Green  v.  Wynn  (1869),  4  Ch.  App.  204. 
o)  Be  Davison's  Estate,  supra  ;  and  see  Allen  v.  De  Lisle  (1856),  5  W.  E.  158. 
( p)  Ibid.  ;  and  see  Saiuyer  v.  Goodwin  (1875),  1  Ch.  D.  351,  C.  A.  However, 
where  the  owner  of  two  lots  of  land  mortgages  one  of  them,  his  surety  is  not 
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Guarantee. 


Sect.  4. 

Rights 
after 
Payment. 

Eight  of 
tacking. 


Consolidation 
of  mortgages. 


969.  Whether  the  right  of  a  surety  to  a  transfer  of  a  mortgage 
can  be  postponed  until  he  has  paid  off,  in  addition  to  the  sum 
originally  advanced  and  in  respect  of  which  he  is  surety,  such 
further  advances  as  may  subsequently  have  been  made,  is  doubt- 
ful (q).  There  can,  however,  be  no  such  postponement  where"  the 
surety  was  wholly  ignorant  of  the  subsequent  advances  having  been 
made,  and  such  advances  were  not  contemplated  at  the  time  of  the 
original  loan  (r),  nor  where  there  is  a  special  contract  excluding 
the  right  to  tack  a  second  advance  to  one  previously  made  (s).  On 
the  other  hand,  where  the  alleged  surety  is  really  a  principal 
debtor,  he  cannot  claim  the  rights  of  a  surety  (i),  and  therefore 
the  right  of  tacking  against  such  a  person  and  his  personal 
representatives  will  be  upheld  (a). 

970.  The  position  of  the  surety  with  regard  to  the  right  of  a 
mortgagee  to  whom  two  properties  have  been  separately  mortgaged 
to  insist  on  both  mortgage  debts  being  paid  off  as  a  condition  of 
the  redemption  of  either  property,  is  superior  to  that  of  a  second 
mortgagee  ;  for  the  second  mortgagee  is  necessarily  a  complete 
stranger  to  the  first  mortgagee,  whilst  between  the  first  mortgagee 
and  the  surety  a  contract  exists  under  which  the  surety  has  certain 
rights  and  equities  which  must  not  be  impaired  by  the  exercise  of 
the  right  of  consolidation  or  otherwise,  and  which  bind  the  mort- 
gage securities  into  whatever  hands  they  may  come  (b).  Where, 

entitled,  on  payment  of  the  mortgage  debt,  to  stand  in  the  place  of  the  mortgagee 
as  to  that  lot,  where  the  other  lot  has  been  conveyed  to  him  by  the  mortgagor  by 
way  of  indemnity  (Cooler  V.  Jenkins  [1863),  32  Beav.  ,337  ;  but  see  Brandon  v. 
Brandon  (1859),  3  De  G-.  &  J.  524;  Lake  v.  Brutton  (1856),  8  De  G.  M.  & 
440,  0.  A.). 

{q)  See  Williams  Y.  Owen  13  Sim.  597;  Nicholas  v.  Ridletj,  [1904]  1 

Ch.  192,  0.  A.  In  Williams  v.  Owen,  supra,  the  right  to  tack  against  a  surety,  who 
had  joined  in  the  covenant  in  the  mortgage  deed,  was  upheld,  upon  the  ground 
that  he  must  have  known  of  such  right,  and  have  impliedly  consented  to  it& 
exercise.  This  decision  was  followed  in  Farebrother  v.  Wodehouse  (1856),  23 
Beav.  18,  and  was  approved  of  in  Drew  v.  Lockttt  (1863),  32  Beav.  499.  On  the 
other  hand,  it  was  not  cited  nor  followed  in  Bowker  v.  Ball  (1850),  1  Sim.  (isr.  s.) 
29,  and  was  disapproved  in  Re  Kirkwood's  Estate  (1878),  1  L.  E.  Ir.  108  ; 
Dawson  v.  Bank  of  Whitehaven  (1877),  4  Ch.  D.  639;  and  in  Forhes  v.  Jackson 
(1882),  19  Oh.  D.  615,  where  Hall,  V.-O.,  lays  down  this  principle,  namely,, 
that  the  surety  in  effect  bargains  that  the  securities  which  the  creditor  takes 
shall  be  for  the  surety,  if  and  when  he  shall  be  called  upon  to  make  any  pay- 
ment, and  that  it  is  the  duty  of  the  creditor  to  keep  the  securities  intact,  and 
not  to  give  them  up  and  burden  them  with  further  advances.  As  to  tacking 
generally,  see  title  Mortgage. 

(r)  Forhes  v.  Jackson,  supra;  Newton  v.  Chorlton  (1853),  10  Hare,  646, 
Sometimes  the  security  expressly  gives  to  the  debtor  an  option  to  call  for 
further  advances  {West  v.  Williams,  [1898]  1  Oh.  488).  In  such  circumstances  a 
surety  might,  as  in  Williams  v.  Owen,  supra,  be  held  to  have  agreed  that,  should 
the  option  be  exercised,  the  right  to  tack  might  be  put  in  force  against  him. 

{s\  Bowker  v.  Bull,  supra. 

[t)  Duncan,  Fox  &  Co.  v.  North  and  South  Waits  Bank  (1880),  6  App.  Gas.  1,  per 
Lord  Selborne,  L.C,  at  p.  11. 
(a)  Nicholas  v.  Ridley,  supra. 

\h)  Bowker  v.  Bull,  tupra,  per  Lord  Cranworth,  V.-O.,  at  pp.  34,  36;  and 
see  Drew  v.  Lockett,  supra;  Forhes  v.  Jackson,  supra  ;  Nicholas  v.  Ridley,  supra. 
The  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  bys.  17, 
provides  that  a  mortgagor  seeking  to  redeem  any  one  mortgage  shall,  by  virtue 
of  this  Act,  be  entitled  to  do  to  without  paying  any  money  due  under  any 
separate  moit-^;age  made  by  him,  or  by  any  person  through  whom  he  claims, 
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however,  the  surety  has  in  the  mortgage  deed  expressly  covenanted  ^£^ct.  4. 

that,  as  between  hunself  and  !he  mortgagee,  he  is  to  be  treated  and  Rights 

regarded  as  a  principal  debtor,  the  right  of  consolidation  can,  after 

apparently,  be  exercised  against  him  (c)  in  cases  where  it  can  be  i^^y^nt. 
exercised  against  the  mortgagor  (d).  This  right  can  only  arise  when 
all  the  mortgages  were  originally  made  by  the  same  mortgagor,  and 
it  is  not  enough  that  the  different  equities  of  redemption  have  got 
into  the  same  hands  by  assignment  {e). 

The  surety  himself  is  not  entitled,  as  against  a  second  mortgagee.  Costs  of 

to  tack  to  the  first  mortgage,  on  its  transfer  to  him  by  the  creditor,  ^Xice'by^^^^^^^ 

the  costs  of  unsuccessfully  defending  an  action  brought  against  surety, 
him  by  the  latter  on  his  suretyship  covenant  (/). 

971.  Where  an  action  for  foreclosure  is  brought  one  period  only  Time  allowed 
of  six  months  is  allowed  for  redemption  to  the  mortgagor  and  his 

surety,  and  not  a  period  of  six  months  to  each  in  succession  (^). 

972.  Besides  his  right  to  securities  held  by  the  creditor  for  the  Right  to  all 
guaranteed  debt,  the  surety  is  entitled  to  all  the  equities  which  the  * 
creditor  could  have  enforced,  and  these  prevail  not  only  against 

the  creditor  himself,  but  also  against  all  persons  claiming  under 
the  principal  debtor  {h). 

Sect.  5. — Waiver  of  Rights, 

973.  The  rights  which  the  surety  possesses  of  standing  in  the  Surety  may 
creditor's  place  as  regards  the  latter's  securities  and  equities,  and  J^^j^^^^  ^^j^ 
on  the  bankruptcy  of  the  principal  debtor,  may  be  waived  by  express  subroo-ation. 
words  in  the  contract  of  suretyship  itself  (i),  or  else  impliedly  by  the 


on  property  other  than  that  comprised  in  the  mortgage  which  he  seeks  to  redeem, 
unless  a  contrary  intention  is  expressed  in  the  mortgage  deeds,  or  one  of  them. 
As  to  consolidation  generally,  see  title  Mortgage. 

(c)  See  Furehrofher  v.  Wodehouse  (1856),  23  Beav.  18  ;  Nicholas  v.  Ridley,  [1904] 
1  Ch.  192,  C.  A.  ;  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank  (1880),  G 
App.  Cas.  I,  per  Lord  Selborne,  L.C.,  at  p.  11. 

{d)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  17 
and  see  Griffith  v.  Pound  (1890),  45  Ch.  D.  553. 

(e)  Sharp  v.  Fiickards,  [1909]  1  Ch.  109. 

(/)  South  V.  BJoxdm  (1865),  2  Hem.  &  M.  457.  In  this  case,  which  was- 
subsequently  explained  in  Dixon  v.  Steel,  [1901]  2  Ch.  602,  it  was  also  held 
that  the  doctrine  of  marshalling  securities  might  be  applied  against  a  surety  in 
favour  of  a  second  mortgagee. 

{g)  Smith  v.  Olding  (1884)_,  25  Ch.  D.  462.  A  surety  who  has  not  paidoS  the- 
mortgage  debt  in  whole  or  in  part,  and  is  bound  only  by  his  personal  covenant, 
is  not  a  necessary  party  to  a  foreclosure  action  [Oedye  v.  Matson  (1858),  25  Beav. 
310). 

(A)  Drew  v.  Lockett  (1863),  32  Beav.  499  ;  and  see  Be  Kirkwood's  Estate  (1878),. 
1  L.  E.  Ir.  108;  Imperial  Bank  v.  London  and  St.  Katharine  Docks  Co.  (1877), 
5  Ch.  D.  195  ;  Brandon  v.  Brandon  (1859),  3  De  G.  &  J.  524.  As  to  the  surety's 
rights  on  the  bankruptcy  of  the  principal  debtor,  see  title  Bankruptcy  and 
LnsolyencY,  Yol.  11. ,  pp.  204  et  seq. 

{i)  Be  Fernandes,  Ex  parte  Rope  (1844),  3  Mont.  D.  &  De  G.  720  ;  Earle  v. 
Oliver  (1848),  2  Exch.  71;  Be  Gillespie  (1887),  19  L.  E.  Ir.  198;  Midland 
Banking  Co.  v.  Chamhers  (1869),  4  Ch.  App.  398  ;  Metropolitan  Bank  of  England 
and  Wales  v.  Copp)ee  (1896),  12  T.  L.  E.  258,  C.  A.  Eor  forms  of  guarantee 
containing  an  express  waiver  of  the  surety's  rights  against  the  creditor,  see 
Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  pp.  191  et  seg.  It  is  some- 
times agreed  between  the  surety  and  the  creditor  that  the  receipt  by  the  latter 
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Guarantee. 


Sect.  5.  surety's  acceptance  of  an  indemnity  from  the  principal  debtor  in 
Waiver  of  lieu  of  the  right  he  would  otherwise 'have  possessed  (A;),  or  in  some 
other  way  (Z).  Where  there  has  been  an  express  waiver,  the  surety, 
in  the  event  of  the  principal  debtor's  bankruptcy,  is  sometimes 
not  even  able  to  avail  himself  of  a  counter- secuidty  received  by  him 
from  the  principal  debtor  by  way  of  indemnity  until  the  creditor 
has  been  paid  in  full  (m). 


Express - 
rigbt  to 
indemnifica- 
tion. 


Deposit  of 
deeds  with 
surety  does 
not  give  right 
to  legal 
mortgage. 


Part  VII. — The  Surety's  Rights  against  the 
Principal  Debtor. 

Sect.  1. — Nature  of  Rights  and  lioiv  acquired, 

974.  An  express  right  to  indemnification  may  be  conferred  upon 
the  surety  by  the  principal  debtor  (ii),  and  in  that  case  there  can  be 
no  implied  indemnity  (o).  The  precise  extent  of  an  express 
indemnity  is  a  question  of  construction  in  each  particular  case  {p) . 
A  joint  contract  of  indemnity,  however,  is  never  considered  as  if  it 
were  joint  and  several  (g). 

The  surety's  right  to  indemnification,  even  in  respect  of  a 
specialty  debt,  creates  a  simple  contract  debt  only  (r). 

Where  the  indemnity  takes  the  form  of  a  deposit  of  title  deeds 
with  the  surety  by  the  principal  debtor,  and  there  is  no  agreement 
to  execute  a  formal  mortgage,  the  surety  is  only  entitled  to  insist 
on  having  a  memorandum  signed  by  the  principal  debtor,  specifying 

of  dividends  in  the  bankruptcy  of  the  principal  debtor  shall  not  diminish  tho 
liability  of  the  surety  until  the  creditor  has  received  twenty  shillings  in  the 
pound  {Re  Sass,  Ex  parte  National  Provincial  Bank  of  England,  [1896]  2  Q.  B. 
12  ;  £e  Sellers,  Ex  parte  Midland  Banking  Go.  (1878),  38  L.  T.  395  ;  Re  Blakeleij, 
Ex  parte  AacTiener  Disconto  Oesellschaft  (1892),  9  Morr.  173;  Re  Rees,  Ex  parte 
National  Provincial  Bank  of  England  (1881),  17  Ch.  D.  98,  C.  A. ;  Re  Porter, 
Ex  parte  Miles  (1848),  De  Gr.  623).  A  course  of  dealing  between  the  parties 
prior  to  the  bankruptcy  of  the  principal  debtor  will  not  apparently  give  rise  to 
the  presumption  that  the  surety  has  abandoned  to  the  creditor  his  right  of 
proof  against  the  estate  of  the  principal  debtor  {Ex  parte  Johnson  (1853)  3 
De  G.  M.  &  a.  218). 

(k)  Cooper  v.  Jenkins  (1863),  32  Beav.  337  ;  and  see  note  (jp),  p.  514,  ante. 

h)  Waugh  V.  Wren  (1862),  11  W.  E.  244. 

(m)  Midland  Banking  Co.  v.  Chamhers  (1869),  4  Ch.  App.  398. 

(n)  Badeley  v.  Consolidated  Bank  (1886),  34  Oh.  D.  536,  556 ;  Cooper  v.  Jenkins 
(1863),  32  Beav.  337.  A  counter- security  given  to  a  surety  by  a  principal 
debtor,  whose  good  behaviour  he  has  guaranteed,  where  held  by  way  of 
indemnity  only,  reverts  to  the  principal  debtor  on  the  discharge  of  the  surety 
from  liability  {MMahon  v.  Featherstonhaugh,  [1895]  1  I.  E.  182). 

(o)  See  p.  447,  ante,  and  the  cases  there  cited. 

{p)  Dumhell  v.  Isle  of  Man  Rail.  Co.  (1880),  42  L.  T.  745,  P.  0.  ;  Re  RoUnson, 
Ex  parte  Burrell  (1875),  1  Ch.  D.  537,  C.  A. ;  Re  Simons,  Ex  parte  Allard  (1881), 
16  Ch.  D.  505,  C.  A. 

{q)  Sumner  v.  Powell  (1816),  2  Mer.  30  ;  and  see  note  (m),  p.  502,  and  note  ((/), 
p.  504,  ante.  » 

(r)  Ferguson  v.  Gibson  (1872),  L.  E.  14  Eq.  379,  per  Wickens,  V.-C,  at 
p.  386 ;  and  see  Re  Giles,  Jones  v.  Pennefather,  [1896]  1  Ch.  956 ;  and  p.  522, 
post. 
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the  terms  of  the  deposit,  and  has  no  right  to  have  a  formal  legal 
mortgage  executed  in  his  favour  (s). 

975.  The  implied  rights  possessed  by  the  surety  against  the 
principal  debtor  are  not  identical  with  those  which  the  creditor  has 
against  the  latter  (t),  but  are  somewhat  similar  to  those  possessed 
by  one  surety  against  another  (a).  They  are  available  whenever 
the  suretyship  has  been  undertaken  at  the  request,  actual  or  con- 
structive, of  the  principal  debtor,  but  not  otherwise  (h),  since  no 
one  can  make  himself  the  creditor  of  another  by  volunteering  to 
discharge  the  latter's  obligations  (c).  Once,  however,  such  request 
has  been  obtained,  an  equity  of  indemnification  becomes  attendant 
upon  the  suretyship  (d) ,  and  the  principal  debtor  will  be  liable 
without  the  necessity  of  e^nj  farther  request  for  all  sums  subse- 
quently paid  by  the  surety  under  the  guarantee  as  money  paid  to 
the  use  of  the  principal  debtor  (e). 

A  surety,  in  respect  of  his  right  to  be  indemnified  by  the  principal 
debtor,  is  a  purchaser  for  valuable  consideration  within  the  stat. 
(1671)  13  Eliz.  c.  4,  so  that  any  lease  or  conveyance  to  him  by  way 
of  indemnity  in  respect  of  his  liability  under  his  guarantee  will  be 
upheld  (/).    He  is  also,  in  respect  of  his  right  to  be  indemnified, 

(s)  Sporle  V.  Whayman  (1855),  20  Beav.  607.  A  bill  of  sale  given  by  way  of 
indemnity  to  a  surety  is  void,  because  the  prescribed  form.  (Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  &  4-6  Yict.  c.  43),  Schedule)  is  not  applicable 
to  such  a  security  {Hughes  v.  Little  (1886),  18  Q.  B.  D.  32,  C.  A.  ;  but  see 
SiUey  V.  Higgs  (1885),  15  Q.  B.  D.  619). 

{t)  Badeley  v.  Consolidated  Bank  (1886),  34  Oh.  D.  536,  556.  Thus,  though  a 
creditor  who  has  recovered  judgment  against  one  partner  cannot  sue  another 
partner  of  the  same  firm,  that  rule  does  not  take  away  the  rights  of  a  surety  for 
one  partner  against  another  partner  [ibid.).  As  to  the  rights  of  husband  and 
vife  where  either  is  surety  for  the  other,  see  title  Husband  and  Wife. 

(a)  Woods  V.  GreagJie  (1828),  1  Hog.  313. 

(J)  Alexander  v.  Vane  (1836),  1  M.  &  W.  511 ;  Edmunds  v.  Wallingford 
(1885),  14  Q.  B.  D.  811,  C.  A. ;  ExaJl  v.  Partridge  (1799),  8  Term  Eep.  308,  310 
Me  Binns,  Lee  v.  Binns,  [1896]  2  Ch.  584,  ^er  JN'orth,  J.,  at  p.  588  ;  Pearce  v 
Blagrave  (1855),  3  C.  L.  E.  338,  340 ;  Warrington  v.  Furlor  (1807),  8  East 
242";  Hodgson  v.  Shaw  (1834),  3  My  &  K.  183,  190 ;  Morrice  v.  Redwyn  (1731) 
2  Barn.  (k.  b.)  26;  Warey.  Horwood  (1807),  14  Yes.  28  ;  Kearsley  v.  Cole  (1846) 
16  M.  &  W.  128 ;  Boyd  v.  Broohs  (1865),  34  L.  J.  (CH.)  605  ;  Baviesy.  Humphreys 
(1840),  6  M.  &  W.  153  ;  Huntley  v.  Sanderson  (1832),   1  Or.  &  M.  467 
Beynolds  v.  Boyle  {1S4:0),  1  Man.  &  G.  753;  Kemp  v.  Balls  (1854),  10  Exch. 
G07 ;  Jones  v.  Broadhurst  (1850),  9  C.  B.  173,  193. 

(c)  Hodgson  v.  Shaw,  supra,  per  Lord  Beotjgham,  L.C.,  at  p.  190 ;  and  see 
Leigh  v.  Bickeson  (1884),  15  Q.  B.  D.  60,  per  Beett,  M.E.,  at  pp.  64  et  seq.y 
Johnson  v.  Boyal  Mail  Steam  Packet  Co.  (1867),  L.  E.  3  C.  P.  38,  43  ;  and  see 
Ogle  V.  Hay  (1910),  Times,  28th  February. 

(d)  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank  (1880),  6  App.  Cas.  1. 
(«)  Be  Fox,  Walker  &  Co.^Ex parte  Bishop  (1880),  15  Ch.  D.  400,  0.  A. ;  ExaJl 

y.  Partridge,  supra;  Pitt  v.  Purssord  (1841),  8  M.  &  W.  538;  Warrington  v. 
Furhor,  supra ;  Davies  v.  Humphreys,  supra  ;  Pownal  v.  Ferrand  (1827),  6 
B.  &  C.  439;  Leigh  v.  Dickeson,  supra;  Duffield  v.  Scott  (1789),  3  Term  Eep. 
374.  Where  a  surety  for  the  payment  of  interest  on  a  mortgage  debt 
pays  ofi  both  principal  and  interest  on  the  mortgagor  making  default,  in  one 
cense  the  money  so  paid  is  not  money  paid  to  the  use  of  the  mortgagor  {Green 
T.  Wynn  (1869),  4  Ch.  App.  204,  per  Lord  Hatherley,  L.C.,  at  p.  207) ;  but 
the  surety  is  in  such  a  case  entitled  to  redeem  the  mortgage,  as  in  no  other  way 
can  he  be  indemnified  {ihid.) ;  and  see  p.  513,  ante. 

(/)  Scot  v.  Bell  (1672),  2  Lev.  70;  Beverly  v.  Gatacre  (1623),  2  EoH.  Eep. 
305;  Voluntary  Conveyances  Act,  1893  (56  &  57  Vict.  c.  21). 


Sect.  1. 

Nature  of 
Rights 
and  how 
acquired. 

Implied  rights 
of  surety 
against  the 
principal 
debtor. 


Application  of 
13  Eliz.  cc.  4, 
5,  to  surety. 
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Guarantee. 


Sect.  1. 

Nature  of 
Rights 
and  how 

acquired. 

Mortgagor 
for  debt  of 
another  has 
surety's 
rights  against 
the  latter. 

Where  there 
is  no  right 
of  indemnifi- 
cation. 


"a  creditor  "  of  the  principal  debtor  within  the  stat.  (1571)  13  Eliz. 
c.  5,  which  extends  to  future  as  well  as  existing  debts  {g). 

976.  A  person  mortgaging  his  estate  to  secure  the  debt  of 
another  standi  in  the  relation  of  surety  towards  the  person  whose 
debt  is  thus  secured,  and  can  compel  him  to  exonerate  the  estate  Qi), 

A  surety  for  a  receiver  appointed  by  the  court  is  entitled  to  be 
indemnified  out  of  a  balance  due  to  him  (^). 

In  certain  cases  a  surety  is  not  entitled  to  be  indemnified.  Thus, 
where  a  person  has  been  ordered  to  find  bail  for  good  behaviour  during 
a  specified  period  a  contract  to  indemnify  his  surety  is  illegal  {j). 
So  money  deposited  with  the  surety,  to  be  retained  until  the  expira- 
tion of  such  period  for  his  protection  against  the  defendant's 
default,  cannot  be  recovered,  either  before  or  after  the  expiration, 
unless  the  person  who  deposited  it  did  not  take  part  in  the  ille- 
gality (k) ;  and  it  is  immaterial  that  the  defendant  has  not  com- 
mitted any  default  and  the  surety  has  not  been  called  upon  to  pay 
anything  (Z). 

Apparently,  however,  before  the  illegal  purpose  has  been  effected, 
an  action  will  lie  to  recover  the  deposit  {m),  though  whether 
in  order  to  prevent  a  plaintiff  from  succeeding  in  such  an  action 
the  illegal  object  itself  must  be  fully  carried  out  is  doubtful  (n). 

A  surety  for  payment  of  an  instalment  under  a  deed  of 
composition  is  not  entitled  to  the  benefit  of  a  counter-indemnity 
received  by  him  from  the  principal  debtor  which  the  creditors  have 
neither  sanctioned  nor  authorised  by  their  resolutions  accepting  the 
composition  (o). 

[g)  See  Barling  v.  Bishopp  (1860),  29  Beav.  417 ;  see  title  Feaudulent  and 
Voidable  Conveyances,  pp.  78  et  seq.,  ante. 

{h)  Lee  v.  Book  \H^0),  Mos.  318;  Peirs  v.  Pdrs  (1750),  1  Yes.  Sen.  521; 
Evelyn  v.  Evelyn  (1732),  2  P.  Wms.  659,  663  ;  Fisher's  Law  of  Mortgage,  6th  ed., 
p.  682  :  compare  Be  Westzinthus  (1833),  5  B.  &  Ad.  817. 

{i)  Glossup  V.  Harrison  (1814),  3  Yes.  &  B.  134. 

(/)  Consolidated  Exploration  and  Finance  Co.  y.  Musgrave,  \^1900']  1  Ch.  37; 
Herman  v.  Jeuchner  (1885),  15  Q.  B.  D.  561,  0.  A.  ;  and  see  Cripps  v.  Hartnoll 
(1863),  4  B.  &  S.  414;  Jones  v.  Orchard  (1855),  16  0.  B.  614;  B.  v.  Porter^ 
[1910]  1  K.  B.  369,  C.  C.  A.  On  the  other  hand,  it  is  not  contrary  to  public 
policy  that  sureties  under  an  administration  bond  should  be  indemnified  by 
the  noxt  of  kin  [Blake  v.  Bayne,  [1908]  A.  C.  371,  P.  0.);  see  also  p.  446,  ante, 

[k)  Consolidated  Exploration  and  Finance  Co.  v.  Musgrave,  supra,  per  North,  J., 
at  p.  42.  In  this  case  the  plaintiffs  recovered  from  the  surety  shares  which 
they  had  transferred  to  the  prisoner  for  an  innocent  purpose,  and  which  did  not 
empower  the  latter  to  make  use  of  such  shares  for  the  purpose  of  indemnifying 
the  surety. 

(l)  Herman  v.  Jeuchner,  supra,  overruling  on  this  point  Wilson  v.  Strugnell 
(1881),  7  Q.  B.  D.  548;  and  see  Jones  v.  Orchard,  supra.  The  test  whether  a 
demand  connected  with  an  illegal  transaction  is  capable  of  being  enforced  at 
law  is  whether  the  plaintiff  requires  any  aid  from  the  illegal  transaction  to 
establish  his  case  {Simpson  v.  Bloss  (1816),  7  Taunt.  246 ;  Taylor  v.  Chester 
(1869),  L.  E.  4  Q.  B.  309,  314 ;  Herman  v.  Jeuchner,  supra). 

(m)  Herman  v.  Jeuchner,  supra,  per  BoWEN,  L.J.,  at  p.  562  ;  per  Baggallay, 
L.j.,  at  pp.  564,  565  ;  and  see  Tappenden  v.  Bandall  (1801),  2  Bos.  &  P.  467  ; 
Wilson  V.  Strugnell,  supra;  Boney.  Eklens  (1860),  5  H.  &N.  925;  Fivaz  v.  NicholU 
(1846),  2  0.  B.  501. 

(«)  Herman  v.  Jeuchner,  supra,  per  Baggallay,  L.J.,  at  p.  565. 

(o)  Be  Simons,  Ex  parte  Allard  (1881),  16  Ch.  D.  505,  C.  A.;  and  see  Wood  v. 
Barkffr  (1865),  L.  E.  1  Eq.  139.  On  the  other  hand,  a  surety  is  entitled  to 
retain  goods  deposited  with  him  by  the  principal  debtor,  unknown  to  the 
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Sect.  1. 

Nature  of 
Rights 
and  how 
acQuired. 


Abandonment 
by  the  surety 
of  his  right  of 
indemnity 


A  surety  has  no  implied  right  of  indemnity  against  a  person 
who  has  agreed  to  indemnify  the  principal  debtor  in  respect  of  the 
guaranteed  debt  (ji).  Where  by  an  agreement  between  the  surety 
and  the  principal  debtor  the  performance  of  the  guarantee  by  the 
surety  is  to  operate  as  payment  to  the  principal  debtor  of  a  sum 
due  to  him  from  the  surety,  the  latter's  right  to  indemnification  in 
respect  of  payment  made  by  him  under  such  guarantee  cannot  be 
enforced  (q). 

977.  The  surety's  right  to  be  indemnified  by  the  principal  debtor 
or  his  estate  will  not  be  held  to  have  been  abandoned,  unless  a 
contract  on  his  part  to  abandon  it  has  been  proved  (7*)  ;  and  the 
reservation  in  a  composition  deed  of  a  creditor's  remedies  against  a 
surety  necessarily  implies  the  continuance  of  the  surety's  right  to  be 
indemnified  (s). 

Sect.  2. — Rights  before  Satisfaction  hy  Surety  of  the  Guaranteed 

Debt  or  Liability. 

978.  The  surety  may,  even  before  payment  has  been  demanded  B,\ght  of 
from  him  or  the  principal  debtor  (t),  call  on  the  latter  to  exonerate  exoneration 
him  from  liability  {u),  if  the  creditor  has  a  right  to  sue  the  principal  from  liability, 
debtor  and  refuses  to  exercise  it  (a)  (and  apparently  also  in  other 

cases  (5)),  and  may  obtain  relief  from  liability  under  his  guarantee, 

latter's  creditors,  under  an  agreement  to  indemnify  the  surety  in  consideration 
of  his  guaranteeing  the  instalments  under  a  deed  of  composition  {Be  Rolinson, 
Ex  parte  Burrell  (1876),  1  Oh.  D.  537,  0.  A.). 

(p)  Re  Law  Courts  Chambers  Co.  (1889),  61  L.  T.  669  ;  and  see  Crafts  v. 
Tritton  (1818),  8  Taunt.  365. 

(q)  Copland  v.  Miller  (1903),  Times,  28th  November.  The  existing  rules  of  the 
Stock  Exchange  forbid  sureties  ("  recommenders,"  as  they  are  termed)  of  persons 
seeking  to  join  the  Stock  Exchange  from  receiving  any  indemnity  (rr.  22,  24,  26). 

(r)  Close  V.  Close  (1853),  4  De  Gr.  M.  &  G.  176,  C.  A.  Where  a  wife  charges  her 
separate  estate  as  an  indemnity  to  one  of  two  sureties  for  her  husband,  the 
surety  so  indemnified,  by  subsequently  discharging  the  other  surety  from 
liability  to  contribution,  pro  tanto  releases  the  wife's  estate  from  such  charge 
{Ho'igson  v.  Hodgson  (1837),  2  Keen,  704  ;  and  see  Way  v.  Hearn  (1862),  11  C.  B. 
(n.  s.)  774,  782 ;  Re  Gervais'  Estate,  [1903]  1  I.  E.  172). 

(s)  Close  V.  Close,  supra. 

[t)  Graij  V.  Phillips  (1905),  13  Scots  Law  Times,  145 ;  Doig  v.  Lawrie  (1903), 
5  E.  (Ct.  of  Sess.)  295. 

(w)  Antrolus  v.  Davidson  (1817),  3  Mer.  569,  ^cr  Grant,  M.E.,  at  p.  579  ; 
Siuire  v.  Redman  (1876),  1  Q.  B.  D.  536,  541 ;  Bechervaise  v.  Lewis  (1872),  L.  E.  7 
C.  P.  372,  per  Willes,  J.,  at  p.  377  ;  Nishet  v.  Smith  (1789),  2  Bro.  C.  0.  519,  per 
Lord  Thurlow,  L.C.,  at  p.  582;  Alcoy  and  Gandia  Bail,  and  Harbour  Co.  v. 
Greenhill  (1897),  76  L.  T.,  per  Stirling,  J.,  at  p.  553  ;  Lee  v.  Book  (1730),  Mos. 
318,  per  Jekyll,  M.E.,  at  p.  318  ;  Cock  v.  Bavie  (1801),  6  Yes.  283  ;  Wooldridge 
V.  Norris  (1868),  L.  E.  6  Eq.  410 ;  Be  National  Financial  Co.,  Ex  parte  Oriental 
Commercial  Bank  (1868),  3  Ch.  App.  791.  A  surety  for  the  payment  of  interest 
.  only  on  a  mortgage  debt  is  entitled  to  insist  on  the  mortgagor  paying  that 
debt,  and  if  he  will  not  do  so,  to  pay  it  himself  and  charge  the  mortgagor  with 
the  amount  so  paid  and  obtain  indemnification  by  redeeming  the  mortgage 
{Green  v.  Wynn  (1869),  4  Ch.  App.  204,  per  Lord  Hatherley,  L.C.,  at  p.  207  ; 
compare  Be  Westzinthus  (1833),  5  B.  &  Ad.  817 ;  and  see  note  (e),  p.  517,  ante). 

(a)  Padwick  v.  Stanley  (1852),  9  Hare,  627;  disapproved  in  Mathews  v.  Saurin 
(1893),  31  L.  E.  Ir.  181,  and  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co.,  Ltd., 
[1909]  2  Ch.  401,  per  Swinfen  Eady,  J.,  at  p.  408. 

(&)  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co.,  Ltd.,  supra,  per  SwiNFEN 
E-\DY,  J.,  at  p.  408 ;  and  see  Wooldridge  v.  Norris  (1868),  L.  E.  6  Eq.  410. 
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Guarantee. 


Sbot.  2. 

Bights 
before  Satis- 
faction by 
Surety. 


Declaration 
of  relief  trom 
further 
liability. 


Right  of 
surety  to 
recover 
damages. 


although  he  has  not  paid  (c).  If  his  claim  to  be  indemnified  is 
denied,  he  can  obtain  a  declaration  that  he  has  a  right  to  be 
relieved  from  liability  (d),  which  relief  is  not  limited  to  cases  where 
the  creditor  has  a  right  to  sue  the  debtor  which  he  refuses  to 
exercise  (e).  The  surety  is  also  entitled  to  have  a  sufficient  sum  set 
apart  to  meet  the  claim  for  an  indemnity  (/). 

Whether  a  declaration  may  be  obtained  for  a  prospective  right  to 
indemnity  before  it  has  actually  arisen  is  not  so  clear  (g),  though, 
apparently,  where  it  has  arisen,  the  court  will  declare  the  right  to 
indemnity  generally  with  liberty  to  apply  from  time  to  time  to 
work  it  out  Qi), 

An  unpaid  creditor  who  is  a  party  to  the  action,  in  which  an 
indemnity  is  claimed,  should  apparently  be  paid  the  sum  awarded, 
but  where  he  is  not  a  party  the  person  seeking  indemnity  is,  it 
appears,  entitled  to  have  the  money  paid  to  him  (i), 

979.  A  surety  may  also,  by  means  of  an  action  brought  before 
payment  against  the  principal  debtor  and  creditor,  obtain  a  declara- 
tion that  he  is  relieved  from  all  further  liability  under  his 
guarantee  where  the  acts  and  conduct  of  the  creditor  and  principal 
debtor  have  in  fact  so  relieved  him  (j). 

980.  By  express  contract  the  surety  may  before  payment  be  entitled 
to  recover  damages  from  the  principal  debtor  where,  for  instance, 
the  principal  debtor  covenants  with  the  surety  to  pay  the  amount 
due  to  the  creditor  on  a  day  named  and  then  makes  default  (k). 


(c)  Johnston  Y.  Salvage  Association  (1887)  19  Q.  B.  D.  458,  C.  A.,  per  Lindley, 
L.J.,  at  pp.  460,  461 ;  Ranelaugh  {Earl)  v.  Hayes  (1683),  1  Vern.  189, per  Noeth, 
Lord  Keeper  (afterwards  Lord  GtUILDFORd),  at  p.  190 ;  Re  Snoivdon,  Ex  paiie 
Snowdon  (1881),  17  Ch.  D.  44,  47,  C.  A. ;  Hobhs  v.  Wayet  (1887),  36  Ch.  D.  256  ; 
Mathews  v  Saurin  (1893),  31  L.  E.  Ir.  181  ;  Wolmershausen  v.  OulUck,  [1893]  2 
Ch.  514  ;  Robinson  v.  Harhin,  [1896]  2  Ch.  415,  426;  EIUsy.  Pond,  [1898]  1  Q.  B. 
426,  454,  C.  A. ;  Lacey  v.  Hill,  Crowley's  Claim  (1874),  L.  E.  18  Eq.  182  ;  Halstead 
V.  Freeland  (1904),  Times,  25th  July;  contra,  Lloyd  y.  Dimmack  (1877),  7  Ch.  J). 
398  ;  Hughes-Hallett  v.  Indian  Mammoth  Gold  Mines  Co.  (1882),  22  Ch.  D.  561 ; 
Shepheard  v.  Bray,  [1906]  2  Ch.  235 ;  settled,  [1907]  2  Ch.  571,  C.  A.  But 
a  payment  or  charge  on  property  made  by  a  principal  debtor,  to  or  for  the 
benefit  of  the  surety,  will  not  necessarily  operate  to  indemnify  the  latter  in 
respect  of  the  liability  he  has  contracted  under  his  guarantee.  Thus,  a  payment 
made  by  the  principal  debtor  which  amounts  to  a  fraudulent  preference  of 
the  surety  will  not  benefit  the  latter,  but  will  be  void  altogether;  see  title 
Bankruptcy  and  Insolvency,  Vol.  II.,  pp.  281  et  seq. 

id)  Hohbs  V.  Wayet,  supra,  per  Kekewich,  J.,  at  p.  259  ;  Lacey  v.  Hill, 
Crowley's  Claim,  supra. 

{e)  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co.,  Ltd.,  [1909]  2  Ch.  401, 
following  Mathews  v.  Saurin,  supra,  and  disapproving  Padwick  v.  Stanley  (1852), 
9  Hare,  627. 

(/)  Lacey  v.  Hill,  Croiuley^s  Claim,  supra,  per  Jessel,  M.E.,  at  p.  191. 

{g  )  Lloyd  v.  Dimmack,  supra  ;  Hughes-Hallett  v.  Indian  Mammoth  Gold  Mines 
Co.,  supra,  at  p.  565. 

(A)  Hughes-Hallett  v.  Indian  Mammoth  Gold  Mines  Co.,  supra,  per  Fry,  J.,  at 
p.  565 ;  and  see  Ascherson  v.  Tredegar-  Dry  Dock  and  Wharf  Co.,  Ltd.,  supra  ; 
Seton,  Judgments  and  Orders,  6th  ed.,  Yol.  IL,  p.  1168.  As  to  the  general 
effect  of  an  order  with  "liberty  to  apply,"  see  title  Judgments  and  Orders^ 

[i]  Lacey  v.  Hill,  Croiuleifs  Claim,  supra,  per  Jessel,  M.E.,  at  p.  191. 

(./)  Wilson  V.  Lloyd  (1873),  21  W.  E.  507;  Oakeley  v.  PasMer  (1836),  4 
01.  &  Fin.  207,  H.  L.  ;  and  see  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co., 
Ltd.,  supra. 

{k)  LoosemoreY.  Radford  9  M.  &  W.  657;  Toussaint  v.  Martinnant 
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981.  The  surety  cannot,  on  the  principal  debtor  becoming 
insolvent,  exercise,  in  his  own  name,  the  right  of  stoppage  in 
transitu  (l),  though  apparently,  if  the  surety  for  an  insolvent  buyer 
should  pay  the  vendor,  he  has  such  right,  if  not  in  his  own  name, 
at  all  events  in  that  of  the  vendor  (m). 


Sect.  3. — Rights  after 


Satisfaction  by  Surety 
Debt  or  Liability. 


of  the  Guaranteed 


982.  The  surety,  as  often  as  he  pays  anything  under  his 
guarantee  in  relief  of  the  principal  debtor,  has  an  immediate 
right  of  action  against  the  latter  (n),  though  he  cannot  accelerate 
his  remedy  by  paying  the  guaranteed  debt  before  it  becomes  legally 
due  (o).  Consequently,  the  principal  debtor  may  be  exposed  to 
several  actions  at  the  suit  of  the  same  'surety,  from  which 
inconvenience  and  hardship  he  is  not  protected  by  any  rule  of  law 
requiring  the  surety  to  pay  the  whole  debt  due  from  the  principal 
debtor  before  compelling  reimbursement  from  the  latter  (p). 

The  taking  of  the  surety's  goods  in  execution  (q),  or  the 
payment  by  him  of  money  to  prevent  the  execution  (r),  is 
equivalent  to  payment  {a)  entitling  him  to  indemnification.  It 
is  doubtful  whether  the  giving  by  him  of  a  promissory  note  to  the 
creditor  has  this  effect  (b).    On  the  other  hand,  the  giving  of  a 


Sect.  2. 

Rights 
before  Satis- 
faction by 
Surety. 

stoppage  in 
transitu. 


On  payment 
of  part  of 
guaranteed 
debt. 


What  is 
payment 
entitling  the 
surety  to  in- 
demnification. 


(1787),  2  Term  Eep.  100;  Femiy  v.  Foij  (1828),  8  B.  &  C.  11  ;  Hodgson  v. 
Bell  (1797),  7  Term  Eep.  97;  Carr  v.  Boherts  (1833),  5  B.  &  Ad.  78;  Martin  v. 
Court  (1788),  2  Term  Eep.  640. 

{I)  Siffken  v.  Tfra?/ (1805),  6  East,  371.  A  broker  for  an  ■undisclosed  principal 
(whose  position  is  somewhat  analogous  to  that  of  a  surety)  may,  in  certain 
circumstances,  exercise  the  right  of  stoppage  iii  transitu  (imperial  Banh  v. 
London  and  St.  Katharine  Docks  Co.  (1877),  5  Oh.  D.  195).  As  to  the  effect  of 
an  attempted  stoppage  by  an  unpaid  vendor,  see  Be  Westzinthus  (1833),  5 
B.  &  Ad.  817. 

(m)  Under  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97), 
s.  5;  seep.  511,  ante;  Benjamin  on  Sales,  4th  ed.,  pp.  845,  846.  The  surety 
for  a  company  may,  as  a  contingent  or  prospective  creditor  (Companies  (Con- 
solidation) Act,  1908  (8  Edw.  7,  c.  69),  s.  137  (1) ;  and  see  Be  British  Equitable 
Bond  and  Mortgage  Corporation,  Ltd.,  [1910]  "W.  N.  53),  before  payment  made  by 
him  of  the  guaranteed  debt,  present  a  petition  to  have  such  company  wound  up^ 
though  formerly  he  could  not  have  done  so  [Be  Vron  Colliery  Co.  (1882),  20 
Ch.  D.  442,  C.  A.).  A  winding-up  order  cannot,  however,  he  obtained  by  the 
surety  in  respect  of  a  mortgage  debt  of  another  company,  which  has  assigned 
the  equity  of  redemption  to  the  company  petitioned  against,  on  the  terms  that 
the  latter  indemnifies  the  former,  even  if  he  has  paid  part  of  the  debt  {Be  Law 
Courts  Chambers  Co.,  Ltd.  (1889),  61  L.  T.  669);  see  title  Companies,  Vol.  V., 
pp.  398  et  seq. 

{n)  Davies  v.  Humphreys  (1840),  6  M.  &  W.  153;  Taylor  y.  Mills  (1777), 

2  Cowp.  525;  Baul  v.  Jones  (1787),  1  Term  Eep.  599;  Ware  v.  Horiuood  (1807), 
14  Yes.  28. 

(o)  See  Coppin  v.  Gray  (1842),  1  Y.  &  C.  Ch.  Cas.  205. 
Ip)  Davies  v.  Humphreys,  supra,  per  Parke,  B.,  at  p.  167. 
Iq)  Bodgers  v.  Maw  (1846),  15  M.  &  W.  444. 

(r)  Edmunds  v.  Wallingford  (1885),  14  Q.  B.  D.  811,  C.  A. ;  Exall  v.  Fartridge 
(1799),  8  Term  Eep.  308. 

(a)  As  to  what  amounts  to  payment  by  a  surety  claiming  contribution  from  a 
co-surety,  see  pp.  530,  531,  post. 

(&)  Barclay  Y.  Gooth  (1797),  2Esp.571 ;  Bodgers  Y.Maiu, supra, per'FoiAjOGK,G.'B.^ 
at  p.  449  ;  M'Kenna  v.  Harnett  (1849),  13  I.  L.  E.  206  ;  Taylor  y.  Higyins  (1802), 

3  East,  169 ;  Maxiuell  v.  Jameson  (1818),  2  B.  &  Aid.  51 ;  but  see  Be  BobeHs,  Ex 
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bond  by  the  surety  to  the  creditor  (c)  or  the  substitution  of  one 
bond  for  another  (d)  is  not  equivalent  to  payment,  nor  will  the 
payment  of  part  of  the  guaranteed  debt  by  the  surety,  together 
with  an  indemnity  from  the  creditor  against  personal  liability  in 
respect  of  the  balance  thereof  (e),  operate  as  a  full  payment  of  the 
guaranteed  debt. 

Slight  evidence  of  payment  suffices  (/),  especially  where  there  is 
an  admission,  by  silence  or  otherw^ise,  on  the  part  of  the  principal 
debtor  of  due  payment  having  been  made  by  the  surety  (g). 

A  surety  for  payment  of  the  mortgage  debt  by  the  mortgagor 
is  entitled,  on  liquidating  any  portion  thereof,  to  an  equitable 
charge  pro  tanto  on  the  property  mortgaged  (h).  This  charge 
arises  automatically  in  respect  of  each  payment  made,  and  is 
substitutional  and  not  additional  (i).  When  on  payment  of  the 
whole  mortgage  debt  by  the  surety  a  transfer  of  the  mortgage  is 
made  to  him,  or  a  judgment  declaring  his  right  thereto  is  given, 
he  takes  the  place  of  the  mortgagee  (k).  Till  then,  how^ever,  he  has 
no  such  estate  in  the  mortgaged  lands  as  would  be  affected  by  a 
registration  of  a  judgment  against  him(Z),  or  which,  apparently, 
need  be  or  could  be  registered. 

983.  A  surety  who  has   paid  the    creditor  in  relief  of  the 
principal  debtor  becomes  to  that  extent  a  creditor  of  the  latter 
l3ut  only  a  simple  contract  creditor,  even  where  the  original  contract 
under  which  his  liability  arises  is  under  seal  (n).     A  surety  to  the 

parte  Allen  (1859),  3  De  Gr.  &  J.  447,  0.  A.  Where  a  surety,  under  a  joiut  and 
several  promissory  note  with.  th.e  principal  debtor,  gives  to  the  creditor,  when 
the  note  is  overdue,  in  payment  and  discharge  thereof,  his  own  sole  note,  and 
is  accepted  as  sole  debtor  and  afterwards  executes  to  the  creditor  a  mortgage 
of  his  (the  surety's)  own  property,  of  adequate  value  to  secure  payment  of 
the  principal  debt  and  interest,  even  though  such  note  and  mortgage  remain 
unsatisfied,  the  surety  is,  nevertheless,  entitled  to  maintain  an  action  against  the 
principal  debtor  for  money  paid  {Gore  v.  Gore,  [1901]  2  I.E.  269  ;  and  see  M'Kmna 
V.  Harneit  (1849),  13  I.  L.  E.  206 ;  Fahey  v.  Frawley  (1890),  26  L.  E.  Ir.  78). 

(c)  Maxiuell  v.  Jameson  (1818),  2  B.  «fe  Aid.  51 ;  Taylor  v.  Fliggins  (1802),  3 
East,  169. 

{d)  Re  Parkinson,  Ex  parte  Serjeant  (1825),  2  Gl.  &  J.  23. 
(e)  Soutlen  v.  Soiitten  (1822),  5  B.  &  Aid.  852. 
(/)  Price  V.  Biirva  (1857),  6  W.  E.  40. 
[g)  Ibid. 

{h)  Qedye  v.  Matson  (1858),'  25  Beav.  310;  Allen  v.  De  Lisle  (1856),  3 
Jur.  (n.  S.)  928  ;  Green  v.  Wynn  (1869),  4  Oh.  App.  204  ;  Be  Davison's  Estate 
(1893),  31  L.  E.  Ir.  249,  per  Monkoe,  J.,  at  p.  255  ;  affirmed,  [1894]  1  1.  E. 
50,  C.  A. 

(i)  See  p.  513,  ante. 

{k)  Mayheiu  v.  Crickett  (1818),  2  Swan.  186,  191. 

{I)  Kennedy  v.  Camphell,  [1899]  1  I.  E.  59 ;  and  see  p.  513,  ante. 

{m)  If  payment  is  made  after  the  debtor's  death  the  surety  is  a  creditor  of 
the  estate,  and  as  such  may  be  entitled  to  administration  {Williams  v.  Jtikes 
(1864),  34  L.  J.  (p.  M.  &  A.)  60;  and  see  Wooldridge  v.  Norris  (1868),  L.  E. 
6Eq.410). 

{n)  Badeley  v.  Consolidated  Bank  (1886),  34  Ch.  D.  536,  per  Stirling,  J.,  at 
p.  556  ;  Copis  v.  MiddJeton  (1823),  Turn.  &  E.  224 ;  Simpkins  v.  Poulett  (1824),  2 
L.  J.  (o.  s.)  (on.)  81 ;  and  see  p.  516,  ante.  As  specialty  and  simple  contract  debts 
now  rank  together  in  the  administration  of  assets  of  a  deceased  person  (Adminis- 
tration of  Estates  Act,  1869  (32  &  33  Vict.  c.  46) ),  and  as  the  insolvent  estates 
of  deceased  persons  are  nov/  administered  as  in  bankruptcy  (Judicature  Act, 
1875  (38  &  39  Yict.  c.  77),  s.  10;  and  see  Ee  Wldtaktr,  Whitaker  v.  Palmer, 


Paet  YII. — The  Sxjrety's  Rights  against  Principal  Debtor. 


623 


Crown,  however,  on  paying  off  the  debt  of  a  deceased  principal  Sect.  3. 

debtor,  is  entitled  to  the  Crown's  priority  in  the  administration  of  Rights 

the  deceased's  estate  (o).  A  surety  who  has  paid  the  amount  secured  after  Satis- 

on  the  principal  debtor's  property  is  entitled  to  a  lien  thereon  (p).  ^^^^^^y^ 

984.  The  surety's  right  of  indemnification  is  a  right  to  be  re-  ht~to~ 
couped  the  amount  which  he  has  actually  paid  for  the  principal  indemnifica- 
debtor  with  interest  (^),  to  which  he  is  entitled  because  of  his  right  tion. 
to  full  indemnification  from  the  principal  debtor  (r).    Should  the  Recovery  of 
surety  have  sustained  damage  beyond  the  principal  and  interest  g^g^^^^^^ 
which  he  has  been  compelled  to  pay  under  his  guarantee,  he  is 
entitled  to  recover  such  damage  also  (s).    On  his  death  the  amount 
expended  in  respect  of  the  suretyship  is  a  debt  due  to  his  estate  (a). 

A  surety  for  an  insolvent  company  which  is  being  wound  up  is 
entitled  to  interest  on  all  sums  paid  by  him  under  his  guarantee 
before  the  date  of  the  winding-up  order  (b),  but  not  to  interest 

[1901]  1  Ch.  9,  C.  A.),  the  distinction  between  specialty  and  simple  contract 
debts  no  longer  possesses  the  importance  which  once  attached  to  it, 
especially  as  in  the  case  of  a  surety  he  can  now,  by  virtue  of  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  5  (see  p.  511,  ante),  indemnify 
himself  by  means  of  a  bond  or  other  security,  though  satisfied,  held  by  the 
creditor  in  respect  of  the  debt  or  liability  to  which  the  suretyship  relates. 
However,  the  surety,  as  a  simple  contract  creditor,  may,  should  the  debt 
guaranteed  be  a  specialty  debt,  be  sooner  barred  of  his  remedy  by  the  Statute 
of  Limitations  than  the  specialty  creditor  [Badeley  v.  Consolidated  Bank  (1886), 
34  Ch.  D.  536,  per  Stirling,  J.,  at  p.  556).  Moreover,  should  the  surety  be 
appointed  executor  of  the  principal  debtor's  will,  he,  as  a  simple  contract  creditor, 
can  only  exercise  his  right  of  retainer  as  against  simple  contract  creditors  {Re 
Jones,  CalvevY.  Laxton  (1885),  31  Ch.  D.  440;  and  see  Re  Allen,  AdcockY.  Evans, 
[1896]  2  Ch.  345).  See  also  title  Executoes  and  Administeators,  Yol.  XIV., 
p.  239. 

(o)  Re  dhurchill  (Lord),  Manisty  v.  Churchill  (1888),  39  Ch.  D.  174;  and 
compare  p.  512,  ante. 

(p)  Munnings  v.  Bury  (1829),  Taml.  147;  Re  Jeffery's  Policy  (1872),  20 
W.  E.  857.  Thus,  where  the  obligor  of  several  bonds,  in  which  his  solicitor  has 
joined  as  surety,  subsequently  by  deed  conveys  specified  real  estate  to  such 
solicitor  upon  trust  to  sell,  and  out  of  the  proceeds  of  sale  pay  the  bond  creditors, 
who  have  no  notice  of  and  are  in  total  ignorance  of  the  existence  of  such  deed, 
the  deed  in  question  is  one  of  agency  only,  of  which  the  creditors  cannot  claim 
the  benefit,  and  the  solicitor  is  therefore  entitled  to  retain  the  estate  thereby 
conveyed  to  him,  until  his  discharge  from  liability  as  surety  under  the  bonds 
(Wilding  v.  Richards  (1845),  1  Coll.  655).  So,  on  a,  purchase  of  goods  by  a 
broker  for  an  undisclosed  principal  in  a  market  according  to  the  usage  of  which 
such  broker  is  personally  Hable  in  default  of  the  principal,  and  is  therefore  a 
' guasi-sMrety  for  the  latter,  the  unpaid  vendor's  lien  will  pass  to  the  broker  on 
default  made  by  the  principal,  even  though  the  latter  may  have  pledged  his 
interest  in  the  goods  to  third  persons  and  indorsed  the  delivery  order  to  them 
(Imperial  Bank  v.  London  and  St.  Katharine  Docks  Co.  (1877),  5  Ch.  D.  195). 

(q)  Re  Fox,  Walker  &  Co.,  Ex  parte  Bishop  (1880),  15  Ch.  D.  400,  C.  A,  ; 
Eitchman  v.  Stewart  (1855),  3  Drew.  271 ;  Lawson  v.  Wright  (1786),  1  Cox,  Eq. 
Cas.  275. 

(r)  Fetre  v.  Duncomle  (1851),  2  L.  M.  &  P.  107,  per  Erle,  C.J.,  at  pp.  115, 
116;  Re  Evans,  Ex  parte  Bavies  (1897),  32  L.  J.  281 ;  but  see  Lancaster  v.  Evars 
(1847),  10  Beav.  266. 

is)  Badeley  v.  Consolidated  Bank,  supra,  per  Stirling,  J.,  at  p.  556.  Thus, 
bail  may  recover  any  reasouable  expenses  they  may  have  incurred  in  taking 
their  principal  into  custody  for  the  purpose  of  surrendering  him  (Fisher  Y. 
Fallows  (1804),  5  Esp.  171). 

(a)  Willes  v.  Greenhill  (No.  1)  (1861),  29  Beav.  376. 

(h)  Re  Beulah  Park  Estate,  Sargood's  Claim  (1872),  L.  E.  15  Eq.  43. 
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accruing  subsequently  (c),  nor,  where  the  company  is  being  wound 
up  under  supervision,  to  interest  accruing  after  the  date  of  the 
confirmatory  resolution  to  wind  up  (d).  The  surety  is  not, 
apparently,  entitled  to  recover  compound  interest  (e). 

986.  A  surety  who  compounds  a  debt  for  which  he  and  the 
principal  have  become  jointly  liable  can  only  recover  from  the 
latter  the  amount  of  the  composition  agreed  to  (/). 

986.  The  surety  cannot  recover  from  the  principal  debtor  sums 
paid  in  respect  of  a  claim  which  the  surety  knows  to  be  illegal  (g} 
or  void  for  fraud  or  immorality  Qi). 

A  surety  cannot,  generally,  recover  from  the  principal  debtor 
the  costs  of  defending  an  action  brought  against  him  on  his 
guarantee,  unless  he  was  authorised  by  the  principal  debtor  to  defend 
it  (i),  nor,  apparently,  unless  such  defence  was,  in  the  opinion  of  a 
jury,  reasonable  (J). 

But  a  surety  who  is,  in  the  circumstances  of  the  case,  entitled 
to  recover  from  the  principal  debtor  the  costs  of  defending  an 
action,  has  a  right  to  costs  as  between  solicitor  and  client  (A:). 

987.  A  surety  is  not  bound  to  resist  the  creditor's  claim  against 
him  if  he  have  no  good  defence  thereto,  and  may  make  the  best  com- 
promise he  can  in  such  circumstances  and  then  recover  from  the 
principal  debtor  indemnification  in  respect  of  the  loss  incurred  (Z). 


(c)  Be  International  Contract  Co.,  Hughes'  Claim  (1872),  L.  E.  13  Eq.  623 ; 
Warrant  Finance  Co.'s  Case  (1869),  4  Ch.  App.  643;   FMw  Vale  Go.'s  Case 

(1869)  ,  5  Ch.  App.  112. 

(d)  Be  Imperial  Land  Co.  of  Marseilles,  Fx  parte  Colhorne  and  Btrawhridge 

(1870)  ,  L.  E.  11  Eq.  478. 

(e)  Bighy  y.  Macnamara  (1795),  2  Cox,  Eq.  Cas.  415. 

(/)  Beed  v.  Norris  (1837),  2  My.  &  Cr.  361.  In  this  case,  which  was  decided 
before  satisfied  securities  could  be  assigned  to  the  surety  (see  p.  511,  aiite),  the 
surety  obtained  an  assignment  to  a  trustee  for  himself  of  the  debt  compounded  ; 
Bee  also  Ex  parte  Bushforth  (1805),  10  Yes.  409. 

(g)  Ohamhers  v.  Manchester  and  Milford  Bail.  Co.  (1864),  5  B.  &  S.  588,  ^er 
Blackburn,  J. 

{h)  Bryant  v.  Christie  (1816),  1  Stark.  329. 

(*)  Oillett  V.  Bippon  (1829),  Mood.  &  M.  406 ;  Smithy.  Compton  (1832),  3  B.  & 
Ad.  407 ;  Boach  v.  Thompson  (1830),  Mood.  &  M.  481  ^  Baxendale  y.  London, 
Chatham,  and  Dover  Bail.  Go.  (1874),  L.  E.  lOExch.  34,  Ex.  Gh.,  per  QuAiN,  J., 
at  p.  44;  Blyth  v.  Smith  (1843),  5  Man.  &  G.  405  ;  and  see  Knight  v. 
Hughts  (1828),  3  C.  &  P  467  ;  Tindall  v.  Bell  (1843),  11  M.  &  W.  228  ; 
Crampton  v.  Walker  (1860),  3  E.  &  E.  321 ;  Garrard  v.  Cottrell  (1847),  10 
Q.  B.  679. 

U)  M(yi^s-U-Blanc  v.  Wilson  (1873),  L.  E.  8  C.  P.  227 ;  Beech  v.  Jones  (1848), 
6  C.  B.  696  ;  Fisher  v.  Val  de  Travers  Asphalte  Paving  Co.  (1876),  1  C.  P.  D.  511 ; 
but  see  Baxendale  v.  London,  Chatham,  and  Dover  Bail.  Co.,  supra,  per  QUAIN, 
J.,  at  pp.  44,  45.  Where  the  principal  debtor  was  liable  to  pay  **  on 
demand,"  but  failed  to  do  so,  and  a  writ  was  then  issued  against  the  surety  by 
the  creditor,  it  was  held  that,  as  such  writ  was  the  first  notification  to  the 
surety  of  the  principal  debtor's  default,  he  might  recover  from  the  latter  the 
costs  of  the  writ  in  the  action,  but  not  of  the  subsequent  proceedings  {Pierce 
v.  Williams  (1854),  23  L.  J.  (ex.)  322). , 

(k)  Howard  v.  Lovegrove  (1870),  L.  E.  6  Exch.  43;  and  compare  Clare  y. 
Dohson,  [1910]  1  K.  B.  35  ;  and  compare  pp.  485,  486,  ante. 

{I)  Newhorough  (Lord)  v.  Schroder  (1849},  7  C.  B.  342,  399 ;  and  see  Pettman 
T.  Kelle  (1850),  9  C.  B.  701.    As  to  the  liability  of  a  principal  debtor  to  his 
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However,  where  a  surety  seeks  to  recover  under  an  indemnity  bond 
the  loss  sustained  by  him,  the  mere  production  of  a  judgment 
signed  against  him  by  the  creditor  is  not,  apparently,  of  itself 
sufficient  evidence  of  such  loss  (m). 

Sect.  4. — Enforcement  of  Rights, 
Sub-Sect.  1. — Action  for  Indemnification. 

988.  A  surety  is  entitled  to  maintain  an  action  for  indemnifica- 
tion (n)  either  in  the  High  Court  or  in  the  county  court,  according 
to  the  amount  of  his  claim  (o),  and  he  will  not  be  restrained  from 
enforcing  his  right  to  be  indemnified,  even  though  he  may  before 
action  brought  have  made  representations  of  his  intention  to 
abandon  such  right  {p).  If  a  writ  is  issued  in  the  High  Court,  the 
mode  in  which  the  suretyship  arose  should  be  stated  in  the 
indorsement  {q), 

989.  Where  the  principal  debtor  has  given  the  surety  an 
indemnity  under  seal,  the  surety  should  sue  thereon  {r),  and  not 
merely  for  money  paid  to  the  use  of  the  former,  as,  in  the  absence 
of  express  stipulation  on  the  subject  between  the  parties,  an  implied 
promise  to  indemnify  only  exists  (s). 

Though  a  covenant  of  indemnity  is  joint  in  its  terms,  yet,  if  the 
interest  of  the  covenantees  is  several,  each  may  sue  separately  for 
a  breach  {t). 

Sub-Sect.  2.— Third  Party  Notice  [a). 

990.  A  surety  against  whom  an  action  is  brought  in  the  High  indemnifica- 
Court  on  his  guarantee  may  sometimes  obtain  indemnification  by  ^^^^^frd^^^^^ 
issuing  a  third  party  notice  against  the  principal  debtor  (&),  but  party^^ 

 ,   procedure. 

surety  for  expenses  incurred  by  the  latter  in  disputing  for  some  time  the  pay- 
ment of  a  just  debt  guaranteed  by  him,  see  Re  Gariuay,  Ex  parte  Marshall 
(1751),  1  Atk.  262. 

(m)  King  v.  Norman  (1847),  4  C.  B.  884;  see  also  Price  v.  Burva  (1857), 
6  W.  E.  40. 

[n)  As  to  the  time  within  which  the  action  must  be  brought,  see  title 
XjIMITation  oe  Actions.  As  to  a  surety's  right  of  retainer  where  he  is 
executor  of  the  principal  debtor,  see  title  Executobs  and  Administrators, 
Yol.  XIY.,  p.  257  ;  as  to  his  rights  on  the  bankruptcy  of  the  principal  debtor, 
see  title  Bankruptcy  and  InsoI'VENGY,  Vol.  H.,  pp.  204  et  seq. ;  and  as  to  his 
position  on  the  insolvency  of  a  company,  see  title  Companies,  Vol.  V.,  pp.  398 
^t  seq. 

(o)  See  title  County  Courts,  Vol.  VHI.,  pp.  428  et  seq. 

ip)  Chadwick  v.  Manning,  [1896]  A.  C.  231,  P.  C. ;  Jorden  v.  Money  (1854),  5 
H.  L.  Cas.  185. 

(q)  Ahearn  v.  O'Donovan  (1880),  15  I.  L.  T.  7. 

(r)  Toussaint  v.  Martinnant  (1787),  2  Term  Eep.  ICO,  104;  and  see  Dumhell 
V.  Isle  of  Man  Rail.  Co.  (1880),  42  L.  T.  745,  P.  C. 

(«)  Toussaint  v.  Martinnant,  supra,  per  Buller,  J.,  at  p.  105  ;  and  see  Hamlyn 
&  Co.  V.  Wood  &  Co.,  [1891]  2  Q.  B.  488,  C.  A. 

(t)  Palmer  v.  Sparshott  (1842),  4  Scott  (n.  r.),  743  ;  Withers  v.  Bircham 
(1824),  0  Dow.  &  Ey.  (k.  b.)  106;  James  v.  Emery  and  Cludde  (1818),  5  Price, 
529.  A  joint  loan  never  creates  in  equity  a  joint  and  several  liability  [Jones  v. 
Beach  (1852),  2  De  Gr.  M.  &  Gr.  886),  notwithstanding  dicta  to  the  contrary 
(see  Thorpe  v.  Jackson  (1837),  2  Y.  &  C.  (ex.)  553,  561). 

(a)  As  to  third  party  notice,  see  title  Practice  and  Procedure. 

(&)  See  E.  S.  C,  Ord.  16,  rr.  48      seq.;  County  Court  Eules,  Ord.  11  ;  Re 
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Sect.  4.  while  the  surety  can  thus  call  in  the  principal  debtor  the  latter 
Enforce-    cannot  call  in  the  surety  (c). 

ment  of  When  the  surety  avails  himself  of  this  remedy  in  order  to  enforce 
^^fj^s*     an  express  contract  by  the  principal  debtor  to  indemnify  him,  he 

can  sign  judgment  against  the  principal  debtor  before  anything  has 

been  paid  under  the  guarantee  (c?). 

Sub-Sect.  3. — Set-off  and  Counterclaim,. 

Liability  991.  A  liability  under  a  guarantee  may  be  the  subject  of  a 

be  set  set-off  or  counterclaim  (e),  even  though  the  party  relying  on  the 
^  '  set-off  has  collateral  security  for  the  debt  or  liability  giving  rise  to 

the  set-off  (/). 

Exceptions.  Where,  however,  directors  of  an  unlimited  liability  company  are 
sureties  for  it,  they  cannot,  on  its  being  wound  up,  set  off  payments 
made  by  them,  after  the  winding-up  order,  in  discharge  of  their 
suretyship  liability,  against  calls  made  before  the  filing  of  the 
petition,  and  enforced  by  a  subsequent  order,  but  not  yet  paid  ig). 


Part  VIII. — The  Rights  and  Liabilities  of 
Oo-Sureties  Inter  se. 

r Tr  ,  Sect.  1. — The  Right  to  Co7itribution. 

Sub-Sect.  1. — By  and  against  whom  the  Eight  is  available. 

How  right  992.  A  surety  who  has  paid  more  than  his  share  of  the 
arises.  common  liability  is  entitled  to  compel  contribution  (/z)  from  his 


Kitchin,  Ex  parte  Young  (1881),  17  Cli.  D.  668,  C.  A,,  per  James,  L.J.,  at 
p.  670 ;  English  and  Scottish  Trust  Co.  v.  Flateau  (1887),  36  W.  E.  238. 

(o)  Re  Kitchin,  Ex  parte  Young,  supra,  per  James,  L.J.,  at  p.  670. 

{d)  English  and  Scottish  Trust  Co.  v.  Flateau,  supra. 

(e)  See  K.  S.  C,  Ord.  19,  r.  3;  County  Court  Eules,  Ord.  .  10,  r.  2; 
McKinnon  v.  Armstrong,  Brothers  &  Co.  (1877),  2  App.  Cas.  531 ;  and  pp.  504,. 
505,  ante.    As  to  set-off  generally,  see  title  Set-off  and  Counterclaim. 

(/)  McKinnon  v.  Armstrong,  Brothers  &  Co,  supra,  per  Lord  Blackbijen, 
approving  Lord  Oemidale,  at  p.  542.  A  surety  who  is  indebted  to  the  principal 
debtor  may  set  off  against  such  debt  a  promissory  note  in  the  hands  of  a 
guaranteed  creditor  which  the  latter  received  from  the  principal  debtor  in  respect 
of  the  guaranteed  debt,  and  to  which  the  surety  has  become  entitled  on  payment  of 
the  guaranteed  debt  [Re  Moseley  Green  Goal  and  Coke  Co.,  Ltd.,  Barrett's  Case 
(No.  2)  (1865),  4  De  G.  J.  &  Sm.  756;  compare  Jones  v..  Mossop  (1844),  3  Hare, 
568). 

[g)  Re  Norwich  Equitable  Fire  Assurance  Co.,  Brasnetfs  Case  (1885),  34  W.  E. 
206,  C.  A.  A  sum  due  to  any  member  of  a  company  in  his  character  of  a  mem- 
ber by  way  of  dividends,  profits,  or  otherwise  is  not  deemed  to  be  a  debt  of  the 
company  payable  to  that  member  in  a  case  of  competition  between  himself  and 
any  other  creditor  not  a  member  of  the  company ;  but  any  such  sum  may  be 
taken  into  account  for  the  purpose  of  the  final  adjustment  of  the  rights  of  the 
contributories  among  themselves  (Companies  (Consolidation)  Act,  1908  (8 
Edw.  7,  c.  69),  s.  123  (1)  (vii.) ).  As  to  a  surety's  right  of  set-off  generally  in 
winding-up  proceedings,  see  title  Companies,  Yol.  Y.,  pp.  502  et  seq. 

(A)  This  right  is  said  to  have  existed  in  equity  from  the  very  earliest  times 
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.co-sureties  (i),  whether  they  are  bound  jointly  and  severally  (/.)  or     s^iCT.  i. 

severally  (1),  and  by  the  same  or  different  instruments  (m),  and  The  Eight 

whether  the  surety  claiming  contribution  did  or  did  not  know,  when  to  Contribu 
he  became  bound  as  such,  that  he  was  co-surety  with  others  (n).  ^}^- 

The  right  to  contribution  is  not  founded  on  contract,  but  is  Basis  of 

the  result  of  a  general  equity  arising  at  the  inception  of  the  right  to 

contract  of  guarantee  on  the  ground  of  equality  of  burden  and  contribution, 
benefit  (o).     In  determining  whether  a  relationship  is  that  of 


{Underhill  v.  Horwood  (1804),  10  Yes.  209,  per  Lord  Eddon,  L.G,  at  p.  226),  and. 
at  all  events  from  the  time  of  Elizabeth  ( Wolmershausen  v.  OuUich,  [1893]  2  Gh.^ 
514:,  per  Wright,  J.,  at  p.  520),  though  there  is  no  reported  instance  of  contri- 
bution between  sureties  before  the  seventeenth  century  [ihid.).  This  right  was 
not  originally  recognised  at  common  \siw{Offl,ei/  and  Johnson's  Case  (1584),  2  Leon.. 
166;  and  see  Toussaint  v.  Martinnant  (1787),  2  Term  Eep.  100,  ^er  Bullee,  J., 
at  p.  105  ;  and  Edger  v.  Knapp  (1843),  6  Scott  (n.  r.),  707,  per  Tindal,  0.  J., 
at  p.  713),  except  by  the  custom  of  London  [Layer  v.  Nelson  (1687),  1  Yern. 
456;  Offley  and  Johnson's  Case,  supra;  and  see  Wolmershausen  v.  Oullich,  supra, 
per  Wright,  J.,  at  p.  520).  When  contribution  became  recoverable  at  common 
law  as  well  as  in  equity,  the  jurisdiction  in  equity  still  continued  to  be  more 
convenient  and  more  extensive.  It  was  more  convenient,  because,  when  the 
sureties  were  numerous  and  bound  by  separate  instruments,  by  a  single  suit  in 
equity,  in  which  all  the  sureties  were  made  defendants,  it  was  possible  to 
achieve  that  which  at  common  law  was  only  accomplished  by  separate  actions 
against  the  different  sureties  to  recover  their  respective  contributions 
(Craythorne  v.  Siuinhurne  (1807),  14  Yes.  160,  per  Lord  Eldon,  L.C,  at  p.  164  ; 
Macdonald  v.  Whitfield  (1883),  8  App.  Cas.  733,  P.  C),  and  it  was  more  extensive 
because  while  in  equity  the  proportion  of  each  surety's  contribution  was 
regulated  by  the  number  of  solvent  sureties  [Lowe  v.  Dixon  (1885),  16  Q.  B.  D. 
455,  458),  at  common  law  the  proportion  was  estimated  by  and  depended  on 
the  number  of  sureties  originally  liable,  whether  solvent  or  not  [Broiun  v.  Lee 
(1827),  6  B.  &  0.  689  ;  Cowell  v.  Edivards  (1800),  2  Bos.  &  P.  268).  The  Judicature 
Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (11),  now  provides  that  where  there  is 
any  variance  between  the  rules  of  equity  and  those  of  common  law  with 
reference  to  the  same  matter  the  rules  of  equity  shall  prevail. 

(?■)  Cowell  V.  Edwards,  supra;  Leering  v.  Winchelsea  {Earl)  (1800),  2  Bos.  &  P. 
270;  Morgan  v.  Seymour  (1637),  1  Eep.  Ch.  64  [120];  Davies  v.  Humphreys 
(1840),  6  M.  &  W.  153,  167  ;  Reynolds  v.  Wheeler  (1861),  10  0.  B.  (n.  s.)  561  ; 
Kemp  V.  Finden  (1844),  12  M."&  W.  421 ;  Re  Snowdon,  Ex  parte  Snowdon  (1881)', 
17  Ch.  D.  44,  0.  A. ;  Macdonald  v.  Whitfield,  supra;  Brown  v.  Lee,  supra;  Batard 
V.  Haiues  (1853),  2  E.  &  B.  287 ;  Ex  parte  Gifford  (1802),  6  Yes.  805;  Craythorne 
V.  Swinburne,  supra;  Turner  v.  Bavies  (1796),  2  Esp.  479;  Dunn  v.  Slee  (1817), 
1  Moore  (c.  P.),  2  ;  Whiting  v.  Burke  (1871),  6  Oh.  App.  342 ;  Ware  v.  Horwood 
(1807),  14  Yes.  28,  31,  34;  Stirling  v.  Forrester  (1821),  3  Bli.  575,  H.  L. 

{h)  Underhill  v.  Horwood,  supra,  pjer  Lord  Eldon,  L.C,  at  p.  226  ;  and  see 
Re  Gervais'  Estate,  [1903]  1  L  E.  172. 

{I)  See  Ward  v.  National  Bank  of  New  Zealand  (1883),  8  App.  Cas.  755, 
765,  P.  C. 

(m)  Ellesmere  Breivery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75 ;  Mayhew  v.  Crickett 
(1818),  2  Swan.  185,  192  ;  Fendlebury  v.  Walker  (1841),  4  Y.  &  0.  (EX.)  424- 
Swain  v.  Wall  (1641),  1  Eep.  Oh.  80  [149]  ;  Crayth  orne  v:  Swinburne,  supra,  ver 
Lord  Eldon,  L.C,  at  pp.  167,  170;  Dallas  v.  Walls  (1874),  29  L.  T.  599  ;  Ware 
V.  Horivood,  supra. 

[n)  Craythorne  v.  Swinburne,  supra,  per  Lord  Eldon,  L.C,  at  p.  165 ;  Whiting 
V.  Burke,  supra. 

(o)  Deering  v.  Winchelsea  {Earl),  supra;  Ramskill  v.  Edwards  (1885),  31 
Ch.  D.  100,  per  Pearson,  J.,  at  p.  110 ;  Duncan,  Fox  &  Co.  v.  North  and  South 
Wales  Bank  (1880),  6  App.  Cas.  1,  per  Lord  Blackburn,  at  p.  19;  Stirling  y. 
Forrester,  supra,  at  p.  590 ;  Craythorne  v.  Swinburne,  supra  ;  Shepheard  v.  Bray, 
[1906]  2  Oh.  235,  per  Warrington,  J.,  at  p.  253;  American  Surety  Co.  of  New 
York  V.  Wrightson  (1910),  103  L.  T.  663. 
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Sect.  1.     principal   and   surety,  giving  rise  to  contribution  amongst  co- 
The  Eight   sureties,  the  mere  form  of  the  instrument  creating  it  will  be 
to  Contribu-  disregarded  {p), 

 '  993.  Where  parties  are  not  liable  to  a  common  demand  there 

^no^ri^hrto  right  of  contribution  between  them  (q),  and  there  is  no 

contribution?  Principle  of  law  which  requires  a  person  to  contribute  to  an  outlay 
merely  because  he  has  derived  a  material  benefit  from  it  (r). 

There  is  no  right  of  contribution  when  sureties  are  bound  by 
different  instruments  for  equal  portions  of  a  debt  due  from  the 
same  principal  debtor,  the  suretyship  of  each  being  a  separate  and 
distinct  transaction  (s),  nor  where  it  is  expressly  arranged  by 
contract  that  each  shall  be  individually  answerable  only  for  a  given 
portion  of  one  sum  of  money  due  frojn  the  principal  debtor  (t). 

Where  co-defendants  are  decreed  to  pay  the  costs  of  an  action, 
one  co-defendant  cannot,  by  an  independent  proceeding,  obtain 
contribution  in  respect  of  such  costs  against  the  other  (a). 

Exceptions        994.  There  is,  it  seems,  no  right  of  contribution  against  a  person 
contribution.   '^^^  became  co-surety  with  another  person  at  the  request  of  the' 
latter  (b),  or  on  the  promise  and  undertaking  of  the  other  co-surety^ 

(p)  Reynolds  v.  Wheeler  (1861),  10  C. 'B.  (w.  s.)  561.  In  determining  the' 
character  of  a  contract,  its  substance  rather  than  its  form  and  name  will  be 
considered  {Seafon  v.  Heath,  Seaton  v.  Burnand,  [1899]  1  Q,.  B.  782,  C.  A.,  per 
EoMER,  L.J.,  at  p.  793  (reversed,  without  affecting  this  point,  >Sea#o?i  v.  ^wrnawcZ, 
Burnand  yj.  Seaton,  [1900]  A.  0.  135);  8hawY.  Royce,  Ltd.,  [1911]  1  Ch.  138, 
per  WABRiNGTOisr,  J.,  at  p.  147),  though  the  name  by  which  the  parties  have 
called  it  will  no  the  altogether  disregarded  [Dane  v.  Mortgage  Insurance  Corpora- 
tion, [1894]  1  Q.  B.  54,  0.  A.).  See  also  p.  465,  ante.  In  the  case  of  a  warrant 
of  attorney  executed  by  a  principal  and  his  sureties,  should  one  of  the  sureties 
pay  the  debt  secured  thereby  he  is  entitled  to  recover  a  proportional  part  from 
his  co-surety,  who  cannot  afterwards  move  to  have  the  warrant  set  aside  for 
defective  execution  [Price  v.  Carter  (1845),  7  Q,.  B,  838;  and  see  p.  532,  post). 

[q)  Hunter  v.  ^wn^  (1845),  1  0.  B.  300;  Johnson  v.  Wild  [1890),  44  Ch.  D. 
146.  Where  one  guarantee  policy  covers  one  risk  only,  namely,  defalcations 
by  the  employees,  and  another  covers  that  and  other  risks  also,  it  is  doubtful 
whether  the  sureties  under  the  latter  policy  are  liable  to  contribution  at  the 
suit  of  the  sureties  under  the  former  policy  [American  Surety  Co.  of  New  York 
V.  Wrightson  (1910),  103  L.  T.  663). 

(r)  Ruahon  Steamship  Co.  v.  London  Assurance,  [1900]  A.  0.  6 ;  and  see 
Falcke  v.  Scottish  Imperial  Insurance  Co.  (1886),  34  Ch.  D.  234,  0.  A. ;  Sharpe 
Y.  Cummings  (1844),  2  Dow.  &  L.  504.  So  one  tenant  in  common  of  a  house 
who  expends  money  on  ordinary  repairs,  not  being  necessary  to  prevent  the 
house  from  going  to  ruin,  has  no  right  of  action  against  his  co-tenant  for 
contribution  (Zetf/Zi  v.  Bickeson  (1883),  12  Q.  B.  D.  194).  As  to  contribution 
between  tortfeasors,  see  title  Tort. 

(s)  Coope  V.  Twyman  (1823),  Turn.  &  E.  426  ;  and  see  Ward  v.  National 
Bank  of  New  Zealand  (1883),  8  App.  Cas.  755,  P.  C. 

[t)  Fendlehury  v.  Walker  (1841),  4  Y.  &  C.  (ex.)  424.  An  agreement  by 
co-sureties  to  share  liability  equally  was  held  not  to  be  binding  because  the 
settlement  in  consideration  of  which  it  was  made  could  not  be  effected 
[Arcedeckne  v.  Howard  [Lord)  (1872),  27  L.  T.  194,  C.  A.).  Two  out  of  three 
persons  jointly  and  severally  bound  in  a  bond  of  indemnity  to  a  sheriff,  in  a 
matter  in  which  they  are  severally  inteiested,  cannot,  after  having  paid  the 
whole  sum  secured  by  the  bond,  join  in  an  action  against  the  third  obligee  for 
contribution  [Kelhy  v.  Steel  (1805),  5  Esp.  194). 

(a)  Dearsly  v.  Middleweek  (1881),  18  Ch.  D.  236;  Real  and  Personal  Advance 
Co.  V.  McCarthy  (1881),  18  Ch.  D.  362,  C.  A. ;  but  see  Newry  Salt  Works  Co.  v. 
Macdonnell,  [1903]  2  I.  E.  454 ;  and  compare  cases  cited  in  note  [I),  p.  532,  post. 

[h)  Turner  v.  Bavies  (1796),  2  Esp.,  479  (which  does  not  seem  to  be  well 


Part  YIII. — The  Rights  etc.  of  Co-Sureties  Inter  se. 


529 


fraudulent 
concealment. 


to  indemnify  him  from  all  loss  (c),  where  at  least  there  are  circum-     Sect.  i. 
stances  from  which  it  can  be  inferred  that,  as  between  the  two,  one    The  Right 
only  was  to  be  liable  for  the  guaranteed  debt ;  nor  is  there  such  to  Contribu 
right  against  a  person  who  agreed  to  become  surety  on  condition  of 
another  person  signing  as  a  co-surety  when  the  condition  has  not 
been  fulfilled  {d) ;   nor  will  the  right  be  enforced  where  the 
surrounding  circumstances  and  the  language  of  the  instrument 
under  which  several  persons  are  bound  indicate  that  there  is  a  joint 
liability  but  no  co-suretyship  (e).    A  surety  for  a  surety  is  not 
liable  to  contribution  (/). 

9.95.  The  right  to  contribution  is  not  available  where  the  person  where  surety 
seeking  to  enforce  it  has  been  guilty  of  fraudulent  concealment  (g).  guilty  of 
One  surety,  however,  is  not  under  any  larger  obligation  in  this 
respect  to  his  co-surety  than  the  creditor  is  under  to  both  of 
them  Qi), 

Sub-Sect.  2. — At  what  Time  the  Right  arises, 

996.  The  right  to  contribution  may  arise  either  before  or  after  when  right  to 
the  surety  has  fulfilled  his  guarantee  (i),  though  in  the  former  case  contribution 
there  is  very  little  authority  to  show  the  precise  extent  of  the  relief 
to  which  the  surety  is  entitled  {k).     He  can,  however,  before  Relief  before 
payment,  by  action  against  his  co-sureties,  compel  them  to  contri-  payment, 
bute  towards  the  liquidation  of  the  common  liability  (I)    In  such 
action  he  can  obtain  a  declaration  of  his  own  right  to  contribution, 
and,  should  the  creditor  be  a  party  to  the  action,  an  order  for  the  Form  of 
co-surety  to  pay  to  the  latter  a  proportion  of  the  guaranteed  debt,  or^ier. 
and,  should  the  creditor  not  be  a  party  to  such  action,  a  prospective 
order  directing  the  co-surety,  upon  payment  by  the  surety  of  his 

reported),  where  the  surety  seeking  to  enforce  contribution  had  received  security 
from  the  principal  in  respect  of  his  suretyship  liability.  If  this  security  had 
been  given  in  pursuance  of  an  arrangement  that  the  surety  should  be  thereby 
discharged,  then  certainly  he  would  have  no  claim  for  contribution  against  his 
co-surety  [Done  v.  Walley  (1848),  2  Exch.  198). 

(c)  Rae  V.  Rae  (1857),  6  I.  Ch.  E.  490.    Parol  evidence  is  admissible  to  prove 
the  existence  of  such  an  indemnity  {Hid.). 

(d)  Barry  v.  Moroney  (1873),  8  I.  E.  0.  L.  554,  Ex.  Ch. 

(e)  Be  Denton's  Estate,  Licenses  Insurance  Corporation  and  Guarantee  Fund, 
Ltd.  V.  Denton,  supra ;  and  see  Re  Qervais'  Estate,  [1903]  1  I.  E.  172  ;  title 
Equity,  Yol.  XIII.,  p.  30. 

^f)  Craythorne  v.  Swinburne  (1807),  14  Yes.  160,  where  it  was  held  that  parol 
evidence  was  admissible  to  show  whether,  in  truth,  the  defendant  was  a 
co-surety  with  the  plaintiffs  for  the  principal  debtor,  and  as  such  bound  to 
contribute,  or  was  a  surety  for  both  the  principal  debtor  and  the  plaintiffs,  and 
therefore  under  no  such  liability  ;  and  see  Re  Denton's  Estate,  Licenses  Insurance 
Corporation  and  Guarantee  Fund,  Ltd.  v.  Denton,  [1904]  2  Ch.  178,  C.  A.,  and 
p.  465,  ante. 

{g)  Mackreth  y.  Walmesley  (1884),  51  L.  T.  19,  per  Kay,  J.,  at  p.  30,  who  there 
states  that  if,  as  is  well  settled,  a  formal  contract  with  the  creditor  may  be 
avoided  in  certain  cases  of  concealment  by  him  of  material  facts  from  the 
surety,  there  can  be  no  reason  why  the  implied  contract  or  the  equity  for 
contribution  between  the  sureties  should  not  in  like  manner  be  resisted. 

{h)  Mackreth  v.  Walmesley,  supra. 

(i)  Re  Snowdon,  Ex  parte  Snowdon  (1881),  17  Ch.  D.44,  C.  A., per  James,  L.J., 
at  p.  47 ;  Wolmershausen  v.  Gullick,  [1893]  2  Ch.  514,  520. 
'    (k)  Wolmershausen  v.  Gullick,  supra,  per  Weight,  J,,  at  p.  520. 

{l)  Ibid.    As  to  proceedings  to  enforce  contribution,  see  p.  532,  post. 
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Eelief  after 
payment. 
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after  pay- 
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own  share  of  the  common  liability,  to  indemnify  the  latter  against 
further  liability  (m). 

The  right  to  contribution  after  payment  does  not  arise  until  the 
surety  has  paid  more  than  his  proportion  or  share  of  the  common 
liability,  that  is  to  say,  more  than  he  can  ever  be  called  upon  to 
pay  (n),  and  he  cannot,  therefore,  sue  his  co-sureties  for  a  rateable 
proportion  of  what  he  has  paid  the  moment  he  has  paid  any  part 
of  the  debt  (o),  though,  apparently,  where  the  guaranteed  debt  is 
payable  by  instalments,  a  surety  who  has  paid  the  whole  of  one 
instalment  is  entitled  to  recover  contribution  from  his  co-surety  in 
respect  of  such  payment  to  the  common  creditor  in  relief  of  the 
co-sureties  (p).  There  is  also,  apparently,  a  claim  for  contribution 
where  one  surety  has  made  a  payment  to  the  creditor  of  a  sum  of 
money,  not  exceeding  the  surety's  share  of  the  guaranteed  debt,  if 
it  has  been  accepted  by  such  creditor  in  full  satisfaction  of  the 
whole  of  the  suretyship  liability  (q),  for  when  so  much  of  a 
guaranteed  debt  has  been  paid  by  a  surety  as  to  make  it  clear  that, 
as  between  himself  and  his  co-sureties,  he  has  paid  all  that  he  can 
ever  be  called  upon  to  pay,  there  is  then,  but  not  before,  an 
equitable  debt  for  contribution  upon  which  even  a  bankruptcy 
petition  can  be  founded  (r). 

997.  A  surety  who  has  paid  his  full  share  of  the  guaranteed 
debt  has  a  right  of  action  against  his  co-sureties  as  often  as  he  pays 
anything  further  (s). 


What 
amounts  to 
payment  of 
guaranteed 
debt. 


Sub-Sect.  3. — Nature  mid  Sufficiency  of  Payment  entitling  .the  Surety  to 

Cvntrihution. 

■  998.  The  payment  made  by  a  surety  under  his  guarantee  is 
not  treated  as  a  payment  made  by  him  voluntarily  {t),  and  he  need 
not,  in  order  to  be  entitled  to  recover  contribution,  show  that  he 


(m)  Wolmershausen  v.  OulUck,  [1893]  2  Cli.  514,  520  ;  and  see  Ascherson  v. 
Tredegar  Dry  Dock  and  Wharf  Co.,  Ltd.,  [1909]  2  Oh.  401.  Moreoyer,  a  surety 
for  another,  who  holds  an  indemnity  bond  from  a  third  person  in  respect  of 
the  suretyship  liability,  may,  after  he  has  been  called  upon  to  pay,  but  before 
payment,  maintain  an  action  against  the  executors  of  the  third  person  for 
administration,  payment  of  the  guaranteed  debt,  and  an  indemnity  {Wooldridge 
V.  Norris  (1868),  L.  E.  6  Eq.  410). 

{n)  Ex  parte  Gifford  (1802),  6  Yes.  805  ;  Davies  v.  Humphreys  (1840),  6 
M.  &  W.  153;  Re  Snowdon,  Ex  parte  Snoiudon  (188J),  11  Oh.  D.  44,  47,  C.  A.  ; 
Lever  v.  Pearce,  [1888]  W.  N.  105  ;  Gardner  v.  Brooke,  [1897]  2  I.  E.  6,  0.  A. ;  but 
see  Ke  Macdonald,  Ex  parte  Grant,  [1888]  W.  N.  130,  C.  A. 

(o)  Davies  v.  Humphreys,  supra,  'per  Paeke,  B.,  at  pp.  168,  169;  and  see  Ex 
parte  Gifford,  supra. 

{p)  Re  Macdonald,  Ex  parte  Grant,  supra;  Laivson  v.  Wright  (1786),  1  Cox, 
Eq.  Gas.  275  ;  Lever  v.  Pearce,  supra  ;  Craythorne  v.  Siuinhurne  (1807),  14  Yes. 
160;  Davies  v.  Humphreys,  supra. 

(q)  Re  Snowdon,  Ex  parte  Snowdon,  supra. 

(r)  Lhid.,  per  James,  L.J.,  at  p.  47  ;  and  see  Laivson  v.  Wright,  supra. 

{s)  Davies  v.  Humphreys,  supra;  Lawson  y.  Wright,  supra. 

{t)  Pitt  V.  Purssord  (1841),  8  M.  &  W.  538;  Davies  v.  Humphreys,  supra. 
As  to  voluntary  payments,  in  respect  of  which  there  is  no  contribution,  see 
Leigh  v.  Dickeson  (1884),  15  Q.  B.  D.  60,  64,  C.  A. 


Part  VIII. — The  Rights  etc.  of  Co-Sureties  Inter  se. 


5B1 


abstained  from  paying  the  creditor  until  compelled  by  the  latter 
to  pay  (a). 

The  payment  in  respect  of  which  contribution  is  claimed  must, 
however,  have  been  made  by  the  surety  in  part  at  least  out  of  his 
own  money  [b),  or  its  equivalent  (c). 

When  he  pays  with  the  assistance  of  a  stranger,  both  will  be 
treated  as  one  person,  and  the  claim  for  contribution  will  be  allowed 
only  after  the  surety  has  brought  into  account  moneys  received  by 
the  stranger  in  respect  of  securities  for  the  guaranteed  debt  {d). 

The  surety  should  pay  the  money  due  from  him  as  such  to  the 
person  legally  entitled  to  receive  it  (e).  Otherwise  such  payment 
may  not  operate  to  relieve  him  from  liability  under  his  guarantee, 
nor  entitle  him  to  claim  contribution  (/). 

Sub-Sect.  4. — What  is  Becoverahle  hy  way  of  Contribution. 

999.  The  amount  recoverable  from  each  co-surety  is  always 
regulated  by  the  number  of  solvent  sureties  (^). 

Where  each  surety  is  liable  for  an  equal  amount,  all  contribute 
equally  towards  the  common  debt,  and  if  not  equally  liable,  then 
proportionately  to  the  amount  for  which  each  is  liable  Qi). 


Sect.  1 
The  Right 
to  Contribu- 
tion. 


To  whom 
payment 
should  be 
made. 


Amount 
recoverable 
from  each 
co-surety. 


(a)  Pitt  Y.  Purssord  (1841),  8  M.  &  W.  538. 

(6)  Oeofel  v.  Swinden  (1844),  13  L.  J.  (q.  b.)  113 ;  and  see  Lucas  v.  Wilkinson 
(1856),  1  H.  &  N.  420. 

(c)  See  Fahey  v.  Frawley  (1890),  26  L.  E.  Ir.  78,  where  the  transfer  by  a 
surety  of  a  mortgage  security  held  by  him,  which  was  accepted  by  the  creditor 
in  discharge  of  the  suretyship  liability,  was  treated  by  the  court  as  equivalent 
to  a  money  payment.  If  a  party  gives  a  promissory  note  for  the  debt  of 
another,  which  the  creditor  accepts  in  payment,  it  operates  as  a  payment  to  the 
party's  use,  and  maybe  received  as  such  {Barclay  v.  Prodor  (1797),  2  Esp. 
571). 

{d)  Re  ArcedecTcne,  Atkins  v.  Arcedeckne  (1883),  24  Ch.  D.  709. 
(e)  Mann  v.  Stennett  (1845),  8  Beav.  189. 

(/)  As  to  what  amounts  to  payment,  see  Pattison  v.  Bel  ford  Union 
Guardians  (1856),  1  H.  &  N.  523,  Ex.  Ch. ;  Stewarty.  Aherdein  (1838),  4  M.  &  W. 
211  ;  Kaye  v.  Brett  (1850),  5  Exch.  269  ;  Underwood  v.  Nicholls  (1855),  17  C.  B. 
239;  Bartlett  v.  Pentland  10  B.  &  0.  760;  Howard  v.  CAopwaw  (1831), 

4  C.  &  P.  508  ;  Todd  v.  Reid  (1821),  4  B.  &  Aid.  210;  Russell  v.  Bangley  (1821), 
4  B.  &  Aid.  395. 

{g)  As  already  stated,  see  p.  527,  ante.  This  equitable  rule  (as  to  which  see 
Peter  V.  Rich  (1629),  1  Kep.  Ch.  19  [34]  ;  Primrose  v.  Bromley  (1739),  1  Atk.  89  ; 
Simpson  v.  Vaughan  [114:0),  2  Atk.  31;  Hitchman  y.  Stewart  (1855),  3  Drew. 
271)  did  not  formerly  apply  to  the  common  law  courts,  though  upheld  in 
courts  of  equity ;  see  note  (A),  pp.  526,  527,  ante.  It  is,  however,  now  recognised 
in  all  divisions  of  the  High  Court  (Judicature  Act,  1873  (36  &  37  Yict.  c.  66), 
s.  25  (11) ;  see  Lowe  v.  Dixon  (1885),  16  Q.  B.  D.  455,  per  Lopes,  J.,  at  p.  458  ; 
Ramskill  v.  Edtvards  (1885),  31  Ch.  D.  100  ;  Re  Fox,  Walker  &  Co.,  Ex  parte  Bishop 
(1880),  15  Ch.  D.  400,  C.  A. ;  Buchanan  v.  Main  (1900),  3  E.  (Ct.  of  Sess.)  215). 

(/i)  Pendlebury  v.  Walker  (1841),  4  Y.  &  C.  (ex.)  424,  per  Aldeeson,  B.,  at 
p.  441 ;  Ellesmere  Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75 ;  and  see  Coope  v. 
Twynam  (1823),  Turn.  &  E.  426;  Collins  v.  Prosser  (1823),  1  B.  &  C.  682  ;  Re 
M'Donaghs  (1876),  10  I.  E.  Eq.  269.  It  is  sometimes  difficult  to  determine  in 
what  propoi-tions  the  common  liability  shall  be  borne  {Re  Ennis  {Sir  J.  J.),  Coles 
Y.  Peyton,  [1893]  3  Ch.  238);  and  see  American  ■  Surety  Co.  of  New  York  v. 
Wrightson  (1910),  103  L.  T.  663,  where  one  guarantee  policy  was  limited  to  one 
particular  risk,  while  the  other  covered  that  and  other  risks  also,  and  it  was  held 
that  the  contribution  payable  under  the  latter  policy,  if  at  all,  must  be  based  on 
actual  liability  and  not  on  contingent  obligations. 
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Where  sureties  are  bound  by  separate  deeds  and  in  unequal 
amounts,  no  one  of  them  can  be  called  upon  to  contribute  beyond  the 
sum  for  which  he  is  liable  under  his  own  particular  deed(i). 

Interest  is  recoverable  by  a  surety  on  the  sum  due  to  him  for 
contribution  from  the  date  when  he  paid  the  common  creditor  (k). 

1000.  The  costs  of  an  action  defended  by  a  surety  cannot,  as  a 
rule,  be  recovered  by  him  as  part  of  his  claim  for  contribution, 
unless  he  was  authorised  by  his  co-sureties  to  defend  (Q,  nor, 
apparently,  unless  it  is  established  that  in  defending  the  action  he 
adopted  a  prudent  and  reasonable  course  (m).  However,  costs 
incurred  in  proceedings  by  which  the  common  creditor's  claim  was 
reduced  may  be  included  in  ascertaining  the  amount  of  contribution 
payable  by  one  co-surety  to  another  co-surety  (n), 

1001.  When  claiming  contribution  the  surety  must  give  credit 
for  all  that  he  has  received  from  the  principal  debtor  or  by  means 
of  a  counter- security  given  by  way  of  indemnity  (o). 

Sub-Sect.  5. — Enforcement  of  Contribution. 

1002.  An  action  for  the  recovery  of  contribution  (p)  may  be 
brought  in  the  High  Court  or  in  the  county  court,  according  to  the 
amount  claimed  (g'). 

The  form  of  the  action  is  for  money  paid  to  the  use  of  the 
co-surety  sued,  unless  there  is  a  covenant  for  payment,  in  which 
case  the  action  should  be  brought  thereon  {r). 

An  action  for  money  paid,  however,  is  not  available  unless  the 

(^)  See  Craythorne  v.  Swinburne  (1807),  14  Yes.  160-;  Deering  v.  Winchehea 
{Earl)  (1800),  2  Bos.  &  P.  270. 

{k)  mtchmany.  Stewart  (1855),  3  Drew.  271 ;  Swain  v.  Wall  (1641),  1  Eep.  Ch. 
80  [149]  ;  Lawson  y.  Wright  (1786),  1  Cox,  Eq.  Cas.  275,  277  ;  Petrev.  Buncombe 
(1851),  2  L.  M.  &  P.  107  ;  and  see  Be  Runt  {Sir  F.  S.),  Harvey's  Claim  (1902),  86 
L.  T.  504  ;  Be  Swan's  Estate  (1869),  4  I.  E.  Eq.  209.  Formerly  interest  was  not, 
apparently,  recoverable  by  a  surety  claiming  contribution  {Onge  v.  TruelocJc 
(1828),  Moll.  31,  44;  SalJceld  v.  Abbott  (1832),  Hayes  &  Jo.  110;  Bell  y.  Free 
(1818),  1  Swan.  90). 

{I)  Knight  v.  Hughes  (1828),  3  C.  &  P.  467  ;  Boach  v.  Thompson  (1828), 
Mood.  &  M.  487  ;  BlythY.  Smith  (1843),  5  Man.  &  Gr.  405 ;  Tindall  v.  Bell  (1843), 

11  M.  &  W.  228.  As  to  when  costs  are  recoverable  by  a  person  claiming 
indemnity  against  another,  see  generally,  p.  486,  ante. 

(m)  Tindall  v.  Bell,  supra;  Bromi  v.  Hall  (1859),  7  C.  B.  (n.  s.)  503.- 
(w)  Wolmershausen  v.  Gullich,  [1893]  2  Oh.  514.  Moreover,  where  two 
persons  have  executed,  as  sureties,  a  warrant  of  attorney,  given  as  a  collateral 
security  for  a  sum  of  money  advanced  on  mortgage  to  the  principal  debtor,  and 
on  default  being  made  by  the  latter  judgment  is  entered  up  on  the  warrant  of 
attorney  and  execution  issued  against  one  of  the  sureties,  he  can  recover  from 
his  co-surety  a  moiety  of  the  costs  of  such  execution  (Z^emp  v.  (1844), 

12  M.  &  W.  421 ;  and  see  p.  528,  ante).  Warrants  of  attorney  are  seldom  now 
given  with  mortgages. 

{o)KnigU  v.  Hughes  (1828),  Mood.  &  M.  247;  Steel  v.  Lixon  (1881),  17 
Oh.  D.  825  ;  Be  Arcedechne,  Atkins  v.  Arcedeckne  (1883),  24  Ch.  D.  709 ;  and  see 
Ellesmere  Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75;  Berridge  v.  Berridge  (1890), 
44  Ch.  D.  168. 

{p)  As  to  the*  time  within  which  the  action  must  be  brought,  see  title 
Limitation  of  Actions  ;  and  as  to  a  surety's  right  against  an  insolvent  co- 
surety, see  title  Bankruptcy  and  Insolvency,  Vol.  II.,  pp.  41,  205. 

{q)  As  to  the  jurisdiction  of  the  county  court,  see  title  County  Courts, 
Vol.  VIII.,  pp.  428  et  seq. 

{r)  Crafts  v.  Tritton  (1818),  2  Moore  (c.  P.),  411 ;  compare  p.  525  as  to 
proceedings  for  indemnification. 
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plaintiff  has  actually  paid  money  or  its  equivalent  (s)  and  the  pro-      sect.  i. 
portion  of  contribution  recoverable  has  been  ascertained  {t).    Par-    The  Right 
ticulars  of  demand  are,  moreover,  required  from  a  surety  claiming  to  Contribu- 
from  a  co-surety  payment  of  a  definite  sum  by  way  of  contribution,  tion. 
and  not  merely  an  account  (a). 

Though  in  all  courts  the  amount  of  contribution  recoverable  from 
each  one  of  several  sureties  is  regulated,  in  accordance  with  the 
equitable  rule  (b)  now  prevailing  (6),  by  the  number  of  solvent 
sureties,  it  is  even  now  sometimes  more  convenient  to  sue  for  con- 
tribution in  the  Chancery  Division  of  the  High  Court  rather  than 
in  the  King's  Bench  Division  thereof  (c). 

1003.  In  an  action  for  contribution  the  principal  debtor  and  the  Parties  to 
co-sureties  or  their  personal  representatives  should,  although  they  actions, 
may  have  become  insolvent,  be  made  parties  (d),  unless  the  fact  of 
their  insolvency  is  clearly  proved  or  admitted,  and  even  in  such  case 
the  plaintiff  has,  apparently,  the  right  to  elect  whether  he  will  not 
bring  the  insolvent  co-obligor  or  his  representative  before  the 
court  (e). 

In  case  of  the  death  of  a  co-surety  his  representatives  are  liable,  Representa- 
both  legally  and  equitably,  to  contribute,  to  the  extent  of  his  assets,  ^^J^Jg^gg^^ 
what  was  due  from  him  under  his  guarantee  (/).  surety. 

1004*  A  surety  against  whom  an  action  has  been  brought  upon  Third 
his  guarantee  may,  without  waiting  to  bring  an  action  for  con-  P^^^^  notice, 
tribution  later  on,  at  once  assert  his  right  thereto  by  means  of  a 
third  party  notice (^)  claiming  contribution  against  his  co-surety  (/i). 

(s)  See  p.  o29,  ante,  where  also  the  right  to  contribution  before  payment  is 
discussed. 

[t)  Sharpe  v.  Cummings  (1844),  2  Dow.  &  L.  504;  Bates  v.  Townley  (1848),  2 
Exch.  152.    In  both  these  cases  the  right  of  contribution  was  disputed, 
(a)  BlacUe  v.  Osmaston  (1884),  28  Oh.  D.  119,  0.  A. 
Ih)  See  note  {h),  pp,  526,  527,  and  note  {g),  p.  531,  ante. 

(c)  Lowe  V.  Dixon  (1885),  16  Q.  B.  D.  455 ;  MacdonaldY.  Whitfield  (1883),  8 
App.  Gas.  733,  P.  0.  As  regards  the  evidence  in  an  action  for  recovery  of  contri- 
bution, an  indorsement  by  the  payee  of  a  joint  and  several  promissory  note  given 
by  three  persons,  and  made  by  him  on  such  note,  stating  that  a  certain  specified 
sum  had  been  received  by  the  payee  from  one  of  the  drawers  (naming  him)  on 
account  of  such  note,  and  that  the  sum  for  which  such  note  was  given  had  been 
originally  advanced  to  one  of  the  drawers  (naming  him),  is  admissible  in 
evidence,  in  an  action  by  the  drawer  (from  whom  the  payee  admitted  he  had 
received  payment)  to  recover  contribution  from  his  co-surety  and  co-drawer,  to 
prove,  not  only  the  payment  to  the  payee,  but  also  to  establish  which  of  the 
three  drawers  was  the  principal  debtor  {Davies  v.  Humjphreys  (1840),  6  M.  &  W. 
153). 

(d)  Where  the  principal  debtor  is  a  party  to  the  action  his  insolvency  need 
not  be  proved  {Gowell  v.  Edwards  (1800),  2  Bos.  &  P.  268  ;  Lawson  v.  Wright 
(1786),  1  Oox,  Eq,  Cas.  275),  though,  possibly,  such  proof  may  be  required  where 
he  is  not  a  party  to  the  action  {ihid.). 

(e)  Daniell's-  Chancery  Practice,  6th  ed.,  Yol.  I.,  p.  252;  and  see  Wolmers- 
hausen  v.  GullicJc,  [1893]  2  Oh.  514  ;  Hole  v.  Harrison  (1673),  Cas.  temp.  Finch, 
15.  As  to  a  surety  bein^  entitled  to  obtain,  before  payment  of  anything  under 
his  guarantee,  a  declaration  of  his  right  to  contribution,  see  p.  529,  ante. 

(/)  Primrose  Y.  Bromley  (1739),  1  Atk.  89;  Simpson  v.  Vaughan  (1740),  2 
Atk.  31  ;  Batard  v.  Hawes  (1853),  2  E.  &  B.  287  ;  and  see  Ashhyy.  Ashhy  (1827), 
7  B.  &  C.  444,  per  Bayley,  J.,  at  p.  449. 

{g)  As  to  third  party  procedure,  see  title  Pkactice  and  Pbocedtjre. 

{h)  For  form  of  third  party  notice  by  a  surety  claiming  contribution  against 
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The  Right 
to  Contribu- 
tion. 

Defences 
available  to 
co-surety. 


Effect  of 
giving  time. 


Effect  of 
release  of 
co-surety. 


Right  of 

surety 

to  securities. 


When  thus  made  a  third  party,  the  co-surety  should  not  appear 
separately,  and  by  different  counsel,  if  he  has  no  reason  to  sup- 
pose that  the  defendant  surety  will  not  fight  the  action  to  the 
uttermost  (i). 

1005.  The  defences  which  one  co-surety  has  against  another 
when  sued  for  contribution  are  no  more  and  no  less  than  the 
defences  one  principal  may  have  against  another  principal  (A) . 

Sub-Sect.  6. — Loss  of  Bight  to  enforce  Contribution. 

1006.  The  right  to  recover  contribution  from  a  co-surety  is  not 
lost  nor  affected  by  the  circumstance  that  the  creditor  has  given 
time  to  the  surety  seeking  to  enforce  contribution  (Z). 

Whether  an  agreement  by  a  surety  to  give  time  to  the  principal 
debtor  discharges  a  co-surety  is  still,  apparently,  doubtful  (m). 

It  is  also  doubtful  whether  the  release  of  one  co-surety  by  another 
discharges  the  remaining  sureties  from  such  proportion  of  the 
common  debt  as  they  would  (but  for  such  release)  have  been 
entitled  to  recover  from  the  surety  released  (n).  Where,  however, 
one  of  two  sureties  who  holds  an  indemnity  from  a  third  person  in 
respect  of  the  suretyship  liability  discharges  the  other  surety  from 
his  liability  to  pay  contribution,  he,  toto,  relieves  such  third 
person  from  liability  to  indemnify  (o). 

Sect.  2. — Rights  in  respect  of  Securities  held  by  the  Creditor  or 

a  Co-surety. 

1007.  A  surety  who  has  made  payment  of  more  than  his  due 
proportion  of  the  common  hability  is  entitled  to  have  assigned  to 
him  all  the  creditor's  rights  and  securities,  whether  satisfied  or  not. 


a  co-surety,  see  E.  S.  C,  Appendix  B,  Form  No.  1.  This  form  is  by  E.  S.  C, 
Ord.  16,  r.  48,  made  to  apply  to  co-defendants  one  of  whom  claims  contribution 
or  indemnity  against  the  other  {English  and  Scottish  Trust  Co.  v.  Flateau  (188Y), 
36  W.  E.  238).  In  giving  leave  to  issue  a  third  party  notice,  the  court  will  not 
consider  whether  the  claim  is  a  valid  one,  but  whether  the  claim  is  lond  fide, 
and,  if  established,  will  result  in  contribution  or  indemnity  ( Carshore  v.  North 
Eastern  Rail.  Co.  (1885),  29  Ch.  D.  344,  0.  A.) ;  see  also  title  Practice  and 

PnOCEDTJIlE 

{i)  Williams  v.  Buchanan  (1S91),  7  T.  L.  E.  226,  0.  A. 

{k)  Greemuood  v.  Francis,  [1899]  1  Q.  B.  312,  C.  A.,  per  A.  L.  Smith,  L.J., 
at  p.  320  ;  and  see  Vorley  v.  Barrett  (1856),  1  C.B.  (n.  s.)  225. 
(0  Dunn  V.  Slee  (1817),  1  Moore  (c.  P.),  2. 

(m)  Greenwood  v.  Francis,  supra;  and  see  Vorley  v.  Barrett,  supra :  this  is  so 
notwithstanding  a  dictum  that  where  two  persons  are  sureties  for  the  performance 
of  an  act  by  a  third  person  on  a  given  day,  if  time  be  given  by  one  surety  to  the 
principal  without  the  consent  of  the  other  the  latter  is  discharged  from  liability 
{Way  V.  Hearn  (1862),  11  0.  B.  (n.  s.)  774,  per  Erle,  C.J.,  at  p.  782 ;  and  seei^e 
Gervais'  Estate,  [1903]  1  I.  E.  172  ;  Hodgson  v.  Hodgson  (1837),  2  Keen,  704). 

{n)  It  is  submitted  that  such  a  release  should  have  the  effect  stated  in  the 
text.  According  to  an  American  decision,  the  release  of  one  surety  by  another 
discharges  the  other  sureties  {Fletcher  v.  Grover  (1840),  11  New  Hampshire 
Eeports,  368).  As  regards  the  effect  of  the  release  of  one  of  several  sureties  by 
the  creditor,  see  p.  569,  post;  Ward  v.  National  Bank  of  New  Zealand  (1883), 
8  App.  Cas.  755,  P.  C. 

[o)  Hodgson  v.  Hodgson,  supra;  and  see  Way  v.  Hearn,  supra;  Re  Gervais* 
Estate,  supra. 
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for  the  purpose  of  obtaining  contribution       including,  apparently,     ^^ct.  2. 
securities  received  by  the  creditor  from  co-sureties  where  the    Rights  in 
suretyships  are  contemporaneous  and  relate  to  the  same  transac-    respect  of 
tion  {q),  and  he  may  therefore  recover  contribution  by  means  of  such  Securities 
securities  (?•).    He  is  likewise  entitled  to  the  benefit  of  all  securities 
which  have  been  taken  by  any  other  co-surety  to  indemnify  himself 
against  the  common  liability  (s),  and  also  of  a  judgment  obtained 
by  the  creditor  against  the  principal  debtor  and  his  sureties,  whether 
such  judgment  has  been  actually  assigned  or  not  {t). 

1008.  A  co-surety  must  bring  into  hotchpot  whatever  he  receives  Hotchpot  of 
from  any  counter- security  obtained  by  him  from  the  principal  g^^^^^j^^" 
debtor,  even  though  he  consented  to  become  a  surety  only  on  condi-  ^^^^^^  ^' 
tion  of  receiving  such  counter-security,  and  although  the  co-sureties 

were  ignorant  of  this  when  they  themselves  became  sureties  (a). 

When  by  means  of  a  counter-security  the  surety  has  been 
repaid  what  he  has  paid  on  account  of  the  guaranteed  debt,  and 
has  shared  the  amount  thus  received  by  him  with  his  co-sureties, 
he  vvill  again  be  entitled  to  recover  out  of  the  counter-security  the 
amount  so  handed  over  by  him  to  them,  whereupon  their  right  to 
participate  will  again  arise,  and  so  on  until  the  whole  of  the  pay- 
ments made  by  the  co-sureties  on  account  of  the  guaranteed  debt 
have  been  refunded  or  the  value  of  the  counter-security  has  been 
exhausted  (h). 

Part  IX. — The  Discharge  of  the  Surety  and 
the  Determination  of  the  Guarantee. 

Sect.  1. — Fulfilment  of  the  Purpose  of  the  Guarantee. 
Sub-Sect.  1. — By  the  Frincipal  BeUor. 

1009.  Payment  made  by  the  principal  debtor  of  the  guaranteed  Discharge  of 
debt  will  effectually  discharge  the  surety  (c).    To  have  this  effect,  ^^^^ety  by 

 1  ^  \  y  '  payment. 

Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank  (1880),  6  App.  Cas.  1, 
per  Lord  Blackbtjun,  at  p.  19.  If  several  persons  are  indebted  and  one  makes 
the  payment,  the  creditor  is  bound  in  conscience  (if  not  by  contract)  to  give  the 
party  paying  the  debt  all  his  remedies  against  the  other  debtors  {Stirling  v. 
Forrester  (1821),  3  Bli.  575,  H.  L.,  jper  Lord  Eedesdale,  at  p.  590). 

{q)  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank,  supra,  reversing,  with,- 
ont  dissent  on  this  point,  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank 
(1879),  11  Ch.  D.  88,  C.  A.,  per  Jessel,  M.E.,  at  p.  96. 

(r)  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  5 ;  Be 
Parker,  Morgan  v.  Hill,  [1894]  3  Oh.  400,  C.  A.  ;  Fx  parte  Crisp  (1744),  1  Atk. 
133,  135  ;  Aldrich  v.  Cooper  (1803),  8  Yes.  382,  per  Lord  Eldon,  L.C.,  at  p.  389. 

(s)  Done  v.  Walley  (1848),  2  Exch.  198;  Re  Albert  Life  Assurance  Co.,  Fx 
parte  Western  Life  Assurance  Society  (1870),  L.  E.  11  Eq.  164,  177 ;  Be  Barker, 
Morgan  v.  Hill,  supra;  Be  Clark,  Fx  parte  Stokes  (1848),  De  Gr.  618,  621; 
Story,  s.  499. 

{t)  Be  MMyn,  Lightbown  v.  M'Myn  (1886),  33  Ch.  D.  575. 

(a)  Steel  v.  Dixon  (1881),  17  Oh.  D.  825 ;  and  see  Be  Arcedeckne,  Atkins  v. 
Arcedeckne  (1883),  24  Ch.  D.  709 ;  Fllesmere  Brewery  Co.  v.  Cooj^er,  [1896]  1 
Q.  B.  75. 

(h)  Berridge  v.  Berridge  (1890),  44  Oh.  D.  168. 

(c)  Me  Barrett,  Ex  parte  Whittak&i^  (1891),  39  W.  E.  400.    Circumstances  may 
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however,  the  payment  must  not  amount  to  a  fraudulent  pre- 
ference (d),  but  must  be  a  valid  payment.  Where  a  creditor  accepts 
payment  from  the  principal  debtor  in  country  notes  of  a  bank 
which  afterwards  stops  payment,  instead  of  insisting  on  the  right 
to  be  paid  in  legal  tender  (e),  or  where  he  accepts  a  promissory  note 
which,  on  the  face  of  it,  constitutes  a  discharge  in  full  of  the 
guaranteed  debt  (/),  this  is  a  good  payment  discharging  the  surety 
from  his  guarantee.  On  the  other  hand,  the  mere  fact  of  there 
being  a  balance,  equal  in  amount  to  the  guaranteed  debt,  due  and 
owing  from  the  creditor  to  the  principal  debtor  in  respect  of  other 
transactions  outside  the  scope  of  the  guarantee  will  not  operate  as 
a  payment  so  as  to  discharge  the  surety  (g).  Whether  the 
guaranteed  debt  be  liquidated  by  the  principal  debtor  voluntarily  (h) 
or  under  compulsion,  the  surety  is  discharged  to  the  extent  of  the 
sum  received  by  the  creditor  from  the  principal  debtor  (i). 

The  mere  existence  of  a  suretyship  does  not,  in  the  absence  of 
express  contract  (/c),  take  away  from  the  principal  debtor  and 
creditor  those  powers  which  they  would  otherwise  possess  of  appro- 
priating payment  (Q.  Thus,  the  principal  debtor,  where  he  is 
indebted  to  the  creditor  on  two  or  more  accounts,  to  one  of  which 
only  the  guarantee  applies,  is  at  liberty  to  appropriate  a  payment 
made  by  him  to  any  of  the  accounts  (m).  Where,  therefore,  there 
is  evidence  of  an  intention  that  payments  made  by  a  principal 


exist  to  prevent  a  payment  hj  the  principal  debtor  of  the  entire  guaranteed  debt 
operating  to  discharge  the  surety  {Be  O'Callaghan  (1837),  1  I.  Eq.  E.  448,  n.). 

{d)  Petty  V.  Cooke  (1871),  L.  E.  6  Q.  B.  790;  Pritchard  v.  Hitchcock  (1843),  6 
Man.  &  (>.  151.  As  to  what  constitutes  a  fraudulent  preference,  see  title 
Bankruptcy  and  Insolvency,  Vol.  II.,  pp.  279  et  seg. 

(e)  Lichfield  Union  Guardiam  v.  Oreene  (1857),  1  H.  &  N.  884. 

(/)  M^Clure  v.  Fraser  (1840),  9  L.  J.  (q.  b.)  60.  He  cannot  afterwards  prove 
by  parol  evidence  that  it  is  not  intended  to  operate  as  a  discharge  in  full  {ibid.). 

{g)  Harrison  v.  Nettleship  (1833),  2  My.  &  K.  423 ;  but  see  Ex  ^arte  Hanson 
(1806),  12  Ves.  346. 

(A)  The  surety  is  also  entitled  to  the  benefit  of  payments  voluntarily  made  by 
an  agent  of  the  principal  debtor  on  account  of  an  annuity  the  regular  payment 
of  which  the  surety  has  guaranteed  ( Tf^*7Zmm5on  v.  Qoold  {l%2^),  1  Bing.  171). 
Whether  a  payment  made  is  accepted  in  full  satisfaction  of  an  indemnity  or 
other  liability  sometimes  turns  on  the  form  of  receipt  given  {Field  v.  Bohins 
(1838),  8  Ad.  &  El.  90). 

{i)  Pearl  v.  Deacon  (1857),  24  Beav.  186,  where,  the  creditor  having  distrained 
in  respect  of  the  guaranteed  debt  upon  goods  mortgaged  to  the  surety  by  the 
principal  debtor,  it  was  held  that  the  surety's  liability  was  discharged  to  the 
extent  of  the  sum  produced  by  such  distress ;  see  also  Kinnaird  v.  Wehster  (1878), 
10  Ch.  D.  139  ;  Taylor  v.  Bank  of  New  South  Wales  (1886),  11  App.  Gas.  596, 
603,  P.  C. 

{k)  Commercial  Bank  of  Australia  v.  Wilson  &  CoJs  Estate  {Official  Assignee), 
[1893]  A.  0.  181,  P.  C. ;  Edwards  v.  Hood-Barrs,  [1905]  1  Oh.  20;  Be  Sherry, 
London  and  County  Banking  Co.  v.  Terry  (1884),  25  Ch.  I).  692,0.  A.;  Williams 
v.  Bawlinson  (1825),  3  Bing.  71  ;  see,  generally,  titles  Contract,  Yol.  YII., 
pp.  449  et  seq. ;  Money  and  Money-Lending.  As  to  appropriation  by  the 
surety,  see  p.  538,  post. 

{I)  Be  Mayor,  Ex  parte  Whitworth  (1841),  2  Mont.  D.  &  De  G.  164;  A.-G. 
of  Jamaica  v.  Manderson  (1848),  12  Jur.  383,  P.  0. ;  Be  Sherry,  London  and 
County  Banking  Co.  v.  Terry,  supra;  Kirly  v.  Marlborough  {Luke)  (1813),  2 
M.  &  S.  18  ;  Williams  v.  Baivlinson,  supra;  Hollond  v.  Teed  (1848),  7  Hare,  50 ; 
see  also  title  Bankers  and  Banking,  Vol.  I.,  p.  586. 

(m)  See  Kinnaird  v.  Webster y  supra  ;  Pearl  y.  Deacon,  supra. 
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debtor  shall  be  applied  in  relief  of  the  surety's  liability,  they  will 
be  so  applied  (n),  but  not  otherwise  (o). 

If  the  principal  debtor  make  no  appropriation  the  creditor  may 
then,  in  general,  do  so  (^),  where,  at  least,  there  are  distinct  accounts 
current  (q),  and  a  general  payment,  but  not  where  the  accounts  are 
blended  and  treated  as  one  entire  account  by  all  parties  (r).  Where 
at  the  date  of  the  guarantee  the  debtor  is  already  indebted,  upon  an 
existing  account,  to  the  guaranteed  creditor,  and  that  pre-existing 
debt  is  not  mentioned  in  the  contract  of  suretyship,  the  creditor  may 
appropriate  to  such  debt  subsequent  payments  made  by  the  debtor, 
whether  the  surety  knew  of  such  pre-existing  debt  or  not  when  he 
became  bound,  and  the  creditor  need  not  apply  them  in  reduction 
of  the  guaranteed  debt  (s).  On  the  other  hand,  where  it  is  evident 
that  a  surety  for  advances  by  bankers  to  their  customer  is  only  to 
be  liable  if  enough  money  is  not  paid  in  by  the  latter  to  his  account, 
then  all  subsequent  payments  from  time  to  time  made  by  the 
customer  must  be  appropriated  to  the  guaranteed  debt  (a).  In  the 
case  of  a  guarantee  given  to  bankers,  having  knowledge  at  the  time 
of  an  act  of  bankruptcy  committed  by  their  customer,  to  cover  to  a 
limited  amount  all  sums  then  or  thereafter  to  become  due  from 
such  customer,  money  subsequently  paid  by  a  surety  ignorant  of 
the  act  of  bankruptcy,  equal  to  the  maximum  of  his  liability, 
without  making  any  specific  appropriation  thereof,  must,  neverthe- 
less, be  applied  to  the  reduction  of  that  portion  of  the  guaranteed 
debt  which  is  provable,  and  not  to  that  portion  which  is  not 
provable  (b). 


[n)  Mam/atts  v.  White  (1817),  .  2  Stark.  101  ;  Be  Booth,  Browning  y.  Baldivin 
(1879),  27  W.  E.  644 ;  Kinnaird  v.  Welster  (1878),  10  Oh.  D.  139;  Field  v.  Carr 
(1828),  5  Bing.  13  ;  Toulmin  v.  Copland  (1836),  3  Y.  &  0.  (ex.)  625 ;  Copland  v. 
Toulmin  (1840),  7  01.  &  Fin.  349,  H.  L. ;  Bank  of  Scotland  v.  Christie  (1841),  8 
01.  &  Fin.  214,  H.  L.  ;  City  Discount  Co.  v.  McLean  (1874),  L.  E.  9  0.  P.  692  ; 
Young  v.  English  (1843),  7  Beav.  10. 

(o)  Plomer  v.  Long  (1816),  1  Stark.  153,  154,  n.  (a)  ;  Williams  v.  Raivlinson 
(1825),  3  Bing.  71 ;  Kirhy  v.  Marlborough  {Duke)  (1813),  2  M.  &  S.  18;  WrigJit 
V.  Hickling  (1866),  L.  E.  2  0.  P.  199  ;  York  City  and  County  Banking  Co.  v.  Bain- 
'bridge{l%m),  43  L.  T.  732  ;  Browning  v.  Baldwin  (1879),  40  L.  T.  248;  Henniker 
V.  Wigg  (1843),  4  Q.  B.  792,  followed  in  City  Discount  Go.  v.  McLean,  supra. 

(p)  City  Discount  Co.  v.  McLean,  supra,  per  Blackbuen,  J.,  at  p.  700  ; 
Kinnaird  v.  Welster  (1878),  10  Oh.  D.  139,  per  Bacon,  V.-O.,  at  p.  145  ;  and  see 
Simson  v.  Ligham  (1823),  2  B.  &  0.  65 ;  Mills  v.  Fowkes  (1839),  5  Bing.  (n.  o.) 
455. 

{q)  The  law  as  to  appropriation  of  payments  applies  to  an  account  current 
only  [Hay  &  Co.  v.  Torlet,  [1908]  S.  0.  781 ;  and  see  title  Oontract, 
Yol.  YIL,  p.  449). 

(r)  Bodenham  v.  Purchas  (1818),  2  B.  &  Aid.  39,  per  Bayley,  J.,  at  p.  45; 
City  Discount  Co.  v.  McLean,  supra.  As  to  a  banker's  right  to  appropriate,  see 
Simson  v.  Ingham  (1823),  2  B.  &  0.  65  ;  and  title  Bankees  and  Banking, 
Yol.  I.,  pp.  639  et  seq. 

(s)  Kirhy  y.  Marlborough  {Duke),  supra;  Williams  v.  Rawlinson,  supra.  It 
has  been  held  in  America  that  where  credit  is  extended  after  a  limited  guarantee 
has  expired  all  unappropriated  payments  must  thereafter  be  applied  by  the 
creditor  to  the  secured  indebtedness  {Phipps  v.  Willis  (1895),  32  South  Western 
Reporter,  801  ;  and  see  Shaw  v.  Picton  (1825),  7  Dow.  &  Ey.  (k.  b.)  201). 

(a)  Kinnaird  Y.  Webster,  supra;  Browning  v.  Baldwin  (1879),  40  L.  T.  248, 
|>cr  Bacon,  Y.-O.,  at  p.  249. 

(&)  Be  Mason,  Fx  parte  Sharp  (1844),  3  Mont.  D.  &  De  G.  490. 
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1010.  The  surety  for  a  debt  payable  by  instalments  is  not 
entitled/on  the  bankruptcy  of  the  principal  debtor,  by  virtue  of 
the  doctrine  of  appropriation  of  payments,  to  have  the  dividend 
received  by  the  creditor  in  respect  of  the  whole  debt  applied  in 
discharge  of  one  instalment  thereof,  as  such  dividend  must  be 
apphed  rateably  in  part  payment  of  each  instalment  as  it  becomes 
due  (c).  Though  in  the  case  of  appropriation  of  payments  interest 
is  presumed  to  be  paid  before  capital,  this  rule  does  not  apply  to 
the  case  of  interest  on  an  overdrawn  account,  which,  according  to 
the  practice  of  bankers,  has  been  from  time  to  time  converted  into 
principal  (d). 

Where  neither  debtor  nor  creditor  exercise  the  option  to  appro- 
priate payments,  the  law  then  appropriates  them  to  the  earlier  debt 
or  item  of  debit  (e),  unless  evidence  of  a  contrary  intention  be 
forthcoming  (/). 

1011.  When  the  payment  of  the  guaranteed  debt  by  the  principal 
debtor  is  accomplished  by  means  of  a  set-off  consisting  of  some 
debt  due  to  the  principal  debtor  from  the  creditor,  the  surety  may 
avail  himself  of  such  set-off  in  any  court  in  which  he  is  sued  for  the 
guaranteed  debt  (g). 


Payment 
by  the 
surety. 


Sub-Sect.  2. — By  the  Surety. 

1012.  Payment  by  the  surety  of  the  guaranteed  debt  to  the 
creditor  discharges  the  surety  (h). 

Where  the  surety  is  indebted  to  the  creditor  in  respect  of  some 
account  outside  the  guarantee,  he  should,  on  making  a  payment, 
specifically  appropriate  it,  if  such  be  his  intention,  to  the  discharge 
of  his  suretyship  liability,  and  require  the  guarantee  to  be  given  up 
to  him  and  not  leave  it  doubtful  to  which  account  his  payment  is 
applicable  (i). 


(c)  Martin  v.  Brechnell  (1813),  2  M.  &  S.  39. 

{d)  Parr's  Banking  Co.  v.  Yates,  [1898]  2  Q.  B.  460,  0.  A.,  where  the 
guarantee  was  given  to  bankers  in  respect  of  a  customer's  account. 

(e)  Kinnaird  v.  Wehster  (1878),  10  Ch.  D.  139,  ^^er  Bacon,  Y.-C,  at  pp.  144, 
145  ;  Bodenham  v.  Purchas  (1818),  2  B.  &  Aid.  39;  Henniker  v.  Wigg  (1843),  4 
Q.  B.  792. 

(/)  Gity  Discount  Co.  v.  McLean  (1874),  L.  E.  9  C.  P.  692  ;  Re  Booth,  Browning 
V.  Baldwin  (1879),  27  W.  E.  644.  Where  an  agent  delivers  an  account,  in 
which  he  charges  himself  with  a  balance,  and  he  continues  to  receive  money 
for  his  principal,  his  subsequent  payments  are  not  necessarily  to  be  first  applied 
to  the  extinction  of  the  previous  balance  when  the  subsequent  receipts  are 
equal  to  the  subsequent  payments  (Lysaght  v.  Walker  (1831),  5  Bli.  (n.  s.)  1). 

[g]  Btchervaise  v.  Leivis  (1872),  L.  E.  7  0.  P.  372  ;  Bowyeary.  Pawson  {1881) , 
6  Q.  B.  D.  540 ;  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  24  ;  and  see  Ex 
parte  Hanson  (1806),  12  Yes.  346,  where  against  a  joint  bond  debt  of  a  principal 
find  surety  to  a  firm  the  principal  debtor  was  allowed  to  set  off  a  sum  due  to 
liim  alone  from  the  firm  and  prove  for  the  balance  on  the  bankruptcy  of  the 
latter;  see  also  p.  508,  ante. 

{h)  As  to  what  constitutes  payment  by  a  surety,  see  pp.  521,  530,  ante,  and 
as  to  the  person  to  whom  payment  should  be  made,  see  p.  531,  ante. 

(i)  Waughy.  Wren  {1862),  11  W.  E.  244;  Commercial  Bank  of  Australia  y. 
Wilson  &  Co.'s  Estate  {Official  Assignee),  [1893]  A.  C.  181,  P.  C.    As  to  appropria-  ■ 
lion  by  the  principal  and  creditor,  see  pp.  536,  537,  ante. 
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Sect.  2. — Avoidance  of  the  Guarantee. 
Sub-Sect.  1 — Fraudulent  Concealment  and  Misrepresentation. 

1013.  Fraud  antecedent  to  the  execution  of  the  guarantee  may 
consist  of  suppression  or  concealment  of  the  truth,  or  of  the 
assertion  of  that  which  is  false,  namely,  of  misrepresentation  {k). 

Where  the  surety  seeks  to  avoid  liability  on  the  ground  of  fraud, 
it  is  not  sufficient  for  him  to  show  that  fraud  was  practised  on  him 
by  the  principal  debtor,  but  it  must  be  proved  that  the  creditor,  or 
his  agent,  was  aware  of  such  fraud  and  a  party  thereto  (Z). 

1014.  In  dealing  with  fraud  antecedent  to  a  contract  of  guarantee 
it  should  be  borne  in  mind  that  this  contract  is  not  one  requiring 
the  exercise  of  uberrima  fides  (m)  by  the  contracting  parties  (n),  but 
that  it  must,  nevertheless,  be  based  upon  the  free  and  voluntary 
agency  of  the  individual  who  eriters  into  it  (o). 

Moreover,  it  is  a  contract  strictissimi  juris  in  this  sense,  that  the 
surety  cannot  be  made  liable  thereunder  unless  the  terms  thereof 
are  strictly  complied  with  (p). 

Where  the  contract  of  suretyship  may  with  equal  propriety  be 
called  either  a  contract  of  insurance  or  of  guarantee,  it  is  apparently 
a  contract  in  which  uberrima  fides  is  required  {q). 

1015.  A  guarantee  is  apparently  invalidated  only  when  there  has 
been  a  fraudulent   concealment  of  material  facts  which  should 


Sect.  2. 
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of  the 
Guarantee. 
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Unless  of  the 
nature  of 
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Fraudulent 
concealment. 


(/£)  WiiUs  V.  Willis  (1850),  17  Sim.  218  ;  StoneY.  Compion  (1838),  5  Bing.  (n.  c.) 
142;  Noi'th  British  Insurance  Co.  v.  Lloyd  (1854),  10  Exch.  b2'^ ;  Railion  y . 
Mathews  (1844),  10  01.  &  Pin.  934,  H.  L. ;  Hamilton  v.  Watson  (1845),  12 
CI.  &  Ein.  109,  H.  L.  As  to  the  effect  of  fraud  or  concealment  after  the  execution 
of  the  guarantee,  see  p.  487,  ante,  and  pp.  558  et  seq.,post.  As  to  misrepresentation, 
actual  or  constructive,  generally,  see  title  Misrepiiesentation  and  Eraud. 

{I)  Spencer  v  Handley  (1842),  4  Man.  &  Gr.  414  ;  Matthews  v.  Bloxsome  (1864), 
12  W.  E.  795;  and  see  Greenfield  v.  Edwards  (1865),  2  De  G-.  J.  &  Sm.  582, 
C.  A.  ;  MactaggartY.  Watson  {IS^b),  3  CI.  &  Ein.  525,  542,  543,  H.  L. ;  Jackman 
V.  Mitchell  (1807),  13  Yes.  581.    As  to  fraud  on  the  creditor,  see  p.  501,  ante. 

(m)  It  was  formerly  held  that  a  guarantee,  equally  with  a  contract  of 
insurance,  was  one  ulerrimce  fidei  {Owen  v.  Homan  (1851),  3  Mac.  &  G.  378,  397  ; 
Seaton  v.  Heath,  SeatonY.  Burnand,  [1899]  1  Q,.  B.  782,  C.  K.,  per  Romee,  L.J., 
at  p.  793  (reversed,  without  affecting  this  point,  Seaton  v.  Burnand,  Burnand  v. 
Siaton,  [1900]  A.  C.  135).    See  also  pp.  479,  480,  ante. 

[n)  North  British  Insurance  Co.  v.  Lloyd,  supra;  .Wythes  v.  Lahouchere  (1859), 
3  De  G.  &  J.  593  ;  Davies  v.  London  and  Provincial  Marine  Lnsurance  Co.  (1878), 
S  Ch.  D.  469,  jjer  Ery,  J.,  at  p.  475 ;  Lee  y.  Jones  {1864),  17  C.  B.  (n.  s.)  482 ; 
S-eaton  v.  Heath,  Seaton  v.  Burnand,  supra, per  RoMER,  L.J.,  at  p.  793  ;  Blackburn, 
Low  &  Co.  V.  Vigors  (1887),  12  App.  Cas.  531 ;  Williams  v.  Rawlinson  (1825),  3 
Eing.  71,  per  Best,  C.J.,  at  p.  77. 

(o)  Williams  v.  Bayley  (1866),  L.  E.  1  H.  L.  200,  per  Lord  Westbury,  at 
p.  219. 

{p)  Bacon  v.  Chesney  (1816),  1  Stark.  192,  per  Lord  Ellenborough,  C.J.,  at 
p.  193. 

{q)  Seaton  v.  Heath,  Seaton  v.  Burnand,  supra,  per  EoMER,  L.J.,  at  pp.  792, 
793  (see  Be  Dentorts  Estate,  Licenses  Insurance  Corporation  and  Guarantee  Fund, 
Ltd.  v.  Denton,  [1904]  2  Ch.  178,  C.  A.,  per  Yaughan  Williams,  L.J.,  at  p.  188). 
In  determining  the  category  to  which  a  particular  contract  belongs,  the  sub- 
stance thereof  must  be  regarded,  there  being  no  magic  in  the  use  of  such  words 
as  "  insurance  "  or  "  guarantee  "  {Seaton  v.  Heath,  Seaton  v.  Burnand,  supra,  per 
EoMER,  L.J.,  at  p.  793;  see  also  Shaiv  v.  Royce,  Ltd.,  [1911]  1  Ch.  138,  per 
Warrington,  J.,  at  p.  147;  Reynolds  v.  Wheeler  (1861),  10  C.  B.  (n.  s.)  561, 
per  Williams,  J.,  at  p.  566,  and  p.  465,  ante). 
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bave  been  disclosed  (r),  though  it  is  not  necessary  that  such  con- 
cealment should,  in  order  to  have  such  effect,  have  been  intended 
to  benefit  the  person  guilty  of  it  (s). 

1016.  Fraudulent  concealment  may  consist  not  merely  of  the 
omission  to  disclose  such  facts  as  need  be  mentioned  only  in  answer 
to  the  surety's  questions,  but  also  of  the  non-disclosure  of  facts  (t) 
which  the  creditor  must  spontaneously  disclose  to  him,  and  the 
criterion  whether  such  disclosure  should  be  made  is  whether  there 
is  anything  which  might  not  naturally  be  expected  to  take  place 
between  the  parties  who  are  concerned  in  the  transaction,  that  is, 
whether  there  be  a  contract  between  the  debtor  and  the  creditor  to 
the  effect  that  his  position  shall  be  different  from  that  which  the 
surety  might  naturally  expect  (a).  It  depends  on  the  nature  of  the 
transaction  in  each  case  whether  the  fact  not  disclosed  is  such 
that  it  is  impliedly  represented  not  to  exist  (h).  Thus,  where  an 
estate  is  conveyed  to  a  person  "  free  from  incumbrances,"  except 
such  as  are  set  forth  in  a  particular  schedule,  in  consideration  of 
such  person  and  his  surety  doing  certain  things,  and  afterwards  it 
is  discovered  that  the  estate  is  subject  to  another  incumbrance 
unknown  to  the  surety  and  forgotten  by  the  jDarty  making  the  con- 
veyance, the  surety  will  not  be  liable  (c).  There  is,  however,  no 
universal  obligation  on  the  part  of  the  creditor  to  make  disclosure 
of  facts  to  the  surety  (d).  If  the  intending  surety  is  unacquainted 
with  the  risk  he  is  undertaking,  he  should  make  inquiry  on  the 
subject  (e),  the  creditor  being  under  no  obligation  to  inform  him 
of  matters  affecting  the  debtor's  credit,  or  of  any  circumstances 
unconnected  with  the  transaction  in  which  he  is  about  to  engage, 
rendering  his  position  more  hazardous  (/).  However,  very  little 
said  which  ought  not  to  have  been  said  and  very  little  left  unsaid 
which  ought  to  have  been  said  will  suffice  to  avoid  a  contract  of 
suretyship  (g),  and  if  the  creditor  has  made  a  statement  which  he 


(r)  North  British  Insurance  Co.  v.  Lloyd  (1854),  10  Excli.  523  ;  and  see  Pledge 
V.  Buss  (1860),  Jolin.  663 ;  Burke  v.  Rogerson  (1866),  14  L.  T.  780,  0.  A. 

(5)  Railton  v.  Mathews  (1844),  10  CI.  &  Fin.  934,  H.  L. ;  Lee  v.  Jones  (1864), 
17  0.  B.  (n.  s.)  482,_per  Shee,  J.,  at  pp.  499,  500  ;  and  see  North  British 
Insurance  Co.  v.  Lloyd,  supra;  Phillips  v.  Foxall  (1872),  L.  E.  7  Q.  B.  666; 
Durham  Corporation  v.  Fowler  (1889),  22  Q.  B.  D.  394 ;  Caxton  and  Arrington 
Union  v.  Dew  (1899),  68  L.  J.  (q.  b.)  380. 

{t)  Phillips  V.  Foxall,  supra  ;  Lee  v.  Jones,  supra  ;  Smith  v.  Bank  of  Scotland 
(1813),  1  Dow,  272,  H.  L.,  per  Lord  Eldon,  L.O.,  at  p.  292. 

(a)  Hamilton^.  Watson  (1845),  12  CI.  &  Ein.  109,  H.  li.,  per  Lord  Campbell, 
at  p.  119 ;  and  see  the  cases  cited  at  pp.  541  et  seq.,  post. 

(b)  Lee  v.  Jones,  supra,  per  Blackburn,  J.,  at  p.  506. 

(c)  Willis  V.  Willis  (1850),  17  Sim.  218;  and  see  Blest  v.  Brown  (1862),  8 
Jur.  (n.  s.)  602. 

{d)  Davies  v.  London  and  Provincial  Marine  Insurance  Co.  (1878),  8  Ch.  D. 
469,  per  Ery,  J.,  at  pp.  474,  475. 

(e)  Seaton  v.  Heath,  Seaton  v.  Burnand,  [1899]  1  Q.  B.  782,  C.  A.,  per 
EoMEii,  L.J.,  at  p.  793 ;  reversed,  without  affecting  this  point,  [1900]  A.  C. 
135. 

(/)  WythesY.  Lalouchere  {1859),  3  De  G.  &  J.  593,  per  Lord  Chelmsford, 
L.C.,  at  p.  609 ;  and  see  Seatm  v.  Burnand,  Burnand  y.  Seaton,  [1900]  A.  C.  135  ; 
Welton  V.  /Somes  (1888),  5  T.  L.  E.  46  ;  Davies  v.  London  and  Provincial  Marine 
Insurance  Co.,  supra. 

[g)  Davies  v.  Loudon  and  Provincial  Marine  Insurance  Co.,  supra. 
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believes  to  be  true,  but  which,  in  the  course  of  the  negotiations,  he 
discovers  to  be  false,  he  should  correct  it  (h).  Thus,  the  surety 
should  be  informed  of  every  private  bargain  between  the  creditor 
and  the  principal  debtor  varying  the  degree  of  the  surety's 
responsibility  (i),  and  it  may  sometimes  become  necessary  even  to 
disclose  the  existence  and  nature  of  an  agreement  between  the 
creditor  and  some  person  other  than  the  principal  debtor  (k). 

1017,  Though  a  creditor  is  not  bound  in  every  case  to  inquire 
into  the  facts  under  which  a  third  person  becomes  surety  to  him 
for  another,  he  must  do  so  when  the  circumstances  of  the  case  or 
the  dealings  between  the  parties  are  such  as  to  suggest  the  exist- 
ence of  fraud  (Z),  or  where  a  fiduciary  relation  subsists  between 
the  principal  debtor  and  the  surety  (m).  He  must  apparently  also 
inquire  when  the  intending  surety  is  the  wife  of  the  principal 
debtor  (n),  though  there  is  no  general  rule  of  universal  application 
that  the  rule  of  equity  as  to  confidential  relations  necessarily  applies 
to  the  relation  of  husband  and  wife,  so  as  to  throw  on  the  husband  or 
on  the  person  who  is  suing  the  wife  the  onus  of  disproving  an 
allegation  of  undue  influence  (o). 

1018.  In  the  case  of  a  suretyship  for  a  customer  requiring  and 
applying  to  his  bankers  for  cash  credit,  the  omission  to  disclose 
spontaneously  to  the  intending  sureties  the  actual  state  of  the 
customer's  account  will  not  necessarily  vitiate  the  guarantee  (^). 
As  it  is  not  a  matter  of  presumption  that  a  customer's  account 
stands  clear  at  the  time  the  guarantee  is  given,  the  surety  should 

{h)  Davies  v.  London  and  Provincial  Marine  Insurance  Co.  (1878),  8  Cli.  J).  469. 

(i)  Pidcoch  V.  Bishop  (1825),  3  B.  &  0.  605;  Be  Mason,  Ex  parte  Sharp 
(1844),  3  Mont.  D.  &  De  G.  490;  Stone  v.  Compton  (1838),  5  Bing.  (n.  c.)  142, 
157;  Pendlehury  v.  Walker  (1841),  4  Y.  &  0.  (ex.)  424;  Smith  v.  Bank  of 
Scotland  (1813),  1  Dow,  272,  H.  L.,  per  Lord  BldoiT,  L.O.,  at  pp.  292  et  seq. ; 
Burke  v.  Bogerson  (1866),  14  L.  T.  780,  0.  A. ;  Hamilton  v.  Watson  (1845),  12 
CI.  &  Fin.  109,  H.  L.;  BaiUony.  Matheius  (1844),  10  CI.  &  Fin.  934,  H.  L. ; 
Mackreth  v.  Walmesley  (1884),  51  L.  T.  19. 

{k)  Stify.  PJasthaurne  Local  Board  (1868),  19  L.  T.  408.  In  the  case  of  a 
surety  for  payment  of  part  of  the  purchase-money  of  ships,  mortgaged  to  the 
vendor  for  the  balance,  the  fact  that  one  of  the  ships  is  laden  with  munitions  of 
war  destined  for  a  belligerent  port  should  be  disclosed  to  the  surety  or  he  will 
be  discharged  {Burke  v.  Bogerson,  supra). 

{l\  Owen  and  Gutch  v.  Eoman  (1853),  4  H.  L.  Cas.  997. 
^  (m)  See  p.  450,  ante,  and  for  examples  of  relations  giving  rise  to  the  presump- 
tion of  undue  influence,  see  titles  Contbact,  Yol.  YII.,  p.  357 ;  Ebatjdtjlent 

AND  YOIDABLE  CONVEYANCES,  pp.  107  et  Seq.,  ante. 

{n)  See  p.  450,  ante.  See  also  Howes  v.  Bishop,  [1909]  2  K.  B.  390,  C.  A. ;  and  as  to 
transactions  between  husband  and  wife  in  general,  see  title  Husband  and  "Wife  . 

(o)  Howes  V.  Bishop,  supra,  approving  Barron  v.  Willis,  [1899]  2  Ch.  578  ; 
Bank  of  Africa  v.  Cohen  (1909),  25  T.  L.  E.  285;  Nedbij  v.  I^edby  (1852), 
5  De  G.  &  Sm.  377 ;  Field  v.  Sowle  (1827),  4  Euss.  112  ;  and  compare  Parftt  v. 
Lawless  (1872),  L.  E.  2  P.  &  D.  462,  per  Lord  Penzance,  at  p.  468 ;  Turnbull  &  Co . 
V.  Duval,  [1902]  A.  C.  429,  P.  C.  ;  Bischofs  Trustee  v.  Frank  (1903),  89  L.  T. 
188  (but  com^SLve  Howes  v.  Bishop,  supra,  per  Lord  Alverstone,  C.J.,  at  p.  397)  ; 
Chaplin  &  Co.,  Ltd.  v.  Brammall,  [1908]  1  K  B.  233,  C.  A  ;  Talhot  v.  von  Boris 
(1910),  27  T.  L.  E.  95;  Bank  of  Montreal  v.  Stuart,  [1911]  A.  C.  120,  P.  C.  ; 
and  title  Htjsband  and  Wiee. 

(p)  Hamilton  v.  Watson,  supra,  where  neither  fraud  nor  fraudulent  conceal- 
ment were  charged;  Lee  v.  Jones  (1864),  17  C.  B.  (n.  s.)  482,  per  Shee,  J.,  at 
p.  501;  Welton  v.  Semes  (1888),  5  T.  L.  E.  46;  Kirby  y.  Marlborough  {Luke) 
(1813),  2  M.  &  S.  18,  22;  Wilson  v.  Craven  (1841),  8  M.  &  W.  584;  and  see 
also  Boper  v.  Cox  (1882),  10  L.  E.  Ir.  200. 
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make  inquiry  on  the  subject  (q).  Moreover,  where  a  bond  is  given 
for  the  continuance  of  an  old  banking  account  the  surety  will  not 
be  discharged  by  the  non-disclosure  of  the  fact  of  the  principal 
debtor's  having  a  balance  against  him  duly  secured  at  the  date  of 
the  bond,  as  it  is  well  known  that  such  accounts  are  not  carried  on 
till  the  old  balance  has  been  secured  (?•).  Again,  a  surety  for  the 
discharge  by  a  relieving  officer  of  his  official  duties  need  not  be 
informed  that  at  the  date  of  the  suretyship  bond  a  considerable 
sum  of  money  is  due  from  such  officer  in  respect  of  money  received 
by  him  in  his  official  capacity,  as  it  is  common  knowledge  that 
from  the  very  nature  of  his  office  he  must  be  sure  to  have  money 
in  hand  (s).  So,  where  a  guarantee  is  given  for  the  payment  of 
rent,  the  surety  cannot  escape  from  his  liability  thereunder  by 
proving  that  the  tenant  had,  previously  to  the  giving  of  the 
guarantee,  been  guilty  of  gross  irregularity  and  delay  in  the  pay- 
ment of  such  rent,  and  was,  moreover,  at  the  date  thereof  indebted 
in  a  large  sum  of  money  for  arrears  of  rent  (t). 

On  the  other  hand,  the  omission  to  disclose  to  a  surety  for 
a  surety  the  fact  that  when  the  second  guarantee  was  given  the 
principal  debtor  was  indebted  to  a  very  large  amount  affords  some 
evidence  of  fraud,  where,  at  least,  a  written  agreement  sent  to  the 
surety's  surety  for  perusal  is  framed  so  as  to  mislead  the  latter  and 
allay  his  suspicions  (a).  However,  where  a  guarantee  policy  is 
given  for  the  solvency  of  a  surety  for  the  maker  of  a  promissory 
note,  the  non-disclosure  by  the  holders  of  such  policy  of  the  rate  of 
interest  and  the  circumstances  of  the  loan  obtained  by  means  of 
the  promissory  note  will  not  afford  any  defence  to  the  guarantors 
in  the  absence  of  evidence  that  these  facts  so  withheld  were 
material  to  the  ordinary  risk  undertaken  by  them  (b). 

The  omission  of  an  employer  to  disclose  to  the  intending 
surety  for  another  that  the  latter  had  previously  committed 
defalcations  in  the  plaintiff's  service  and  had  agreed  to  repay  them 
at  a  certain  rate  per  month  will  apparently  relieve  the  surety  from 
liability  under  his  guarantee  (c). 


{q)  KirhjY.  Marlborough  [Duke)  (1813),  2  M.  &  S.  18,  per  Lord  Ellenboeough, 
C.J.,  at  p.  22.  In  the  case  of  a  promissory  note  given  by  a  principal  and  surety 
for  a  definite  sum  payable  on  a  fixed  day  the ,  note  is  presumed  to  be  given  in 
consideration  of  an  immediate  advance  at  the  date  of  the  note,  and  the  burden 
of  proving  that  such  was  not  the  case,  and  that  the  note  was  given  to  secure  the 
payment  of  the  balance  of  an  account  current  between  the  principal  and  the 
payee,  lies  on  the  latter  [Ue  Boys,  Eedes  v.  Boys,  Ex  xmrte  Hop  Planters  Go. 
(1870),  L.  E.  10  Eq.  467). 

(r)  Williams  v.  Rawlinson  (1825),  3  Bing.  71,  per  Best,  C.J.,  at  p.  77. 

(s)  Stokesleigh  Guardians  v.  Stoddart  (1853),  2  W.  E.  14 ;  and  see  Lawder 
V.  Lawder  (1873),  7  I.  E.  C.  L.  57. 

{t)  Roper  V.  Cox  (1882),  10  L.  E.  Ir.  200;  and  see  Home  Insurance  Co.  \. 
Holway  (1881),  39  American  Eeports,  179. 

(a)  Lee  v.  Jones  (1864),  17  0.  B.  (n.  s.)  482 ;  see  also  Blest  v.  Broiun  (1862), 
3  Giff.  450. 

{h)  Beaton  v.  Burnand,  Bvrnand  v.  Seaton,  [1900]  A.  0.  135. 

(c)  Phillips  V.  Foxull  (1872),  L.  E.  7  Q.  B.  666,  per  Quain,  J.,  at  p.  672; 
and  see  Smith  v.  Bank  of  Scotland  (1812),  1  Dow,  272,  H.  L. ;  Railton  r. 
Mathews  (1844),  10  CI.  &  Fin.  934,  H.  L.  ;  Lawder  v.  Lawder  (1873),  7  I.  E. 
C.  L.  57  ;  and  compare  Federal  Sujiply  and  Cold  Storage  Co.  of  South  Africa  v. 
Anghern  and  Piel  (1910),  80  L.  J.  (p.  c.)  1. 
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1019.  Misrepresentation,  as  distinguished  from  concealment, 
may  be  either  written  {d)  or  verbal  {e),  and  may  consist  of  such  a 
suppression  of  the  truth  by  the  partial,  inaccurate,  and  deceitful 
setting  forth  by  the  creditor  of  facts  within  his  knowledge  material 
for  the  proposed  surety  to  be  informed  of  as,  along  with  the  non- 
communication of  the  facts  material  for  the  latter  to  know, 
amounts  to  misrepresentation  (/).  It  must,  however,  in  every  case 
depend  upon  the  nature  of  the  transaction  whether  the  fact  not 
disclosed  is  such  that  it  is  impliedly  represented  not  to  exist,  this 
being  a  question  of  fact  proper  for  a  jury  in  each  case  {g). 

Misrepresentation  usually  consists  of  direct  assertion  of  a  fact 
which  is  not  a  fact  and  which  is  calculated  to  influence  a  person 
becoming  a  surety  {h), 

1020.  Moreover,  it  is  also  misrepresentation  to  frame  a  guarantee 
so  as  to  mislead  a  surety  as  to  its  real  effect  and  meaning  (i), 
though  it  will  not  be  set  aside  on  this  ground  if  the  surety  has 
merely  not  been  informed  as  to  its  tenor  or  meaning  prior  to  its 
execution  by  him,  if  he  could  have  procured  information  on  tliG 
subject,  but  did  not  ask  for  it  (A;). 

1021.  The  surety  may  apply  to  the  Chancery  Division  of  the 
High  Court  to  have  a  guarantee  which  he  has  executed  delivered 
up  and  cancelled  where  it  is  liable  to  be  completely  avoided  on  the 
ground  of  fraud  (Z),  but  the  court  has  no  jurisdiction  to  direct  the 
cancellation  of  an  instrument  in  respect  of  any  claim  on  which 
there  is  a  good  legal  defence,  or  to  declare  that  there  is  no  liability 


Sect.  2. 
Avoidance 

of  the 
Guarantee. 

Misrepresen- 
tation. 


Example  of 
misrepresen- 
tation. 


Cancellation 
of  guarantee. 


((/)  Lee  V.  Jones  (1864),  17  C.  B.  (n.  s.)  482. 
(e)  Blest  V.  Brown  (1862),  8  Jur.  (n.  s.)  602. 

(/)  Lee  V.  Jones,  supra,  per  Shee,  J.,  at  p.  498  ;  and  see  Willis  v.  Wilus 
(1850),  17  Sim.  218. 
(y)  Lee  v.  Jozies,  supra. 

(h)  Foster  v.  Mackinnon  (1869),  L.  E.  4  0.  P.  704  ;  Lewis  v.  Clay  (1897),  G7 
L.  J.  (q.  B.)  224.  Thus,  if  to  a  question  asked  by  the  proposed  surety  as  to  the 
existence  of  trade  debts  owing  by  the  principal  debtor  the  creditor's  agent 
replies  in  the  negative,  when  in  point  of  fact  there  is  one  such  debt  owing,  this 
amounts  to  misrepresentation  {Blest  v.  Brown,  supra),  as  does  also  a  gratuitous 
assertion  that  an  estate  is  free  from  incumbrances,  other  than  those  specifically 
mentioned,  when  in  fact  there  is  another  and  undisclosed  incumbrance  ( Willis 
V.  Willis,  supra) ;  and  see  title  Miseepresentation  and  Fhaiid. 

('/)  Small  V.  Currie  (1853),  2  Drew.  102,  fer  Kindeesley,  Y.-O.,  at  p.  114  ; 
Squire  v.  Wh'tton  (1848),  1  H.  L.  Oas.  333 ;  Lee  v.  Jones,  supra. 

(k)  Small  V.  Ciirrie,  supra,  per  Kindeesley,  Y.-C,  at  p.  114  ;  Blake  v. 
Bayne,  [1908]  A.  0.  371,  P.  0. ;  and  see  Howatson  v.  Wehh,  [1908]  1  Ch.  1, 
C.  A. ;  BagotY.  Chapman,  [1907]  2  Ch.  223,  and  p.  540,  ante;  but  see  Batten,  Came, 
and  Game's  Banking  Co.,  Ltd.  v.  Beed  (1902),  Times,  14th  February.  Similarly, 
if  a  person's  signature  to  a  bill  of  exchange  is  obtained  upon  a  fraudulent 
representation  that  it  is  a  guarantee,  and  the  defendant  signs  it  as  surety 
without  knowing  that  it  is  a  bill  and  in  the  belief  that  it  is  a  guarantee  and  is 
not  guilty  of  negligence,  he  will  not  be  bound  thereby  {Foster  v.  Mackinnon, 
supra;  Lewis  y.  Clay  supra). 

{I)  Burgess  v.  Fve  (1872),'  L.  E.  13  Eq.  450,  per  Malins,  Y.-C,  at  pp.  458, 
459;  Shepherd  v.  Beecher  (1725),  2  P.  Wms.  288;  Phillips  v.  Foxall  (1872), 
L.  E.  7  Q.  B.  666,  per  Blackbuen,  J.,  at  p.  682  ;  and  see  Duncan  v.  Worrall 
(1822),  10  Price,  31  ;  Cooper  v.  Joel  (1859),  27  Beav.  313 ;  p.  508,  ante,  and  titlo 
Equity,  Yol.  XIIT.,  pp.  52,  62. 
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Sect  2,  upon  it  (m).  If  there  is  danger  of  the  evidence  for  the  defence  being 
Avoidance   lost,  the  remedy  is  not  an  action  for  cancellation,  but  an  action  to 

of  the      perpetuate  testimony  (tz). 
Guarantee.  of  two  sureties  joining  the  principal  debtor  in  a  bond  cannot 

maintain  an  action  to  set  aside  the  transaction  on  the  ground 
of  fraud,  or  for  an  account  of  the  payment  of  the  bond,  without 
making  the  principal  debtor  and  the  co-surety  necessary  parties  (o). 

Sub-Sect.  2.— Material  Alteration  [p). 

^rt^s^f  1022.  A  guarantee  is  invalidated,  and  the  sureties  thereunder  are 
eguaranee.  released,  by  its  conversion,  if  not  under  seal,  into  a  deed  {q)  by 
afi&xing  seals  thereto  opposite  to  their  signatures  (r),  or  by  the 
striking  out  of  the  names  of  persons  who  are  co-sureties  (s),  or  by 
the  addition,  after  its  execution,  of  words  reducing  to  a  less  amount 
the  liability  of  one  of  several  joint  and  several  sureties  for  a  given 
sum  each  {t). 

In  order  to  invalidate  the  guarantee  the  unauthorised  alterations 
effected  therein  must  have  been  made  while  the  altered  document 
was  in  the  custody  of  the  creditor,  who,  so  long  as  it  is  in  his 
possession,  is  bound  to  preserve  it  in  its  original  state  {u). 

{m)  Brooking  v.  Maudslay,  Son  &  Field  (1888),  38  Oh.  D.  636;  and  see 
Thornton  v.  Knight  (1849),  16  Sim.  509,  510. 

{n)  Ihid. ;  and  see  Angell  v.  Angell  (1822),  1  Sim.  &  St.  83;  title  Eqtjitt, 
Yol.  XIII.,  p.  44. 

(o)  Allan  V.  Roulden  (1843),  6  Beav.  148. 
Xp)  See  title  Contract,  Yol.  YII.,  pp.  424  et  seq. 

[q)  formerly,  any  alteration  in  a  deed  made  by  the  obligee  avoided  it 
[Pigofs  Case  (1614),  11  Co.  Eep.  26  b).  Now,  however,  in  order  to  have  this  effect 
the  alteration  must,  in  the  case  of  a.  deed  or  agreement  not  under  seal,  be 
material  {Crediton  (Bishop)  v.  Exeter  {Bishop),  [1905]  2  Ch.  455,  following 
Aldous  V.  Gornwell  (1868),  L.  E.  3  Q.  B.  573),  that  is,  one  having  an  effect  on 
some  contract  or  right  contained  in  or  arising  out  of  the  instrument  itself 
{Caldwell  v.  Parker  (1869),  3  I.  E.  Eq.  519,  per  Walsh,  M.E.,  at  p.  526). 
Where  an  immaterial  alteration  was  made  by  the  creditor  in  a  guarantee  with 
the  principal  debtor's  consent,  the  surety  was  held,  even  before  the  decision  in 
Crediton  {Bishop)  v.  Exeter  {Bishop),  supra,  not  to  be  discharged  thereby 
{Andrews  y.  Lawrence  (1865),  19  0.  B.  (n.'s.)  768). 

(r)  Davidson  v.  Cooper  (1844),  13  M.  &  W.  343,  352,  Ex.  Ch. ;  but  see  Barnes  v. 
Richards  (1902),  71  L.  J.  (k.  B.)  341,  345.  The  removal  of  the  seal  from  the 
name  of  one  of  the  obligors  of  a  several  bond  does  not  discharge  the  other 
obligors  {Collins  v.  Prosser  (1823),  1  B.  &  C.  682).  As  to  cancellation  of  deeds 
generally,  see  title  Deeds  and  Other  Instruments,  Yol.  X.,  pp.  409  et  seq. 

{s)  Bank  of  Hindostan,  China,  and  Japan  v.  Smith  (1867),  36  L.  J.  (c.  P.)  241  ; 
Suffell  V.  Bank  of  England  (1882),  9  Q.  B.  D.  555. 

{t)  Ellesmere  Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75 ;  see  also  Bank  of 
Hindostan,  China,  and  Japan  v.  Smith,  supra;  Gardner  v.  Walsh  (1^55), 
5  E.  &  B.  83.  The  addition  of  a  third  party  to  a  note  originally  issued  as  a 
joint  and  several  promissory  note  by  two  persons  is  a  material  alteration 
of  the  note  {Gardner  v.  Walsh,  supra,  overruling  Catton  v.  Simpson  (1838), 
8  Ad.  &  El.  136).  Where  a  guarantee  is  by  the  addition  of  such  words 
as  "at  any  time  "  converted  into  a  continuing  guarantee  without  the  authority 
or  consent  of  the  surety,  the  words  so  added  will  be  disregarded  and  the 
guarantee  confined  to  one  transaction  only,  if  such  be  its  expressed  original 
limit  of  liability  {Bovill  v.  Turner  (1815),  2  Chit.  205,  where  a  guarantee  for 
the  supply  of  coals  for  £50  at  one  time  was  subsequently  altered  into  a  con- 
tinuing guarantee  up  to  that  pecuniary  limit  by  the  addition  of  the  words  "at 
any  time  "  ;  and  see  Jones  v.  Beach  (1852),  2  De  G.  M.  &  G.  886). 

{u)  Davidson  v.  Cooper,  supra,  per  Denman,  C.J.,  at  p.  352  ;  Bank  of 
Hindostan,  China,  and  Japan  v.  Smith,  supra. 
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Sub-Sect.  3. — Failure  of  Consideration. 

1023.  Total  failure  of  the  consideration  {a)  for  the  surety's 
promise  of  guarantee  will  discharge  him,  and  affords  a  good  ground 
of  defence  to  an  action  by  the  creditor  against  the  surety,  who, 
in  such  circumstances,  is  entitled  to  have  the  guarantee  delivered 
up  to  him  (6). 

Where  a  bank  gives  a  letter  of  credit  permitting  a  company  to 
draw  bills  upon  it  in  consideration  of  the  latter  undertaking  to  do 
certain  things  with  a  view  to  providing  means  for  the  meeting  of 
such  bills  when  they  become  due,  sureties  for  the  fulfilment  of 
such  undertaking  will*' not  be  discharged  from  liability  under  their 
guarantee  on  the  ground  of  failure  of  consideration  where,  owing 
to  the  subsequent  failure  of  the  bank,  after  accepting  such  bills,  the 
company  wrongfully  refuses  to  carry  out  its  undertaking  and  the 
bills  are,  partly  in  consequence  of  such  refusal,  not  met  at 
maturity  (c). 

Sub-Sect.  4. — Non- fulfilment  of  Conditions  Precedent. 

1024.  When  conditions  precedent  to  the  liability  of  the  surety 
iiave  not  been  fulfilled  {d),  or  have  become  incapable  of  fulfilment  [e), 
the  surety  is  entitled  to  be  relieved  altogether  from  liability  and  to 
have  his  guarantee  delivered  up  to  be  cancelled  (/).  He  may  obtain 
such  relief  either  in  an  action  brought  by  him  {g),  or  else,  should 
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(a)  As  to  the  consideration  for  a  promise  of  guarantee,  see  pp.  450  ei  seq.,  ante. 

(b)  Cooper  v.  Joel  (1859),  1  De  Gr.  F.  &  J.  240;  Favij  v.  ^Sm^^i  (1901),  17 
T.  L,  E.  471.  Thus,  where  the  consideration  for  a  guarantee  is  the  postpone- 
ment, with  the  consent  of  the  execution  creditor,  of  a  sale  of  goods  by  the 
sheriff,  and  notwithstanding  such  consent  the  sale  takes  place,  because  the 
requisite  consent  of  another  person  to  such  postponement  is  not  obtained, 
the  surety  is  discharged  from  liability  {Cooper  v.  Joel,  supra,  where  the 
execution  creditors  seem  to  have  represented  to  the  surety  that  they  had 
power  to  stop  the  sale  and  that  it  would  be  stopped).  So,  also,  a  surety  for 
payment  of  a  composition  to  creditors  is  discharged  from  liability  where  sub- 
sequently the  debtor  is  made  a  bankrupt  and  the  composition  is  annulled 
{Walton  Y.  Cook  (1888),  40  Ch.  D.  325)  ;  and  such  a  surety  will  also  be  dis- 
charged from  liability  where  the  deed  of  composition  is  framed  so  as  to  require 
that  all  the  creditors  shall  accept  the  composition  thereby  secured  and  all  the 
creditors  do  not  execute  the  deed  {Latter  v.  White  (1870),  L.  E.  5  Q.  B.  622, 
per  CocKBTJEN,  C.J.,  at  p.  641,  whose  dictum  is  unaffected  by  the  reversal  of  his 
decision  on  another  point  (1871),  L.  E.  6  Q.  B.  474,  Ex.  Gh. ;  reversal  affirmed 
(1872),  L.  E.  5  H.  L.  578;  and  see  Weighton  v.  Cuthhert  &  Son  (1906), 
14  Scots  Law  Times,  251). 

(c)  Be  Barber  &  Co.,  Ex  parte  Agra  Bank  (1870),  L.  E.  9  Eq.  725. 

(d)  See  pp.  489  et  seq.,  ante.  A  condition  precedent  has  been  defined  to  be  **  one 
which  the  party,  for  whose  benefit  it  was  inserted,  can  insist  upon  being  fulfilled 
before  he  carries  out  the  contract"  {Century  Shipping  Co.,  Ltd.  v.  Symons  &  Co. 
(1904),  Times,  17th  March,  C.  A.,  per  Collins,  M.E.).  See  title  Contract, 
Yol.  YII.,  pp.  432  et  seq. 

(e)  Bickaiy  v.  Lewis  (1905),  22  T.  L.  E.  130;  and  see  Latter  v.  White  (1872), 
L.  E.  5  H.  L.  578. 

(/)  LvansY.  Bremridge  (1855),  2  K.  &  J.  174;  Fitzgerald  v.  M'Coiuan,  [1898] 
2  I.  E.  1  ;  Bice  v.  Oo7^don  (1848),  11  Beav.  265  ;  Underhill  v.  Hm-wood  (1804), 
10  Yes.  209. 

{g)  Such  an  action  must  be  brought  in  the  Chancery  Division  of  the  High 
Court,  to  which  it  is  specially  assigned  (Judicature  Act,  1873  (36  &  37  Yict. 
c.  66),  s.  34).    Where  there  is  no  right  of  contribution  amongst  sureties  any  one 
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Sect.  2.  he  be  defendant  to  an  action  on  the  guarantee,  by  means  of  a 
Avoidance   defence  relying  on  the  equity  to  have  the  guarantee  set  aside 

of  the      and  cancelled  (Ji). 
Guarantee.      \  surety  is  not,  however,  discharged  from  liability  by  reason  of 
the  principal  debtor  unjustifiably  refusing  to  fulfil  some  condition 
or  undertaking  beneficial  both  to  the  creditor  and  to  the  surety  (i). 

Sect.  3. — Discharge  from  Liability  (j). 
Sub- Sect.  1. — Variation  of  the  Terms  of  the  Principal  Contract. 

1025.  Any  material  variation  of  the  terms  of  the  contract  between 
the  creditor  and  the  principal  debtor  will  discharge  the  surety  (A;), 
who  is  relieved  from  liability  by  the  creditor  dealing  with  the 
principal  debtor  (or  with  a  co-surety)  in  a  manner  at  variance  with 
the  contract  the  performance  of  which  is  guaranteed  (Z).  When  a 
person  becomes  surety  for  another  in  a  specific  transaction  or 
obligation,  the  terms  and  conditions  of  the  principal  obligation  are 
also  the  terms  and  conditions  of  the  suretyship  contract,  and  if  the 
creditor,  without  the  consent  of  the  surety,  alter  those  terms  to  the 
prejudice  of  the  surety,  the  latter  will  be  free  (m),  it  being  the  clearest 


Material 
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the  terms  of 
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of  them  may  sue  in  the  Chancerj^  Division  to  have  the  guarantee  cancelled 
without  joining  the  other  sureties  as  parties  {Pendlebury  v.  Walker  (1841),  4 
Y.  &  0.  (ex.)  424).    See  also  p.  608,  ante. 

[h)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  24  (2) ;  Mostijn  v.  West 
Mostyn  Coal  and  Iron  Co.  (1876),  1  C.  P.  D.  145  ;  Breslauer  v.  Barwick  (1876), 
24  W.  E.  901  ;  Storey  v.  Waddle  (1879),  4  Q.  B.  D.  289,  C.  A. ;  Oathercole  v.  Smith 
(1881 ),  7  Q.  B.  D.  626,  0.  A. ;  Bl^st  v.  Broivn  (1862),  3  GifE.  450 ;  and  see  Luning 
v.  Milton  (1890),  7  T.  L.  E.  12  y  Lawrence  v.  Walmsley  (1862),  12  0.  B.  (n.  s.) 
799  ;  Evans  v.  Bremridge  (1885),  2  K.  &  J.  174. 

(f)  Re  Barber  &  Co.,  Ex  parte  Agra  Batik  {1810),  L.  E.  9  Eq.  725. 
(  j)  For  discharge  by  operation  of  the  Statutes  of  Limitation,  see  title 
Limitation  of  Actions. 

{h)  General  Steam  Navigation  Go.  v.  Bolt  (1859),  6  C.  B.  (n.  s.)  550  ;  Holme 
V.  Brunskill  (1878),  3  Q.  B.  D.  495,  0.  A. ;  Browne  v.  Carr  (1831),  7  Bing.  508, 
jper  TiNDAL,  C.J.,atp.  515;  Re  Wolmershausen,  Wolmershausen  v.  Wolmershausen 
(1890),  62  L.  T.  541  ;  and  see  Toames  Co-operative  Agricultural  and  Dairy  Society, 
Ltd.  V.  Foley,  [1910]  2  I.  E.  277,  C.  A. ;  Cosford  Union  v.  Poor  Law  and  Local 
Government  Officers'  Mutual  Guarantee  Association,  Ltd.  (1910),  103  L.  T.  463. 
As  to  disclosure  of  variations,  see  pp.  540,  541,  ante. 

{I)  Ward  V.  National  Bank  of  New  Zealand  (1883),  8  App.  Cas.  755,  763,  P.  0. ; 
Newton  v.  Ghorlton  (1853),  10  Hare,  646,  ^?er  Wood,  Y.-C,  at  pp.  652,653. 
So,  a  surety  for  payment  of  a  composition  to  creditors  by  the  principal  debtor 
is  discharged  from  liability  to  a  particular  creditor,  who,  without  his  consent  or 
knowledge,  obtains  from  the  principal  debtor  an  agreement  binding  the  latter 
to  pay  the  creditor's  debt  in  full  [Mayhew  y.Boyes  (1910),  103  L.  T.  1,  0.  A.). 

(m)  Steiuart,  Moir,  and  Muir  y.  Brown  (1871),  9  Macph.  (Ct.  of  Sess.)  763,  ^er 
Sir  James  Moncreiff,  Lord  Justice- Clerk,  at  p.  766 ;  but  see  Nicolsons  v. 
Burt  (1882),  10  E.  (Ct.  of  Sess.)  121.  In  order  to  enable  a  creditor  to  deal  as 
he  likes  with  the  principal  debtor  without  discharging  the  surety,  guarantees 
often  provide  that  the  creditor  shall  be  at  liberty  to  act  as  though  the  surety 
were  a  principal  debtor,  and  to  regard  him  as  siich  (see  Encyclopaedia  of 
Porms  and  Precedents,  Yol.  YL,  p.  192 ;  Greenwood  v.  Francis,  [1899]  1  Q.  B. 
312,  C.  A.;  Perry  y.  National  Provincial  Bank  of  England,  [1910]  1  Ch.  464, 
C.  A.),  or  that  the  surety  shall  be  treated  as  though  he  were  jointly  liable  with 
the  principal  debtor  (see  Encyclopaedia  of  Porms  and  Precedents,  Yol.  YL, 
pp.  194,  211),  or  that  the  creditor  shall  be  at  liberty  to  give  time  or 
other  indulgence  to  the  principal  debtor  without  impairing  the  guarantee 
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and  most  evident  equity  not  to  carry  on  any  transaction  without  the      Sect.  3. 
privity  of  the  surety,  who  must  necessarily  have  a  concern  in  every  Discharge 
transaction  with  the  principal  debtor  (n),  and  who  cannot  as  surety  from 
be  made  liable  for  default  in  the  performance  of  a  contract  which  Liability, 
is  not  the  one  the  fulfilment  of  which  he  has  guaranteed  (o).  Thus,  a 
surety  for  the  performance  pf  an  agreement  which  provides  that 
advances  shall  be  made  to  the  principal  debtor  by  means  of  con- 
signments is  discharged  from  liability  if  acceptances  are  substituted 
for  the  consignments  (p).    So  a  surety  for  payment  of  an  annuity 
is  wholly  discharged  from  liability  by  the  alteration,  without  his 
consent,  of  the  time  for  and  terms  of  its  redemption  (q). 

1026.  Where  a  surety  pledges  his  personal  credit  by  bond  or  Release  of 
covenant,  and  by  the  same  contract  also  pledges  his  goods,  or  Pf^f^^^^' 
mortgages  or  charges  his  lands,  as  security  for  the  same  debt,  any  P  ^  • 
alteration  of  the  contract  by  the  mortgagee  and  the  principal  debtor 
behind  the  back  of  the  surety,  as,  for  example,  by  a  consolidation 
deed,  with  a  fresh  covenant  for  payment  of  the  principal  sum  and 
other  moneys  subsequently  advanced  at  a  later  date,  will  discharge 
the  surety  from  all  personal  liability  and  also  release  the  property 
which  the  surety  has  included  in  the  contract  (r). 

(see  Encyclopaedia  of  Forms  and  Precedents,  Yol.  YI.,  pp.  246,  253,  255). 
Provisions  of  this  kind  are  specially  useful  in  tke  case  of  guarantees  given  to 
banks ;  or  for  the  performance  of  building  contracts ;  or  for  the  payment  of 
rent  by  co-operative  societies,  to  whom  one  or  more  small  holdings  are  about 
to  be  let  by  a  county  council  with  the  consent  of  the  Board  of  Agriculture  and; 
Fisheries  under  the  provisions  (see  especially  s.  9)  of  the  Small  Holdings  and 
Allotments  Act,  1908  (8  Edw.  7,  c.  36). 

[n)  Bees  v.  Berrington  (1795),  2  Yes.  540,  ]per  Lord  Loughborough,  L.C.,  at 
p.  543. 

(o)  Taylor  v.  Bank  of  Neiu  South  Wales  (1886),  11  App.  Oas.  596,  603,  P.  0.  ; 
and  see  Polak  v.  Everett  (1876),  1  Q.  B.  D.  669,  0.  A. ;  Holme  v.  Brunskill  (1878), 
3  Q.  B.  D.  495,  C.  A. ;  Grant  v.  Budd  (1874),  30  L.  T.  319,  ^er  Blackburn,  J., 
at  p.  320. 

{jp)  Bellingham  v.  Freer  (1837),  1  Moo.  P.  C.  0.  333.  A  surety  to  the  vendor 
of  ships  for  payment  of  the  purchase-money  by  the  purchasers  is  discharged  from 
liability  by  the  improper  user  by  the  vendor  of  one  of  the  ships  sold,  which  the 
latter  had  agreed  with  the  purchasers  to  freight  {Burke  v.  Bogerson  (1866),  12  Jur. 
(n.  s.)  635,  0.  A.).  Where  the  principal  contract  obliges  the  creditor  to  give  three 
months'  notice  to  the  principal  debtor  requiring  him  to  pay,  and  the  creditor 
fails  to  give  such  notice,  the  surety  will  be  discharged,  even  though,  owing  to 
the  death  of  the  principal  debtor,  it  has  become  impossible  to  fulfil  this 
requirement  {Bickahy  v.  Lewis  (1906),  22  T.  L.  E.  130). 

Iq)  Eyre  v.  Bartrop  (1818),  3  Madd.  221.  So  where  a  surety  guarantees  the 
redemption  by  the  principal  debtor  of  shares  in  a  company  to  which  the  principal 
debtor  is  about  to  assign  his  business,  and  afterwards  the  mode  of  redemption 
is  altered  without  the  surety's  consent,  and  to  his  prejudice,  by  substituting 
for  certain  book  debts  (made  applicable  by  the  principal  agreement  to  the 
redemption  of  the  shares)  certain  other  shares  and  cash,  the  surety  will  be  dis- 
■  charged  [Polak  y.  Everett,  supra).  A  guarantee  given  for  the  due  performance  of 
a  shipbuilding  contract  which  stipulates  for  payment  by  instalments  as  certain 
stages  of  the  work  are  reached  is  discharged  if  the  bmlding  owner  allows  the 
greater  portion  of  the  last  two  instalments  to  be  anticipated  [General  Steam 
Navigation  Co.  v.  Bolt  (1859),  6  0.  B.  (n.  s.)  550  ;  Calvert  v.  London  Dock  Co. 
(1838),  2  Keen,  638;  Warrey.  Calvert  (1837),  7  Ad.  &  El.  143).  In  the  two 
last -mentioned  cases  a  surety  for  a  contractor  was  relieved  from  liability 
because  advances  had  been  made  to  the  latter  greater  than  the  works  contract 
permitted. 

(r)  Bolton  v.  Salmon,  [1891]  2  Ch.  48. 
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1027.  Certain  departures  from  the  terms  of  the  principal  contract 
will  not,  however,  discharge  the  surety  (s).  Thus,  a  surety  cannot 
claim  to  be  discharged  on  the  ground  that  his  position  has  been 
altered  by  the  conduct  of  the  person  with  whom  he  has  contracted, 
where  that  conduct  has  been  caused  by  the  fraudulent  act  or  omis- 
sion, against  which  the  surety,  by  the  contract  of  suretyship,  has 
guaranteed  the  employer  {t)  to  whom  the  surety  owes  a  duty  to  see 
that  the  principal  performs  his  obligations  {a).  Therefore  sureties 
who  have  guaranteed  that  a  works  contract  shall  be  well  and  truly 
executed  will  not  be  discharged  by  the  payment  to  the  contractor 
of  retention  moneys  upon  a  final  certificate  obtained  by  fraud  of 
the  contractor  from  the  owner  of  the  works,  as  such  fraud  is  one  of 
the  risks  covered  by  and  incident  to  such  a  guarantee  (h).  Nor 
will  a  surety  be  discharged  from  liability  where  the  principal  debtor 
has  by  fraud  obtained  an  increase  of  salary  from  his  employers 
thereby  varying  the  principal  contract  (c). 

1028.  A  surety  who  has  guaranteed  the  due  performance  of  a 
building  contract,  which  entitles  the  employers  to  superintend 
the  execution  of  the  works,  will  not  be  discharged  by  the  mere 
non-exercise  of  the  right  of  superintendence  (d),  as  a  mere  omis- 
sion on  the  part  of  an  employer  holding  a  guarantee  will  not 
discharge  a  surety,  unless,  apparently,  it  is  an  omission  to  do  some 
act  which  the  employer  has  contracted  with  the  surety  to  do,  or  to 
preserve  some  security  to  the  benefit  of  which  the  surety  is 
entitled  (g).  •  Where  a  guarantee  for  an  agent  leaves  the  mode  of 
accounting  between  him  and  his  principals  to  the  discretion  of 
the  latter,  who  by  an  agreement  with  him  substitute  for  the 
original  method  of  accounting  another  of  a  different  but  reason- 
able character,  the  surety  will  not  be  discharged  (/) ;  nor  will 
he  necessarily  be  discharged  by  the  employers'  acquiescence  in  an 
irregular  mode  of  accounting  (^),  nor  by  the  employers'  non-compli- 
ance with  their  bye-laws  for  the  examination  of  their  servants' 
accounts  (h),  nor  by  negligence  in  auditing  the  accounts,  nor  by 
allowing  the  principal  debtor  to  retain  in  his  hands  balances  far 
exceeding  the  amount  permitted  by  the  suretyship  bond  and  prin- 
cipal contract,  without  payment  being  required  or  notice  given  to 
the  surety  (i). 


(s)  As  to  the  effect  of  changing  the  duration  of  a  servant's  enaployment,  see 
p.  496,  ante. 

{t)  King ston-upon- Hull  Corporation  v.  Harding,  [1892]  2  Q.  B.  494,  C.  A.,  per 
BowEN,  L.  J.,  at  pp.  504,  505 ;  and  see  Bramley  Union  Guardians  v.  Guarantee 
Society  (1900),  64  J.  P.  308,  0.  A. 

(a)  Creighton  v.  Bankin  (1840),  1  CI.  &  Pin.  325,  H.  L. 

(6)  Kin gston-upon- Hull  Corporation  v.  Harding,  supra;  and  see  Daivson  v. 
Lawes  (1854),  Kay,  280. 

c)  Bramley  Union  Guardians  v.  Guarantee  Society,  supra. 

d)  l^in gston-upon- Hull  Corporation  v.  Harding,  supra. 

e)  Ibid.,  per  BowEN,  L.J.,  at  p.  508. 

/)  Steiuart  v.  M'Kean  (1855),  10  Exch.  675;  Holme  v.  BrunsJcill  (1878),  3 
a  B.  D.  495,  C.  A. 

iff)  Durham  Corporation  v.  FoivUr  (1889),  22  Q.  B.  D.  394  (rate  collector). 
ill)  Price  V.  Kirkham.  (1864),  3  H.  &  C.  437. 
(i)  Creighton  v.  Bankin,  supra. 
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In  the  case  of  a  guarantee,  limited  as  to  amount,  for  the  due     Sect.  3. 
and  regular  payment  of  goods  to  be  supplied  to  a  trader  the  surety  Discharge 
is  not  discharged  by  a  subsequent  agreement  between  the  vendors  from 
and  the  trader  providing  that  the  latter  shall  purchase  from  Liability, 
them  all  the  goods  he  requires  for  his  business,  or  in  default  pay 
them  a  fixed  commission  on  all  goods  he  may  purchase  elsewhere  {k). 
An  indemnity  in  respect  of  all  liability  to  be  incurred  in  giving 
a  bond  to  the  Treasury  is  applicable  to  a  payment  subsequently 
made  by  the  obligor  of  such  bond  to  the  Treasury  for  the  express 
purpose  of  obtaining  the  cancellation  of  the  bond  originally  given, 
where  the  surety's  position  has  not  been  materially  altered  by  such 
payment  (Z). 

1029.  Where  a  person  has  become  surety  for  the  performance  Part 

of  two  things  which  are  separate  and  distinct,  a  subsequent  sanation, 
variation,  without  the  surety's  consent,  of  the  principal  contract 
as  to  one  of  them  only  will  not  relieve  the  surety  from  liability 
in  respect  of  the  other  thing  should  it  not  be  performed  (771). 

1030.  That  which  merely  deprives  the  principal  debtor  of  a  Removal  of 
moral  inducement  to  perform  his  contract  will  apparently  not  mduce- 
discharge  his  surety  from  liability  (n). 

1031.  The  surety  is  not  discharged  by  any  variation,  though 
material,  of  the  principal  contract,  if  made  with  his  concurrence  (0). 
But  apparently  he  is  not  bound  to  warn  the  creditor  against  doing 
some  act  in  actual  contemplation,  of  which  he  has  knowledge,  and 
which,  if  done,  will  discharge  him  (p) ;  nor  will  his  mere  knowledge 
of  irregularities  committed  by  the  creditor  in  carrying  out  the 
principal  contract  necessarily  amount  to  consent  thereto  (q). 

1032.  "Where  a  surety  desires  that  all  or  any  variations  of  the  Surety 
principal  contract  shall  relieve  him  from  liability,  whether  they  be  S^^jJ^^i^g^^^ 
material  or  not,  he  must  state  in  his  guarantee  that  he  contracts  faith"  of  the 
"  on  the  faith"  of  the  principal  contract (i*)  ;  otherwise,  unless  the  principal 

  contract. 

{k)  Steiuart  and  McDonald  v.  Young  (1894),  38  Sol.  Jo.  385. 
(Z)  Webster  v.  Fefre  (1879),  4  Ex.  D.  127. 

(m)  Harrison  Y.  Seymour  (1866),  L.  E.  1  0.  P.  518  ;  and  see  Croydon  Gas  Co. 
V.  Dickinson  (1876),  2  0.  P.  D.  46,  0.  A. ;  SkiUetf  v.  Fletcher  (1867),  L.  E.  2 
0.  P.  469,  Ex.  Ch. 

(n)  Grant  v.  Budd  (1874),  30  L.  T.  319,  per  Blackbtjun,  J.,  at  p.  320. 

(0)  Woodcock  V.  Oxford  and  Worcester  Rail.  Co.  (1853),  1  Drew.  521 ;  and  see 
Oakford  v.  European  and  American  Steam  Shipping  Co.  (1863),  1  Hem.  &  M. 
182;  Swire  Y.  Redman  (1876),  1  Q.  B.  D.  536  ;  Browne  y.  Garr  (1831),  7  Bing. 
508,  515,  516 ;  Hollier  v.  Eyre  (1842),  9  CI.  &  Fin.  1,  H.  L.,  per  Lord  Cottei^. 
HAM,  at  p.  52;  Be  Blakely,  Ex  parte  Harvey,  Ex  parte  Springfield  (1854),  4  De 
G.  M.  &  a.  881,0.  A.  ,  per  Turner,  L.  J.,  at  p.  899.  As  to  a  surety's  revival  of 
his  liability  by  a  subsequent  promise  or  consent,  see  Phillips  v.  Foxall  (1872), 
L.  E.  7  Q.  B.  666,  per  Quain,  J.,  at  pp.  676,  677  ;  Mayhew  v.  Crickett  (1818), 
2  Swan.  185  ;  Smith  v.  Winter  (1838),  4  M.  &  W.  454. 

[p)  Polak  Y.  Everett  (1876),  1  Q.  B.  D.  669,  0.  A.,  per  Blackburn,  J.,  at 
p.  673 ;  and  see  Bees  v.  Berrington  (1795),  2  Yes.  540 ;  2  White  &  Tud.  L.  0., 
7th  ed.,  568. 

(q)  Warre  v.  Calvert  (1837),  7  Ad.  &  El.  143,  per  Littledale,  J.,  at  p.  155. 

(r)  See  Encyclopaedia  of  Eorms  and  Precedents,  Vol.  YI.,  p.  204;  Holme  y. 
Brunskill  (1878),  3  Q.  B.  D.  495,  0.  A. ;  Sanderson  v.  Aston  (1873),  L.  E.  8 
Excli.  73,  76;  Whitcher  v  Hall  (1826),  5  B.  &  0.  269. 
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surety  can  prove  that  he  received  notice  of  the  terms  of  such 
contract  (s),  or  has  embodied  such  terms  in  his  own  contract  of 
guarantee  (t),  nothing  short  of  a  material  variation  of  these  terms 
will  operate  to  discharge  him  from  liability  (a). 

1033.  Whether  in  any  particular  case  the  position  of  the  surety 
has  been  altered  is  a  question  of  fact  and  not  of  law,  though  there 
may  be  facts  which  would  make  it  obviously  impossible  not  to  say 
that  in  law  there  is  an  alteration  of  the  position  of  the  surety  (5). 
The  surety  will,  however,  be  discharged,  where,  at  least,  he  con- 
tracts "  on  the  faith  "  of  the  principal  contract,  if  it  is  not  self- 
evident,  without  inquiry,  that  the  variation  complained  of  will 
prove  beneficial,  or  at  least  not  prejudicial,  to  him  (c). 

Sub-Sect.  2.—  Variation  without  the  Surety's  Consent  of  his  own  Contract  with 

the  Creditor. 

1034.  Any  variation  of  the  contract  of  the  surety  with  the 
creditor  (i),  whether  it  be  of  the  express  terms  of  the  guarantee 
itself  or  of  the  embodied  terms  of  the' principal  contract  (e),  which 
is  not  obviously  and  without  inquiry  quite  unsubstantial,  will 
discharge  the  surety  from  liability  (/),  whether  it  injure  him  or 
not(^).    Where,  therefore,  a  guarantee  stipulates  that- a  certain 

(s)  Sanderson  v.  Aston  (1873),  L.  E.  8  Exch.  73,  76;  Holme  v.  Brunshill 
(1878),  3  a  B.  D.  495,  0.  A. ;  Stewart  v.  M' Kean  [l^bb),  10  Exch.  675.  A 
surety  wlio  receives  notice  of  the  terms  of  the  principal  contract  is  deemed  to 
contract  **  on  the  faith  "  thereof  {ihid.). 

(t)  Glyn  V.  Hertel  (1818),  8  Taunt.  208 ;  Qarrett  v.  Handley  (1825),  4  B.  &  0. 
664  ;  Holme  v.  Brunshilly  supra;  but  see  Baynton  v.  Morgan  (1888),  21  Q.  B.  D. 
101.  Where  the  terms  of  the  principal  contract  are  embodied  in  a  guarantee, 
any  breach  thereof  is  a  breach  of  the  guarantee  itself  and  therefore  discharges 
the  surety;  see  Bacon  v.  Chesney  (1816),  1  Stark.  192  ;  Blest -y.  Brown  (1862),  3 
Giff.  450;  Whitcher  v.  Hall  (1826),  6  B.  &  0.  269;  Holme  v.  Brunshill,  supra, 
jper  Cotton,  L.J.,  at  p.  505. 

(a)  Holme  v.  Brunsldll,  supra;  Steivart  v.  irXean,  supra. 

(b)  Kingston-upon-Hull  Corporation  v.  Harding,  [1892]  2  Q.  B.  494,  C.  A.,  per 
BowEN,  L.J.,  at  p.  506. 

(c)  Holme  v.  Brunshill,  sup>ra.  If  a  surety  has  joined  in  a  bond  for  £1,000, 
and  the  creditor  agrees  that  the  debt  shall  be  £500  only,  then  the  alteration 
can  only  be  for  the  benefit  of  the  surety,  and  his  responsibility  cannot  be  lost 
by  the  change  {Croydon  Gas  Co.  v.  Dickinson  (1876),  2  C.  P.  D.  46,  C.  A.,  per 
Amphlett,  J.  A.,  at  p.  51). 

{d)  Many  of  the  cases  cited  at  pp.  479  et  seq.,  ante,  upon  the  extent  of  the 
surety's  liability,  and  which  show  that  his  contract  is  one  strictissimi  juris,  also 
exemplify  this  sub -section. 

{e)  See  p.  549,  ante,  and  notes  (s)  and  [t),  supra,  where  cases  are  cited  to 
show  that,  when  the  terms  of  the  principal  contract  are  embodied  in  the 
guarantee  itself,  any  variation  thereof  also  constitutes  a  variation  of  the  surety's 
contract  with  the  creditor,  and  necessarily,  therefore,  discharges  him  from 
liability. 

(/)  Holme  V.  Brunshill,  supra,  per  Cotton,  L.  J.,  at  pp.  505,  506.  In  the  follow- 
ing cases  the  surety  was  held  not  to  be  discharged,  as  there  had  been  no  real 
variation  of  the  terms  of  the  guarantee:  Davey  v.  Phelps  (1841),  2  Man.  &  G. 
300;  Taylor  v.  Bank  of  Neiu  South  Wales  (1886),  11  App.  Cas.  596,  P.  C. ;  Price 
V.  Kirhham  (1864),  3  PI.  &  C.  437  ;  Evans  v.  Earle  (1854),  10  Exch.  1 ;  Be 
Wolniershausen,  Wolmershausen  v.  Wolmershausen  (1890),  62  L.  T.  541. 

{g)  General  Steam  Navigation  Co.  v.  Bolt  (1859),  6  C.  B.  (n.  s.)  650,  575; 
Whitcher  y.  Hall,  supra;  Wright  v.  Sandars  (1857),  3  Jur.  (n.  s.)  504;  Bow- 
maher  v.  Moore,  Shirreff  and  Treles  (1819),  7  Price,  223;  Luning  v.  MiUon  (1890), 
7T.  L.  B.  12. 
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period  of  credit  shall  be  given  to  the  principal  debtor,  this 
stipulation  must  be  strictly  adhered  to  (h).  If,  however,  no 
definite  period  of  credit  be  prescribed  by  the  guarantee,  then 
a  reasonable  credit  must  be  given  (i),  and  not  merely  the  strict 
customary  credit"  of  the  trade  (/c).  Again,  a  surety  for  pay- 
ment of  a  bill  of  exchange  for  a  stated  sum  of  money  will  not 
be  liable,  even  for  that  sum,  if  the  bill  be  given  for  a  different 
amount  (0,  nor  in  the  case  of  renewed  bills  unless  they  sub- 
stantially correspond  with  the  originals  (m).  A  surety  who  has 
agreed  to  pay  whatever  another  party  is  made  to  pay  under  a  policy 
of  insurance  is  not  liable  for  sums  paid  by  the  latter  under  a  scheme 
of  arrangement  substituted  for  the  policy  (n).  A  surety  bond  con- 
ditioned for  payment  by  the  defendant  in  an  action  of  a  sum  to  be 
awarded  by  the  judgment  of  a  court  does  not  extend  to  a  sum 
awarded  under  a  judgment  obtained  by  consent  (o).  Moreover, 
a  surety  whose  liability  is  defined  by  one  Act  of  Parliament  may, 
in  consequence  of  a  change  in  his  position  accomplished  by  a 
subsequent  statute,  be  wholly  discharged  (p). 

1035.  Strict  adherence  to  the  terms  of  the  surety's  contract  is  strict 
required.    Thus,  a  surety  is  not  liable  for  moneys  to  be  received  by  adherence  to 
another,  unless  that  other  personally  received  them(g),  and,  if  a  ne^^^ggary. 
person  has  become  a  surety  for  the  due  accounting  for  moneys 
received  by  one  person  alone,  he  is  not  liable  for  the  latter' s  default 
jointly  with  another  (r).    Moreover,  where  a  surety  stipulates  for  an 
advance  .of  money  to  be  made  to  a  third  person,  this  stipulation  will 
not  be  satisfied  by  the  mere  giving  of  credit  for  a  promissory  note 
without  a  cash  advance  (a).    A  surety  who  has  guaranteed  the  pay- 
ment of  gold  to  be  supplied  to  a  goldsmith  for  the  purposes  of 
his  trade  will  not  be  liable  if  partly  gold  and  partly  money  be 
given  (h),  nor  will  a  surety,  who  has  agreed  to  guarantee  the  pay- 
ment of  flour  of  a  particular  kind  to  be  supplied  to  another  to 


{h)  Bacon  v.  Chesney  (1816),  1  Stark.  192,  ^cr  Lord  Ellenboeough,  C.J.,  at 
p.  193. 

(i)  Henton  v.  Paddison  (1893),  68  L.  T.  405.  This  being  so,  it  is  difficult  to 
understand  why  it  was  held  in  Farr's  Banking  Co.  v.  Yates,  [1898]  2  Q.  B.  460, 
that  the  Statute  of  Limitations  runs  in  favour  of  a  surety  for  a  customer  to 
whom  advances  have  been  made  by  his  bankers,  not  from  a  reasonable  time 
after  each  advance,  or,  as  was  held  in  the  previous  case  of  Hartland  v.  Jakes 
(1863),  1  H.  &  0.  667,  which  was  not  cited  in  the  later  case,  from  the  time  when 
a  balance  is  struck  and  a  claim  is  made,  but  from  the  date  of  each  advance. 
See  also  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co.,  Ltd.,  [1909]  2  Oh.  401, 
406.  As  to  duration  of  liability  on  guarantees,  see  pp.  491  et  seq.,  ante.  As  to 
operation  of  Statutes  of  Limitation,  see,  generally,  title  Limitation  of  Actions^ 

(k)  Simpson  v.  Manley  (1831),  2  Or.  &  J.  12. 

(l)  Philips  V.  Astling  (1809),  2  Taunt.  206 ;  and  see  Pickles  v.  Thornton  (1875), 
S3  L.  T.  658,  0.  A. ;  Clarice  v.  Oreen  (1849),  3  Exch.  619. 
(m)  Barler  v.  Mackrell  (1892),  41  W.  E.  341,  0.  A. 

(n)  Mortgage  Insurance  Cm-poration  v.  Pound  (1895),  64  L.  J.  (q.  B.)  394,  0.  A. 
(o)  Tatum  v.  Evans  (1885),  54  L.  T.  336. 
(p)  Finch  V.  Jukes,  [1877]  W.  N.  211. 

Mills  V.  Alderlviry  Union  Guardians  (1849),  3  Exch.  590. 
(r)  IMd.;  and  see  Bellairs  v.  Ebsworth  (1811),  3  Camp.  53;  London  Assurance 
Co.  V.  Bold  (1844),  6  Q.  B.  514. 

(a)  Archer  v.  Hudson  (1844),  7  Beav.  551. 
(5)  Evans  v.  Wlajle  (1829),  5  Bing.  485. 
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enable  the  latter  to  fulfil  an  order,  be  liable  if  flour  of  an  inferior 
quality  is  delivered  (c). 

Sub-Sect.  3. —  Binding  Agreement  to  give  Time  to  the  Principal  Dehtor. 

1036.  A  binding  agreement  (r:?)  between  the  creditor  and  the 
principal  debtor  to  give  time  to  ihe  latter,  as  distinguished  from 
mere  passive  inactivity  on  the  part  of  the  former  (not  resulting 
from  any  contract  with  the  principal  debtor),  will  discharge  the 
surety  from  liability  (e),  if  made  without  his  consent  (/),  whether 
he  be  prejudiced  thereby  or  not  (g).  To  have  this  effect,  however, 
the  parties  must  respectively  occupy  the  relation  of  creditor, 
principal,  and  surety,  as  the  giving  of  time  will  not  discharge  a 
mere  quasi-smetj  (h).  It  is  immaterial  whether  the  surety  became 
so  originally  or  has,  to  the  knowledge  of  the  creditor,  though  with- 
out the  latter's  consent,  by  subsequent  agreement  with  his  co-debtor, 
ceased  to  be  a  mere  co-debtor  and  become  a  surety  (i).  Moreover, 

(c)  Blest  V.  Broiun  (1862),  3  Giff.  450. 

.  [d]  Clarke  v.  Birley  (1889),  41  Ch.  D.  422  ;  Bamuell  v.  Howarth  (1817),  3  Mer. 
272,  2?er  Lord  EldoN",  L.C.,  at  p.  278;  and  see  Creighton  v.  Bankin  (1840),  7 
01.  &  Fin.  325,  H.  L. 

(e)  The  following  cases  may  be  referred  to  in  proof  of  the  proposition  in  the 
text :— Combe  v.  Wolfe  (1832),  8  Bing.  156  ;  Lewis  v.  Jones  (1825),  4  B.  &  0.  506, 
515;  Overend,  Ournei/  &  Go.  [Liquidators)  y.  Oriental  Financial  Corporation  {Liqui- 
dators) (1874),  L.  E.  7  H.  L.  348  ;  Hawkshaw  v.  Parkins  (1819),  2  Swan.  539,  per 
Lord  Eldon,  L.O.,  at  p.  546;  Browne  v.  Carr  (1831),  7  Bing.  508,  _per  Tindal, 
C.J.,  at  p.  515  ;  Newton  v.  Cliorlton  (1853),  2  Drew.  333,  338 ;  Samuell  v. 
Howarth,  supra  ;  Bees  v.  Berrington  (1795),  2  Ves.  540;  Nishet  v.  Smith  (1785),  2. 
Bro.  0.  C.  579;  Blake  v.  White  (1835),  1  Y.  &  0.  (ex.)  420 ;  Wright  v.  Simpson 
(1802),  6  Yes.  714,  734;  Clarke  v.  Henty  (1838),  3  Y.  &  0.  (ex.)  187 ;  Bailey  v. 
Edivards  (1864),  4  B.  &  S.  761;  Ewin  v.  Lancaster  (1865),  12  L.  T.  632  ;  Lsaac 
V.  Daniel  (1846),  8  Q.  B.  500  ;  Pooley  v.  Harradine  (1857),  7  E.  &  B.  431; 
English  v.  Barley  (1800),  2  Bos.  &  P.  61 ;  Davies  v.  Stainhank  (1855),  6  De  a. 
M.  &  G.  679,  0.  A. ;  Moss  v.  Hall  (1850),  5  Exch.  46  ;  Oakeley  v.  PasheUer 
(1836)  10  Bli.  (n.  s.)  548,  H.  L. ;  Greenough  v.  McClelland  (1860),  2  E.  &  E. 
424  ;  Bolton  v.  Buckenham,  [1891]  1  Q.  B.  278,  0.  A. ;  Archer  v.  Hale  (1828),, 
4  Bing.  464 ;  Howell  v.  Jones  (1834),  1  Or.  M.  &  R.  97  ;  Eyre  v.  Bartrop  (1818), 
3  Madd.  221  ;  Bank  of  Lreland  v.  Beresford  (1818),  6  Dow,  233,  H.  L. 

(/)  The  guarantee  may  expressly  authorise  the  creditor  to  give  time  to  the 
principal  debtor  without  discharging  the  surety  (see  Encyclopaedia  of  Eorms 
and  Precedents,  Yol.  YL,  pp.  246,  253,  255) ;  see  the  cases  cited  at  pp.  556, 
567,  post. 

{g) 'Samuell  v.  Howarth,  supra;  Polak  v.  Everett  (1876),  1  Q.  B.  D.  669, 
C.  A. ;  Holme  v.  Brunskill  (1878),  3  Q.  B.  D.  495,  0.  A. ;  R.  v.  Herron  and 
Montgomery,  [1903]  2  L  E.  474;  Ex  parte  Wilson  (1805),  11  Yes.  410;  Blest  v. 
Brown  (1862),  8  Jur.  (n.  s.)  602  ;  Petty  v.  Cooke  (1871),  L.  E.  6  Q.  B.  790,  795; 
Greenwood  v.  Francis,  [1899]  1  Q.  B.  312,  0.  K.,perA.  L.  Smith,  L.J.,  at  p.  320  ; 
Re  Benton,  Ex  parte  Glendinning  (1819),  Buck,  517,  per  Lord  Eldon,  L.C.,  at 
p.  519  ;  Ex  parte  Gifford  (1802),  6  Yes.  805,  806 ;  but  see  Newton  v.  Chorlton, 
supra,  at  p.  339. 

(h)  Way  V.  Hearn  (1862),  11  0.  B.  (n.  s.)  774 ;  and  see  Reade  v.  Lowndes 
(1857),  23  Beav.  361.    Eor  examples  of  gwast-suretyship,  see  p.  442,  ante. 

{i)  Overend,  Gurney  &  Co.  [Liquidators)  v.  Oriental  Financial  Corporation 
{Liquidators),  supra;  Maingay  v.  Lewis  (1870),  5  I.  E.  0.  L.  229,  Ex.  Oh.; 
Rouse  Y.  Bradford  Banking  Co.,  [1894]  A.  0.  586,  591,  593;  Oakeley 
V.  Pasheller  (1836),  4  01.  &  Pin.  207,  H.  L. ;  Pooley  v.  Harradine,  supra; 
Leicestershire  Banking  Co.  v.  Llawkins  (190a),  16  T.  L.  R.  317.  Prior  to 
the  introduction  of  equitable  pleas  it  was  doubtful  whether  a  surety 
could  at  law  set  up  as  a  defence  to  an  action  on  a  guarantee  that  he  was 
discharged  by  time  given  to  the  principal  debtor,  where  the  original  contract 
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the  agreement  giving  time  must  be  really  binding  and  capable  of 
enforcement  (k)  for  valuable  consideration  {I)  made  with  the  principal 
debtor  (m),  and  must  actually  give  time  (n).  It  need  not,  however, 
be  express  (o),  and  may  be  written  or  verbal,  whether  the  guarantee 
be  under  seal  or  not  (p), 

between  him  and  the  creditor  was  not  one  of  suretyship  {Manley  v.  Boycot 
(1853),  2  E.  &  B.  46;  Strong  v.  Foster  (1855),  17  C.  B.  201;  Laivrence  v. 
WalmsJey  (1862),  12  0.  B.  (n.  s.)  799,  807 ;  Be  Black,  Ex  parte  Graham  (1854), 

5  De  G.  M.  &  G.  356,  C.  A. ;  Taylor  v.  Burgess  (1859),  5  H.  &  N.  1 ;  York  City 
and  County^  Banking  Co.  v.  Bainhridge  (1880),  43  L.  T.  732),  As  to  the  effect 
of  giving  time  when  the  surety's  property  is  also  pledged,  see  p.  547,  ante. 

{k)  Clarke  v.  Birley  (1889),  41  Ch.  D.  422  ;  Bouse  v.  Bradford  Banking  Co., 
[1894]  A.  C.  586,  per  Lord  Herschell,  L.O.,  at  p.  594.  An  inchoate  agree- 
ment to  give  time  will  not  discharge  the  surety  {Vernon  v.  Turley  (1836),  1  M. 

6  W.  316 ;  Badnall  v.  Samuel  (1817),  3  Price,  521 ;  Price  v.  Edmunds  (1830), 
10  B.  &  C.  578).  The  law  requires  that  the  creditor's  hands  shall  be  tied  up 
before  it  can  be  said  that  time  has  been  given  in  law  [Nicolsons  v.  Burt  (1882), 
10  E.  (Ct.  of  Sess.)  121,  per  Inglis,  Lord  President,  at  p.  127).  Thus,  an  agree- 
ment that  if  the  creditor  forbears  to  press  for  repayment  of  a  loan  a  higher 
rate  of  interest  will  be  paid  by  the  principal  debtor  is  not  an  agreement  to  give 
time  if  it  remains  optional  with  the  creditor  whether  he  will  press  for  payment 
and  he  is  not  bound  to  a  definite  forbearance  ( York  City  and  County  Banking  Co. 
Y.  Bainhridge,  supra). 

{I)  Blake  v.  White  (1835),  1  Y.  &  C.  (ex.)  420 ;  Tucker  v.  Laing  (1856),  2 
K.  &  J.  745;  Heath  v.  Key  (1827),  1  Y.  &  J.  434  ;  London  Assurance  Co.  y. 
Buckle  (1820),  4  Moore  (c.  p.),  153;  Bell  v.  Banks  (1841),  3  Man.  &  G.  258; 
Smith  V.  Winter  (1838),  4  M.  &  W.  454;  Petty  v.  Cooke  (1871),  L.  E.  6  Q.  B. 
790;  Price  v.  Kirkham  (1864),  3  H.  &  0.  437 ;  English  y.  Barley  (1800),  2  Bos. 
&  P.  61,  62  ;  Hearn  y.  Cole  (1813),  1  Dow,  459,  H.  L.  ;  Brickwood  v.  Anniss 
(1814),  5  Taunt.  614;  Philpot  v.  Briant  (1828),  4  Bing.  717;  Clarke  v.  Wilson 
(1838),  3  M.  &  W.  208 ;  Badnall  v.  Samuel,  supra.  So  a  mere  honorary 
obligation  on  the  part  of  a  plaintiff  not  to  press  a  defendant  for  pay- 
ment of  the  debt  and  costs  is  not  such  an  indulgence  as  will  release  the 
latter's  bail  {Ladhrook  v.  Hewett  (1832),  1  Dowl.  488  ;  McManus  v.  Bark  (1870), 
L.  E.  5  Exch.  65;  Rayner  v.  Fussey  (1859),  28  L.  J.  (ex.)  132). 

[m)  If  the  agreement  giving  time  be  made  with  a  stranger  {Frazer  v.  Jordan 
(1857),  8  E.  &  B.  303;  Lyon  y.  Holt  (1839),  5  M.  &  W.  250),  or  with  one  of 
several  sureties  {Clarke  v.  Birley,  supra),  or  with  any  third  party  {Clarke  v» 
Birley,  supra,  per  North,  J.,  at  p.  434),  it  will  not  discharge  the  surety. 

{n)  Prendergasf  v.  Bevey  (1821),  Madd.  &  G.  124,  126  ;  Price  y.  EdmundSy 
supra;  Jay  v.  Warren  (1824),  1  C.  &  P.  532;  Pring  v.  Clarkson  (1822), 
1  B.  &  C.  14 ;  Whitfield  v.  Hodges  (1836),  1  M.  &  W.  679  ;  Tatum  v.  Evans 
(1885),  54  L,  T.  336;  Rouse  v.  Bradford  Banking  Co.,  supra;  Munster  and 
Leinster  Bank  v.  France  (1889),  24  L.  E.  Ir.  82,  0.  A. ;  Bolton  v.  Buckenham, 
[1891]  1  Q.  B.  278,  C.  A.  ;  Philpot  v.  Briant  (1828),  4  Bing.  717. 

(o)  Blake  v.  White,  supra  ;  Croydon  Gas  Co.  y.  Dickinson  (1876),  2  0.  P.  D.  46, 
C.  A. ;  Cross  v.  Sprigg  (1850),  2  Mac.  &  G.  113 ;  Bolton  v.  Buckenham,  supra. 

{p)  Formerly,  if  the  guarantee  were  under  seal,  the  surety  could  not  in  an 
action  brought  thereon  against  him  set  up  as  a  defence  at  law  a  parol  agreement 
to  give  time  until  equitable  defences  were  introduced  by  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Yict.  c.  125),  ss.  83  et  seq. ;  Davey  v.  Prendergrass 
(1821),  5  B.  &  Aid.  187;  Blake  v.  White,  supra;  WodehmseY.  Farehrother  (1855), 
5  E.  &  B.  277,  289).  Equitable  defences  are  now  available  in  any  court  by 
virtue  of  the  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  24  (2) ;  and  see 
Mostyn  v.  West  Mostyn  Coal  and  Iron  Co.  (1816),  1  C.  P.  D.  145  ;  Nisbet  v.  Smith 
(1785),  2  Bro.  C.  C.  579  ;  and  pp.  507,  508,  546,  ante.  The  reason  why  an  agree- 
ment to  give  time  discharges  the  surety  is  because  if,  after  making  such  an 
agreement,  the  creditor  were  to  sue  the  surety  the  latter  would  at  once  be 
turned  on  the  principal  debtor  in  breach  of  the  agreement  to  give  time  {Oriental 
Financial  Corporation  v.  Overend,  Gurney  &  Co.  (1871),  7  Ch.  App.  142,  per  Lord 
H!atheeley,  L.C,  at  p.  150;  Overend,  Gurney  &  Co.  {Liquidators)  v.  Oriental 
Financial  Corporation  {Liquidators)  (1874),  L.  E.  7 II.  L.  348  ;  Oakeley  v.  Pasheller 
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1037.  Extending  the  period,  at  which  by  the  contract  between 
them  the  principal  debtor  was  originally  obliged  to  pay  the  creditor, 
by  a  new  and  valid  contract  between  the  creditor  and  the  principal 
debtor,  to  which  the  surety  does  not  assent,  amounts  to  a  "  giving 
of  time  "  (q).  Thus,  to  substitute  for  payment  in  one  sum  payment 
by  instalments  amounts  to  a  giving  of  time  (r).  Again,  whenever 
the  taking  of  a  new  security  from  the  principal  debtor  by  the 
creditor  operates  as  a  giving  of  time,  the  surety  is  no  longer 
liable  (s),  but  not  where  that  transaction  has  no  such  effect  (t). 
So  the  surety  is  discharged,  where  an  action  of  replevin  is  by 
agreement  referred  to  arbitration,  and,  without  the  consent  or 
privity  of  the  surety  in  the  replevin  bond,  the  time  for  making  the 
award  is  enlarged  (a),  or  where  the  creditor  sues  the  principal  debtor 
by  direction  of  the  surety,  but  without  his  privity  agrees  to  stay 
execution  (b).  Where  a  bill  has  been  accepted  for  another's 
accommodation,  the  acceptor  will  be  discharged  should  time  be 
given  by  the  holder  to  the  drawer  (c),  but  not,  apparently,  where 
the  giving  of  time  is  subsequent  to  the  bill  becoming  due  and  to 
its  presentation  to  the  acceptor,  who  promises  to  pay  (d).  The 
doctrine  that  where  time  is  given  to  the  principal  debtor  the 
surety  is  discharged  also  applies  where  the  suretyship  arises  under 
a  promissory  note  payable  on  demand  (e). 


(1836),  10  Bli.  (n.  s.)  548,  H.  L. ;  Samuell  v.  Rowartli  (1817),  3  Mer.  272,  per 
Lord  Eldon,  L.C,  at  p.  278  ;  Neivton  v.  Chorlton  (1853),  2  Drew.  333,  per  Wood, 
Y.-C,  at  p.  338),  so  that  the  effect  of  such  an  agreement  is  to  prevent  the  surety 
from  either  requiring  the  creditor  to  call  upon  the  principal  debtor  to  pay  o&  the 
debt,  or  himself  paying  off  the  debt,  and  then  suing  the  principal  debtor,  thereby 
prejudicing  the  surety  {Bouse  v.  Bradford  Banking  Co.,  [1894]  2  Oh.  32,  0.  A., 
per  A.  L.  Smith,  L.J.,  at  p.  75 ;  affirmed,  [1894]  A.  0.  587). 

{q)  Howell  V.  Jones  (1834),  1  Cr.  M.  &  E.  97,  per  curiam,  at  p.  107. 

(r)  Clarke  v.  Henty  (1838),  3  Y.  &  0.  (ex.)  187  ;  compare  BeUingham  &  Co.  v. 
Hurletj  (1908),  Times,  4th  April,  0.  A.,  reversing  S.  C.  (1907),  52  Sol.  Jo.  131, 
^here  the  creditors,  after  obtaining  judgment  against  the  principal  debtor  for 
balance  due  on  a  joint  and  several  promissory  note  payable  on  demand,  signed 
by  the  principal  debtor  and  surety,  on  same  day  as  that  on  which  judgment 
was  obtained,  arranged,  without  the  surety's  knowledge,  that  the  principal 
debtor  was  to  pay  what  he  owed  on  tbe  note  by  instalments  and  not  to  press 
their  claim,  and  it  was  held  that  the  surety  was  discharged. 

(s)  Munster  and  Leinster  Bank  v.  France  (1889),  24  L.  E.  Ir.  82,  0.  A. ;  Overend, 
Ourney  &  Co.  {Liquidators)  v.  Oriental  Financial  Corporation  {Liquidators)  (1874), 
L.  E.  7  H.  L.  348,  per  Lord  Cairns,  L.C,  at  p.  361. 

{t)  Overend,  Ourney  &  Co.  {Liquidators)  v.  Oriental  Financial  Corporation 
{Liquidators),  supra;  Bell  v.  Banks  (1841),  3  Man.  &  G.  258;  Twopenny  y.  Young 
(1824),  3  B.  &  0.  208.  Thus,  the  acceptance  of  a  cognovit  by  a  creditor,  whereby 
time  is  given  to  his  debtor  for  payment  of  instalments,  always  discharges  the 
latter's  bail  unless  they  are  parties  to  the  arrangement  {Boiusfield  v.  Tower 
(1812),  4  Tatmt.  456;  but  see  Hodgson  v.  Nugent  (1793),  5  Term  Eep.  277). 
An  order  for  judgment  by  consent  is  now  usually  resorted  to  instead  of  a  cognovit 
(E.  S.  0.,  Ord.  41,  rr.  9,  10),  which,  however,  has  not  been  abolished;  see 
Yearly  Practice  of  the  Supreme  Court,  1911,  Yol.  I.,  pp.  558,  559. 

(a)  Boiumaker  v.  Moore,  Shirrefy.  Treles  (1819),  7  Price,  223. 

(&)  Bees  V.  Berrington  (1795),  2  Yes.  540. 

(c)  Laxton  v.  Peat  (1809),  2  Camp.  185. 

Id)  F:errison  v.  Cooke  (1813),  3  Camp.  362 ;  compare  Torrance  v.  Bank  of 
British  North  America  (1873),  L.  E.  5  P.  C.  246. 

(e)  BeUingham  &  Co.,  Ltd.  v.  Liurleij,  supra,  where  the  surety  and  prmcipal 
debtor  signed  a  joint  and  several  promissory  note,  in  consideration  of  an  advance 
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Sect.  3. 

Discharge 

/rom 
Liability. 

Effect  of 
passive 
inactivity  or 
omissions  by 
creditor. 


Mere  omission  on  the  part  of  the  creditor  to  press  the  principal 
debtor  for  payment  will  not,  if  there  be  no  binding  agreement  to 
give  time,  discharge  the  surety  (/),  even  if  the  debtor  subsequently 
becomes  insolvent  (g),  unless  the  creditor  is  bound  to  use,  before 
suing  the  surety,  the  utmost  efforts  against  and  to  obtain  payment 
from  the  principal  debtor  (h). 

A  surety  may,  apparently,  be  discharged  by  an  omission  on  the 
part  of  the  creditor  to  do  some  act  which  he  has  contracted  with 
the  surety  to  do,  or  to  preserve  some  security  to  the  benefit  of 
which  the  surety  is  entitled  (i). 

1038.  Custom  of  trade  does  not  justify  the  creditor  in  agreeing  Custom  of 
to  give  time  to  the  principal  debtor  (k).    In  the  case,  however,  of  a  -^g^^ 
general  guarantee  against  loss  in  a  course  of  dealing,  the  surety  is  g^yinfof  ^ 
not,  apparently,  liberated  by  the  creditor  taking  a  bill  at  one  month  time, 
from  the  principal  debtor  in  payment  of  an  account  for  goods 
supplied,  as  the  principal  debtor  and  creditor  are  free  to  arrange 

the  details  of  their  transaction  as  they  see  fit,  provided  these  are 
not  at  variance  with  the  ordinary  custom  of  merchants  (I). 

1039.  In  the  case  of  a  continuing  guarantee,  an  agreement  to  give  Partial  relief 
time  may  only  partially  relieve  the  surety  from  liability.    Thus,  ^^^^ 


given. 


to  the  latter,  and  afterwards  judgment  was  obtained  against  the  principal  debtor 
for  the  balance  due  on  the  note,  and  for  a  sum  for  goods  sold  and  delivered, 
and  the  surety  was  held  discharged  by  an  arrangement  made  the  same  day  as 
that  on  which  judgment  was  obtained,  but  not  communicated  to  him,  which, 
while  it  imposed  certain  conditions  and  obligations  on  the  principal  debtor, 
likewise  bound  the  creditors  not  to  pres8  their  claim  against  him. 

(/)  Belfast  Banking  Co.  v.  Stanley  {1S61),  1  I.E.  0.  L.  693;  Trent  Navigation 
Co.  V.  ^ar%  (1808),  10  East,  34;  Overend,  Ourney  <&  Co.  {Liquidators)  v. 
Oriental  Financial  Corporation  {Liquidators)  (1874),  L.  E.  7  H.  L.  348  ;  L<mdon 
Assurance  Co.  v.  Buckle  (1820),  4  Moore  (c.  P.),  153  ;  Peel  v.  Tatlock  (1799),  1 
Bos.  &P.  419;  Goring  Y.  Edmonds  (1829),  6  Bing.  94;  York  City  and  County 
Banking  Co.  v.  Bainhridge  (1880),  43  L.  T.  732  ;  Baiuson  v.  Laives  (1854),  Kay, 
280;  MayTiew  v.  Crickett  (1818),  2  Swan.  185;  JSyre  v.  Everett  {1826),  2  Euss. 
381;  Boultheey.  Stubhs  (1811),  18  Yes.  20,  22;  Black  y.  Ottoman  Bank  (1862), 
10  W.  E.  871,  P.  C.  ;  Samuell  v.  Howarth  (1817),  3  Mer.  272,  278  ;  Orme  v. 
Young  (1815),  Holt  (n.  p.),  84;  Mactaggart  v.  TTa^so^  (1835),  3  CI.  &  Fin.  525, 
H.  L. ;  Perfect  v.  Musgrave  (1818),  6  Price,  111 ;  Wright  v.  Simpson  (1802),  6  Yes. 
714,  734 ;  Creigliton  v.  Rankin  (1840),  7  01.  &  Fin.  325,  346,  347,  H.  L.  ;  Price  v. 
Kirkham  (1864),  3  H.  &  C.  437,  441 ;  Shepherd  v.  Beecher  (1725),  2P.  Wms.  288  ; 
King ston-upon- Hull  Corporation  v.  Harding,  [1892]  2  Q.  B.  494,  508,  0.  A. 

{g)  Trent  Navigation  Co.  y.  Harley,  supra. 

{h)  Holl  V.  Hadley  (1835),  2  Ad.  &  El.  758 ;  Watson  v.  Alcock  (1853),  4 
De  G.  M.  &  G-.  242,  C.  A. ;  London  Guarantee  Co.  v.  Fearnley  (1880),  5 
App.  Cas.  911 ;  Mountague  v.  Tidcomhe  (1705),  2  Yern,  518  ;  but  see  Musket  v. 
Rogers  (1839),  5  Bing.  (n.  c.)  728.  In  Petty  v.-  Cooke  (1871),  L.  E.  6  Q.  B.  790, 
Blackbuiiin',  J.,  at  p.  795,  expressed  the  opinion  that  it  is  not  justice,  though 
established  by  courts  of  equity,  that  time  given  by  a  creditor,  which  in 
numberless  cases  does  not  injure  the  surety,  should,  nevertheless,  discharge 
him. 

(i)  King sfon-upon- Hull  Corporation  v.  Harding,  supra,  per  Bowen,  L.J.,  at 
p.  508 ;  compare  p.  548,  ante.  , 

{k)  Combe  v.  Wolfe  (1832),  8  Bing.  156;  Holl  v.  Hadley,  supra;  Howell  v, 
Jones  (1834),  1  Or,  M.  &  E.  97. 

{I)  Stewart,  Moir,  and  Muir  v.  Brown  (1871),  9  Macph.  (Ct.  of  Sess.)  763,  ^)er 
Sir  James  Moncreiff,  Lord  Justice- Clerk,  at  p.  766  ;  and  see  Allan  v.  E^enning 
(1833),  9  Bing.  618;  Be  Fox,  Walker  &  Co.,  Ex  parte  Bishop  (1880),  15  Ch.  D. 
400,  0.  A. ;  compare  pp.  546  et  seq.,  ante. 
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Guarantee. 


Sect.  3.     one  supply  of  goods  to  the  principal  debtor  under  such  a  guarantee 
Discharge    at  a  longer  credit  than  the  surety  has  stipulated  for  will  not  relieve 
from       the  latter  from  liability  in  respect  of  a  past  or  subsequent  supply 
Liability,        ^he  prescribed  credit  (m).   So,  where  a  contract  is  separable  in 
character,  a  surety  for  the  performance  thereof  will  still  be  liable 
for  the  fulfilment  of  so  much  of  the  contract  as  is  not  affected 
by  the  agreement  to  give  time  (n) . 

Effect  of  1040.  Even  where  there  is  a  binding  agreement  to  give  time  to 

reservation  of  the  principal  debtor,  the  surety  is  not  discharged  (o)  if  the  remedies 
ag^nluhe  against  him  are  expressly  reserved  (^),  with  or  without  his  consent 
surety.  or  knowledge  (g),  except  in  special  circumstances  (r).  Such  reser- 
vation of  remedies  should  usually  appear  on  the  face  of  the  agree- 
ment giving  time(s),  though  sometimes  the  reservation  can  be 
proved  by  parol  evidence  (t),  but  not  if  such  evidence  varies  the 
instrument  giving  time  (a). 


When  surety 
not  dis- 
charged by 
time  being 
given. 


1041.  If  the  surety's  remedies  are  not  interfered  with  by  the 
agreement  made  between  the  creditor  and  the  principal  debtor 
which  is  objected  to,  it  gives  him  no  ground  of  defence  (6),  as  where, 

(m)  Bingham  v.  Corhitt  (1864),  34  L.  J.  (q.  b.)  37,  Ex.  Ch. 

[n]  Croydon  Gas  Co.  v.  Dickinson  (1816),  2  0.  P.  D.  46,  C.  A.,  followed  in 
Dowden  v.  Levis  (1884),  14  L.  E.  Ir.  307. 

(o)  In  Well  V.  Hewitt  (1857),  3  K.  &  J.  438,  Wood,  Y.-C,  at  p.  442, 
explains  as  follows  why  a  reservation  of  rights  prevents  the  discharge  of  the 
surety:  "  For,  when  the  right  is  reserved  the  principal  debtor  cannot  say  it  is 
inconsistent  with  giving  him  time  that  the  creditor  should  be  at  liberty  to 
proceed  against  the  sureties,  and  that  they  should  turn  round  upon  the  principal 
debtor  notwithstanding  the  time  so  given  him  ;  for  he  was  a  party  to  the  agree- 
ment by  which  that  right  was  reserved  to  the  creditor,  and  the  question 
■v^hether  or  not  the  surety  is  informed  of  the  arrangement  is  wholly  immaterial " 
(see  also  Boultbee  v.  8tuhhs  (1811),  18  Yes.  20,  per  Lord  Eldon,  L.C.,  at  p.  26). 

(  p)  Kearsley  v.  Cole  (1846),  16  M.  &  W.  128,  per  Paeke,  B.,  at  pp.  135,  136 ; 
Boaler  v.  Mayor  (1865),  19  0.  B.  (n.  s.)  76,  83,  84  ;  Close  v.  Close  (1853),  4 
De  G.  M.  &  G.  176,  C.  A. ;  Owen  and  Outch  v.  Roman  (1853),  4  H.  L.  Cas.  997, 
1037;  Wyhe  v.  Rogers  (1852),  1  De  G.  M.  &  G-.  408;  Ex  parte  Gifford  (1802), 
6  Yes.  805,  808;  Re  Renton,  Ex  parte  Glendinning  (1819),  Buck,  517,  519  ; 
Melvill  V.  Glendinning  (1816),  7  Taunt.  126;  Lindsay  y.  Downes  {Lord)  (1840), 
2  I.  Eq.  E.  307;  Muir  v.  Crawford  (1875),  L.  E.  2  Sc.  &  Div.  456;  Nichols- 
V.  Norris  (1831),  3  B.  &  Ad.  41,  n. 

{q)  Kearsley  v.  Cole,  supra,  per  Parke, 
supra ;  Re  Renton,  Ex  parte  Glendinning, 
Close  V.  Close,  supra;  Owen  and  Gutch  v. 
supra;  Bateson  v.  Gosling  (1871),  L.  E. 
p.  13. 

(r)  Owen  and  Gutch  v.  Homan,  supra  ;  and  see  p.  541,  ante. 

[s)  Re  Renton,  Ex  parte  Glendinning,  supra;  Boultbee  v.  Stuhhs,  supra,  at 
p.  22;  Overend,  Gurney  &  Co.  [Liquidators)  v.  Oriental  Financial  Corporation 
{Liquidators)  (1874),  L.  E.  7  H.  L.  348. 

[t)  Re  Blakely,  Ex  parte  Harvey,  Ex  parte  Springfield  (1854),  4  De  G.  &  M. 
&  G.  881,  0.  A.,  per  Turner,  L.J.,  at  p.  899  ;  Norman  v.  Bolt  (1883),  Cab.  &  El. 
77;  and  see  n.  (a),  4  B.  &  0.  515,  516;  but  see  contra,  Re  Renton,  Ex  parte 
Glendinning,  supra.  Parol  evidence  is  admissible  to  prove  that  there  was  a 
general  understanding  between  the  creditor  and  the  principal  debtor  that  the 
taking  of  a  promissory  note  should  not  discharge  the  surety  (see  JVyke  v.  Rogers, 
supra). 

{a)  Re  Benton,  Ex  parte  Glendinning,  supra,  per  Lord  Eldon,  L.C.,  at  p.  520; 
Mercantile  Bank  of  Sydney  v.  Taylor,  [1893]  A.  0.  317,  P.  0. 

{h)  Petty  V.  Cooke  (1871),  L.  E.  6  Q.  B.  790,  per  Blackburn,  J.,  at  p.  795. 


B.,  at  p.  135  ;  WeU  v.  Hewitt,, 
supra ;  Boaler  v.  Mayor,  supra ; 
Homan,  supra;  Wyke  v.  Rogers,. 
7  C.  P.  9,  per  Willes,  J.,  at 
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for  example,  his  own  remedies  are  thereby  accelerated  (c).    More-     Seot.  3. 
over,  a  surety  is  not  discharged  by  an  agreement  giving  time  where  Discharge 
he  has  himself  agreed  not  to  require  the  principal  debtor  to  relieve  /^^.^ 
him  until  he  has  himself  been  sued  (c?),  and,  apparently,  an  exten-  Liability, 
sion  of  time  to  the  principal  debtor,  though  made  with  the  creditor's 
consent,  will  not  discharge  the  surety  if  it  amount  to  a  judicial 
act(e).    Again,  an  agreement  to  give  time  to  the  principal  debtor 
will  not  discharge  a  surety  if  it  is  made  after  the  creditor  has 
obtained  judgment  against  the  surety  (/),  nor  after  the  surety  has 
by  agreement  with  the  creditor  converted  himself  into  a  debtor  (g), 
nor  if  he  has  agreed  in  his  guarantee  (h)  or  in  some  other  way 
that  time  may  with  impunity  be  given  to  the  principal  debtor  (i), 
nor  if  he  subsequently  confirm  the  agreement  giving  time(/b). 

^Sub-Sect.  4. — Agreement  hy  the  Creditor  with  the  Principal  Dehtc/r  to  give 

Time  to  the  Surety. 

1042.  An  agreement  by  the  creditor  with  the  principal  debtor  of  Agreement  by 
a  binding  character  to  give  time  to  the  surety  himself  discharges  ^^^^^^^  t  ^^ive 
the  latter,  as  its  effect  is  to  alter  prejudicially  his  position  by  tying  timeTo  °  ^^^^ 
the  creditor's  hands  from  doing  that  which  would  throw  the  surety  surety, 
upon  the  principal  debtor  Q). 

Sub-Sect.  5. — Agreement  hy  the  Creditor  with  the  Surety  to  give  Time  to 

the  Latter. 

1043.  A  creditor  may  compound  with  and  give  time  to  a  surety,  Effect  of 

or  taka  security  from  him,  without  discharging  co-sureties  or  the  agreement  by 
principal  debtor  (m).    Moreover,  where  the  creditor  by  separate  ^^^^^^ 

surety  giving 

(c)  See  Hulme  v.  Coles  (1827),  2  Sim.  12.  time. 

(d)  B.ouse  V.  Bradford  Banking  Co.,  [1894]  2  Ch.  32,  0.  A.,  i^er  Lindley,  L.  J., 
at  p.  57  ;  affirmed,  [1894]  A.  0.  586. 

(e)  Provincial  Bank  v.  Cussen  (1886),  18  L.  E.  Ir.  382,  C.  A. 

(/)  Jenkins  v.  Bohertson  (1854),  2  Drew.  351.  So  after  the  forfeiture  of  a 
bail  bond  and  an  assignment  thereof  taken,  time  given  to  the  principal  debtor 
is  no  discharge  of  the  sureties  [Woosnam  v.  Pr?'ce  (1833),  1  Or.  &  M.  352). 
Where  a  creditor  has  a  judgment  debt  assigned  to  him  by  his  debtor,  he  does 
not  necessarily,  by  giving  time  to  the  judgment  debtor,  become  chargeable  to 
his  own  debtor  {WUliams  v.  Price  (1824),  1  Sim.  &  St.  581,  per  Leach,  V.-C, 
at  p.  587). 

{g)  Beade  v.  Lowndes  (1857),  23  Beav.  361 ;  see  also  Strong  y.  Foster  (1855),  17 
C.  B.  (N.  s.)  201. 

{h)  See  Encyclopaedia  of  Porms  and  Precedents,  Vol.  VI.,  pp.  246,  253,  255. 

(?:)  Yates  Y.  Evans  {1892),  61  L.  J.  (q.  b.)  446;  Cow2?er  v.  Smith  {1838),  4: 
M.  &  W.  519;  Kirkwood  v.  Carroll,  [1903]  1  K.  B.  531,  0.  A.,  where  Fates  v. 
Evans,  supra,  was  approved,  and  Kirkwood  v.  Smith,  [1896]  1  Q.  B.  582,  was 
overruled;  see  also  Cltrk  v.  Devlin  (1803),  3  Bos.  &  P.  363;  Smith  y.  Winter 
(1838),  4  M.  &W.  454;  Tyson  v.  Cox  (1823),  Turn.  &  E.  395 ;  Union  Bank  of 
■Manchester  v.  Beech  (1865),  3  H.  &  C.  672;  Duffy  v.  Orr  (1831),  5  Bli.  (n.  s.) 
620,  H.L.  K       h  K  ) 

{k)  Mayhew  v.  Crickett  (1818),  2  Swan.  186, per  Lord  Eldon,  L.C.,  at  p.  192; 
Smith  Y.  Winter,  supra;  Phillips  v.  Foxall  (1872),  L.  E.  7  Q.  B.  666,  pe?'  Quain, 
J.,  at  pp.  676,  677. 

{1}  Oriental  Financial  Corporation  v.  Overend,  Gurney  &  Co.  (1871),  7  Ch.  App. 
142,  per  Lord  Hathebley,  L.C,  at  p.  152;  affirmed  sul  nom.  Overend,  Gurney 
&  Co.  {Liquidators)  v.  Oriental  Financial  Corporation  (1874),  L.  E.  7  H.  L.  348; 
and  see  Vyner  v.  Hopkins  (1842),  6  Jur.  889. 

(m)  Chitty's  Commercial  Law,  Yol.  III.,  p.  326  ;  see  also  Ex  parte  Smith 
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contract  with  the  surety  himself,  made  on  good  consideration  and 
without  the  concurrence  of  the  principal  debtor,  gives  the  surety 
further  time  for  payment  of  a  bill  of  exchange  accepted  by  the 
latter,  and  afterwards  the  principal  debtor  is  released  from  his  debt 
by  the  creditor,  the  surety  is  not  discharged  from  liability  (n). 

On  the  other  hand,  where  there  are  two  co-sureties,  and  the  creditor, 
after  granting  a  further  loan  to  the  principal  debtor  and  taking 
a  new  security  from  him  for  that  and  the  former  loan,  gives 
further  time  to  him  and  one  of  the  sureties  only  without  specially 
reserving  the  remedy  against  the  other  surety,  the  latter  is 
discharged  (o). 

Sub-Sect.  6. — Personal  Laches  of  the  Creditor. 

1044.  Any  active  omission  by  the  creditor  to  do  something  which 
he  is  bound  to  do  for  the  protection  of  the  surety  will  discharge 
the  latter  but  not  mere  passive  acquiescence  in  acts  which, 
though  contrary  to  the  conditions  of  the  guarantee  (g),  do  not 
amount  to  connivance  or  gross  negligence,  equivalent  to  shutting 
the  eyes  to  fraud  or  something  approximating  thereto  (r). 

104^.  Thus  a  surety  for  the  performance  of  a  building  contract 
is  discharged  from  liability  by  the  omission  of  the  building  owner  to 
insure  against  loss  by  fire  the  work  undertaken  in  accordance  with 
a  stipulation  in  the  building  contract  notified  to  the  surety  before 
he  became  bound  as  such(s).  So  a  broker  buying  goods  for  his 
principal  and  undertaking  for  a  stated  commission  to  indemnify 
him  from  any  loss  on  resale  is  not  responsible,  if  the  pfincipal 
neglects  a  fair  opportunity  of  selling  goods  at  a  profit  and  is  after- 
wards obliged  to  sell  at  a  loss  {t).  Again,  a  person  who  has  bound 
himself  to  indorse  any  bills  that  may  be  given  in  part  payment 
of  a  debt  to  be  contracted  by  a  third  person  is  discharged,  unless 


(1713),  1  P.  Wms.  23Y,per  Lord  Harcouet,  L.C.,  at  p.  238;  Bedford  v.  Dealdn 
(1818),  2  B.  &  Aid.  210 ;  Dunn  v.  Blee  (1817),  1  Moore  (c.  P.),  2. 

{n)  Defries  v.  Smith  (1862),  10  W.  E.  189. 

(o)  Vyner  v.  Hopkins  (1842),  6  Jur.  889. 

\p)  Mansfield  Union  Guardians  v.  Wright  (1882),  9  Q.  B.  D.  683,  0.  A.,  per 
Hannen,  J.,  at  p.  688  ;  Carter  y.  White  (1883),  25  Ch.  D.  666,  0.  K.,per  Cotton, 
L.J.,  at  p.  670  ;  Strong  v.  Foster  (1855),  17  0.  B.  (n.  s.)  201 ;  WulffY.  Jay  (1872), 
L.  E.  7  Q.  B.  756;  Durham  Corporation  v.  Fowler  (1889),  22  Q.  B.  D.  394; 
Belfast  Banking  Co.  v.  Stanley  (1867),  1  I.  E.  0.  L.  693  ;  S.  0.  15  W.  E.  989  ; 
Caxton  and  Arrington  Union  v.  Dew  (1899),  68  L.  J.  (q.  b.)  380;  and  see- 
King ston-upon- Hull  Corporation  v.  Harding,  [1892]  2  Q.  B.  494,  0.  A.,  per 
BoWEN,  L.J.,  at  p.  508.  By  the  civil  law  sureties  are  not  discharged  from 
their  liability  to  the  creditor  where  through  the  latter' s  laches  to  enforce  hi& 
demands  the  benefit  of  a  hypothec  of  the  principal  debtor  is  lost  {Macdonald  v. 
Bell  (1840),  3  Moo.  P.  0.  0.  315).  As  to  passive  inactivity  by*,  surety,  see  alsa 
p.  555,  ante. 

[q)  Durham  Corporation  v.  Fowler,  supra  ;  Eyre  v.  Everett  (1826),  2Euss.  381 ; 
Mayhew  v.  (7m'M(1818),  2  Swan.  185,  per  Lord  Eldon,  L.O.,  at  p.  191 ;  Collins 
Y.  Owynne  {1%^^),  9  Bi«g.  514;  Wright  v.  Simpson  (1802),  6  Ves.  714,  734; 
Trent  Navigation  Co.  v.  Harley  (1808),  10  East,  34;  Creighton  v.  Rankin  (1840), 
7  CI.  &  Ein.  325,  H.  L. 

(r)  Dawson  v.  Lawes  (1854),  Kay,  280. 

(5)  Watts  V.  Shuttleworth  (1861),  7  H.  &  N.  353,  Ex.  Ch. 

(^)  Curry  v.  Edensor  (1790),  3  Term  Eep.  524;  Mutual  Loan  Fund  Association 
V.  Sudlow  (1858),  5  0.  B.  (n.  s.)  449. 
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a  demand  be  made  upon  him  to  fulfil  his  promise  within  a  reason-     Sect.  3. 
able  and  convenient  time  (a) ;  while  a  surety  for  payment  of  a  Discharge 
bill  by  the  drawer  or  acceptor  is  no  longer  liable  after  a  failure  on  from 
the  part  of  the  creditor  to  take  necessary  steps  which  might  have  Liability, 
been  taken  to  obtain  payment  of  such  bill  before  the  insolvency 
of  the  drawer  and  acceptor  (h).     Such  a  surety  will  not,  how- 
ever, be  discharged  from  liability  by  the  omission  of  the  creditor 
to  render  the  bill  complete  by  inserting  the  drawer's  name(c). 
Nevertheless,  the  indorser  of  a  bill  of  exchange,  not  complete 
and  regular  on  the  face  of  it,  is  not  liable  thereon  as  an  indorser 
or  as  having  entered  into   a  contract  of  suretyship  (d),  and, 
apparently,  there  may  be  circumstances  showing  a  contract  which 
binds  the  creditor,  as  betweon  him  and  the  surety,-  to  make  the 
liability  of  the  principal  debtor  complete,  and  entitles  the  surety 
to  relief  should  the  creditot  not  do  so  (e). 

1046.  A.  surety  for  the  good  behaviour  of  another  in  an  office  or  Fidelity 
employment  has  a  right  to  expect  that  persons,  associated  with  the  gi^arantee. 
latter  therein  and  who-  are  brought  in  contact  with  him,  will  in  all 
things  affecting  the  surety's  liability  conduct  themselves  according 
to  law  and  fulfil  their  duties  (/).  The  surety  will  not,  however,  be 
discharged,  although  there  are  such  persons  who  have  been  guilty  of 
laches,  unless  it  can  also  be  proved  that  the  person  to  whom  the  surety 
is  bound  has  either  prevented  the  principal  from  doing  the  things 
for  the  due  performance  of  which  the  surety  is  answerable  or  has 
connived  at  their  omission  or  enabled  the  principal  to  do  what  he 
ought  not  to  have  done,  and  that  but  for  such  conduct  the  omission 
or  commission  guaranteed  against  would  not  have  occurred  (g). 

The  surety  is  liberated  if  the  employer  does  not  deal  with  the  Treatment 
employed  in  the  manner  required  by  the  nature  of  his  office  {h).  cSstom^^ 
He  may  further  require  the  employer  to  dismiss  the  person 
employed  where  the  latter  has  been  guilty  of  misconduct,  and 
should  the  employer  possess  the  power  to  dismiss,  and  not  merely 
that  of  temporary  suspension  (i),  and  fail  to  exercise  it,  the  surety 
will  be  discharged  (k). 

(a)  Payne  v.  Ives  (1823),  3  Dow.  &  Ey.  (k.  b.)  664. 

(&)  FMUps  V.  AstUng  (1809),  2  Taunt.  206. 
■  (c)  Carter  v.  White  (1883),  25  Oh.  D.  666,  0.  A. ;  and  see  Belfast  Banking  Co.  v. 
Stanley  (1867),  1  I.  E.  C.  L.  693 ;  Be  Duffy's  Estate  (1880),  5  L.  E.  Ir.  92. 

{d)  Jenhins  &  Sons  v.  Coomber,  [1898]  2  Q.  B.  168  ;  Steele  v.  M'Kinlay  (1880),. 
5  App.  Gas.  754;  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  29. 

(e)  Jephson  v.  Maunsell  (1847),  10  I.  Eq.  E.  132,  per  Beady,  L.O.,  at  p.  133  ^ 
and  see  Carter  v.  JVhite,  supra,  per  CoTTOisr,  L.J.,  at  p.  670. 

(/)  MadaggartY.  Watson  {1835),  3  CI.  &  Ein.  525,  H.  L.,  j9er  Lord  BuOTJGHAM, 
at  pp.  542,  543  ;  Mein  v.  Hardie  (1830),  8  Sh.  (Ct.  of  Sess.)  346;  Mountague  v.  ■ 
Tidcomhe  (1705),  2  Yern.  518;  Dawson  v.  Lawes  (1854),  Kay,  280  ;  see  also 
p.  487,  ante. 

(g)  Mactaggart  v.  Watson,  supra,  per  Lord  Brougham,  at  pp.  542,  543; 
Daiuson  v.  Lawes,  supra ;  Mansfield  Union  Guardians  v.  Wright  (1882),  9  Q.  B.  D. 
683,  C,  A. ;  Maddens.  M' Mullen  (1860),  13  I.  0.  L.  E.  305  ;  Durham  Corporation 
V.  Fowler  (1889),  22  Q.  B.  D.  394. 

{h)  Meiny.  Hardie,  supra;  Mountague  y.  Tidcomhe,  supra. 

(?:)  Byrne  Y.  Muzio  (1881),  8  L.  E.  Ir.  396;  Gaxton  and  Arrinqton  Union  y» 
Dew  (1899),  68  L.  J.  (q.  b.)  380. 

{k)  Sanderson  y.  Aston  (1873),  L.  E.  8  Exch.  '73;  Burgess  v.  Eve  (1874),  L.  E. 
13  Eq.  450  ;  Phillips  v.  Foxall  (1872),  L.  E.  7  Q.  B.  666  ;  compare  Federal  Supply 
and  Cold  Storage  Co.  of  South  Africa  y.Anghern  andPiel  (1910),  80  L.  J.  (p.  c.)  1. 
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1047.  The  omission  by  the  creditor  to  do  something  which  he  is 
not  legally  bound  to  do  is  not  laches  (I).  Hence,  where  a  surety 
guarantees  the  honesty  of  a  person  employed,  he  is  not  entitled  to 
be  relieved  from  his  ololigation  because  the  employer  fails  to  use  all 
the  means  in  his  power  to  guard  against  the  consequences  of  dis- 
honesty (m).  Again,  the  creditor's  refusal  to  take  legal  proceedings 
which  must  prove  abortive  (n),  or  the  omission  by  the  principal 
debtor,  with  the  creditor's  connivance,  to  do  something  under  the 
principal  contract  diminishing  the  surety's  risk,  is  not  laches  (o). 
Nor  is  it  laches  where,  owing  to  the  creditor's  omission  to  reply  to 
the  surety's  question,  the  latter  wrongly  interprets  his  silence  to 
mean  that  a  supply  of  goods  to  the  principal  debtor,  stipulated  for 
by  the  guarantee,  has  not  been  made,  and  in  consequence  gives  up 
an  indemnity  he  has  received  (p) ;  nor  where  the  employer  merely 
omits  to  give  notice  to  the  surety  of  the  misconduct  of  the  employed, 
whose  fidelity  he  is  responsible  for  (q),  unless,  apparently,  the  surety 
has  expressly  stipulated  that  such  notice  shall  be  given  (r),  and 
even  then  notice  need  only  be  given  of  misconduct  subsequent  to 
the  date  of  the  guarantee  (s).  Again,  a  creditor  who  continues  to 
trust  the  principal  debtor,  after  the  latter  has  been  guilty  of 
embezzlement  to  the  knowledge  of  the  surety,  may  enforce  the 
surety's  liability,  in  respect  of  a  subsequent  default  of  the  principal 
debtor  also  amounting  to  embezzlement,  although  the  surety  has 
desired  him  not  to  trust  the  debtor  any  more  with  cash  (t), 

1048.  Where  it  is  provided  by  deed  that  the  principp,l  debtor's 
effects  shall  be  sold  before  recourse  be  made  to  the  surety,  the 
latter  is  not  discharged  by  the  carelessness  of  the  trustee  under  the 
deed  omitting  to  sell  them  and  thereby  enabling  the  goods  to  be 
seized  and  sold  in  bankruptcy  (a).  On  the  other  hand,  if  the 
creditor  seizes  and  sells  the  principal  debtor's  goods  under  a  bill  of 
sale,  the  surety  may  set  up,  as  a  defence  to  an  action  brought  against 
him  on  his  guarantee,  that  but  for  the  mismanagement  of  the 
creditor's  agents  such  goods  would  have  realised  sufficient  to 
satisfy  the  guaranteed  debt  (h). 

1049.  The  Crown  cannot  be  guilty  of  laches  towards  a  surety  (c). 
Moreover,  the  laches  of  an  officer  of  the  court  will  not,  apparently, 

{I)  Peel  V.  Tatlock  (1799),  1  Bos.  &  P.  419 ;  Bijrne  v.  Muzio  (1881),  8  L.  E.  Ir. 
396. 

(m)  Black  v.  Ottoman  Bank  (1862),  15  Moo.  P.  C.  C.  472. 

(n)  Musket  v.  Eogers  (1839),  5  Bing.  (n.  c.)  728 ;  Moll  v.  Hadleij  (1835),  2 
Ad.  &  El.  758. 

(o)  Be  Barber  &  Co.,  Ex  parte  Agra  Bank  (1870),  L.  E.  9  Eq.  725. 
Ip)  Oxley  V.  Young  (1799),  2  Hy.  Bl.  613. 
{q)  Peel  \.  Tatlock  (1799),  1  Bos.  &  P.  419. 

(r)  Byrne  v.  Muzio,  supra  ;  but  see  Enriglit  v.  Falvey  (1879),  4  L.  E.  Ir.  397  ; 
Caxton  and  Arrington  Union  v.  Deiv  (1899),  68  L.  J.  (q.  b.)  380;  Snaddon 
V.  London,  Edinburgh  and  Glasgoiu  Assurance  Co.  (1902),  5  F.  (Ct.  of  Sess.)  182. 

U)  Ibid. 

{t)  Shepherd  v.  Beecher  (1725),  2  P.  Wms.  288;  see  Mountague  v.  Tidcombe 
(1705),  2  Yern.  518. 

(a)  Lancaster  v.  Harrison  (1830),  6  Bing.  726;  see  also  p.  488,  ante. 

(b)  Mutual  Loan  Fund  Association  v.  Sudlow  (1858),  5  C.  B.  (n.  S.)  449. 

(c)  B.  V.  Fay  (1879),  4  L.  E.  Ir.  606  ;  but  see  The  Zoe  (1886),  11  P.  D.  72. 
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discharge  a  surety  from  liability  under  his  guarantee  {d).    Where,      Sect.  3. 
too,  a  statute  vests  in  a  creditor  a  power  which  he  is  morally  bound  Discharge 
to  exercise,  when  the  truth  of  the  case  requires  it,  and  the  debtor,  /^'om 
by  omitting  to  pay  the  guaranteed  debt,  has  rendered  the  exercise  Liability, 
of  such  power  by  the  creditor  necessary,  the  surety  is  not  discharged 
from  liability  by  its  exercise,  even  though  his  position  has  been 
thereby  altered  for  the  worse,  and  even  though  he  may  have  given 
notice  to  the  creditor  not  to  exercise  it  (e). 

1050.  Where  the  creditor  has  been  guilty  of  laches,  the  surety  is  Surety  not 
not  thereby  necessarily  wholly  discharged  from  liability  (/ ),  but  always 
may  sometimes  be  only  pro  tanto  relieved  therefrom  {g).     Whether  ^gcharged  by 
or  not  a  surety  is  wholly  discharged  depends,  apparently,  to  some  laches  of 
extent  upon  a  .distinction  made  in  equity  between  those  rights  of  creditor, 
the  surety  which  he  acquired  at  the  time  when  he  entered  into  the 
suretyship  and  those  rights  subsequently  acquired  by  him  {h). 

Sub-Sect.  7. — Loss  of  Securities  held  hy  the  Creditor  in  respect  of  the 
Guaranteed  DeM. 

1051.  The  surety  is  entitled,  on  payment  by  him  of  the  guaran-  Effect  of 
teed  debt,  to  have  all  securities  held  by  the  creditor  (^)  for  such  loss  by  the 
debt  handed  over  to  him  by  the  latter  in  exactly  th^  same  plight  gecmities  for 
and  condition  in  which  they  were  originally  received  (k),  and  the  guaran- 
whether  such  securities  were  in  existence  at  the  date  of  the  contract  ^^^^1  debt, 
of  suretyship   or  came  into  existence  subsequently  thereto  (Z). 
Consequently,  any  act  of  the  creditor  interfering  with  or  impairing 

such  right  will,  to  the  extent,  at  all  events,  of  any  loss  inflicted, 
relieve  the  surety  from  liability  (m),  and  in  certain  circumstances, 


{d)  Jephson  v.  Maunsell  (1847),  10  I.  Eq.  E.  132. 

(e)  Browne  v.  Carr  (1831),  7  Bing.  508,  516,  where  a  surety  for  a  bankrupt 
was  held  not  to  be  discharged  by  the  creditor  signing  the  bankrupt's  certificate, 
■even  after  receiving  notice  from  the  surety  not  to  do  so. 

(/)  Polah  V.  Everett  (1876),  1  Q.  B.  D.  669,  0.  A.,  per  Blackburn,  J.,  at 
p.  676 ;  Pearl  v.  Deacon  (1857),  1  De      &  J.  461,  0.  A. 

{g)  lUd.;  and  see  Taylor  y.  Bank  of  Neiv  South  Wales  (1886),  11  App.  Cas. 
596.  603,  P.  0.  ;  Capel  v.  Butler  (1825),  2  Sim.  &  St.  457  ;  and  p.  536,  ante. 
^  {h)  Polah  v.  Everett,  supra,  per  Blackburn,  J.,  at  p.  676.    As  to  the  distinc- 
tion between  a  loss  occasioned  to  a  surety  by  the  creditor's  own  act  and  when 
not  so  occasioned,  see  also  Hardwich  v.  Wright  (1865),  35  Beav.  133. 

(^■)  As  to  the  surety's  rights  to  securities  held  by  the  creditor  in  respect  of  the 
guaranteed  debt,  see  pp.  509  et  seq.,  ante. 

{k)  Pledge  y.  Buss  (1860),  John.  663,  per  WoOB,  Y.-C,  at  p.  667;  Newton  v. 
Ghorlton  (1853),  10  Hare,  646,  per  Wood,  V.-C,  at  pp.  652,  653  ;  Mayhew  v. 
Crickett  (1818),  2  Swan.  l^b,per  Lord  Eldon,  L.C.,  at  p.  191  ;  Forles  y.  Jackson 
.(1882),  19  Ch.  D.  615,  per  Hall,  Y.-C,  at  pp.  621,  622;  Harlerton  [Lord)  v. 
Bennett  (1829),  Beat.  386;  Pearl  y.  Deacon,  supra;  Strange  y.  P'ooks  (1863), 
4  Giff.  408,  per  Stuart,  Y.-C,  at  p.  412,  where  it  is  laid  down  that  it  is 
perfectly  established  that  if  through  any  neglect  on  the  part  of  the  creditor  a 
-security,  to  the  benefit  of  which  the  surety  is  entitled,  is  lost  or  is  not  properly 
perfected,  the  surety  is  discharged. 

(l)  See  Pledge  y.  Buss,  supra;  Camphell  y.  Rothwell  (1877),  47  L.  J.  (q.  b.) 
144,  not  following  on  this  point  Newton  v.  Ghorlton,  supra;  2  White  &  Tud. 
L.  C,  7th  ed.,  p.  555;  see  also  Forhes  y.  Jackson,  supra,  at  pp.  619,  620. 

(m)  Wulffy.  Jay  (1872),  L.  E.  7  Q.  B.  756;  Capel  v.  Butler,  supra;  Williams 
y.  Price  (1824),  1  Sim.  &  St;  581 ;  Straton  y.  Rastall  (1788),  2  Term  Eep.  366  ; 
Pearly.  Deacon,  supra  ;  Strange  y.  Fooks,  supra;  Watts  y.  Shuttleworth  (1861), 
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Sect.  3.     apparently,  altogether  (n).   Thus,  where  there  is  a  mortgage  security 
Discharge    given  in  respect  of  a  guaranteed  debt,  the  creditor  must  hold  it 
from       for  the  benefit  of  the  surety,  so  that  the  latter  may,  on  paying  such 
Liability,    debt,  obtain  a  transfer  of  the  mortgage  in  its  original  unimpaired 
condition  (o).    If  the  creditor  does  not  fulfil  his  duty  in  this  respect 
the  surety  is  discharged  (p). 

1052.  The  liability  of  a  surety  for  the  principal  debtor  is  not, 
however,  affected  by  a  sale  by  the  latter  of  the  mortgaged  property  (in 
manner  contemplated  by  the  mortgage  deed)  and  with  the  consent 
of  the  mortgagee  (q).  Moreover,  the  creditor,  on  the  bankruptcy  of 
the  principal  debtor,  is  not  required  to  keep  up  a  policy  on  the  life 
of  the  latter,  but,  on  the  contrary,  should  sell  and  realise  such  a 
security  (r)  or  surrender  the  policy  and  prove  for  the  whole  debt  (s). 
Again,  a  surety  is  not  discharged  where,  by  the  conduct  of  the 
creditor,  a  right  of  distress  for  rent  in  arrear  is  destroyed,  as  a 
distress  is  not,  strictly  speaking,  a  security  held  by  the  creditor  in 
respect  of  a  debt  (t).  ,  On  the  other  hand,  a  surety  is  discharged 
where  the  creditor  abandons  an  execution  against  the  plaintiff 
debtor  (u). 

1053.  A  transaction  which  causes  no  loss  of  securities,  or  a  loss 
not  attributable  to  the  fault  of  the  creditor,  will  not  discharge  the 
surety  (a).  Thus,  if  a  creditor,  having  in  respect  of  a  debt  owing 
to  him  a  security  upon  the  equitable  interests  of  his  debtor,  and  of 
the  latter' s  surety,  in  trust  funds,  assigns  the  debt,  together  with  the 
securities  for  the  same,  he  does  not  thereby  relieve  the  surety  from 
liability,  and  he  need  not  even  give  the  surety  notice  of  such  assign- 
ment in  order  to  render  it  binding  and  effectual  (h).  Again,  a 
temporary  loan  of  title  deeds  for  a  legitimate  purpose  by  the  creditor 


7  H.  &  N.  353,  Ex.  Ch.  ;  Ex  parte  Mure  (1788),  2  Cox,  Eq.  Cas.  63;  Rainloiv 
V.  Juggins  (1880),  5  Q.  B.  D.  138. 

(n)  Rainlow  v.  Juggins,  supra,  per  Manisty,  J.,  at  p.  142. 

(o)  Pledge  v.  Buss  (1860),  John.  663  ;  and  see  Strange  v.  Foohs  (1863),  4  Giff. 
408  ;  Wulf  V.  Jay  (1872),  L.  E.  7  Q.  B.  756 ;  Pearl  v.  Deacon  (1857),  1 
De  0.  &  J.  461,  0.  A.  ;  Forles  v.  Jackson  (1882),  19  Ch.  D.  615.  Where  a 
creditor  takes  from  his  debtor  an  assignment  of  a  debt  from  a  third  person  as 
a  security  for  his  (the  creditor's)  demand,  and  by  the  creditor's  wilful  default 
the  debt  becomes  irrecoverable,  he  must  bear  the  loss  himself  ( Williams  v.  Price 
(1824),  1  Sim.  &  St.  581). 

(p)  Pledge  v.  Buss,  supra. 

(q)  Taylor  v.  Bank  of  Neiu  South  Wales  (1886),  11  App.  Cas.  596,  P.  C. 
(r)  Coates  v.  Coates  (1864),  33  Beav.  249;  and  see  Wheatley  v.  Bastow  (1855), 
7  De  G.  M.  &  G.  261,  C.  A. 
(s)  Painhow  v.  Juggins,  supra. 

{t)  Re  Russell,  Russell  v.  Shoolhred  (1885),  29  Ch.  D.  254,  C.  A. ;  Mercantile 
Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  5;  and  see  p.  511,  ante. 

{u)  Mayhew  v.  Crickett  (1818),  2  Swan.  185;  English  v.  Barley  (1799),  3  Esp. 
49,  50  ;  Williams  v.  Price,  supra,  per  Leach,  V.-C,  at  p.  587.  This  was  also  the 
case,  under  the  old  law,  when  the  execution  was  against  the  body  of  the  debtor 
{Watson  V.  Alcock  (1853),  1  Sm.  &  G.  319;  Wulf  v.  Jay,  supra;  but  see  R.  v.  Fay 
(1879),  4  L.  E.  Ir.  606,  616,  C.  A.). 

(a)  Wheatley  v.  Bastow,  supra,  per  Tukner,  L.J.,  at  pp.  279,  280;  Hardwick  v. 
Wright  (1865),  35  Beav.  133;  Carter  v.  White  (1883),  25  Ch.  D.  666,  670,  C.  A.; 
Polak  V.  Everett  (1876),  1  Q.  B.  D.  669,  C.  A.,  per  Blackburn,  J.,  at  p.  675. 

{h)  Wheatley  v.  Bastow,  supra. 
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to  the  principal  debtor  on  the  latter  undertaking  to  return  them, 
whi6h  he  subsequently  does,  will  not,  apparently,  discharge  the 
surety  (c).  Moreover,  where  the  primary  security  for  the  guarantee 
debt  proves  worthless,  whether  it  was  originally  so  or  became  so 
afterwards,  the  surety  is  not  discharged,  unless  the  loss  or  deficiency 
was  occasioned  by  the  act  of  the  creditor  (d). 

1054.  Where  there  is  a  contract,  express  or  implied,  that  the 
creditor  shall  acquire  or  preserve  any  right  against  the  debtor,  and 
the  creditor  deprives  himself  of  the  right  which  he  has  stipulated 
to  acquire,  or  does  anything  to  release  any  right  which  he  has,  the 
surety  is  discharged ;  but  when  there  is  no  such  contract,  and  the 
creditor  only  has  a  right  to  perfect  what  he  has  in  his  hands,  which 
he  does  not  do,  that  does  not  release  the  surety  unless  the  latter 
can  show  that  he  has  received  some  injury  in  consequence  of  the 
creditor's  conduct  (e). 

1055.  Though  the  surety  is  entitled  to  stand  in  the  place  of  the  Securities 
creditor  as  regards  securities  given  to  the  latter  by  the  principal 
debtor,  a  similar  rfght  does  not  extend  to  securities  given  to  the 
creditor  by  a  co-surety  (/).  As  regards  the  last-named  securities, 
the  only  right,  apparently,  possessed  by  a  surety  is  that  such 
.securities  shall  not  be  wasted  (g) ;  and  where  the  surety  has  been 
converted  into  a  principal  debtor,  the  defence  of  discharge  by  loss 

of  securities  is  no  longer  available  to  him  (h). 

Sub-Sect.  8. — Discharge  of  the  Principal  Dehtor  hy  the  Creditor. 

1056.  Whatever  expressly  or  impliedly  discharges  the  principal  f.^^^^ 
debtor  from  liability  usually  discharges  the  surety  also  by  impiica-  principal  ° 
tion  (i),  as  his  position  is  thereby  altered  without  his  consent,  debtor, 
notwithstanding  that  the  alteration  is  accomplished  by  operation 

of  law.  He  is  therefore  discharged  where  he  can  establish  that 
the  alteration  changes  the  nature  of  his  liability  (k),  but  not 


co-surety. 


(c)  Bushell  V.  CoUett  (1862),  6  L.  T.  20;  Newton  v.  Chorlton  (1853),  10  Hare, 
646 ;  but  see  Pledge  v.  Buss  (1860),  Jolin.  663. 
{d)  Eardwich  v.  Wright  (1865),  35  Beav.  133. 

(e)  Carter  v.  White  (1883),  25  Ch.  D.  666,  0.  A.,  per  Cotton,  L.  J.,  at  p.  670  ; 
Polak  V.  Everett  (1876),  1  Q.  B.  D.  669,  675,  0.  A.  >  and  see  Pie  Duffy's  Estate 
(1880),  5  L.  E.  Ir.  92 ;  Belfast  Banking  Co.  v.  Stanley  (1867),  1  I.  E.  0.  L.  693 ; 
Glenie  v.  Smith,  [1908]  1  K.  B.  263,  C.  A. 

(/)  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank  (1879),  11  Ch.  D.  88, 
C.  A.,  per  Jessel,  M.E.,  at  p.  96;  reversed,  without  affecting  this  point  (1880), 
6  App.  Cas.  1 ;  see  Forbes'  v.  Jackson  (1882),  19  Ch.  D.  615,  mr  Hall,  V.-C,  at 
p.  622 

{g)  Margretts  v.  Gregory  (1862),  10  W.  E.  630. 

(h)  Reade  v.  Lowndes  (1857),  23  Beav.  361;  Duncan,  Fox  &  Co.  v.  North  and 
South  Wales  Bank  (1880),  6  App.  Cas.  1,  per  Lord  Selborne,  L.C.,  at  p.  11. 

(i)  Burke's  Case  (undated),  cited  English  v.  Darley  (1800),  2  Bos.  &  P.  61,  62 ; 
Lowes  V.  Maughan  and  Fearon  (1884),  Cab.  &  El.  340;  Law  v.  East  Lndia  Co.. 
(1799),  4  Yes.  824 ;  Commercial  Bank  of  Tasmania  v.  Jones,  [1893]  A.  C.  313, 
P.  C. ;  Perry  v.  National  Provincial  Bank  of  England,  [1910]  1  Ch.  464,  C.  A.  ; 
Cragoe  v.  Jones  (1873),  L.  E.  8  Exch.  81 ;  NevilFs  Case  1870),  6  Ch.  App.  43. 

{k)  Mortgage  Insurance  Corporation  v.  Pound  (1895),  65  L.  J.  (q.  b.)  129,  H.  L. ; 
Pyhus  V.  Gibb  (1856),  6  E.  &  B.  .902  ;  Finch  v.  Jukes,  [1877]  W.  N.  211 ;  Stacey 
V.  Hill,  [1901]  1  K.  B.  660,  0.  A. ;  Hastings  Corporation  v.  Letton,  [1908]  1  K  B. 
338 ;  Taylor  v.  Bank  of  New  South  Wales  (1886),  11  App.  Cas.  596,  603,  P.  0. 
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otherwise  (Q.  Moreover,  it  would  be  a  fraud  on  the  principal  debtor 
for  the  creditor  to  release  him  from  liability,  if  the  latter  were  then 
able  to  proceed  against  the  surety,  who,  in  his  turn,  might  sue  the 
principal  debtor  and  thus  render  the  alleged  release  nugatory  (m). 
A  surety  is  therefore  discharged  where  a  release  to  the  principal 
debtor  is  executed,  even  by  one  only  of  two  partners  to  whom  the 
guarantee  is  given,  if  it  is  in  pursuance  of  an  agreement  with  the 
principal  debtor  entered  into  by  both  partners  (n).  So  a  voluntary 
deed  releasing  the  principal  debtor  in  like  manner  as  if  he  had 
obtained  his  discharge  in  bankruptcy  frees  the  surety  (o),  as  does 
also  the  execution  by  the  creditor,  as  a  trustee  thereof,  of  a  deed  of 
assignment  releasing  the  principal  debtor  (p),  unless  the  guarantee 
otherwise  provides  (g),  or  the  deed  releasing  the  principal  debtor 
itself  contain  a  reservation  of  remedies  against  the  surety  (?-), 
thereby  reducing  it  to  a  mere  covenant  not  to  sue  (s). 

Again,  a  surety  for  payment  of  a  composition  to  creditors  is 
discharged  from  liability  to  a  particular  creditor  who,  without  his 
knowledge  or  consent,  obtains  from  the  compounding  debtor  an 
agreement  binding  the  latter  to  pay  the  creditor's  debt  in  full,  as  such 
a  transaction  avoids  both  the  original  debt  and  the  composition  (^). 

When  the  release  of  the  principal  debtor  by  the  creditor  is 
accomplished  by  means  of  a  fraud  on  the  part  of  the  former  (u),  the 
surety  is  not  discharged,  even  if  he  has,  though  innocently  and 
without  being  a  party  to  the  fraud  {a),  concurred  in  the  representa- 
tions to  the  creditor,  on  the  strength  of  which  the  release  was 
given  (6),  unless,  apparently,  in  such  a  case  the  surety  has  given 
valuable  consideration  (c) . 


(Z)  Be  Moss,  Ex  'parte  Ballet,  [1905]  2  K.  B.  307 ;  Be  FitzGeorge,  Ex  parte 
Bobson,  [1905]  1  K  B.  462. 

(m)  NevilVs  Case  (1870),  6  Ch.  App.  43,  per  Mellish,  L.J.,  at  p.  47.  j  j.. 

\n)  Hawhshaw  v.  Parkins  (1819),  2  Swan.  539. 

(o)  Cragoe  v.  Jones  (1873),  L.  E.  8  Exch.  81 ;  and  see  MayheiuY.  Boyes  (1910), 
103  L.  T.  1,  0.  A.,  and  c^ses  there  cited. 
(p)  Teede  v.  Johnson  (1856),  11  Exch.  840. 

[g)  CowjperY.  Smith  (1838),  4  M.  &  W.  519;  Union  Bank  of  Manchester  v.  Beech 
(1865),  3  H.  &  0.  672 ;  Kearsley  v.  Cole  (1846),  16  M.  &  W.  128  ;  Metropolitan 
Bank  of  England  and  Wales  v.  Goppee  (1896),  12  T.  L.  E.  129,  258,  C.  A. 

(r)  kearsley  v.  Cole,  supra;  Keyes  v.  Elkins  (1864),  5  B.  &  S.  240;  Bateson  v. 
Gosling  (1871),  L.  E.  7  0,  P.  9;  Davidson  v.  M'Gregor  (1841),  8  M.  &  W.  755; 
Boultbeey.  Stuhhs  (1811),  18  Yes.  20,  22;  Be  Blade,  Ex  parte  Carstairs  (1820), 
Buck,  560 ;  Be  Benton,  Ex  parte  Glendinning  (1819),  Buck,  517,  520. 

(s)  Maltly  V.  Carstairs  (1828),  1  Man.  &  Ey.  (k.  b.)  549  ;  North  v.  Wakefield 
(1849),  13  Q.  B.  536;  Nichols  v.  Norris  (1831),  3  B.  &  Ad.  41;  Be  Whitehouse, 
IVhitehouse  v.  Edwards  (1887),  37  Ch.  D.  683,  per  Stirling,  J.,  at  p.  694; 
Lindsay  v.  Downes  {Lord)  (1840),  2  I.  Eq.  E.  307;  Green  v.  Wynn  (1869),  4 
Oh.  App.  204,  per  Lord  Hatheeley,  L.O.,  at  p.  206 ;  Ourrey  v.  Armitage  (1858), 
cited  4  C.  B.  (n.  s.)  at  p.  221  ;  Bateson  v.  Gosling,  supra  ;  Wehb  v.  Hewitt  (1857), 
3  K.  &  J.  438  ;  Kearsley  v.  Cole,  supra;  Vorley  v.  Barrett  (1856)^  1  0.  B.  (n.  S.) 
225;  Jones  &  Go.  v.  Whitaker  (1887),  57  L.  T.  216,  C.  A.;  Muir  v.  Crawford 
(1875),  L.  E.  2  Sc.  &  Div.  456. 

{t)  May  hew  v.  Boyes,  supra. 

{u)  Scholefield  v.  Templer  (1859),  4  De  G.  &  J.  429,  434;  Be  McCallum, 
McCallum  v.  McCallum,  [1901]  1  Oh.  143,  0.  A. 

(a)  Ihid. 

(b)  Lbid. 

(c)  Scholefield  v.  Temp)ler,  supra,  per  Lord  Campbell,  at  p.  434.  As  to 
misrepresentation,  generally,  see  title  MiseepResentation  and  Feaud. 
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1057.  In  the  case  of  a  bill  of  exchange,  if  the  holder  thereof     Sect.  3. 
discharge  a  prior  indorser,  it  is  difficult,  if  not  impossible,  for  him  to  Discharge 
recover  against  a  subsequent  indorser  (d).  from 

Liability. 

1058.  Where,  as  frequently  happens,  the  release  of  the  principal  .   

debtor  is  not  express,  but  results  as  a  legal  consequence  from  some  J^/p^r^Jr^^ 
transaction,  the  surety  is  equally  discharged  from  liability.    Thus,  indorser. 
a  surety  for  payment  of  instalments  under  a  hire  and  purchase 
agreement  is  discharged  if  before  having  recourse  to  him  the  Release  may 
creditor  seizes  the  goods  and  thereby  determines  the  agreement  (e).  ^®  implied. 
He  is  also  discharged  by  the  acceptance  by  the  creditor  of  a  second 
security  in  discharge  of  the  original  one  (/),  or  by  the  substitution  of 

a  security  for  the  personal  liability  of  the  principal  debtor  (g),  or  by 
the  merger  of  the  principal  debtor's  liability  in  a  judgment  recovered 
against  him  by  the  creditor  (/i),  or,  apart  from  the  Bankruptcy  Acts  (i), 
by  a  deed  of  composition  voluntarily  entered  into  between  the 
creditor  and  the  principal  debtor  (/b). 

^  A  surety  for  the  performance  of  covenants  in  a  lease  for  a  term 
o*f  years  is  discharged  from  liability  if  the  landlord  terminate  the 
lease  before  the  end  of  the  term  by  notice  under  a  provision  in  the 
lease  enabling  him  to  do  so  (Z),  while  a  surety  for  the  payment  of 

{d)  See  Smith  v.  Knox  (1799),  3  Esp.  46  ;  English  v.  Darleij  (1799),  3  Esp.  49; 
and  compare  title  Bills  of  Exchange,  Peomissory  Notes,  and  Negotiable 
Instruments,  Vol.  II.,  pp.  517,  554.  As  to  tlie  liability  of  the  drawer  where 
the  acceptor  is  discharged  by  operation  of  law,  see  Re  Jacobs,  Ex  parte  Jacohs 
(1875),  10  Ch.  App.  211,  following  Megrath  v.  Gray,  Gray  v.  Megrath  (1874), 
L.  E.  9  0.  P.  216,  and  disapproving  Wilson  v.  Lloyd  (1873),  L.  R.  16  Eq.  60. 

(e)  Hewison  v.  Ricketts  (1894),  63  L.  J.  (q.  b.)  711. 

(/)  Clarke  v.  Jlenty  (1838),  3  Y.  &  C.  (ex.)  187;  and  see  Tatum  v.  Evans 
(1885),  54  L.  T.  336;  Boaler  y.  Maym^  (1865),  19  C.  B.  (n.  s.)  76.  An  agreement 
between  a  bond  debtor  and  his  creditor  that  the  latter  shall  take  all  the  debtor's 
property  and  shall  pay  the  other  creditors  so  much  in  the  pound  operates  as  a 
satisfaction  of  the  bond  debt  {Wehh  y.  Hewitt  (1857),  3  K.  &  J.  438).  So,  if  A. 
take  a  joint  bond  from  B.  and  C.  with  D.  as  surety,  the  latter  will  be  discharged 
if  A.  subsequently  accepts  the  notes  of  B.  and  0.  in  discharge  of  the  bond  {Skip 
V.  Edwards  (1744),  9  Mod.  Eep.  438). 

[g)  Lowes  v.  Maughan  and  Eearon  (1884),  Cab.  &  EL  340. 

[h)  FaUrY.  Lathom  {Earl)  (1897),  77  L.  T.  168,  where  £1,400  having  been 
advanced  to  the  principal  debtor  on  the  security  of  three  life  policies  under  a 
deed,  whereby  the  principal  debtor  covenanted  to  keep  up  the  premiums  and 
pay  interest  at  3  per  cent,  on  the  loan,  while  his  sureties  covenanted  for  his 
due  performance  of  this  covenant,  it  was  held  that  a  judgment  subsequently 
recovered  against  him  for  the  £1,400  operated  as  a  merger  with  regard  to  his 
liability  under  his  covenant  to  pay  either  principal  or  future  interest,  and 
therefore  also  released  the  sureties  from  future  liabilitv ;  see  also  Re  Sneyd, 
Ex  parte  Fewings  (1883),  25  Ch.  D.  338,  C.  A.  ;  Florence  y.  Jenings  (1857),  2  C.  B. 
(N.  s.)  454  ;  Arhuthnot  v.  Bunsilall  (1890),  62  L.  T.  234 ;  Re  Moss,  Ex  parte  Hallet, 
[1905]  2  K.  B.  307 ;  Re  Broivne  and  Wingrove,  Ex  parte  Ador,  [1891]  2  Q.  B. 
574,  C.  A. 

[i)  See  title  Bankruptcy  and  Insolvency,  Vol.  II.,  pp.  270,  336  ;  compare 
Ellis  V.  Wilmot  (1874),  L.  S.  10  Exch.  10  ;  and  see  p.  566,  post. 

[k)  Re  Renton,  Ex  parte  Glendinning  (1819),  Buck,  517,  520;  Re  Lewis  and 
Potter,  Ex  parte  Smith  (1789),  3  Bro.  C.  C.  1. 

{I)  Giddens  v.  Dodd  (1856),  3  Drew.  485,  where  the  notice  to  quit  was  held  to 
be  good  though  it  did  not  refer  to  the  proviso  under  which  it  was  given.  The 
effect  of  waiving  a  notice  to  quit  given  to  a  yearly  tenant  is  to  create  a  new 
tenancy,  and  consequently  a  surety  for  the  payment  of  the  rent  under  the  original 
tenancy  is  not  liable  for  rent  becoming  due  after  the  time  when  the  abandoned 
notice  to  quit  would  have  expired  {Tayleur  v.  Wildin  (1868),  L.  E.  3  Exch.  303) 
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rent  by  a  company  ''during  the  term"  is  no  longer  liable  when, 
owing  to  the  dissolution  of  the  company,  the  term  comes  to  an 
end  (m). 

Where  a  trustee  in  bankruptcy  disclaims  a  lease  on  the  bank- 
ruptcy of  the  lessee,  a  surety  "  for  the  payment  of  rent  which  might 
from  time  to  time  be  in  arrear  "  is  also  discharged  from  liabiHty  in 
respect  of  a  claim  for  rent  accruing  subsequent  to  such  disclaimer  (?^), 
where,  at  least,  no  person  has  any  estate  in  the  demised  premises, 
except^  the  lessor  and  the  bankrupt  lessee,  and  the  case  is  not 
complicated  by  the  existence  of  any  assignment  or  underlease  (o). 

1069.  Though  an  alteration  in  the  position  of  the  surety  by  the 
principal  debtor's  discharge  or  otherwise,  accomplished  by  opera- 
tion of  law,  may  discharge  him  (p),  this  is  not  always  the  case. 
Thus,  a  surety  who  has  guaranteed  the  payment  of  interest  on  a 
debenture  bond  issued  by  a  company  until  repayment  of  the 
principal  sum  remains  liable  under  his  guarantee  after  a  dissolu- 
tion of  the  company  due  to  the  act  of  the  law  and  not  of  the 
creditor  {q).  Moreover,  the  acceptance  of  a  composition  or  scheme 
of  arrangement  by  a  creditor  does  not  discharge  the  surety  (r), 
though  a  surety  for  payment  of  a  composition  (s)  is  discharged 
if  the  debtor  be  adjudged  a  bankrupt  and  the  composition  be 
annulled  {t) ;  and  he  is  not  discharged  from  liability  under  a  clause  in 

(m)  Hastings  Corporation  y.  Letton,  [1908]  1  K.  B.  378. 

[n)  Stacey  v.  Hill,  [1901]  1  K  B.  660,  0.  A.  Tlie  Bankruptcy  Act,  1883  (46 
&  47  Yict.  c.  52),  s.  55  (2),  seems,  however,  to  preserve  the  liability  of  the 
surety  in  such  circumstances ;  see  title  Bankeuptcy  and  Insolvency,  Yol.  II., 
p.  193. 

(o)  Stacey  v.  Hill,  supra,  per  Collins  and  EoMER,  L.J  J.,  at  pp.  665,  667, 
apparently  in  direct  conflict  with  the  opinion  expressed  in  Re  Levy,  Ex  parte 
Walton  {imi),  17  Ch.  D.  746,  C.  A.,  per  James,  L.J.,'at  pp.  756,  757;  as  to 
the  position  where  there  is  an  assignment  and  a  guarantee  for  payment  of  rent 
by  the  assignee,  see  Harding  v.  Preece  (1882),  9  Q.  B.  D.  281 ;  and  see  title 
Bankruptcy  and  Insolvency,  Vol.  II.,  p.  193. 

(p)  Moi'tgage  Insurance  Corporation  v.  Pound  (1895),  64  L.  J.  (q.  p.),  394, 
C.  A.,  per  Weight,  J.,  at  p.  396;  affirmed  (1895),  65  L.  J.  (q.  b.)  129,  H.  L.  ; 
Cheetham  v.  Ward  (1797),  1  Bos.  &  P.  630,  per  Heath,  J.,  at  p.  634  ;  but  see 
Browne  v.  Carr  (1831),  7  Bing.  508,  515. 

{q)  Be  FitzOeorge,  JEx  parte  Pohson,  [1905]  1  K.  B.  462.  On  the  other  hand, 
where  a  surety  undertook  to  be  liable  for  interest  on  a  debenture  **  so  long  as 
the  principal  sum  remains  due,"  it  was  held  that  such  liability  ceased  on  the 
bankruptcy  of  the  principal  debtor  {Be  Moss,  Ex  parte  Hallet,  [1905]  2  K.  B. 
307). 

{r\  The  Bankruptcy  Act,  1890  (53  &  54  Yict.  c.  71),  s.  3  (19),  now  expressly 
provides  that  the  acceptance  by  a  creditor  of  a  composition  or  scheme  of 
arrangement  shall  not  release  any  person  who,  under  the  Bankruptcy  Act, 
1883  (46  &  47  Yict.  c.  52),  would  not  be  released  by  an  order  of  discharge  if 
the  debtor  had  been  adjudicated  a  bankrupt,  and  such  order  of  discharge  does 
not  release  any  person  who  was  surety  or  in  the  nature  of  a  surety  for  the 
bankrupt  (Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  30  (4) ).  In  view  oi 
this  provision  it  is  unnecessary  to  discuss  cases  prior  thereto  in  which  sureties 
claimed  to  be  discharged  by  deeds  of  composition. 

(5)  Under  the  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  18. 

{t)  Walton  V.  Cook  (1888),  40  Oh.  D.  325.  Where  creditors  have  passed  com- 
position resolutions  on  receiving  a  surety's  guarantee  for  payment  of  the  last 
instalment  of  the  composition,  they  cannot,  on  the  bankruptcy  of  the  debtor 
before  payment  of  all  the  instalments,  be  put  by  the  surety,  who  has  paid  one 
instalment,  to  their  election  whether  they  will  carry  out  the  composition 
arrangement  in  toto  or  reject  it  in  toto,  but  arQ  entitled  to  prove  under  the 
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a  composition  deed  releasing  him  only  in  the  event  of  the  principal     Sect.  3. 
debtor  being  adjudicated  a  bankrupt,  or  of  a  conveyance  or  assign-  Discharge 
ment  of  his  property  being  made  or  required  under  the  provisions  ^^^om 
of  the  composition  deed,  unless  one  or  other  of  such  events  occurs  Liability, 
and  not  if  the  principal  debtor  is  made  a  bankrupt  otherwise  than 
under  the  provisions  of  such  deed  (a).    Again,  a  surety  for  a  joint 
stock  company  is  not  discharged  from  liability  by  the  reconstruc- 
tion of  such  company  under  a  statutory  scheme  of  arrangement, 
expressly  or  impliedly  assented  to  by  the  creditors  (h),  unless  such 
scheme  alter  the  event  upon  which  the  liability  of  the  surety 
depends  (c). 

1060.  Though  the  taking  of.  a  second  security  by  the  creditor  in  Effect  of 
discharge  of  the  original  one,  or  in  lieu  of  the  personal  liability  of  the  creditor 
principal  debtor,  will  discharge  the  surety  (d),  the  mere  acceptance  addSfonai 
of  additional  security  from  the  principal  debtor  will  not  have  this  security, 
effect  (e),  unless  there  is  an  agreement  to  give  time  or  the  intention 

of  the  parties  is  manifestly  that  the  original  security  shall  not 
remain  in  force  (/).  ',,iA  .jm.:<:i^  a 

1061.  A  mere  covenant  not  to  sue  the  principal  debtor  will  not  Effect  of  a 
discharge  the  surety,  especially  if  it  be  qualified  by  an  express  covenant  not 
reservation  of  remedies  against  the  latter  (^^).     While  language  principle 
 .  debtor. 

bankruptcy  for  the  whole  amount  of  their  original  debts,  after  giving  credit  for 
the  instalments  they  have  received  {Re  Bedell,  Ex  'parte  Oilbey  (1878),  8  Oh.  D. 
248,  C.  A.).  An  agreement  for  a  composition  is  not  an  accord  and  satisfaction 
unless  it  be  expressly  agreed  that  it  shall  be  (ibid.). 

(a)  GleggY.  Qilbey  (1876),  2  Q.  B.  D.  6,  209;  HugJies  v.  Palmer  (1865),  19 
C.  B.  (n.  s.)  393  ;  Webster  v.  Petre  (1879),  4  Ex.  D.  127. 

(&)  Re  London  Chartered  Bank  of  Australia,  [1893]  3  Ch.  540 ;  Re  English, 
Scottish,  and  Australian  Chartered  Bank,  [1893]  3  Ch.  385,  0.  A. ;  Dane  v. 
Mortgage  Insurance  Corporation,  [1894]  1  Q.  B.  54,  C.  A. 

(c)  Mortgage  Insurance  Corporation  v.  Pound  (1895),  65  L.  J.  (q.  b.)  129,  H.  L. 

{d)  See  p.  565,  ante,  and  p.  571,  post. 

(e)  Tivopenny  Y.  Young  (1824),  3  B.  &  C.  208  ;  Eyre  v.  Everett  (1826),  2  Russ. 
381 ;  Wyke  v.  Rogers  (1852),  1  De  G.  M.  &  Q.  408. 

(/)  Overend,  Gurney  &  Co.  {Liquidators)  v.  Oriental  Financial  Corporation 
{Liquidat(yrs)  (1874),  L.  E.  7  H.  L.,  348,  per  Lord  Cairns,  L.C,  at  p.  361  ; 
Twopenny  v.  Young,  supra,  per  Bayley,  J.,  at  p.  211  ;  Munster  and  Leinster 
BankY.  France  (1889),  24  L.  E.  Ir.  82,  C.  A.  Where,  therefore,  a  principal  and 
surety  are  indebted  on  the  same  bond,  a  dealing  with  the  principal  by  con- 
sidering him  as  a  debtor  in  another  sum  of  money,  or  on  another  security, 
will  not  discharge  the  surety  in  the  first  obligation  {Eyre  v.  Everett,  supra, 
per  Lord  Eldon,  L.C,  at  p.  384).  On  the  other  hand,  where  a  landlord 
advances  money  to  his  tenant  on  the  joint  note  of  the  latter  and  a  surety, 
and  afterwards  takes  as  security  for  this  and  another  sum  advanced  at  the  same 
time  an  assignment  of  furniture  of  the  tenant  by  way  of  mortgage,  should 
such  furniture  be  subsequently  taken  under  a  distress  for  rent  in  arrear  the 
tenant  and  his  surety  will  be  discharged  {Pearl  v.  Beacon  (1857),  1  De  G-.  &  J. 
461,  0.  A.). 

(c/)  Price  v.  Barker  (1855),  4  E.  &  B.  760  ;  see  Neviirs  Case  (1870),  6  Ch. 
App.  43,  per  Mellish,  L.J.,  at  p.  47  ;  Green  v.  Wynn  (1869),  4  Oh.  App.  204; 
Bateson  v.  Gosling  (1871),  L.  E.  7  0.  P.  9  ;  Price  v.  Barker,  supra;  Keys  v. 
Elkins  (1864),  5  B.  &  S.  240  ;  North  v.  Wakefield  (1849),  13  Q.  B.  536 ;  and  see 
pp.  556,  664,  ante.  Such  reservation  should  appear  on  the  face  of  the  instru- 
ment, thus  excluding  parol  evidence  thereof  {Cocks  v.  Nash  (1832),  9  Bing.  341 ; 
Mercantile  Bank  of  Sydney  Y.  Taylor,  [1893]  A.  0.  317,  P.  0.;  Re  Renton,  Ex 
parte  Glendinning  (1819),  Buck,  517,  520),  though  the  rule  is  not  without 
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Guarantee. 


Sect.  3.  importing  an  absolute  release  will  sometimes  be  construed  to  be  a 

Discharge  covenant  not  to  sue  the  principal  debtor  (/i),  on  the  other  hand, 

from  an  alleged  covenant  not  to  sue  will  not  be  regarded  as  such,  if  the 

Liability,  discharge  thereby  given  be  really  absolute  in  its  effect  (i). 
When  no  There  can  be  no  effectual  reservation  of  rights  against  a  surety 

reservation  of  where  the  transaction  between  the  creditor  and  the  principal 

surety  debtor  amounts  to  a  satisfaction  of  the  debt  guaranteed,  and  is 

permissible,  accompanied  by  a  release  to  the  latter  from  further  liability,  whether 


discharge  the  surety,  if  the  latter  has  ceased  to  be  a  surety  and 


release  of  become  himself  a  principal  debtor,  or  has  previously  to  such  release 
principal       paid  part  of  the  debt  and  given  a  security  for  the  remainder  (I),  or 


has,  in  consideration  of  an  extension  of  time  to  himself  by  the 
creditor,  bound  himself,  without  the  concurrence  of  the  principal 
debtor,  to  pay  the  whole  sum  for  which  he  was  originally  surety 
only  (m),  or  has  expressly  agreed  to  remain  liable,  for  there  is  then 
no  ground  for  the  presumption  that  he  is  impliedly  discharged  (n). 

Moreover,  where  the  whole  guaranteed  debt  has  not  been  dis- 
charged, but,  as  to  part,  remains  undischarged,  the  surety  may,  by 
apt  words  on  the  guarantee,  be  left  liable  though  the  principal 
debtor  has,  as  regards  such  balance,  been  released  as  between 
himself  and  the  creditor  (o). 


Death  of  one      1063.  Where  on  the  face  of  a  joint  bond  it  does  not  appear  that 
^^-^  joint  obligors  are  sureties  for  the  others,  the  survivors 


exceptions  {Be  Blakely,  Ex  parte  Harveij,  Ex  parte  Spring  field  (1854),  4 
De  G.  M.  &  G.  881,  0.  A. ;  Wyhe  v.  Rogers  (1852),  1  De  G.  M.  &  G.  408;  Norman 
V.  Bolt  (1883),  Cab.  &  El.  77) ;  and  see  note  {i),  infra. 

(A)  Commercial  Bank  of  Tasmania  v.  Jones,  [1893]  A.  0.  313,  P.  0. 

(i)  Ibid.  A  covenant  not  to  sue  one  of  two  joint  and  several  obligors  does 
not  prevent  the  covenantor  from  suing  the  other  {Bean  v.  Newliall  (1799),  8 
Term  Eep.  168).  A  covenant  not  to  sue  one  of  two  joint  tortfeasors  does  not 
operate  as  a  release  of  the  other  from  liability  {Duck  v.  Mayeu,  [1892]  2  Q,.  B. 
511,  0.  A.). 

{k)  Webb  V.  Hewitt  (1857),  3  K.  &  J.  438,  445;  Muir  v.  Crawford  (1875), 
L.  E.  3  Sc.  &  Div.  456;  Nicholson  v.  Revill  (1836),  4  Ad.  &  El.  675;  Kearsleij 
V.  Cole  (1846),  16  M.  &  W.  128,  136,  explaining  Ex  parte  Qifford  (1802),  6  Ves. 
805,  per  Lord  Eldon,  L.C.,  at  pp.  807  et  seq. ;  Cheetham  v.  Ward  (1797),  1 
Bos.  &  P.  630;  Greeny.  Wynn  (1868),  L.  E.  7  Eq.  28,  32.  Eor,  where  there 
is  an  absolute  release  of  the  principal  debtor  there  can  be  no  reservation  of  a 
right  to  proceed  against  the  surety  {Bateson  v.  Gosling  (1871),  L.  E.  7  0.  P.  9, 
per  WiLLES,  J.,  at  p.  14),  as  where,  for  example,  there  has  been  a  novation  of  a 
debt  operating  as  a  complete  release  of  the  principal  debtor  {Commercial  Bank 
of  Tasmania  v.  Jones,  supra). 

{I)  Hall  V.  Hutchons  (1833),  3  My.  &  K.  426. 

(w)  Befries  v.  Smith  (1862),  10  W.  E.  189. 

(n)  Cowper  v.  Smith  (1838),  4  M.  &  W.  519;  Union  Bank  of  Manchester  y. 
Beech  (1865),  3  H.  &  C.  672 ;  Metropolitan  Bank  of  England  and  Wales  v.  Goppee 
(1896),  12  T.  L.  E.  258,  C.  A.  ;  Perry  v.  National  Provincial  Bank  of  England, 
[1910]  1  Ch.  464,  C.  A. 

(o)  Perry  v.  National  Provincial  Bank  of  England,  supra,  per  Buckley,  L.  J., 
at  p.  478.  In  this  case,  by  the  instrument  under  which  the  suretyship  arose, 
the  creditors  had  full  powers  to  vary,  exchange,  or  release  securities  held 
by  them,  and  to  give  time  to  compound  and  make  any  arrangement  with  the 
principal  debtor  without  discharging  the  surety. 
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cannot,  after  the  death  of  one  of  them,  allege,  as  a  defence  to  an  Sect.  3. 

action  on  the  bond,  that  they  were  merely  sureties  for  the  deceased  Discharge 

obligor  and  are  therefore  discharged  from  liability  by  the  release  from 

of  the  latter's  executor  (p).  Liability. 

Sub-Sect.  9. — Discharge  of  a  Co-surety  hy  the  Creditor. 

1064.  It  is  doubtful  whether  the  simple  discharge  by  the  creditor  Effect  of 
of  one  surety  will,  per  se,  relieve  a  co-surety  with  the  latter  from  discharge  of 
liability  {q),  there  being  a  distinction  in  this  respect  between  joint  ^^-^^^^^y- 
debtors  and  co-sureties  (r).    Each  case  depends  more  or  less  on 
its  own  special  circumstances  (s).    When,  however,  the  discharge  of 
one  of  two  or  more  co-sureties  destroys  the  right  of  contribution, 
the  rest  will  be  discharged   wholly  or  partially  according  to 
circumstances  (t),  even  where  they  are  severally  bound  (a). 

■  A  release  of  one  of  several  joint  and  several  sureties,  without 
consulting  the  rest  or  reserving  remedies  against  them,  will  bar  the 
creditor's  right  of  action  against  them  on  the  guarantee  (h).  More- 
over, where  one  co-surety  is  released  the  security  given  by  the 
other  will  also,  apparently,  be  discharged  (c). 

{p)  Ashhee  v.  Pidduck  (1836),  1  M.  &  W.  564. 

(2)  Ex  parte  Gifford  (1802),  6  Yes.  805,  807  ;  Thompson  v.  Lack  (1846),  3  0.  B, 
540  ;  Evans  v.  Bremridge  (1855),  2  K.  &  J.  174,  183  ;  Nicholson  v.  Revill  (1836), 
4  Ad.  &  El.  675  ;  Done  v.  Walley  (1848),  2  Exch.  198  ;  Vyner  v.  HopUns  (1842), 
6  Jur.  889;  Cheetham  y.  Ward  (1797),  1  Bos.  &  P.  630;  iVatfersv.  Smith  (1831), 
2  B.  &  Ad.  889 ;  Ex  parte  Slater  (1801),  6  Yes.  146 ;  and  see  Ward  v.  National 
Banh  of  Neiv  Zealand  (1883),  8  App.  Gas.  755,  P.  0. 

{r)  Gardwell  v.  Smith  (1886),  2  T.  L.  E.  779,  per  aROVE,  J.,  at  p.  780.  The  . 
principle  laid  down  in  Cheetham  v.  Ward,  supra,  and  Nicholson  v.  Revill,  supra, 
namely,  that  the  discharge  of  one  joint  and  several  debtor  is  the  discharge  of 
all,  does  not  apply  to  a  case  of  a  judgment  recovered  against  one  of  several 
joint  and  several  debtors  {Blyth  v.  Fladgate,  Morgan  v.  Blyth,  Smith  v.  Blyth 
(1890),  63  L.  T.  546,  joer  Stibling,  J.,  at  p.  553),  for,  though  an  obligee  may  have 
entered  judgment  which  has  not  been  satisfied  on  a  joint  and  several  bond 
against  one  obligor,  he  is  still  at  liberty  to  sue  the  other,  notwithstanding 
he  has  obtained  judgment  against  one,  so  long  as  any  part  of  the  demand 
remains  due  {Lechmere  v.  Fletcher  (1833),  .1  Cr.  &  M.  623,  per  Bayley,  B.,  at 
p.  635) ;  and  the  principle  is  well  established  that,  where  there  is  a  joint  obliga- 
tion and  a  separate  one  also,  he  does  not,  by  recovering  judgment  against  one, 
preclude  himself  from  suing  the  other  [ihid. ;  and  see  King  v.  Hoare  (1844),  13- 
M.  &  W.  494  ;  Kendall  v.  Hamilton  (1879),  4  App.  Gas.  504;  Cardwelly.  Smith, 
supra).  However,  the  rule  that  the  release  of  one  of  two  joint  or  joint  and 
several  debtors  is  the  release  of  the  other  applies  equally  whether  the  obligation 
arises  upon  a  judgment  or  upon  any  other  security  {Re  E.  W.  A.,  [1901]  2  K.  B, 
642,  C.  A.,  where  Re  Armitage,  Ex  parte  Good  (1877),  5  Gh.  D.  46,  G.  A.,  is 
distinguished).  The  rule  that  the  release  of  one  joint  debtor  releases  the  other 
has,  apparently,  its  origin  in  the  old  feudal  rule  that  the  release  of  one  joint 
tenant  operated  to  release  the  other  {Re  Armitage,  Ex  parte  Good,  supra,  per 
Jessel,  M.E.,  at  pp.  5S,  59). 

(s)  Cardwell  v.  Smith,  supra. 

[t]  Mayhew  v.  Crickett  (1818),  2  Swan.  185,  per  Lord  Eldon,  L.C.,  at  pp.  192, 
193;  and,  as  to  the  right  of  contribution,  see  pp.  526  et  seq.,  ante. 

(a)  Ward  v.  National  Bank  of  New  Zealand, '  supra.  Where  a  creditor 
effects  ^  compromise  with  the  trustee  in  bankruptcy  of  one  of  several  sureties, 
by  which  he  precludes  himself  from  receiving  a  dividend  against  the  bankrupt 
surety's  estate,  the  solvent  sureties  are  discharged  to  the  extent  of  the  dividend, 
which,  but  for  such  compromise,  might  have  been  received  {Re  Wolmershausen, 
Wolmershausen  v.  Wolmershausen  (1890),  62  L.  T.  541). 

(6)  Mercantile  Bank  of  Sydney  v.  Taylor,  [1893J  A.  G.  317,  P.  G. 

(c)  Hodgson  v.  Hodgson  (1837),  2  Keen,  704;  and  see  Bolton  v.  Salmon,  [1891] 
2  Ch.  48,  per  Ghitty,  J.,  at  p.  53. 
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Guarantee. 


Sect.  3. 

Discharge 

from 
Liability. 

When  co- 
sureties not 
released. 


Reservation 
of  remedies. 


One  surety  will  not  be  discharged  where  there  is  no  actual  release 
of  his  co-surety  by  the  creditor,  but  a  mere  compounding  with 
or  giving  of  time  to  the  co-surety  (d)  or  a  mere  covenant  not  to 
sue(e);  or  where  the  action  of  the  creditor  does  not  interfere  with 
the  right  of  contribution  (/)  or  is  done  with  the  surety's  consent  {g); 
or  where  each  surety  contracts  severally,  it  being  no  part  of  his  con- 
tract that  other  persons  shall  |oin  in  it  as  co-sureties  {h),  unless  he  can 
show  an  existing  right  to  contribution  which  has  been  taken  away 
or  injuriously  affected  by  the  release  (i). 

Where  sureties  are  jointly  liable  under  a  guarantee,  an  unsatisfied 
judgment  in  an  action  on  a  cheque  given  by  one  of  them  in 
respect  of  the  common  liability  is  no  bar  to  an  action  against 
the  other  on  the  .guarantee  (k),  though  if  such  judgment  were 
satisfied  both  the  joint  sureties  would  be  discharged  from 
liability  ®. 

A  release  by  a  creditor  of  an  ostensible  partner  in  a  firm  does 
not  discharge  the  person  whose  partner  he  has  held  himself  out 
to  be,  as  there  is  no  right  of  contribution  between  them  (m). 

1065.  Creditors  executing  a  deed  of  composition  with  the  principal 
debtor  and  some  only  of  his  sureties  can  always  reserve  their 
remedies  against  the  remaining  sureties  (n) ;  and  in  the  very 
unusual  case  of  a  release  of  one  co-surety,  with  a  reservation  of 
remedies  against  the  other,  the  latter  is  not  discharged  (o). 


Discharge  of 
surety  by 
novation. 


Sub-Sect.  10. — Bevocation  of  the  Guarantee. 
(i.)  By  Ex'press  Agreement. 

1066.  The  substitution  of  a  new  contract  for  the  old  one  by  the 
parties  themselves  discharges  the  surety  from  liability  under  the 
latter         Thus,  if  the  creditor  take  a  further  security  in  lieu  of 


Id)  Kearsley  v.  Cole  (1846),  16  M.  &  W.  128,  per  Parke,  B.,  at  p.  136. 

\e)  Price  v.  Barker  (1855),  4  E.  &  B.  760,  yer  Colebidge,  J.,  at  p.  777. 

\f)  Ex  parte  Qiford  (1802),  6  Ves.  805  ;  Be  Armitage,  Ex  parte  Halifax  Joint 
Block  Banking  Go.  (1876),  35  L.  T.  554;  affirmed  sub  nom.  Be  Armitage,  Exparte 
Good  (1877),  5  Ch.  D.  46,  0.  A. 

(g)  Kearsley  v.  Cole,  supra,  per  Paeke,  B.,  at  p.  136. 

h)  Ward  V.  National  Bank  of  New  Zealand  (1883),  8  App.  Gas.  755,  765, 
P  C 

\ij  Hid.;  and  see  i?e  WolmersJiausen,  Wolmershausen  v.  WolmersTiausen  (1890), 
G2  L.  T.  541 ;  Be  Armitage,  Exparte  Good,  supra, 
(k)  Wegg  Prosser  v.  Evans,  [1895]  1  Q.  B.  108,  0.  A. 
(l)  See  Be  E.  W.  A.,  [1901]  2  K  B.  642,  0.  A. 
( m)  Be  Armitage,  Ex  parte  Good,  supra. 

{71)  Be  Blade,  Ex  parte  Carstairs  (1820),  Buck,  560.  This  case  was  decided 
under  the  old  Bankruptcy  Acts,  which,  unlike  the  existing  Acts,  did  not 
preserve  the  surety's  liability  to  a  creditor  executing  a  composition  deed  (see 
also  North  v.  Wakefield  (1849),  13  Q.  B.  536). 

(o)  Thompson  v.  Lack  (1846),  3  0.  B.  540;  North  v.  Wakefield,  supra; 
Cheetham  v.  Ward  (1797),  1  Bos.  &  P.  630;  Solly  v.  Forbes  (1820),  2  Brod. 
&  Bing.  38.  Such  a  release,  it  seems,  operates  as  a  covenant  not  to  sue 
(Willis  Y.  Be  Castro  (1858),  4  C.  B.  (n.  s.)  216;  Be  Armitage,  Ex  parte  Good, 
supra).  ,  ,  , 

[p)  Taylor  v.  Hilary  (1835),  1  Or.  M.  &  E.  741.  At  common  law  a  guarantee 
under  seal  could  not  formerly  be  discharged  by  parol  contract  before  breach 
{Berwick  Corporation  v.  Oswald  (1853),  ]  E.  &  B.  295;  Brooks  v.  ^^war^  (1839), 
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the  original  one,  of  such  a  kind  and  given  in  such  circumstances     Sect.  3. 
as  to  effect  a  merger  of  the  original  security,  the  guarantee  is  Discharge 
revoked  (q).  .from 

Whether  the  original  security  is  merged  is  a  question  of  Liability, 
law  in  each  case  (r),  though  whether  a  particular  security  was  Merger, 
taken  in  lieu  of  the  original  one  is  mainly  a  question  of 
fact  (s).  But  there  is,  apparently,  no  merger  if  it  be  expressly 
stipulated  that  the  new  security  shall  be  collateral  (t).  A  security 
not  under  seal  is  not  merged  in  a  specialty  security,  unless  the 
latter  is  between  the  same  parties  and  is  as  extensive  as  the 
former  (a).  A  subsisting  guarantee  given  up  by  its  holder  to 
the  principal  debtor,  his  intention  being  clearly  to  waive  all  rights 
thereunder  and  rely  henceforward  on  some,  other  security  in  lieu  of 
the  original  one,  is  no  longer  available  (b).  In  the  case  of  a  bond 
entered  into  by  two  sureties,  which  expressly  provides  that  on  the 
death  of  either  of  them  a  fresh  bond  shall  be  given,  the  estate  of 
the  deceased  surety  remains  liable  to  contribute  towards  payment 
of  the  guaranteed  debt  after  a  fresh  bond  has  been  given  by  the 
surviving  surety  and  a  new  surety  (c). 

1067.  A  new  arrangement  between  the  parties  to  a  suretyship  Substitution 
contract,  substituting  security  for  personal  liability,  will  revoke  the  ^^T^ 
original  guarantee  (d).  ^* 

1068.  A  guarantee  can  be  wholly  waived  and  abandoned  before  Variation  of 
breach  by  a  subsequent  agreement  not  in  writing (e) ,  though  a  mere  ^^q^q^^^q^ 
alteration  in  its  terms  before  breach  must  be  in  writing  to  be 
effectual  (/). 


9  Ad.  &  El.  854),  as  a  deed  could  not  be  affected  by  any  instrument  not  under 
seal  {Cocks  v.  Nash  (1832),  9  Bing.  341),  though  equity  always  disregarded  this 
rule  of  law  {Brooks  v.  Stuart  (1839),  9  Ad.  &  El.  854).'  A  parol  dispensation  of 
licence  may  now,  however,  be  pleaded  in  any  court  to  an  action  on  a  deed 
(Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  s.  25  (11)). 

{g)  Clarke  v.  Henty  (1838),  3  Y.  &  C.  (ex.)  187;  Boaler  v.  Mayor  (1865),  19 
C.  B.  (N.  s.)  76 ;  and  see  pp.  565,  567,  ante. 

{r)  Boahr  v.  Mayor,  supra, 

(s)  Clarke  Y.  Henty,  supra;  Gordon  v.  Calvert  (1828),  4  Euss.  581;  Eyre  v. 
Everett  (1826),  2  Euss.  381 ;  Twopenny  v.  Young  (1824),  3  B.  &  0.  208,  210. 

{t)  As  to  the  meaning  of  the  word  "collateral,"  see  pp.  439  et  seq.,  ante. 

{a)  Boaler  v.  Mayor,  supra  ;  and  see  Clarice  v.  Henty,  supra ;  Bain  v.  Cooper 
(1841),  1  Dowl.  (N.  s.)  11,  14. 

(6)  Be  Lorymer,  Ex  parte  Powell  (1836),  2  Mont.  &  A.  533.  A  bill  of  exchange 
for  the  guaranteed  debt,  taken  before  the  time  prescribed  by  the  guarantee  for 
payment  of  the  same  and  afterwards  destroyed  in  the  surety's  presence,  is  ^o 
waiver  of  the  guarantee  (Collins  v.  Owen  (1866),  15  L.  T.  327). 

(c)  Re  Ennis  {Sir  J.  J.),  Coles  v.  Feyton,  [1893]  3  Ch.  238,  0.  A. 

(d)  Lowes  V.  Maughan  and  Fearon  (1884),  Cab.  &  El.  340. 

(e)  Taylor  v.  Hilary  (1835),  1  Cr.  M.  &  E.  741 ;  and  see  Sanderson  v.  Graves 
(1875),  L.  E.  10  Exch.  234,  per  Amphlett,  B.,  at  p.  241 ;  Goss  v.  Nugent  {Lord) 
(1833),  5  B.  &  Ad.  58  ;  Qoman  v.  Salishury  (1684),  1  Yern.  240;  Price  v.  Dyer 
(1810),,  17  Yes.  356,  363;  King  v.  Gillett  (1840),  7  M.  &  W.  55  ;  and  see, 
generally,  title  Contract,  Yol.  YII.,  pp.  421  et  seq. 

(/)  Emmet  v.  Dewhurst  (1851),  3  Mac.  &  Gr.  587  ;  and  see  Sanderson  v. 
Graves,  supra;  Nolle  v.  Ward  (1867),  L.  E.  2  Exch.  135,  Ex.  Ch.  The  reason 
why  any  alteration  of  a  guarantee  must  be  in  writing  is  because  of  s.  4  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  which  makes  an  unwritten  guarantee 
unenforceable  by  action  ;  see  pp.  454  et  seq.,  ante;  and  title  Conteact,  Yol.  YII., 
p.  361. 
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Guarantee. 


Sect.  3. 

Discharge 

from 
Liability. 

Determina- 
tion by 
notice  of 
revocation. 


ReTOcation 
by  express 
release. 


Death  of 
principal 
debtor. 


1069.  A  guarantee  may  expressly  provide  that  it  shall  be  revocable 
by  notice  (g).  The  effect  of  such  a  notice  is  merely  to  prevent 
future  liability  accruing  under  the  guarantee,  but  in  no  way 
relieves  from  liability  already  accrued. 

When  a  guarantee  does  not  expressly  provide  for  its  revocation 
by  notice,  whether  it  can  be  so  determined  mainly  depends  upon 
whether  the  consideration  for  the  surety's  promise  is  in  its 
nature  entire  or  fragmentary  (h).  If  the  consideration  be  entire, 
no  effectual  notice  of  revocation  can  be  arbitrarily  given  (i).  On 
the  other  hand,  if  the  consideration  for  a  guarantee  be  not  entire, 
but  fragmentary,  notice  of  revocation  is  certainly  available  to 
terminate  the  future  liability  of  the  surety  (/c). 

1070.  An  express  release  by  the  creditor  of  the  surety  from 
further  liability  under  the  guarantee  will  operate  as  a  revocation 
thereof  (l).  Mere  voluntary  declarations  indicating  the  intention 
of  a  creditor  to  forgive  or  release  the  surety  do  not,  even  in  equity, 
constitute  an  effectual  release  (m),  unless  there  be  a  consideration 
or  other  equitable  ground  of  distinction  (n), 

(ii.)  By  Death. 

1071.  The  death  of  the  principal  debtor  before  he  has  committed 
any  default  whatever  will  operate  to  discharge  the  surety  altogether 
from  liability  under  his  guarantee  (o) . 

(g)  Solvency  Mutual  Guarantee  Co.  v.  Froane  (1861),  7  H.  &  N.  5;  Boyd  v» 
Rolins  (1858),  5  C.  B.  (w.  s.)  597,  Ex.  Ch.  It  was  formerly  considered  that  a 
guarantee  under  seal  was  irrevocable  {Hassell  v.  Long  (1814),  2  M.  &  S.  363, 
per  Lord  Ellenborough,  O.J.,  at  pp.  370,  371;  Gordon  v.  Calvert  (1828j, 
2  Sim.  253 ;  contra,  Hough  v.  Warr  (1824),  1  0.  &  P.  151 ;  Shepherd  v.  Beeclier 
(1725),  2  P.  Wms.  288).    This  view  no  longer  obtains. 

{h)  Lloyd's  V.  Harper  (1880),  16  Ch.  D.  290,  319,  320,  0.  A. 

(*)  Lh'd.;  and  see  Calvert  v.  Gordon  (1828) ,  3  Man.  &  Ey.  (k.  b.)  124;  Burgess 
V.  LJve  (1872),  L.  E.  13  Eq.  450,  per  Malins,  Y.-C,  at  p.  457.  In  the  case  of  a 
guarantee  given  for  the  fidelity  of  a  servant,  apparently,  if  the  master  chooses  to 
continue  the  employment  after  the  servant  has  proved  himself  to  be  unfaithf nl,. 
the  guarantee  either  comes  to  an  end  or  may  be  determined  on  notice  given  by  the 
surety  {Lloyd's  v.  Harper,  supra,  perFnY,  J.,  at  p.  307,  commenting  on  Burgess  v.- 
Eve,  supra,  in  which,  though  the  consideration  for  the  guarantee  was  entire,  the 
guarantee  was  nevertheless  held  to  be  revocable  because  of  the  misconduct  of  the 
principal  in  respect  of  whose  fidelity  it  was  given ;  see  also  Phillips  v.  Foxall 
(1872),  L.  E.  7  Q.  B.  666,  675,  678  ;  Re  Consolidated  Land  Co.,  Ltd.,  Ellerly's  Claim 
(1872),  20  W.  E.  855,  per  Malins,  Y.-C,  at  p.  856) ;  compare  Federal  Supply  and 
Cold  Storage  Co.  of  South  Africa  v.  Anghern  and  Piel  (1910),  80  L.  J.  (p.  c.)  1. 

{h)  Lloyd's  v.  Harper,  supra  ;  Bastow  v.  Bennett  (1812),  3  Camp.  220;  Coulthart 
V.  Clementson  (1879),  5  Q.  B.  D.  42,  46 ;  and  see  Ascherson  v.  Tredegar  Dry  Dock: 
and  Wharf  Co.,  Ltd.,  [1909]  2  Ch.  401. 

(Z)  See  Shaw  v.  Boyce,  Ltd.,  [1911]  1  Ch.  138,  where  a  trust  deed  securing 
debentures  permitted  the  release  of  the  sureties,  which  release  was  therefore 
held  to  be  binding  on  the  debenture-holders,  including  those  who  were  not 
parties  to  such  release  and  objected  thereto.  As  to  the  effect  of  a  release  of  one 
of  several  sureties  on  the  liability  of  the  rest,  see  p.  569,  ante. 

(m)  Equity,  in  such  cases,  always  followed  the  law;  see  title  Equity, 
Yol.  XIII.,  p.  68. 

(n)  Cross  v.  Sprigg  (1849),  6  Hare,  552 ;  but  see  Yeomans  v.  Williams  (1865), 
L.  E.  1  Eq.  184.  Where  a  testator  bequeaths  the  residue  of  his  property  to  his 
widow  and  executrix  for  life,  and  she  releases  the  surety  for  payment  of  a 
debt  due  to  her  husband's  estate  from  payment  of  all  interest  on  such  debt,  the 
release  extends  only  to  her  life  interest  in  such  debt  (Coates  v.  Goates  (1864), 
33  Beav.  249). 

(o)  Sparrow  v.  Sowgate  (1623),  W.  Jo.  29. 
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1072.  The  death  of  a  surety  does  not,  per  se,  determine  his     Sect.  3. 
guarantee  (^9).     Save  where,  from  the  nature  of  the  guarantee,  it  Discharge 
is  irrevocable  by  notice  even  in  the  surety's  lifetime  (g),  it  can  ^fi'om 
he  revoked  as  to  future  transactions  thereunder  by  express  (r)  Liability, 
or  constructive  (s)  notice  of  his  death  (r).    Constructive  notice,  Death  of 
however,  does  not  suffice  where  the  will  of  the  deceased  surety  surety, 
gives  his  executors  the  option  to  continue  the  guarantee  after  his 

death,  in  which  case,  apparently,  the  guarantee  can  only  be 
determined  by  express  notice  (t).  The  notice  of  the  surety's  death 
need  not,  to  be  effectual,  comply  with  the  terms  of  a  notice  of 
revocation  applicable  v/here  the  guarantee  is  expressly  made 
revocable  by  notice  given  in  the  lifetime  of  the  surety  (a),  unless 
the  latter's  personal  representatives  are  expressly  required  to 
comply  therewith  {b). 

Where  notice  of  the  surety's  death  revokes  the  guarantee,  it 
does  not  relieve  the  surety's  estate  from  liability  in  respect  of 
previous  transactions. 

1073.  Where  a  guarantee  is  joint  and  several  the  death  of  one  Death  of 
co-surety  does  not  terminate  the  liability  of  the   survivors,  co-surety, 
unless,  apparently,  they  have  determined  it  by  express  notice  (c). 

On  the  death  of  a  surety  bound  jointly  with  his  principal  (cZ),  or  with 
other  sureties,  his  estate  ceases  to  be  liable,  even  for  existing  debts 
of  the  principal  (e).  Similarly,  on  the  death  of  the  principal 
debtor,  before  the  surety  with  whom  he  is  jointly  liable,  his  assets 
are  no  longer  liable,  but  the  liability  survives  to  the  surety  (/). 

Sub-Sect.  11. — Discharge  under  the  Money-lenders  Act,  1900  [g). 

1074.  A  surety  may  obtain  a  partial  discharge  from  liability  Money- 
under  his  guarantee  where  the  guaranteed  debt  consists  of  a  loan  lenders  Act, 


Ashhy  V.  Day  (1885),  33  W.  E.  631 ;  affirmed  on  appeal  (1886),  54  L.  T. 
408,  C.  A.  ;  Harriss  v.  Fawcett  (1873),  8  Ch.  App.  866;  Bradbury  v.  Morgan 
(1862),  1  H.  &  0.  249,  256;  Coulthart  v.  Clementson  (1879),  5  Q.  B.  D.  42,  per 
BoWE^?-,  J.,  at  p.  46 ;  and  see  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co., 
Ltd.,  [1909]  2  Ch.  401. 

{q)  Lloyd's  v.  Harper  (1880),  16  Ch.  D.  290,  C.  A. ;  Re  Grace,  Balfour  v.  Qrace, 
[1902]  1  Ch.  733 ;  and  see  pp.  453,  492,  572,  ante. 

(r)  Coulthart  v.  Clementson,  supra;  Beckett  y.  Addyman  (1882),  9  Q.  B.  D. 
783,  791,  C.  A. ;  Hollond  v.  Teed  {lM^),  7  Hare,  50. 

(s)  See  Harriss  Y.  Fawcett,  supra;  Coulthart  v.  Clementson,  supra  ;  Bradbury  y. 
Morgan,  supra;  Dodd  v.  Whelan,  [1897]  1  I.  E.  575. 

^  {t)  Re  Crace,  Balfour  v.  Crace,  supra;  Re  Silvester,  Midland  Rail.  Co.  y. 
Silvester,  [1895]  1  Ch.  573;  contra,  Harriss  v.  Fawcett,  supra;  Coulthart  v. 
{Clementson,  supra;  Dodd  v.  Whelan,  supra. 

(a)  Coulthart  y.  Clementson,  supra ;  Harriss  y.  Fawcett,  supra. 

(b)  Re  Silvester,  Midland  Rail.  Co.  v.  Silvester,  supra. 

(c)  Beckett  v.  Addyman,  supra. 

{d)  I.e.,  where  one  of  two  joint  debtors  is,  by  agreement,  surety  for  the 
other ;  see  note  {n),  p.  441 ,  and  pp.  505,  506,  ante. 

(e)  Other  y.  Iveson  (1855),  3  Drew.  177  ;  and  see  Ashby  y.  Day,  supra. 

(/)  Richardson  v.  Horton  {IM^),  6  Beav.  185.  As  to  the  creditor's  right  to 
open  a  new  account  and  appropriate  payments  thereto,  see  p.  537,  ante. 

{g)  63  &  64  Yict.  c.  51 ;  and  see  title  Money  and  MoNEY-LENDiNa. 
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Sect.  3. 
Discharge 

from 
Liability. 

When 
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of  money  to  the  principal  debtor  on  or  in  respect  of  which  the 
interest  charged  is  excessive  Qi) . 

1075.  This  relief  may  be  obtained,  at  the  instance  of  the 
borrower  or  of  the  surety  or  other  person  liable,  from  any  court 
in  which  proceedings  are  taken  for  the  recovery  of  money  lent  by  a 
money-lender,  and  notwithstanding  that  the  time  for  repayment  of 
the  loan,  or  any  instalment  thereof,  has  not  arrived  (i). 


(h)  Money-lenders  Act,  1900  (63  &  64  Yict.  c.  61),  s.  1  (2).  As  to  what 
constitutes  excessive  interest,  see  title  Money  and  Money-Lending. 

(i)  Money-lenders  Act,  1900  (63  &  64  Yict.  c.  51),  s.  1  (2).  The  court  to 
which  the  application  is  made  has  power  to  give  a  declaratory  judgment, 
although  no  ancillary  relief  is  claimed,  and  ought  not  to  impose  upon  the 
plaintiif  equitable  terms  as  to  repayment  of  the  actual  money  advanced,  as  a 
condition  of  giving  such  declaratory  judgment  {Chapman  v.  Michaelson,  [1909] 
1  Oh.  238,  0.  A.,  where  the  lender  has  in  the  course  of  his  business  taken  a 
mortgage  from  the  debtor  to  secure  the  loan). 


GUARDIAN  AND  WARD. 

See  County  Coubts  ;  Feaudulent  and  Voidable  Conveyances 
Infants  and  Childben. 


GUARDIANS  OF  THE  POOR. 

See  Elections;  Poob  Law. 


GUN  LICENCES, 

See  Game;  Eevenue. 


GUNPOWDER. 

See  Explosives. 


HABEAS  CORPUS. 


See  Constitutional  Law  ;  Cbiminal  Law  and  Pbocedube  ;  Cbown 

Pbactice;  Pbisons. 
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HABENDUM. 

See  Deeds  and  Other  Instruments. 


HABITUAL  CRIMINAL 

See  Criminal  Law  and  Procedure. 


HABITUAL  DRUNKARD. 

See  Criminal  Law  and  Procedure;  Intoxicating  Liquors. 


HACKNEY  CARRIAGES. 

See  Street  Traffic. 


HALF-BLOOD. 

See  Descent  and  Distribution. 


HALF-TIMERS. 

See  Education;  Factories  and  Shops. 
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HARBOURS. 

See  Shipping  and  Navigation  ;  Waters  and  Watercourses. 


HARD  LABOUR. 

See  Criminal  Law  and  Procedure;  Prisons. 


HARES. 

See  Game. 


HAWKERS  AND  PEDLARS. 

See  Markets  and  Fairs. 


HAY  AND  STRAW. 

See  Agriculture;  Weights  and  Measures. 


HEALTH. 

See  Public  Health  and  Local  Administration. 
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HEARSAY  EVIDENCE. 

See  Evidence. 


HEIRLOOMS. 

See  Keal  Pkopeety  and  Chattels  Keal. 


HEIRSHIP. 

See  Descent  and  Distkibution  ;  Eeal  Property  and 
Chattels  Eeal. 


HERALDS  AND  HERALDS'  COLLEGE. 

See  Peerage  and  Dignities. 


HEREDITAMENTS. 

See  Copyholds;  Keal  Property  and  Chattels  Eeal. 


HERESY. 

See  Ecclesiastical  Law. 


H.L. — XV. 
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(    578  ) 


HERIOT. 

See  Copyholds. 


HIGH  BAILIFF. 

See  County  Court. 


HIGH  COURT. 

See  Courts;  Practice  and  Procedure. 


HIGH  SEAS. 

See  Fisheries;  Prize  Law  and  Jurisdiction;  Shipping 
AND  Navigation. 


HIGH  STEWARD. 

See  Constitutional  Law. 


HIGH  TREASON. 

See  Constitutional  Law;  Criminal  Law  and  Procedure. 


EI^D  OF  VOL.  XV. 


INDEX 


■   ♦  ^ 

FOOD  AND  DEUGS, 

abstraction,  injurious,  from  article  of  food,  23 

adulterants,  butter  factory,  where  found  on,  liability  of  occupier  as  to,  60 
adulteration,  beer,  of,  by  brewer,  provisions  prohibiting,  45 
bread,  of.  Acts  relating  to,  46 
flour,  of,  liability  of  persons  to  penalty  for,  48 
meaning  of,  5 

proof,  onus  of,  in  prosecution  for,  32 

question  of,  one  of  fact,  not  of  law,  5 
agents,  samples  may  be  taken  by,  of  authorised  persons,  14 
aiding  and  abetting  the  sale  or  exposure  of  unsound  food,  liability  of  persons- 
for,  39 

alum,  prohibition  of  use  of,  in  manufacture  of  bread,  47. 
analysis,  drug,  right'  of  purchaser  of,  to  submit  to,  9 
imported  food,  of,  how  taken,  44 
purchaser  of  food,  right  of,  to  submit  same  for,  9 
analyst,  certificate  of,  as  evidence  of  facts  therein  stated,  31 

on  analysis  of  milk  or  cream,  regulations  as  to,  67 
for  purpose  of  analysis  need  not  be  a  public,  16 
Government,  certificate  of,  prescribed  form  unnecessary,  11 
appeal,  against  conviction  under  Bread  Acts,  to  what  court,  53 

from  court  of  summary  jurisdiction,  to  what  court  made,  32 
none  by  importer,  where  convicted  summarily,  55,  56 
arbitration,  compensation,  amount  of,  due  to  owner  on  wrongful  seizure  of" 

foods  may  be  settled  by,  41 
arsenical  soap,  when  not  a  drug,  6 

assistant  authorised  officer,  power  of,  to  prosecute  in  own  name  when  sample 
taken  by,  13 

"at  the  place  of  delivery,"  article  when  deemed  to  be,  13 
baker,  provision  of  scales  and  weights  by,  50 

liability  of,  or  his  servant  for  using  ingredients  other  than  statutory,  47 

to  prosecution  under  the  common  law,  48 
master,  sole  liability  of,  as  to  provisions  of  weighing  instrument  in* 
carts,  51 

publication  of  name  of  offending,  power  of  justices  as  to,  47 
beer,  adulteration  of,  by  brewer,  provisions  prohibiting,  45 
definition  of,  for  the  purpose  of  revenue,  45 
"half  and  half,"  publican  not  prohibited  from  selling,  45 
sale  of,  how  regulated,  45 
beeswax,  when  a  drug,  6 

Board  of  Agriculture  and  Fisheries,  margarine,  approval  of  names  to  be  com- 
bined with,  57 
milk  and  cream,  power  of,  to  make  stan- 
dard of  purity  as  to,  64,  65 
milk-blended  butter,  power  of,  to  make 

provisions  relating  to  sale  of,  61 
power  of  entry  of  officer  of,  on  unregis- 
tered premises  suspected  of 
butter-making,  60 
to  make  regulations  as  to  con- 
stituents of  cheese  or  butter, 
54 

regulations  relating  to  butter,  how.  pub- 
lished, 54 
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botanic  beer,  inclusion  of  in  definition  of  "  beer,"  45 

branded  goods,  warranty  for,  27 

brandy,  spirit  held  not  to  be,  21 

bread.  Acts  relating  to  the  adulteration  of,  46 

alum,  provisions  forbidding  the  use  of,  in,  47 

baking  and  sale  of  on  Sunday,  restrictions  relating  to,  46,  47 

component  parts  of,  47 

delivery  of,  51 

Prench  or  fancy,  meaning  of,  52 

marking  of,  where  made  with  flour  other  than  wheat,  48 

purchase  at  shop,  where  delivery  cart  does  not  require  weighing 

instruments,  51 
sale  otherwise  than  by  weight,  penalty  for,  49,  50 
seller  of,  provision  of  scales  and  weights  by,  50 
weighing  of,  49,  50 
Bread  Acts,  application  to  wholesale  as  well  as  retail  transactions,  46 
enforcement  of,  53 
obstruction  to  execution  of,  52 
brewer,  adulteration  of  beer  by,  provisions  prohibiting,  45 
British  Pharmacopoeia,  as  a  standard  for  purity  of  drugs,  21 
butter,  adulteration  of  by  addition  of  milk,  22 

certificate  of  public  analyst  as  to,  contents  of,  11 
definition  of,  53 

fat  in  margarine,  provisions  relating  to,  55 
invoice  of,  when  accepted  as  a  warranty,  25 
margarine,  or,  marking  on  importation,  55 
preservatives  in,  regulations  as  to  use  of,  60 
standard  of  purity,  21,  22 
water  in,  limit  of  proportion  of,  54 
butter  factory,  adulterants  found  on,  where  occupier  liable,  60 
definition  of,  53 

inspection  of,  provisions  relating  to,  60 
restrictions  on  use  of,  59 

unregistered,  power  of  Board  of  Agriculture  and  Fisheries  as 
to  entry  on,  60 

bye-laws,  sale  of  unwholesome  food  may  be  regulated  by  local,  40 
carts,  sale  of  bread  from,  provision  of  weighing  instruments,  50 

to  which  Bread  Acts  applicable,  50 
caveat  emptor,  food,  application  of  maxim  to  purchase  of,  4 
certificate,  analyst,  of,  as  evidence  of  facts  therein  stated,  31 
where  not  evidence,  31 
Government  analyst,  prescribed  form  not  necessary  in,  11,  12 
private  purchaser  may  prove  adulteration  otherwise  than  by,  12 
public  analyst,  of,  form  and  contents  of,  10,  11 
"  cheese,"  definition  of,  54 

description  of,  by  notice,  where  insufficient,  19 
chewing  gum,  as  to  nature  of,  6 

City  of  London,  unsound  food,  powers  as  to,  how  administered  in  the,  42 
'*  clear  days,"  reference  as  to  meaning  of,  56 

coffee,  chicory,  provisions  prohibiting  the  sale  of  imitations  of,  63 

weighted,  preparing  or  selling,  63 
common  law  offences  in  respect  of  food  and  drugs,  35 — 43 
compensation,  arbitration,  for  wrongful  seizure  of  food,  when  settled  by,  41 
extent  to  which  obtainable,  41 

owner  of  article  of  food  seized,  when  entitled  to,  41 
complaint  under  Bread  Acts,  time  limit  for,  30,  52 

compounded  ar.ticles,  as  to  penalty  in  respect  of  infringement  of  Act,  23 
when  excepted  from  provisions  of  the  Act,  22 
where  sale  of  is  an  offence,  23 
condemnation  of  food,  power  of  justices  as  to,  38 
condensed  milk,  marking  of  tin  or  other  receptacle,  provisions  as  to,  66 
consignor,  liability  of,  for  refusing  to  allow  sample  to  be  taken,  13 
contract,  special,  between  seller  and  purchaser,  as  to  quality  when  no  defence, 
23 

<;onviction,  finding  of  justices  necessary  to,  39 
costs,  recovery  of,  on  breach  of  contract,  4 

county,"  definition  of,  6 
cowkeepers,  registration  of,  63,  64 
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cream,  abstraction  of,  from  milk,  regulations  affecting,  65 

analysis  of,  by  public  analyst,  when  regulations  of  Board  of  Agricul- 
ture and  Fisheries  must  be  observed,  11 
purity  of,  standard  of,  power  of  Board  of  Agriculture  and  Fisheries 
as  to,  64,  65 
"dairy,"  meaning  of,  64 

dairy,  London,  regulations,  power  of  Local  Government  Board  as  to,  64 
"  dairyman,"  definition  of,  64 

damage,  compensation  for,  when  payable  on  wrongful  seizure  of  foods  by 

oflScer  of  local  authority,  41 
defence  of  warranty,  duty  of  purchaser  as  to,  28 

not  admissible  on  alteration  of  article,  28 
dilution  of  spirits,  when  offence  committed,  67 

drink.  Local  Government  Board,  regulations  of,  as  to  importation  of,  44 
drug,  right  of  purchaser  of,  to  submit  to  analysis,  9 

meaning  of,  6 
drugs.  Acts  regulating  the  sale  of,  3,  4 

addition  to,  when  necessary  and  harmless,  effect  of,  22 
British  Pharmacopoeia  as  a  standard  of  purity  of,  21 
employer,  exemption  of,  from  penalty,  where  servant  or  agent  guilty  under. 

Margarine  Acts,  62 
entry,  Public  Health  Acts,  by  oflBcer  under,  38 
exhausted  tea,  meaning  of,  68 

expenses  incident  to  execution  of  the  Acts,  by  whom  borne,  34 

"  exposed  for  sale,"  meaning  of,  57 

exposure  for  sale,  what  constitutes,  36 

factories,  butter,  inspection  of,  provisions  relating  to,  60 

registration  of,  manufacturing  margarine  or  margarine  cheese,  58,  59 
false  pretences,  misrepresentation  on  sale  of  food,  when  an  offence  of,  35 

representation  by  seller  at  time  of  sale,  effect  of,  20 

warranty,  liability  of  person  giving,  28,  29 

proceedings,  time  limit  for,  in  respect  of,  29 
fancy  or  French  bread,  exception  relating  to,  51 
farmer,  when  not  a  dairyman,  64 

fee,  analyst,  payable  to,  by  purchaser  submitting  food  or  drug,  9. 

flour,  adulteration  of,  provisions  prohibiting,  48 

food,  addition  to,  when  necessary  and  harmless,  effect  of,  22 

articles  of,  seized  and  not  condemned,  rights  of  owner  as  to,  41 

bad,  for  resale,  where  seller  cannot  recover  the  price,  4 

common  law  offences  relating  to,  35 — 41 

condemnation  of  article  of,  38 

exposure  for  sale,  what  constitutes,  36 

importation  of  adulterated  or  impoverished  article  of,  regulations  as 
to,  43 

articles  of,  where  prohibited,  44,  45 
injurious  ingredients,  offence  of  mixing  with  or  selling  so  mixed,  16 
inspector  of  nuisances,  powers  of,  as  to  examination  of  articles  in- 
tended for,  36,  37 
laws  relating  to,  classification  of,  3 

Local  Government  Board,  regulations  of,  as  to  importation  of,  44 
London,  inspection  and  seizure  in,  42 
meaning  of ,  5 

medical  officer  of  health,  powers  of,  as  to  examination  of  articles 

intended  for,  36,  37 
notice  as  to  nature  and  quality  of,  effect  of,  19 
possession  of  unwholesome,  presumption  of  intention  as  to,  36 
purchaser,  right  of,  to  submit  same  for  analysis,  9 
quantity  sold,  law  relating  to,  where  found,  3 
sale  of,  application  of  ordinary  law  relating  to  sale  of  goods,  3 
by  misrepresentation,  when  a  false  pretence,  35 
unwholesome,  regulation  of,  by  local  bye-laws,  40 
sale  or  exposure  of  unsound,  liability  of  persons  aiding  and  abetting,  39 
seizure  of  suspected  articles  by  medical  officer  or  inspecibor  of  nuis- 
ances, 37 

statutes  regulating  the  manufacture  and  sale  of,  3,  4 
unsound,  liability  of  importer,  44 

seizure  of,  under  Towns  Improvement  Clauses  Act,  1847... 40 
unwholesome,  application  of  Public  Health  Acts  to,  35 
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food,  unwholesome,  possession  of,  for  sale,  onus  of  proof,  on  charge  as  to,  39 
sale  of,  when  punishable  as  a  misdemeanour,  35 
warranty,  implied,  on  sale  of,  3,  4 

sale  of  without,  effect  of,  4 
Pood  and  Drugs  Acts,  administration  of,  7 

application  of  provisions  of,  to  bread,  46 
exceptions  within,  22,  23 

expenses  incident  to  executing,  by  whom  borne,  34 
proceedings  under,  how  instituted,  8 
rights  and  remedies  other  than  under  the  Act  not  intei-r 
fered  with,  33 
food  and  drugs,  importation  of,  8 

forged  warranty,  liability  of  persons  in  respect  of,  29 
fraud,  seller  not  protected  by  label  in  case  of,  24 
French  or  fancy  bread,  exception  relating  to,  51 

nature  of,  52 
gin,  under  proof,  where  held  not  to  be  "  gin,"  21 
glucose,  addition  of  to  marmalade,  when  not  an  offence,  22 
Crovernment  analyst,  certificate  of,  prescribed  form  not  necessary,  11 

sample,  when  must  be  sent  to,  32 
"  half  and  half,"  not  "  mixed  beer,"  45 
hawkers,  bread,  provisions  relating  to,  50,  51 
'    hops,  adulteration  of,  69 

horseflesh,  inspection  and  seizure  of,  70 
meaning  of,  69 

penalty  for  offence  against  provisions  relating  to  sale  of,  70 
restrictions  on  sale  of,  69,  70 

shops  for  sale  of,  regulations  as  to  provision  of  signs,  70 
ice  cream,  infectious  disease  in  premises  for  manufacture  of,  requirenients 
as  to  notification,  71 
itinerant  vendor  of,  provisions  for  exhibiting  name  and  address 
of  maker,  71 

manufacture  and  sale  of,  in  London,  provisions  relating  to,  70,  71 
vendor  not  a  purveyor  of  milk,  70 
implied  warranty,  on  sale  of  food,  3,  4 

importation,  butter  or  margarine,  provisions  as  to  marking,  55 
extract  of  tea,  where  forbidden,  69 
food  and  drugs,  administration  of  Acts  relating  to,  8 
milk-blended  butter,  provisions  relating  to,  55 
milk  or  cream,  provisions  relating  to,  65 
prohibited,  in  what  cases,  44,  45 
importer,  definition  of,  6 

liability  of,  as  to  unsound  food,  44 
milk,  liability  of,  66 
proceedings  against,  by  whom  taken,  56 
imprisonment,  power  of  the  court  to  order,  33 
"in  course  of  delivery,"  article,  when  deemed  to  be,  13 

milk,  when  deemed  to  be,  66 
ingredients,  bread,  which  may  be  used  in  the  manufacture  of,  47 
injurious  ingredients,  offence  of  mixing  with  food,  16 

mixture,  meaning  of,  17 
inspection,  butter  factories,  provisions  relating  to,  60 
inspector,  authority,  must  produce  his,  when  asked,  14 

Local  Government  Board,  duties  of  when  taking  samples,  15 
nuisances,  of,  obstructing,  penalty  for,  38 

powers  of,  as  to  examination  of  articles  intended 
for  food,  36,  37 
to  inspect  food,  nature  of,  36 
search  warrant,  when  obtainable  by,  39,  40 
•  seizure  of  inspected  articles  by,  37 
obstruction  of,  penalties  for,  33,  34 
samples,  division  of,  by,  15 
invoice,  acceptance  of,  as  a  warranty,  25 
warranty,  when  amounting  to,  27 
justices,  baker,  power  of,  to  order  publication  of  name  of,  47 
finding  of,  necessary  to  conviction,  39 

liability  of,  for  acting  in  case  under.  Bread  Acts  when  connected 
.with  the  trade,  53 
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label,  contents  of,  when  a  sufficient  notice,  24 
falsei  description  by,  a  distinct  offence,  25 
notice,  by  means  of,  where  seller  can  protect  himself,  24 
statement  on,  when  no  defence,  18 
warranty,  when  not  a,  27 
licensed  beer  seller,  conviction  for  adulterating  beer,  effect  of,  46 
local  authority,  defaulting,  power  of  Local  Government  Board  in  case  of,  7 
rood  and  Drugs  Acts,  duty  of,  to  administer,  7 
meaning  of,  6 

officers  of,  powers  of,  to  obtain  search  warrant,  39,  40 
powers  of,  under  the  Public  Health  Act  as  to  appointment 
of  inspectors,  36 

Local  Government  Board,  dairy  regulations  in  London,  power  of  to  make,  64 
defaulting  local  authority,  power  of,  as  to,  7 
expenses,  recovery  of,  7,  8 

milk  sellers,  may  make  orders  as  to  registration 

of,  63,  64 

power  to  direct  samples  to  be  taken,  13 
preservatives  in  butter  making,  provisions  relating 

to  the  use  of,  when  made  by,  60 
regulations  of,  as  to  importation  of  articles  of  food 

or  drink,  44 

London,  inspection  and  seizure  of  food  in,  provisions  relating  to,  42 
manslaughter,  meat  salesman,  when  liable  to  indictment  for,  35 
"  margarine,"  definition  of,  54 

margarine,  approved  names  to  combine  with,  where  allowed,  57 
^  butter  fat  in,  provisions  as  to,  55 

butter,  or,  marking  on  importation,  provisions  as  to,  55 
consignment  of,  provisions  relating  to,  58 
invoice  in  respect  of,  when  affording  protection  to  seller,  25 
marking  of,  56 

preservatives  in,  regulations  as  to  use  of,  60 
sale  of,  retail,  57 

vegetable  products,  when  must  be  sold  as,  54 
margarine  cheese,  consignment  of,  58 
definition  of,  54 
marking  of,  56 
sale  of,  retail,  57 
marked  packages,  importation  of  food  in,  provisions  relating  to,  43 
marking,  bread,  where  made  of  flour  other  than  wheat  flour,  48 
butter  or  margarine,  when  imported,  55 
imported  butter  or  margarine,  must  be  on  package  itself,  55 
marmalade,  glucose,  addition  of,  when  no  offence,  22 
meat,  delay  on  seizure  of,  what  may  be  unreasonable,  38 

diseased,  exposure  of  separate  pieces  of  same  animal,  separate  offences/ 
39 

tuberculous,  as  to  seizure  and  condemnation  of,  38 
meat  salesman,  liability  to  indictment  for  manslaughter,  35 
medical  officer,  obstruction  of,  penalty  for, .  38 

power  of,  as  to  examination  of  articles  intended  for  food, 
36,  37 

to  inspect  articles  of  food,  nature  of,  36 
search  warrant,  when  obtainable  by,  39,  40 
seizure  of  inspected  articles  of  food  by,  37 
medicines,  proprietary,  sale  of,  22 

mens  rea,  onus  of  proof  on  defendant  in  food  and  drug  prosecutions,  17 
milk,  abstraction  of  cream  from,  regulations  affecting,  65 

certificate  of  public  analyst  as  to,  11 

contents  of  genuine,  standard  in  force  as  to,  65 

notice  as  to  purity,  what  has  been  held  sufficient  to  protect  seller,  23 
purity  of,  standard  of,  21,  22 
separated  or  skimmed,  65,  66 

standard  of  purity  of,  power  of  Board  of  Agriculture  and  Fisheries  as 
to,  64,  65 

stirring  of,  neglect  in  the,  effect  of,  65 

vehicle,  sale  from,  provision  as  to  name  and  address  of  vendor,  67 
water,  addition  of,  during  transit,  responsibility  for,  18,  19 
ten  per  cent,  of,  effect  of,  20,  21 
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milk-blended  butter,  consignment  of,  provisions  relating  to,  58 
definition  of,  54 

"importation  of,  provisions  of  Board  of  Agriculture  and 

Fisheries  as  to,  55 
preservatives  in,  regulations  as  to  use  of,  60 
regulations  as  to  sale  of,  61 
milk  or  cream,  importation  of,  provisions  relating  to,  65 
milk  sellers,  registration  of,  provisions  relating  to,  63,  64 
milkman,  hawking  milk,  sells  by  contract,  13 

misdemeanour,  allowing  servant  to  mix  unwholesome  ingredients  with  food, 
18 

sale  of  unwholesome  food,  when  punishable  as  a,  35 
moisture  in  butter,  limits  of,  54 
names,  margarine,  combined  with,  when  allowed,  57 
notice,  accidental  omission  to  give,  effect  of,  20 
admixture,  of,  when  no  defence,  23 
label,  by,  where  seller  can  protect  himself,  24 

contents  of,  when  a  suflScient,  24 
milk,  as  to  condition  of,  what  was  held  sufficient  to  protect  seller,, 
23 

purchaser,  to,  as  to  nature  and  quality  of  article  sold,  effect  of,  19, 
20 

nuts,  sale  of,  in  bulk  with  express  condition  as  to  destruction  of  unsound 
portion,  43 

obstruction,  liability  of  persons  for,  to  execution  of  Bread  Acts,  52 

when  officer  acting  under  metropolitan 
borough,  43 

medical  officer  or  inspector  of  nuisances,  of,  penalty  for,  38 
officers,  of,  acting  under  the  Acts,  penalties  for,  33,  34 
search  warrant,  of  the  execution  of,  penalty  for,  40 
occupier,  butter  factory,  of,  liability  of,  where  adulterants  found,  60 

factory,  of,  liability  of,  where  butter  or  margarine  found  with  over 

16  per  cent,  of  water,  55 
liability  of,  of  butter  factory,  for  not  keeping  register  in  accordance 

with  provisions,  59 
officer,  production  of  authority,  when  required  by,  60 
or  owner,  of  margarine,  margarine  cheese  or  milk-blended  butter 
factory  must  register,  58,  59 
offence,  label,  of  false  description  by,  25 

Margarine  Act,  under,  guilty  knowledge  necessary  to  complete,  62 
subsequent,  how  punishable,  33 
offences,  imprisonment  for,  power  of  the  court  as  to,  33.    See  penalty, 
onus  of  proof,  possession  of  unwholesome  food  for  sale,  on  charge,  of,  39" 
"  parcel,"  meaning  of,  57 
paregoric,  sale  of  substitute  for,  19 
parturition,  effect  of  on  meat  of  animal  as  food,  38 
patent  medicines,  sale  of,  where  no  offence  committed,  22 
penalty,  adulteration  of  hops,  for,  69 
tea,  for,  68 
application  of,  pecuniary,  34 
bread,  for  sale  of,  otherwise  than  by  weight,  49 
selling  or  exposing  unmarked,  48 

using  other  than  statutory  ingredients  in  the  manufac- 
ture of,  47 

carts,  where  bread  sold  from,  contrary  to  provisions,  50 
coffee  or  chicory,  for  offence  against  provisions  relating  to  imitations 
of,  63 

conviction,  on,  under  Acts  relating  to  baking  or  sale  of  bread  on 

Sunday,  46,  47 
false  warranty,  person  giving,  liability  of,  to,  28,  29 
food  or  drugs,  for  sale  of,  to  the  prejudice  of  the  purchaser,  18 
forged  warranty,  liability  to,  in  respect  of,  29 
flour,  adulterated,  where  person  found  in  possession  of,  48 

liability  of  persons  to,  for  adulterating,  48 
horseflesh,  for  offence  against  provisions  relating  to,  70 
ice  cream,  for  offence  against  provisions  relating  to,  71 
importer,  liability  of,  where  butter,  margarine  or  miik-blQnded  buttex 

unmarkedj  55,  66 
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penalty,  importer  of  skimmed  or  separated  milk,  when  liable  to,  66 
unsound  food,  when  liable  to,  44 
liability  of  person  having  possession  of  unwholesome  food  for  sale,  39 
London,  liability  of  person  in,  for  exposing  unwholesome  food, 
42 

Margarine,  and  Butter  and  Margarine  Acts,  under,  provision  as  to,  61 

to,    what  appro- 
priated, 62,  63 
obstructing  medical  officer  or  inspector  of  nuisances,  38 
obstruction  to  execution  of  Bread  Acts,  52 

occupier  of  butter  factory,  for  not  keeping  proper  register,  59 
offences,  for,  under  Margarine  or  Butter  and  Margarine  Acts,  62 
possession  of  unsound  food  under  Towns  Improvement  Clauses  Act, 

1847... 40 
recovery  and  reduction  of,  33 

of,  on  breach  of  contract,  where  seller  subject  to,  4 
search  warrant,  for  obstructing  the  execution  of,  40 
sophisticated  tea,  to  which  dealer,  seller  or  manufacturer  of,  is 

liable,  68 

weighted  coffee,  for  preparing  or  selling,  63 
Pharmacopoeia,  British,  standard  fixed  by,  how  far  followed,  21 
"  place,"  meaning  of,  36 
places,  samples,  at  which  may  be  taken,  13 
possession  of  unwholesome  food,  as  to  what  is,  39 
Port  of  London,  unwholesome  food,  regulations  as  to,  43 
prejudice  of  purchaser,  sale  to,  a  question  of  fact,  20 

preservatives,  prohibition  of  use  of,  in  making  butter,  margarine  or  milk- 
blended  butter,  60 
regulations,  breach  of,  as  to,  in  butter  or  margarine  making,  61 
presumption  of  knowledge  of  vendor  of  butter,  margarine  or  milk-blended 

butter,  61,  62 
private  person,  sample,  when  cannot  be  taken  by,  13 

purchaser,  proof  of  adulteration  by,  not  necessary  by  certificate, 
12 

proceedings,  certificate  of  public  analyst,  when  a  condition  precedent  to,  11, 
12 

defences  available  in,  17 

food,  after  condemnation  of,  38 

Food  and  Drugs  Acts,  under,  8 

food  or  drugs,  in  respect  of,  nature  of,  29,  30 

importer  of  butter  or  margarine,  against,  by  whom  taken,  56 

Margarine,  and  Butter  and  Margarine  Acts,  under,  61 

mens  rea,  onus  of  disproof  on  defendant,  17 

persons  who  may  take,  29 

time  limit  for,  where  purchase  made  for  purpose  of  .test,  30 
proof,  onus  of,  on  defendant,  17 

where  adulteration  alleged,  17,  32 

unsound  food  seized  or  exposed,  39 
proprietary  medicines,  where  no  offence  on.  sale  of,  22 
public  analyst,  appointment  of,  8,  9 

by  local  authorities,  how  enforced,  7 
certificate  of  analysis,  form  of,  10 

v/hen  regard  must  be  had  to  regulations  of  Board 
of  Agriculture  and  Fisheries,  11 

duties  of,  9,  10 
meaning  of,  6 

milk  or  butter,  statements  of,  in  certificate  relating  to,  11 

observations  of  in  certificate,  extent  of,  11 

person  who  may  be  appointed,  8,  9 

removal  of,  power  of  local  authority  as  to,  8,  9 

report  of,  contents  and  when  made,  9,  10 

sample  taken  outside  appointed  district  of  inspector,  effect 

on  submission  to,  9 
subjects  in  which  he  must  be  skilled,  9 
Public  Health  Acts,  application  of  to  seizure  of  unwholesome  food,  35,  36 

entry  under,  how  obtained,  38 
purchaser,  weighing  of  bread  in  presence  of,  when  necessary,  49,  60 
purity,  standard  of.  where  fixed,  21,  22 
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register,  occupier  of  margarine,  margarine  cheese,  or  milk-blended  butteir 
factory  must  keep,  59 
of  licences,  conviction  of  beer  seller,  when  entered  on,  46 
registration,  butter  factories,  of,  58,  59 

milk  sellers,  of,  power  of  Local  Government  Board  as  to,  63,  64 
report,  public  analyst,  of,  contents  and  when  made,  9,  10 

duty  of  local  authority  as  to,  10 
retail,  sale  of  margarine,  provisions  relating  to,  57 
return  of  summons,  when  to  be  made,  30,  31 
sale,  bread,  of,  how  regulated,  46,  47 

otherwise  than  by  weight,  penalty  for,  49,  50 
carts,  of  bread  from,  provision  of  weighing  instrument,  50 
exposure  for,  what  constitutes,  36 

food,  of,  misrepresentation  on,  when  punishable  as  a  false  pretence,  35 

unwholesome,  when  a  common  misdemeanour,  35 
goods  by  description,  when  a  warranty,  27 
margarine,  of,  retail,  provisions  relating  to,  57 
prejudice  of  purchaser,  to,  a  question  of  fact,  20 

vehicle,  of  milk  or  cream  from,  provision  as  to  name  and  address  of 
vendor,  67 

warranty,  implied,  as  to  articles  of  food,  3,  4 
of  goods  without,  effect  of ,  4 
sale  of  goods,  articles  of  food  are  subject  to  ordinary  law  relating  to,  3 
sample,  analyst  of,  need  not  be  a  public  analyst,  16 
consignor  or  seller,  liability  of,  for  refusing,  13 
division  of,  by  inspector  or  other  public  officer,  15 
Government  analyst,  when  sent  to,  32 
how  taken,  14 

imported  butter,  margarine  or  milk-blended  butter,  how  taken,  56. 

milk,  of,  provisions  as  to  taking,  66 
margarine  or  margarine  cheese,  of,  how  taken,  58 
milk,  of,  as  to  quantity  to  be  purchased,  67. 
persons  who  may  procure  for  analysis,  12 
places  at  which,  may  be  taken,  13 
private  person,  when,  cannot  take,  13 
production  of,  at  the  trial,  31,  32 
sealing  of,  by  inspector,  15 

weight  of,  effect  of  omission  to  state  in  certificate,  11 
sanitary  authority,  removal  of  unsound  food  by,  on  notice  from  owner,  43 
scales  and  weights,  provision  by  baker  in  conspicuous  part  of  his  shop:, 
50 

use  of  false,  penalty  for,  50 
sealing  sample,  method  of,  15,  16 

.search  warrant,  flour,  power  of  justice  to  issue,  where  premises  used  for 
manufacture  of,  48 
obstructing  the  execution  of,  penalty  on,  40 
power  of  officer  of  local  authority,  as  to,  39,  40 
•seizure,  meat,  unreasonable  delay  on,  what  may  be,  38 

what  constitutes,  under  Tood  and  Drugs  Acts,  37 
seller,  bread,  provision  of  scales  and  weights  by,  50 

false  representation  by,  at  time  of  sale,  effect  of,  20 
liability  of,  for  refusing  to  sell  to  officer  sample  exposed  for  sale, 
13,  14 

margarine,  when  protected  by  written  invoice,  25 
milk,  of,  notice  as  to  condition,  when  a  sufficient  protection,  23 
notice  by  means  of  label,  when  a  protection  to,  24 
what  is,  19,  20 
servants,  liability  of,  under  Bread  Acts,  53 

sale  by,  when  warranty  may  be  relied  upon  in,  27,  28 
skimmed  milk,  importer  of,  liability  of  where  not  marked,  66 
soap,  arsenical,  when  not  a  drug,  6 
"  sold,"  meaning  of,  37 

sophisticated  tea,  liability  of  persons  dealing,  selling  or  manufacturing,  68 
special  contract,  between  seller  and  purchaser,  as  to  quality  is  no  defence,  23 
spirits,  dilution  of,  when  offence  committed,  67 

falsely  described  as  brandy,  21 

importation  of,  provisions  relating  to,  45 
sponge,  meaniDg  of,  in  connection  with  baking,  46 
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standards  of  purity,  21,  22 

summons,  I'ood  and  Drugs  Acts,  under,  service  of,  31 

offence,  in  respect  of,  under  the  Acts,  procedure  on  issue  of,  30 
returnable,  when  to  be  made,  30,  31 
Sunday,  baking  or  selling  bread  on,  restrictions  relating  to,  46,  47 
tea,  adulteration  of,  penalty  for,  68 

examination  of,  by  oflacex  of  Commissioners  of  Customs,  regulations  as  to,  ^68 
extracts  of,  importation  of,  69 

sophisticated,  liability  of  persons  dealing,  selling,  or  manufacturing,  68 
possession  of  material  for  making,  liability  for,  69 
time,  "  clear  days,"  reference  as  to  meaning  of,  56 

complaint  of  offence,  for,  under  Bread  Acts,  52 
proceedings,  limit  for,  in  respect  of  false  warranty,  29 

where  purchase  made  for  test  purposes,  30 
Towns  Improvement  Clauses  Act,  1847,  seizure  of  unsound  food  under,  40 
trade  mark,  effect  of  the  Food  and  Drugs  Act,  1899,  on  registration  of,  24 
transit  of  milk,  water  added  during,  liability  of  seller  as  to,  18,  19 
tuberculous  meat,  as  to  seizure  and  condemnation  of,  38 
unsaleable  food,  where  seller  cannot  recover  the  price,  4 
unsound  food,  importer,  liability  of,  44 

removal  by  sanitary  authority,  43 
unwholesome  food,  application  of  Public  Health  Acts  to,  35 

onus  of  proof  on  charge  of  possession  of,  39 
sale  of,  when  a  misdemeanour,  35 
usually,"  meaning  of,  as  used  in  the  Bread  Acts,  51 
vegetable  products,  resembling  butter,  sale  of  must  be  as  margarine,  54 
vehicle,  sale  of  milk  or  cream  from,  provision  as  to  name  and  address  of 
vendor,  67 

vendor,  butter,  margarine  or  milk-blended  butter,  of,  when  protected  by 
warranty,  62 

name  and  address  of,  of  milk  from  vehicle,  provision  as  to,  67 
veterinary  surgeon,  negligence  of,  on  examination  of  unsound  meat,  not  aiding 

and  abetting,  39 
"  victuals,"  definition  of,  5 

warrant,  search,  powers  of  officers  of  local  authority  as  to,  39,  40 
warrantor,  appearance  of,  at  hearing  of  trial,  28 
warranty,  alteration  of  article,  when  preventing  defence  of,  28 
branded  goods,  when  necessary  for,  27 

butter,  margarine,  or  milk-blended  butter,  of,  as  protection  to 
vendor,  62 

purchase  of,  with,  available  as  a  defence,  55 
contract  to  give,  when  writing  not  necessary,  27 
defence,  as  a,  provisions  relating  to,  25 

of,  inadmissible  as  to  imported  goods,  44 

when  not  a,  25,  26 
false,  liability  of  person  giving,  28,  29 

time  limit  for  proceedings  in  respect  of,  29 
forged,  liability  of  persons  in  respect  of,  29 
implied,  on  sale  of  food,  3,  4 

imported  butter,  margarine  or  milk-blended  butter,  of,  no  defence, 

56  N 
invoice  of  butter,  when  accepted  as  a,  25 

goods,  when  a  sufficient,  27 
label,  when  not  considered  a,  27 
notice  of  intention  to  rely  on,  necessity  for,  25 
plea  of,  successfully  raised,  effect  on  defendant  as  to  costs,  26 
sale  by  description,  when  a,  27 

servants,  defence  of,  on,  27,  28 
of  goods  without,  effect  of,  4  r 
separate  document  not  necessary,  27 
successive,  when  not  pleadable,  28 
warrantor  may  appear  at  hearing  to  give  evidence,  28 
what  will  amount  to  a,  26 
written,  when  a  defence,  25 
water,  butter,  in,  presumption  where  more  than  16  per  cent.,  54 

purity  of,  reference  as  to  law  relating  to,  5 
weighing,  bread,  of,  time  for,  49 

instrument  in  carts,  sole  liability  of  master,  51. 
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weighing  instrument,  meaning  of,  50 
weighted  coffee,  offence  of  preparing  or  selling,  63 
wines,  importation  of,  45 
"  wrapper,"  meaning  of,  57 


FEAUDULENT  AND  VOIDABLE  CONVEYANCES, 

acquiescence,  creditor,  of,  effect  of  on  right  to  impeach  alienation  withuj 
13  Eliz.  c.  5.. .87 
in  transactions  entered  into  under  undue  influence,  effect  of» 
113 

advice,  independent,  limitation  of  principle  as  to,  104 

what  will  be  suflScieut,  104 
advowsons,  application  of  27  Eliz.  c.  4,  to,  94 

agent,  gift  to,  from  principal,  presumption  as  to  undue  influence,  110 
alienation,  creditors,  in  fraud  of,  to  what  statute  extends,  79 

subsequent,  when  may  be  avoided  by,  87,  88 
execution,  with  intent  to  defeat,  83 

parties  to  proceedings  to  set  aside  under  13  Eliz.  c.  5... 88,  89 
set  aside,  when,  before  creditor  recovers  judgment,  89 
settlement,  by  way  of,  third  party  with  power  of  dispositipo 

under,  when  restrained  from  exercising  power,  90 
voluntary,  persons  against  whom  such  is  good,  87 
assignee,  notice  of  delivery  of  writ  of  execution  to  sheriff,  effect  on,  83 
assignment,  partnership  property,  of,  between  partners,  when  set  aside,  80' 
bankrupt,  fraudulent  alienations  of,  rights  of  trustee  in  bankruptcy,  88 

person  to  institute  proceedings  to  set  aside  voluntary  conveyance 
where  grantor  a,  89 
bankruptcy,  trustee  in,  power  of,  to  avoid  prior  voluntary  conveyance,  99 
bill  of  sale,  fraudulent,  when  void  against  the  sheriff,  88 
bond,  surrender  of  voluntary,  when  good  consideration  for  second  bond,  97 
burden  of  proof,  in  actions  under  13  Eliz.  c.  5... 84 

transactions  with  expectant  heirs,  112 
where  confidential  relationship  exists,  103 
cestui  que  trust,  gift  to  trustee,  by,  presumption  of  undue  influence  as  to, 
109, 110 

child  and  parent,  undue  influence,  disproof  of  presumption  of,  necessary,  107 

purchase  in  name  of,  when  set  aside  as  fraudulent,  80 
choses  in  action,  application  of  13  Eliz.  c.  5,  to,  79 
common  law,  fraudulent  conveyances,  as  affecting,  78 

company,  one  man,  grants  to,  by  debtor  with  intent  to  defraud,  effect  of^ 
81 

confidential  relationship,  instances  of,  107 — 111 

undue  influence,  presumption  of,  from,  103 
consideration,  failure  of  good,  after  date  of  conveyance  no  invalidation  of 
transaction,  97 

inadequacy  of,  in  dealing  with  reversionary  interests,  112 
marriage,  when  a  sufficient,  82 

payment  to  third  party,  of  sale,  when  fraudulent,  80 
proof  of,  by  parol  evidence,  97 
subsequent,  by  voluntary  grantee,  effect  of,  101 
sufficient,  under  27  Eliz.  c.  4... 95— 97 

what  will  be  under  13  Eliz.  c.  5... 81 
valuable,  sufficiency  of,  necessary  to  support  a  prior  convey- 
ance, 95 

conveyance,  avoidance  of,  made  prior  to  29th  June,  1893,  by  subsequent 
purchaser,  94 

bond  -fide  for  good    consideration,    exception   under  27  Eliz. 
c.  4.. .92 

confirmation  of,  by  will,  conditions  relating  to,  114 
fraud,  in,  question  as  to  under  27  Eliz.  c.  4,  how  determined, 
94,  95 

grantor's  right  of  impeachment  of,  for  undue  influence,  to  whom 
passing,  106 

impeachment  of,  against  personal  representatives  of  grantee,  for 
undue  influence,  106 
right  of  grantor  to,  to  whom  passing,  106 
prior,  made  with  actual  fraudulent  intent,  when  void,  98 
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conveyance,  purchaser,  made  for  purpose  of  defrauding'  subsequent,  92 

solicitor,  to,  by  client,  receipt  in  body  of,  not  sufficient  evidence 

against  presumption  of  undue  influence,  109 
statement  in,  that  same  made  without  fraudulent  intent,  when 

evidence  of  same,  86 
to  third  party,  for  benefit  of  persons  standing  in  confidential' 
relationship,  105 
conveyances,  voluntary,  when  void  by  27  Eliz.  c.  4... 92 
copyholds,  application  of  13  Eliz.  c.  5  to,  79 
27  Eliz.  c.  4,  to,  94 

costs,  action  to  impeach  conveyance  on  account  of  undue  influence,  dis-* 
cretion  of  court,  106 
settlement,  on  the  setting  aside  of  a,  under  13  Eliz.  c.  5,  when  allowed 

to  the  trustees,  91 
trustees  of  settlement,  of,  in  action  to  set  aside,  when  allowed,  106 
covenant,  indemnity,  of,  by  beneficiary  under  a  settlement,  when  a  sufficient 
consideration,  96 

lessee,  liability  of,  under,  effect  of,  on  settlement  under  27  Eliz. 
C..4...96 

creditor,  acquiescence  by,  effect  of,  on  rights  to  impeach  alienation  under 

13  Eliz.  c.  5.. .87 
administration  decree,  when  made  on  behalf  of,  90,  91 
alienation  set  aside  in  favour  of,  before  judgment  recovered,  89 
duty  of,  where  debtor  stands  in  fiduciary  relationship  to  person  who 

offers  security,  105 
parties  to  proceedings  by,  to  set  aside  an  alienation  under  13  Eliz. 

c.  5.. .89 

proof  required  of,  seeking  to  set  aside  alienation  under  13  Eliz. 
c.  5. ..81 

release  of  debt  by,  where  no  bar  against  a  voidable  settlement,,  87 
satisfaction  of,  effect  of,  on  fraudulent  conveyance,  78 
subsequent  to  alienation,  proof  necessary  to  avoid  voluntary  settle- 
ment by,  88 
when  alienation  may  be  avoided  by,  87,  88 
suing  under  13  Eliz.  c.  5,  not  delayed  by  order  for  inquiry  as  to 

debtor's  assets,  89 
undue  influence,  presumption  of,  where  debtor  and  surety  advised 

by  same  solicitor  as,  106 
voluntary,  when  instrument  under  seal,  position  of  under  13  Eliz, 

c.  5.. .88 

creditors,  trust  deed  for  benefit  of,  when  set  aside  as  fraudulent,  80 
debt,  grant  to  secure  the  repayment  of  existing,  when  protected,  82 
debtor,  alienation  by,  to  one  man  company  in  fraud  of  creditors,  effect  of,  81 
fiduciary  relationship,  in,  duty  of  creditor  when  offered  security  by 

cestui  que  trust,  105 
tenant  in  tail,  when  disentailing  and  resettling  deed  by,  set  aside,  80 
deed,  alienations  by  voluntary,  persons  who  cannot  impeach,  87,  88 
delay,  enforcing  remedy,  in,  effect  of,  in  cases  of  confidential  relationship,  114 

under  13 -Eliz.  c.  5... 89 
divorce,  settlement  of  property  in  consideration  of  no  proceedings  being  taken 

against  grantor  for,  82,  83 
equitable  interests  in  land,  application  of  27  Eliz.  c.  4,  to,  94 

reversionary  interests,  assignment  of,  when  set  aside,  79 
equity  of  redenaption,  settlement  of,  rights  of  volunteers  under,  on  sale  by 
mortgagee,  100 

execution,  alienation  after  issue  of,  when  evidence  of  fraudulent  intent,  86 
with  intent  to  defeat,  effect  of,  83 
notice  of  delivery  of  writ  of,  to  sheriff,  effect  on  assignee,  83 
executor  de  son  tort,  grantee  under  fraudulent  alienation,  when  an,  90 
expectant  heirs,  contracts  relating  to  loan  of  money  to,  provisions  relating 
to.  111,  112 

knowledge  of  parent  or  person  in  loco  parentis  of  loan  to, 
effect  on  transaction,  112 
"  expectant  heirs,"  term,  persons  included  in,  112 

following  property  comprised  in  fraudulent  alienation,  order  of  court  as  to,  90 
iraud,  indebtedness  of  grantor,  when  not  conclusive  evidence  of,  85 

instigation  of  grantee,  at,  application  of  13  Eliz.  c.  5,  not  affected 
by,  84 
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fraud,  meaning  of,  in  unconscionable  bargains  with  heirs,  111,  112 
possession,  continuance  in,  when  evidence  of,  84,  85 
presence  of,  under  27  Eliz.  c.  4,  is  one  of  fact,  94,  95 
rebuttal  of  presumption  of,  112 
unconscionable  bargains,  as  a  species  of.  111 
fraudulent  alienation,  administration  decree,  when  made  in  respect  of,  90,  91 
delay  in  enforcing  remedy  against,  effect  of,  89 
penalties  to  which  parties  liable,  91 
rights  of  parties  where  property  passed  to  bond  fide 
purchaser,  92 

conveyances,  assignments  of  property  now  set  aside  as,  79 
common  law,  as  affected  by  the,  78 
effect  of  13  Eliz.  c.  5,  on,  78 
satisfaction  of  creditors,  effect  of,  on,  78 
grantor,  protection  of  bond  fide  purchaser  for  value  from,  78,  81 
intent,  alienation  after  issue  of  writ,  when  an  indication  of,  8S 
indications  of,  86 

presumption  of,  when  not  arising,  99 

prior  conveyance  when  made  with,   effect  of  27  Eliz. 
c.  4,  on,  98 

question  as  to,  one  of  fact  under  13  Eliz.  c.  5. ..83 
title  deeds,  retention  of,  when  an  indication  of,  84,  85 
gift,  child  to  parent,  presumption  as  to  undue  influence,  108 
solicitor,  to,  from  client,  presumption  as  to,  108 
trifling,  aid  to  set  aside  when  not  given  by  the  court,  104 
will,  by,  circumstances  necessary  to  set  aside,  104 
good  consideration,  what  is  equivalent  to,  81 

goodwill,  business,  of,  assignment  of,  application  of  13  Eliz.  c.  5,  to,  79 
grantee,  debtor's  property,  of,  where  protected  by  13  Eliz.  c.  5... 81 

fraud  emanating  from,  application^of  13  Eliz.  c.  5,  not  affected  by,  M; 
fraudulent  alienation,  under,  when  an  executor  de  son  tort,  90 
position  and  rights  of,  under  voidable  voluntary  conveyances,  100 

of  persons  claiming  under  where  conveyance  impeachable 
by  reason  of  position  of  parties,  115 
purchaser  from,  protection  of  when  taking  without  notice  of  fraud,  83 
grantor,  admission  of,  as  to  advance  of  money,  not  suflScient  evidence  to  avoid 
prior  settlement,  98 
alienation  of  whole  of  property  of,  when  an  indication  of  fraudulent. 

intent,  85,  86 
impeachment  by,  on  subsequent  dealings,  effect  of,  115 

of  conveyance,  right  of,  to,  to  whom  passing,  106 
revocation,  power  of,  reserved  to,  effect  of,  86 

status  of,  alteration  in,  presumption  as  to  voluntary  grant  not  affected; 
by,  99 

heirs,  expectant,  lending  money  to,  provisions  relating  to.  111,  112 

persons  who  are,  112 
husband,  moneys  of,  invested  in  name  of  wife  in  fraud  of  creditors,  effect  of,  79 
husband  and  wife,  possession  by  husband  not  evidence  of  fraudulent  intent 
on  transfer  of  furniture  to  wife,  84,  85 
presumption  of  undue  influence  between,  in  what  cases, 
110, 111 

settlement  between,  when  not  a  voluntary  conveyance,  96 
ignorance  of  nature  of  remedy,  when  affecting  ratification  or  acquiescence,  114 
improvements,  covenant  by  grantee  to  carry  out,  effect  of,  96,  97 

voluntary  expenditure  of  money  in,  of  another's  estate,  not 
within  13  Eliz.  c.  5... 81 
in  loco  'parentis,  persons  standing,  when  undue  influence  presumed,  108 
indebtedness,  essential  to  invalidity,  where  not,  85 

grantor,  of,  not  conclusive  evidence  of  fraud,  85 
independent  advice,  necessity  of,  103,  104 

what  would  be  sufficient,  104 
adviser,  grantee's  solicitor  when  not  an,  104 
insurance  policies,  assignment  of,  when  set  aside  in  fraud  of  creditors,  79 
intent,  fraudulent,  evidence  of,  84 

judgment  fraudulently  obtained,  where  void  against  the  sheriff,  88 
laches,  with  regard  to,  conveyances  impeachable  by  reason  of  position  of 

parties,  114 
under  13  Eliz.  c.  5... 89 
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leaseholds,  application  of  27  Eliz.  c.  4,  to,  94 

assignment  of,  insufficient  consideration  under  13  Eliz.  c.  5... 81 
settlement  of,  where  not  voluntary  under  27  Eliz.  c.  4... 96 
one  of  value,  96 
legal  interests  in  land,  application  of  27  Eliz.  c.  4,  to,  94 
loan,  sufficient  consideration,  when  a,  96 

loans,  expectant  heirs,  to,  contracts  relating  to,  provisions  as  to,  111,  112 

reversionary  interests,  on,  where  relief  granted  in  respect  of,  113 
marriage,  consideration  of,  persons  within  the,  97 

provisions  in  favour  of  collaterals,  not  supported 
by,  82 

sufficient  consideration,  when  not  a,  82 
settlements,  set  aside,  where  in  fraud  of  creditors,  79,  80 
married  woman,  settlements  by,  when  within  13  Eliz.  c.  5... 80 
medical  attendant,  gift  to,  by  patient,  presumption  of  undue  influence,  110 
money-lending,  expectant  heirs,  contracts  relating  to,  with,  provisions  as 
to,  111,  112 

mortgagees,  subsequent,  rights  of  voluntary  grantees  as  against,  101 
mortgagor,  estoppel  of,  by  receipt  clause,  against  purchaser  for  value  from 
mortgagee,  115 

notice,  assignee,  to,  of  delivery  of  writ  to  sheriff,  effect  of,  83. 
prior  grant,  of,  effect  of,  99,  100 
purchaser,  subsequent,  where  not  affected  by,  95 
to,  of  grantor's  equity,  effect  of,  115 
order,  form'  of,  on  proceedings  to  set  aside  under  13  Eliz.  c.  5... 90 
parent  and  child,  undue  influence,  disproof  of  presumption  of,  necessary,  107 
parol  evidence  in  proof  of  consideration,  when  admitted,  97 
partnership  property,  assignment  of,  between  partners,  when  set  aside,  80 
patient,  giit  to  medical  attendant,  by,  undue  influence  presumed,  110 
penalties,  disposition  of,  recovered  under  13  Eliz.  c.  5. ..91 

27  Eliz.  c.  4... 94 
fraudulent  alienation,  on  maintenance  of,  under  13  Eliz.  c.  5... 91 
under  27  Eliz.  c.  4...94 
personal  property,  not  affected  by  application  of  27  Eliz.  c.  4... 94 

representatives  of  grantee,  conveyance  obtained  by  undue  influence 
impeachable  against,  106 
grantor,  conveyance  obtained  by  undue  influence 
set  aside  at  instance  of,  106 
possession,  continuance  in,  when  an  indication  of  fraud,  84 
post-nuptial  settlements,  in  pursuance  of  ante-nuptial  agreements,  when  sup- 
ported, 82 

policies,  insurance,  assignment  of,  when  set  aside  as  in  fraud  of  creditors,  79 
power  of  attorney  to  sell  lands  of  grantor,  may  not  extend  to  lands  com- 
prised in  prior  voluntary  settlement,  99 
revocation,  absence  of,  in  settlement  by  child  in  favour  of  parent, 
107 

effect  of  reservation  of  under  27  Eliz.  c.  4...  101,  102 
what  constitutes,  within  27  Eliz.  c.  4...  102 
preference  of  one  creditor  over  another  not  prohibited  by  27  Eliz.  c.  4...- 
83,  84 

proceedings,  parties  to,  to  set  aside  alienation  under  13  Eliz.  c.  5... 88,  89 

set  aside,  to,  under  13  Eliz.  c.  5,  form  of  order  on,  90 
property,  application  of  27  Eliz.  c.  4,  to,  generally,  94 

within  the  statute  13  Eliz.  c.  5... 7 9 
purchase,  child,  in  name  of,  when  set  aside  as  fraudulent  under  13  Eliz,- 
0.  5.. .80 

reversionary  interest,  inadequacy  of  consideration,  effect  of,  112 
solicitor  from  client,  by,  when  liable  to  be  set  aside,  108,  109 
subsequent,  form  of,  within  27  Eliz.  c.  4... 98 

third  party,  in  name  of,  when  set  aside  as  fraudulent,  under  13 
Eliz.  c.  5... 80 

purchase-money,  volunteers  no  claim  to,  on  subsequent  sale,  100 
purchaser,  bond  fide,  for  value,  protection  of,  where  intention  of  grantoi: 
fraudulent,  78 

grantee,  from,  protection  of,  when  taking  without  notice  of  f raud,83 
lands,  of,  prior  to  30th  June,  1893,  presumption  of  intept  as  to 

prior  voluntary  conveyance,  95 
notice  of  grantor's  equity  to,  effect  of,  115 
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purchaser,  notice  of  prior  voluntary  conveyance  not  affected  by,  95,  99 
position  of,  deriving  title  under  grantee  with  notice  of  grantor's 
equity,  115 

rights  of,  where  abstract  discloses  transaction  suggesting  undue 

influence,  115,  116 
subsequent,  effect  of  notice  of  voluntary  conveyance  on,  95,  99 
power  of  revocation  in  voluntary  convey- 
ance on,  102 

to  29th  June,  1893,  rights  of,  to  avoid  prior  con- 
veyances made  with  actual  intent  to  defraud,  94: 
who  is,  when  prior  conveyance  impeachable  merely 

because  voluntary, 
99 

made  with  actual 
fraudulent  intent, 
99 

within  27  Eliz.  c.  4... 97— 100 
valuable  consideration,  necessity  to  obtain  benefit  under  statute 

27  Eliz.  c.  4... 97 
value,  for,  effect  of  Voluntary  Conveyances  Act,  1893,  on,  93 
ratification  of  transactions  entered  into  under  undue  influence,  effect  of,  113 
,  rebuttal  of  presumption  of  fraud,  112 
receipt   clause  in  mortgage  deed  of  client  to  solicitor,  effect  on  title  of 
purchaser,  115 

receiver,  appointment  of,  of  fraudulently  assigned  property,  90 
recital,  false,  when  evidence  of  fraudulent  intent,  86 

release,  debtor,  of,  by  creditor,  where  no  bar  to  relief  under  13  Eliz.  c.  5... 87 
rentcharges,  application  of  27  Eliz.  c.  4,  to,  94 

resettlements,  application  of  principle  of  presumed  undue  influence  to,  107 
reversionary  interest,  consideration,  inadequacy  of,  on  purchase  of,  effect 
of,  112 

interests,  loans  on,  relief  granted  in  respect  of,  113 
revocation,  power  of,  clause  of  in  settlement  by  children  in  favour  of  parent, 
107 

exercisable  at  future  date,  effect  on  subsequent  pur- 
chaser for  value,  102 
reservation  of,  a  badge  of  fraud  under  13  Eliz.  c.  5... 86 
reserved  in  voluntary  conveyance,  effect  of,  101,  102 
what  constitutes,  102 
separation  deeds,  when  within  18  Eliz.  c.  5. ..79,  82,  .83 

settlement,  alienation  in  form  of,  third  party  with  power  of  disposition 
under,  when  restrained  from  exercising  power,  90 
covenant  of  indemnity  by  beneficiary  under,  when  a  sufficient 

consideration,  96 
grantor  and  his  family,  safeguarding,  before  entering  on  specu- 
lative business,  when  set  aside,  85 
husband  and  wife,  between,  when  not  a  voluntary  conveyance,  96 
leaseholds,  of,  where  not  voluntary  under  27  Eliz.  c.  4... 96 
married  woman,  by,  when  within  13  Eliz.  c.  5.. .80 
set  aside  on  account  of  confidential  relationship,  trustees  of,  when 
allowed  costs,  106 
under  13  Eliz.  c.  5,  trustees  of,  when  allowed  costs,  91 
settlor,  of  property  coming  to,  in  right  of  wife,  effect  of,  pro- 
vision for  termination  interest  on  bankruptcy,  86 
settlor's  own  property  upon  trusts,  of,  taking  life  interest  deter- 
minable on  bankruptcy,  effect  of,  86 
trustee  of  voluntary,  liability  of,  as  subsequent  purchaser,  100,  101 
shares,  assignment  of,  where  consideration  insufficient,  effect  of,  81 

call  on,  alienation  after,  when  an  indication  of  fraudulent  intent,  86 
sheriff,  fraudulent  bill  of  sale  or  judgment,  void  as  against,  89 

notice  of  delivery  of  writ  to,  effect  on  grantee,  83 
solicitor  and  client,  presumption  of  undue  influence,  when  arising,  108 
grantee,  for,  not  an  independent  adviser,  104 
mortgage  by  client  to,  effect  of,  receipt  clause  in,  115 
purchase  by,  from  client,  liability  of  to  be  set  aside,  108,  109 
undue  influence,  presumption  of,  where  all  parties  advised  by  same, 
106 

spiritual  adviser,  gift  to,  by  devotee,  presumption  as  to  undue  influence,  110 
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tenant  in  tail,  debtor,  disentailing  and  resettling  deed  by,  where  set  aside,  80 
third  party,  conveyance  in  favour  of,  where  undue  influence  presumed,  105 

set  aside  for  undue  influence,  when  supported  in 
favour  of,  105 

interests  of,  where  affected  by  setting  aside  of  conveyance  on 

account  of  undue  influence,  104,  105 
purchase  in  name  of,  when  set  aside  as  fraudulent,  80 
title  deeds,  retention  of,  when  an  indication  of  fraudulent  intent,  84,  85 
trifling  gifts,  aid  to  set  aside,  not  given  by  court,  104 
trust  deed,  benefit  of  creditors,  for,  how  validity  determined,  80 

when  set  aside  as  fraudulent,  80 
trustee,  bankruptcy,  in,  rights  of,  as  to  bankrupt's  fraudulent  alienation,  88 
cestui  que  trust,  gift  by,  to,  presumption  of  undue  influence  as  to,  109, 
110 

creditor's  trust  deed,  of,  when  prior  voluntary  conveyance  good 
against,  99 

trustees  of  fraudulent  settlement,  when  allowed  costs,  91,  106 
unconscionable  bargains,  where  relief  granted  against.  111 
undue  influence,  application  of,  to  voluntary  conveyances  and  conveyances  for 
value,  104 

cestui  que  trust,  gift  hj,  to  trustee,  presumption  as  to,  109, 
110 

confidential  relationships,  where  generally  presumed,  110 
conveyance,  as  against  whom  set  aside,  105 

set  aside  for,  when  supported  in  favour  of  third 
parties,  105 

husband  and  wife,  presumption  of,  between,  in  what  cases, 
110, 111 

impeachment  of  conveyance  for,  by  personal  representatives 

of  grantor,  106 
in  loco  parentis,  as  to  persons,  108 

parent  and  child,  disproof  of  presumption  of,  necessary,  107 
presumption  of,  from  confidential  relationship,  103 

where  all  parties  advised  by  same  solicitor,  106 
principle  as  to  presumption  of,  when  applied,  107 
ratification    and    acquiescence,    effect    of,    on  transactions 

entered  into  under,  113 
solicitor  and  client,  presumption  of,  between,  108 
gift  to,  from  client,  when  presumed,  108 
third  parties,  affecting  interests  of,  when  conveyance  seti 
aside  for,  104,  105 
party,  where  conveyance  made  to,  105 
transactions  entered  into  under,  effect  of  ratification,  113 
unpaid  calls,  liability  of  shares  to,  when  consideration  insufficient  to  sup- 
port an  assignment,  81 
valuable  consideration,  necessity  of,  to  support  a  prior  conveyance,  95 

one-man  company,  alienation  to,  when  not  protected 

under  13  Eliz.  c.  5... 81 
parol  evidence,  when  admitted  to  show,  82,  97 
voluntary  bond,  surrender  of,  when  good  consideration  for  second  bond,  97 

conveya,nce,  burden  of  proof  on  setting  aside  of,  under  13  Eliz. 
c.  5... 89 

effect  of,  between  grantor  and  grantee,  100 
grantee,  position  and  rights  of,  under,  100 
grantor,  alteration  in  status  of,  does  not  affect  pre- 
sumption against,  99 
husband  and  wife,  settlement  between,  when  not  a,  96 
intent,  presumption  of,  where  title  of  purchaser  prior 

to  30th  June,  1893... 95 
joint  effect  of  27  Eliz.  c.  4,  and  the  Voluntary  Con- 
veyances Act,  1893...  93 
obtained  by  fraud,  where  set  aside  at  suit  of  volun- 
teers without  grantor  joining,  100 
prior,  when  good  against  trustee  of  creditor's  trust  deed, 
99 

property  subject  of,  subsequently  mortgaged,  rights  of 

mortgagee,  101 
revocation,  power  of,  in,  effect  of,  102 
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voluntary  conveyance,  validity  of,  when  becoming  so,  by  force  of  subsequent 
events,  97 
void,  when,  by  statute  27  Eliz.  c.  4... 92 
Voluntary  Conveyances  Act,  1893,  effect  of,  93 

voluntary  creditors,  ranking  of,  within  the  statute,  13  Eliz.  c.  5...88 
grantee,  consideration  subsequently  given  by,  effect  of,  101 
settlement  by  child,  undue  influence  presumed  by  absence  of  power 
of  revocation,  107 
volunteers,  position  of,  where  conveyance  impeachable  by  grantor,  115 
wife,  husband's  money  invested  in  name  of,  when  in  fraud  of  creditors, 
effect  of,  79 

will,  confirmation  of  conveyance  by,  conditions  relating  to,  114 

gifts  by,  circumstances  necessary  to  set  aside,  104 
writ,  alienation  after  issue  of,  when  an  indication  of  fraudulent  intent,  86 

FRIENDLY  SOCIETIES, 

action  by  unregistered  society  against  treasurer  to  recover  moneys,  how 

maintainable,  190 
accounts,  neglect  to  examine  officer's,  effect  of,  163 

officers  of  registered  society,  duty  of,  to  keep  and  render,  143, 
144 

registered  society,  provision  for  auditing  when  none  in  rules,  146 
statutory  liability  of,  to  keep,  173 
acknowledgment  by  registrar,  when  evidence  of  registration  by  society,  131, 
132 

specially  authorised  society,  of,  provisions  relating  to,  132 
aggrieved  party,  application  of,  to  county  court  or  court  of  summary  juris- 
diction, 176 

agreement,  prosecution,  to  abstain  from,  effect  of,  190 
amalgamation,  consents,  power  to  dispense  with,  192,  193 
dissatisfied  member,  remedy  of,  on,  193 
friendly  societies,  of,  special  requirements  as  to,  193 
juvenile  and  adult  societies,  of,  how  effected,  193 
registered  societies,  how  effected,  192 
vesting  of  property  on,  193 
annual  return,  branch  society,  provision  for  sending  to  registrar,  174 
collecting  societies,  of,  how  certified,  174 
contents  of,  of  registered  friendly  society,  173,  174 
registered  society,  to  be  sent  to  registrar,  173 
annuities,  societies  assuming  payment  of,  register  of,  provisions  as  to,  131 
appeal,  cancellation  or  suspension  of  registry  of  society,  204 

conviction,  from,  by  court  of  summary  jurisdiction,  188 
county  court  judge,  from,  on  friendly  society  matter,  181 
registrar,  from,  on  refusal  to  grant  certificate  of  secession,  134' 
registration  of  society,  on  refusal  of,  provision  as  to,  132 
rules,  against  refusal  of  registrar  to  register,  how  made,  141 
appearance,  registered  society,  by,  how  entered,  190 

application  for  inspection  by  Chief  Registrar,  support  of  by  evidence,  175 
arbitration,  committee  of  friendly  society,  when  not  entitled  to  decide  dis- 
pute, 177 

election  of  arbitrators  where  rules  provide  for  settlement  by, 
178,  179 

Arbitration  Act,  1889,  application  of,  where  reference  made  under  rules  of 
society,  179 

arbitrator,  counsel,  right  of,  to  refuse  hearing  of,  179 

special  case,  provision  as  to  statement  of,  by,  179 
assignment,  policy  of  friendly  society,  of,  where  allowed,  151 
association,  illegal  for  want  of  registration,  protection  of,  under  Larceny 
Act,  127 

Assurance  Companies  Act,  1909,  collecting!  societies,  policies  effected  with,  before 

passing  of,  when 
not  void,  129 
of,  how  affected  by, 
129 

registered  friendly  societies,  exemption  of,  from 

provisions  of,  164 
Blate  club,  when  within  the  provisions  of,  122 
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Assurance  Companies  Act,  1909,  unregistered  friendly  society,  power  of  Board 

of  Trade  to  exempt  from  provisions  of,  164 
assured  member,  loan  to,  power  of  registered  society  as  to,  165 
Attorney-General,  proceedings  concerning  non-charitable  friendly  society,  not 

necessary  party,  191 
auditors,  appointment  of,  by  society  or  Treasury,  146,  173 
award,  enforcement  of,  when  made  under  rules,  179,  180 

registrar,  of,  for  dissolution,  publication  of,  202 
balance  sheet,  falsification  of,  liability  of  persons  for  offence  of,  187 

hanging  in  conspicuous  place,  provision  for,  174 
banker,    society's,    not    an    "  officer    in    receipt    or    charge    of  money,'* 

143 

bankruptcy,  officer  in  partnership,  of,  rights  of  society  on,  164 
of,  priority  of  claim  of  society  on,  162,  163 

registered  society,  of,  effect  of  omission  to  obtain  bond, 
143 

benefits,  limitation  of,  of  person  claiming  through  registered  society,  148 

"  benevolent,"  purposes  included  in  word,  122 

benevolent  societies,  registration  of,  when  permissible,  125 

bond,  officer  of  society,  of,  effect  of  failure  to  obtain,  143 

omission  to  obtain,  effect  of  on  bankruptcy  of  society's  officer,  143 
treasurer  of  unregistered  friendly  society,  given  to,  as  to  right  of  action 
on,  127 

books,  friendly  society,  right  of  inspection  by  interested  persons,  174 
borrowing  and  lending  powers,  of  registered  society,  164 
"  branch,"  what  is  meant  by,  133 

branch  society,  annual  return  of,  provision  for  sending!  to  registrar,  174 
application  for  simultaneous  registration  with  parent,  133 
conversion  of  registered  society  into,  195,  196 
establishment  of,  provisions  as  to,  134 
registration  of,  as  separate  society,  134 
provisions  as  to,  133 

registered  society  as,  procedure  necessary,  196 
secession  from  parent,  as  to  assent  of  members,  160,  161 
when  invalid,  196 
or  expulsion  of,  effect  of,  on  members,  197 
vesting  of  property  of,  manner  of,  169 
cancellation  of  registry,  compulsory,  power  of  registrar  as  to,  203 

of  registered  society,  power  of  registrar  as  to,  20^ 
or  suspension  of,  effect  of,  204 
cattle  insurance  society,  liability  of  members  of,  as  to  subscriptions,  156 

registration  of,  under  Act  of  1896...  123,  125 
central  office,  "  registrar,"  as  equivalent  to  expression,  129,  130 

registration  of  friendly  societies,  situation  of,  129 
certificate,  cause  of  death  of  child,  contents  of,  for  purposes  of  Friendly 
Societies  Act,  156 
of  secession,  granting  of,  by  registrar,  134 
certiorari,  application  for,  when  High  Court  will  refuse  in  friendly  society 
matter,  180 

change  of  office,  registered  society,  of,  notice  of,  provisions  as  to,  136 
Channel  Islands,  death  of  member  domiciled  in,  effect  of  failure  to  nominate^ 
155 

Charitable  Donations  Eegistration  Act,  1812,  friendly  societies,  exemption  of, 

from  registration  under,  122 
Charity  Commissioners,  friendly  societies,  exemption  from  jurisdiction  of, 

122 

Chief  Kegistrar,  disputes,  reference  of,  to,  provision  for,  176 

power  of,  to  call  special  meeting  of  registered  society,  158, 
159 

powers  of,  where  dispute  referred  to,  184 
reference  of  dispute  between  members  of  registered  society 
to,  184 

child,  amount  payable  on  death  of,  155 

certificate  of  cause  of  death  of,  contents  of,  for  purposes  of  Friendly, 

Societies  Act,  136 
death  of,  to  whom  payment  made,  156 
inquiry  by  society  on  death  of,  duty  of  as  to,  156 
payment  of  money  on  death  of,  when  an  offence,  185 
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"  children,"  meaning  of,  124 

clerk,  friendly  society,  of,  when  guilty  of  embezzlement,  189 
"  collecting  societies,"  definition  of,  128 
collecting  society.  Act  relating  to,  121 

annual  return,  how  certified,  174 

collector  of,  inability  of,  to  be  member  of  collecting 

society,  146 
hold  office,  143 
conversion  of,  into  mutual  society,  195 
-disputes  between  members  and,  determination  of,  178 
exemption  of,  from  provisions  of  Friendly  Societies  Act, 

1896,  revocation  of,  128 
forfeiture  of  benefits,  provision  for  notice  before,  150 
Friendly  Societies  Act,  1896,  application  of  provisions  of, 

to  offences  in  connection 
with,  188 
provisions  of,  relating  to,  128 
meetings  of,  provision  in  rules  for,  158 
name  of,  provisions  as  to  last  words  on  registration,  135 
•notice  of  attempt  to  transfer  member  or  insurer  of,  neces- 
sity for,  157,  158 
offences  in  connection  with,  128 

policies  of  assurance,  provisions  as  to  issue  of,  by,  129 
provisions,  general,  relating  to,  128 
rules  of,  139 

transfer  of  member  of,   necessity  for  written  consent, 
157 

unregistered,  when  subject  to  provisions  of  the  Assurance 
Companies  Act,  1909...  129 
collector,  collecting  society,  inability  of,  to  hold  office,  143 

vote  at  meeting,  158 

"  collector,"  meaning  of,  128,  143 

committee  of  management,  duties  of,  146,  147 

provision  in  rules  for  appointment  of,  146 
Companies  (Consolidation)  Act,  1908,  jurisdiction  of  the  court  as  to  winding 

up  society  under,  202,  203 
winding  up  of  friendly  societies  under, 
197 

company,  conversion  of  society  into,  effect  of,  195 

limited,   conversion  of  registered  society  into,  means  of,  193, 
194 

contract  outside  rules,  committee  no  power  to,  137 
contributions,  registered  society,  of,  to  other  societies,  effect  of,  171 
conversion,  collecting  society  into  mutual  society,  how  effected,  195,  196 
■copyholds,  admittance  of  trustees  by  lord  of  the  manor  of,  when  required, 
169 

mortgage  of,  discharge  of,  by  registered  society,  167 
corporation   duty,   exemption   of   property   of   registered   societies  from, 
162 

corporations  cannot  be  appointed  as  officers,  142 

costs,  inspection  of  affairs  of  registered  society,  direction  as  to  by  in- 
spector, 175 

counsel,  right  of  arbitrator  to  refuse  hearing  of,  179 

county  court,  action  commenced  in  against  friendly  society,  removal  of  to 
High  Court,  180 
application  to,  in  case  of  dispute  between  friendly  societies 
and  members,  form  of,  181 
where  officer  in  default,  144 
award,  enforcement  of,  power  of,  180 

dispute,   where  application  may  be  made  to,   in  case  of, 
180 

disputes,  reference  to,  when  by  consent,  176 
jurisdiction  of,  consent  of  parties  to,  effect  of,  181 
limits  of,  180 

court,"  meaning  of,  133 
-court  of  summary  jurisdiction,  aggrieved  party,  when  application  may  be 

made  to,  by,  176 
appeal  from  conviction  of,  188 
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FKIENDLY  SOCIETIES— continued. 

court  of   summary  jurisdiction,  disputes  which  may  be  settled  in,,  182,  183 

jurisdiction  of,  in  offences  against  the  Act  of 
1896. ..187 

creditor,  right  of,  not  affected  by  amalgamation,  193 

criminal  proceedings,  Triendly   Societies  Act,   1896,   under,  effect   of,  on 
common  law  remedy,  188,  189 
persons  authorised  to  prosecute  in,  under  Act  of  1896 
...188 

registered  society,  offences  for  which  persons  connected 

with,  are  liable  to,  186 
unregistered  societies,  by,  nature  of,  190 
Crown,  friendly  society,  preference  of,  as  against,  163 
death,  allowances  payable  on,  where  society  unregistered,  155 
child,  of,  amount  payable,  155 
legacy  duty,  when  payable  on,  of  member,  152 
officer,  of,  priority  of  claim  of  society  on,  162 

"proceedings  not  abated  by,  191 
payment  on,  of  member,  provision  as  to,  151 
proof  of,  how  certified,  151,  152 
trustee,  of,  devolution  of  property  on,  170 
defaulting   officer   of  registered  society,  remedy   of  trustees  as  to,  143y 
144 

deposits,  provision  in  rules  as  to  accumulation  of  member's,  148 
disputes,  classes  of,  to  be  decided  as  directed  by  rules,  176,  177 

collecting  society  and  member,  between,  how  determined,  178 
costs  of,  as  to  sick  pay,  when  member  may  be  ordered  to  pay^ 
179 

county  court,  application  to,  in  case  of,  176,  180,  181 

decision  in,  according  to  rules,  effect  of,  177,  178 

friendly  society  and  members,  between,  form  of    application  to- 

county  court  as  to,  181 
reference  of,  to  Chief  Eegistrar,  176 

registered  society,  between  members  of,  reference  to  Chief  Eegis- 
trar, 184 

rules,  no  direction  in,  as  to,  remedy  of  member,  182 
settlement  of,  provisions  for  by  rules,  175,  176 

Territorial  Force,  between  member  of,  and  friendly  society,  deter- 
mination of,  182 

unregistered  societies  and  members,  between,   determination  of, 
178 

■  dissolution,  award  of  registrar,  by,  application  for,  procedure,  201 

publication  of,  202 
for,  effect  of,  201,  202 
consent  of  member  to,  how  testified,  199 
date  from  which,  takes  effect,  200 
effect  of  instrument  of,  200 

friendly  society,  of,  when  consent  of  all  members  necessary,  19? 
general  meeting,  without  convening,  when  made,  199 
instrument  of,  contents  of,  199 

provisions  as  to  "form  and  registration,  199,  200 
notice  of,  publication  of,  in  London  Gazette  and  other  news- 
papers, 200 
proceedings  to  set  aside,  200 

registered  friendly  societies,  of,  method  of,  198,  199 
societies,  of,  under  the  Act,  method  of,  197 
unregistered  society,  of,  when  court  will  not  restrain,  19S 
distress  for  rent,  right  of  landlord  to  retain  proceeds  of,  when  against- 

society's  officer,  163 
"  district,"  term,  to  what  applicable,  133 
dividing  societies,  registration  of,  when  permissible,  126 
documents,  friendly  societies,  of,  authentication  of,  by  seal  of  central  olfiee,- 

130 

relating  to,  deposit  of,  in  central  office,  ISO 
embezzlement,  clerk  of  friendly  society,  when  guilty  of,  189 

secretary,  by,  liability  to  prosecution,  189 
engagements,  transfer  of,  by  one  society  to  another,  192 

estate  duty,  death  of  person  entitled  to  make  nomination,  when  payable  oiv 
152 
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expulsion,  branch,  from  central  body,  effect  on  members,  157 
society,  when  invalid,  196 
member,  of,  from  one  society,  and  where  rule  provides,  front 
membership  of  another,  effect  of,  157 
remedy  of  person  aggrieved,  157 
falsification,  balance  sheet,  of,  liability  of  person  for  offence  of,  187 
fee,  payment  of,  for  acknowledgment  of  registry  of  specially  authorised 
society,  131 

special  resolution,  payable  on  registering,  160 
fines,  recovery  of,  imposed  by  Act  of  1896...  188 

forfeiture,  collecting  society,  of  benefit  in,  provision  as  to  notice,  150, 
151 

forgery,  treasurer  of  unregistered  society,  when  guilty  of,  189 
Priendly  Societies,  Eegistrar  of,  functions  of,  130 

friendly  society,  Arbitration  Act,  1889,  application  of,  where  reference  made 
under  rules  of,  179 
central  body,  general  liability  of,  on  failure,  of  branches, 
151 

charitable  institution,  when  enjoying  the  rights  and  privi- 
leges of,  122 

Charity    Commissioners,   exemption   from   jurisdiction  of, 
122 

dispute  between,  and  members,  form  of  application  to  county 
court,  181 

member  of  Territorial  Force  and,  how  deter- 
mined, 182 

dissolution  of,  when  consent  of  all  members  necessary,  197 
documents  relating  to,  deposit  of,  in  central  oflBce,  130 
effect  of  consolidation  of,  under  the  Act  of  1896...  121 
liability  of,  for  wrong  done  by  officer  contrary  to  the  rules, 
149 

married  woman  as  member  of,  provision  as  to  Interest  of, 
147 

mortgage  to,  liabiUty  of,  to  stamp  duty,  161 
nature  of,  121 
objects  of,  123 

officer  of,  when  'prima  facie  case  made  out  on  deficiency  of 

funds,  186,  187 
preferential  right  of,  where  not  applicable,  163 
promissory  note,  action  by  treasurer  on,  procedure,  191 
registration,  exemption  from,  under  Charitable  Donations 
Eegistration  Act,  1812...  122 
nature  of,  capable  of,  124,  125 
of,  advantages  of,  123 

constitution  of  the  registry,  129,  130 
when  incapable  of,  126 
rules,  illegal,  when  preventing  registration  of,  138 
sale  by,  as  mortgagee,  to  member,  effect  of,  167 
unregistered,  as  to  illegality  of,  under  Companies  (Consolida- 
tion) Act,  1908...  127 
status  of,  127 
nature  of,  127 

where  action  maintainable  by,  127 
winding  up  of,  under  Companies  (Consolidation)  Act,  1908 
...197 

Friendly  Societies  Act,  1896,  application  of,  to  what  societies,  122,  123 

criminal  proceedings  under,  effect  of,  on  com- 
mon law  remedy,  188,  189 
insurance,  provisions  relating  to,  under,  124 
offences  against  provisions  of,  184,  185 
rules  under,  as  to  compliance  with  statutory 
provisions,  138 
Friendly  Societies  Acts,  construction  of,  175 
funds,  application  of,  when  ultra  vires,  123 

dealing  with  in  accordance  with  improvident  rules,  when  restrained  by 

injunction,  138 
extinct  society,  of,  devolution  of,  198 
investment  of,  duty  of  trustees  as  to,  145 
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funds,  registered  society,  investment  of,  provision  in  rules  for,  167 

returns  of,  deposited,  when  to  be  made  by  registered  society,  168 
securities  authorised  for,  of  registered  societies,  167,  168 
society,  for  each  branch  of  a,  provision  as  to  separate,  134 

"  grand  division,"  term,  application  of,  to  branch  societies,  133 

guarantor,  treasurer,  of,  when  not  liable,  146 

guardians,  claim  of,  where  none  against  moneys  due  to  member,  149 

outdoor  relief  to  member  of  friendly  society,  right  of  as  to,  149, 
150 

pauper  member  of  society,  right  of,  in  respect  of  moneys  due  to, 
149 

illegitimate  member,  death  of,  payment  on,  duty  of  trustees  as  to,  155 
income  tax,  exemption  of  registered  society  from,  161,  162 
incorporation,  registration  under  Friendly  Societies  Acts,  not  effected  by, 
133 

increment  value  duty,  registered  society,  when  exempt  from,  162 
infants,  membership  of,  provision  in  rules  as  to,  147 

oflScers,  not  appointed  as,  142 
injunction,  dealing  with  funds  of  society,  when  restrained  by,  138 

new  trustees,  liability  of,  where  predecessors  restrained  by,  145 
inspection,  affairs,  of,  by  Chief  Kegistrar,  procedure  necessary  to  obtain,  175 

of  registered  society  by  Chief  Eegistrar,  provision  for, 
174,  175 

costs  of,  provision  as  to  payment, 
175 

powers  of  inspector  on,  175 
inspector,  powers  of,  on  inspection  of  affairs  of  registered  society,  175 
instrument  of  dissolution,  effect  of,  on  members  of  society  or  branch,  200 
nature  and  contents  of,  199 
provision  as  to  form  and  registration  of,  199 
insurable  interest,  death  of  children,  provisions  as  to  payment  on,  where  no 
application,  156 

insurance,  provision  of  Friendly  Societies  Act,  1896,  relating  to,  124 
investments,  funds,  of,  of  registered  society,  provision  in  rules  for,  167 
Isle  of  Man,  death  of  member  in,  effect  of  failure  to  nominate,  155 
,   jurisdiction,  consent  to,  of  county  court,  effect  of,  181 

county  court,  of,  limits  of,  in  friendly  society  matters,  180, 
181 

court  of  summary  jurisdiction,  of,  in  offences  against  the  Act  of 
1896.. .187 

justices  of  the  peace,  of,  in  disputes  between  society  and  mem- 
bers, 182 
where  none,  183 
magistrates'  order  beyond,  application  to  quash,  how  made,  183 
ordinary  tribunals,  to  settle  disputes  of  friendly  society,  177 
justices  of  the  peace,  decision  of,  when  final,  182 

disputes  which  may  be  settled  by,  182 
jurisdiction  of,  in  disputes  between  friendly  societies 
and. members,  182 
where  none,  183 
order  on  party  to  pay  money  to  person  as  member  of 
friendly  society,  terms  of,  183 
juvenile  branch,  society,  of,  when  precluded  from  dissolving  without  consent 

of  central  body,  199 
land,  registered  society,  power  of,  to  hold,  169 

Land  Transfer  Kules,  1903,  provision  of,  as  to  registered  society,  166 

legacy  duty,  death  of  member,  when  payable  on,  152 

legal  proceedings,  registered  society,  by  or  against,  as  to  property,  170 

legitimacy,  beneficiaries,  claims  by,  effect  of,  124 

lending  and  borrowing  powers  of  registered  society,  164 

Licensing  Act,  1902,  working  men's  clubs,  registration  of,  under,  132,  133 

litigation,  trustees  as  proper  parties  to,  134 

loan  fund,  registered  society,  of,  provision  as  to,  165 

loans,  assured  members,  to,  power  of  society  as  to,  165 

member,  to,  power  of  registered  society  as  to,  165 
"  lodge,"  expression,  use  of  to  denote  branch,  133 
management,  committee  of,  duties  of,  146,  147 

provision  in  rules  of  registered  society  as  to,  146 
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mandamus,  appointment  of  arbitrators,  when  compelled  by,  179 
marriage,  nomination  operating  as  revocation  of,  154 

married  woman  member  of  friendly  soicety,  provision  as  to  interest  0^ 
147 

"  meeting,"  expression,  what  is  included  in,  158 

meeting,  friendly  society,  of,  when  constable  prohibited  from  entering  room, 
160 

special,  registered  society,  of,  power  of  Chief  Registrar,  to  call,  158^ 
159 

meetings,  collecting  societies,  of,  provisions  in  rules  for,  158 

registered  societies,  of,  necessity  for  provision  in  rules,  158 
member   and  collecting  society,  'dispute  Ijetween,  how  determined,  178 

costs  of  dispute  as  to  sick  pay,  where  ordered  to  pay,  179 

death  of,  payment  on,  provisions  as  to,  151 

dissatisfied,  remedy  of,  193 

dissolution,  consent  to,  how  testified,  199 

expulsion  of,  remedy  of  person  aggrieved,  157 

guardians,  when,  have  no  claim  against  moneys  of,  149 

illegitimate,  payment  on  death  of,  duty  of  trustees  as  to,  155 

loan  fund,  limit  of  interest  of,  in,  165 
to,  power  of  society  as  to,  165 

married  woman  as,  of  friendly  society,  147 

payment  on  death  of,  testate  or  intestate,  duty  of  trustees  as  to, 
154,  155 

sale  to,  by  society  as  mortgagee,  effect  of,  167 

society,  of,  absence  of  when  member  of  Territorial  Force,  150^ 
151 

subscriptions  of,  of  registered  friendly  society,  nature  of,  156 
suspension  of,  when  not  complying  with  award,  180 

members,  age  of,  statutory  provisions  as  to,  147 

instrument  of  dissolution,  effect  of,  on,  200 

liability  of,  to  refund  on  improper  division  of  funds,  157 

registered  societies,  of,  rights  of,  148 

society,  actions  against,  by,  procedure,  191 
rules  regulating  admission  of,  where  dealt  with,  147 
society  capable  of  registration,  number  required,  131 

misappropriation  by  trustee,  nature  of  charge,  189 

Monev-lenders  Act,  1900,  registered  society,  exemption  of,  from  provisions 
of,  '167 

mortgage,  copyholds,  of,  discharge  of,  by  registered  society,  167 
discharge  of,  operation  of  receipt  in  statutory,  166 

when  registered  under  Land  Transfer  Act,  1875..^ 
167 

stamp  duty  on,  to  friendly  society,  161 

statutory  receipt  on  vacating,  exemption  of  registered  society,. 
161 

mortgagee,  sale  by,  to  member  of  friendly  society,  effect  of,  167 
mutual  society,  conversion  of  collecting  society  into,  195 
name,  improper  use  of,  after  seceding  from  society,  when  an  offence,  185 
of  society,  change  of,  effect  on  registered  society,  136 
provisions  as  to,  135,  136 
choice  of,  limitations  affecting,  135 
collecting,  provisions  as  to,  135 
use  of,  of  parent  society  by  seceding  or  expelled  branch,  provision 
against,  196 

National  Debt  Commissioners,  withdrawal  of  investments  with,  by  society  or 

branch,  effect  of,  168 
new  branches,  establishment  of,  provisions  as  to  notice  to  registrar,  134 
name  of  registered  society,  approval  of,  by  registrar,  136 
trustees,  appointment  of,  when  inoperative,  141 

liability  of,  where  predecessors  restrained  by  injunction,  145 
nomination,  marriage  of  member,  operation  of,  as  revocation  of,  154 
money  payable,  of,  elsewhere  than  at  member's  branch,  153 
person  in  whose  favour,  may  be  made,  153 
persons  who  may  dispose  by,  152 
revocation  or  variation  of,  how  made,  153.  154 
valid,  requirements  as  to,  152,  153 
will,  when  operating  by,  153 
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nominator,  payment  on  death  of,  154 

poor  relief,  in  receipt  of,  payment  of  moneys  to  nominee,  15# 
notice,  application,  of,  to  Chief  Kegistrar  as  to  special  meeting,  159 
appointment  and  removal  of  trustees,  of,  to  registrar,  144 
cancellation  or  suspension,  of,  publication  of,  204 
change  of  office  of  registered  company,  136 
collecting  society,  of,  to  member  in  arrear,  service  of,  150 
dissolution,  of,  publication  in  London  Gazette  and  other  newspapers,- 
200 

withdrawal  of  member  from  mutual  guarantee  society,  when  parol 
notice  sufficient,  157 
notices,  collecting  societies,  required  in  connection  with,  provisions  relating; 
to,  128,  129 

offences,  collecting  societies,  against,  provisions  governing,  188 

I'riendly  Societies  Act,  1896,  against  provisions  of,  184,  185 
registered  society,  for  which  persons  connected  with,  are  liable  to- 
criminal  proceedings,  186 
office,  notice  of  change  of,  of  registered  society,  136 

registered,  registered  society,  of,  provisions  as  to,  13& 
officer,  accounts  of,  effect  of  neglect  to  examine,  163 

bankruptcy  of  defaulting,  when  in  partnership,  rights  of  society,  164 
death  of,  no  abatement  of  proceedings  on,  191 

or  bankruptcy  of,  priority  of  claim  of  society  on,  162 
officer,"  expression,  persons  included  in,  142 
officer,  friendly  societies,  of,  corporations  cannot  be  appointed  as,  142 

society,  of,  when  prima  facie  case  made  out  in  deficiency  of 
funds,  187 

officers,  liability  of,  when  sued  on  behalf  of  society,  nature  of,  191 
registered  society,  of,  persons  necessary  and  usual,  142 

provision  in  rules  for  appointment  of,  143 
when  security  required  from,  143 
removal  or  dismissal  of,  144 
old  age,  funds  of  societies,  when  not  applicable  to  disablement  through,  12S- 
pension,  payment  to  friendly  society  by  habitual  out-of-work,  effect 
on  grant  of,  150 
ordinary  tribunals,  jurisdiction  of,  to  settle  disputes,  177 
"  other  animals,"  expression,  what  included  in,  for  purpose  of  cattle  in- 
surance societies,  125 
outdoor  relief,  grant  of,  where  member  receiving  benefit  from  society,  149^ 
150 

pauper  member,  where  guardians  can  make  claim,  149 
payment,  death  of  member,  on,  person  to  whom  made,  151 

testate  or  intestate,  duty  of  trustees  as  tOy. 
154 

discharge  of  society  on,  effect  of,  151 

illegitimate  member,  on  death  of,  duty  of  trustees  as  ta,  155 
penalties,  officer  or  person,  liability  of,  to,  under  the  Act  of  1896...  185 
registered  society,  liability  of,  to,  185 

rules,   liability   of  persons   on  making  false  statements  as  to>- 
186 

pension,    right   to,    provision   in   case    of    unregistered   friendly  society, 
148 

permanent  allowance,  member  of  friendly  society,  when  entitled  to,  124 
personal  security,  loan  by  registered  society  on,  when  illegal,  165,  166 

trustees,  liability  of,  sanctioning  loan  on,  16& 
policies  of  assurance  collecting  societies,  provision  for  issue  of,  by,  129 
policy,  assignment  of,  in  friendly  society,  when  allowed,  151 
preferential  right,  friendly  societies,  of,  where  not  applicable,  163 
priority,  society,  of  claim  of,  where  its  officer  bankrupt,  when  lost,  163 
proceedings,  registered  society,  against,  ho\v  service  of  process  effected,  191 

by  or  against,  how  regulated,  190 
set  aside  dissolution,  to,  provisions  regulating,  200 

to,  award  of  registrar  for  dissolution,  procedure,  202 
trustee,  against,  by  other  trustees,  statutory  rig^ht  of  action,^ 

promissory  note,  action  by  treasurer  of  friendly  society  on,  procedure,. 
191 

property,  branch  of  registered  society,  of,  manner  of  vesting,  169^ 


(  23  ) 


Index. 


PEIENDLY  SOCIETIES— cow^mMe^?. 

property,  death  of  trustee,  devolution  of,  on,  170 

legal  proceedings  as  to,  by  or  against  registered  society,  170 
misapplication  of,  of  registered  society,  penalty  for,  170 
vesting  of,  in  registered  society,  manner  of,  169 
on  amalgamation,  193 
quinquennial  valuation,  copy  of,  provision  for  hanging  up  in  registered 
society's  oflfice,  172 
registrar,  return  of  report  to,  171 
societies  to  which  rule  as  to  does  not  apply,  171 
receipt,  statutory,  in  discharge  of  mortgage,  effect  of,  166 
receiver,  slate  club,  of  unregistered,  when  appointment  will  be  made,  197, 
198 

register,  annuities,  of  societies  assuring,  provisions  as  to,  131 
registered  mortgage,  discharge  of,  by  statutory  receipt,  provisions  affecting, 
166,  167 

office,  registered  society,  of,  provision  as  to,  136 

society,  of,  enrolled  or  certified  before  1st  January,  1876, 
what  is  deemed  to  be,  136 
societies,  amalgamation  of,  how  effected,  192 
society,  accounts,  statutory  liability  of,  to  keep,  173 
advantages  of,  over  unregistered,  123 

affairs  of,  inspection  by  Chief  Eegistrar,  provision  for,  174 
Assurance  Companies  Act,  1909,  exemption  of,  from,  164 
books  of,  right  of  inspection  by  persons  interested,  174 
borrowing  and  lending  powers  of,  164 
cancellation  of  registry,  power  of  registrar  as  to,  203. 
change  of  name  of,  by  special  resolution,  135,  136 
contributions  by,  to  other  societies,  effect  of,  171 
conversion  of,  into  branch,  how  effected,  195,  196 
corporation  duty,  exemption  of,  from,  162 
dispute  between  parties  in,  reference,  to  Chief  Eegistrar, 
183 

dissolution  of,  method  of,  198,  199 
enactment  applicable  to,  121 

exemption  of,  from  payment  of  income  tax,  161,  162 
Land  Transfer  Eules,  1903,  provisions  of,  as  to,  166 
meaning  of,  122 

meetings  of,  necessity  for  provision  in  rules  for,  158 
members,  action  by,  against,  procedure  as  to,  190,  191 

rights  of,  148 
misapplication  of  property  of,  penalty  for,  170 
Money-lenders  Act,  1900,  exemption  under,  167. 
moneys  of,  liability  of  trustees  as  to,  145 
mortgage,  power  to  invest  on,  166 
name  of,  effect  of  change  of,  136 
officer  of,  removal  or  dismissal  of,  144 
officers  of,  necessary  and  usual,  142 

when  security  required  from,  143 
penalties,  liability  of,  to,  185 

proceedings  against,  service  of  process,  how  effected,  191 

by  or  against,  how  regulated,  190 
reversion  duty,  when  exempt  from,  162 
rules  of,  provision  for  appointment  of  officers  in,  143 
secretary,  duties  of,  146 

special  meeting  of,  power  of  Chief  Eegistrar  to  call,  158, 
159 

stamp  duty,  documents  of,  when  exempt  from,  161 
statutory  privileges  as  to  meetings,  159 
subscriptions  of  members  of,  nature  of,  156 

to  charities,  provision  in  rules  for,  170,  171 
transfer  of  engagements  by  one,  to  another,  192 
treasurer,  provision  for  appointment  and  removal  of,  146 
trustees,  appointment  and  removal  of,  144 
duties  of,  144,  145 

persons  ineligible  for  appointment  as,  144 
vesting  of  property  of,  in  trustees,  manner  of,  169 
registrar,  acknowledgment  by,  as  to  compliance  with  statutory  provisions  for 
registration  by  society,  131,  132 
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registrar,  appeal  from,  on  refusal  to  grant  certificate  of  secession,  134: 
approval  of  new  name  of  registered  society  by,  136 
award  of,  for  dissolution,  effect  of,  201,  202 

nature  of,  201 
compulsory  cancellation  of  registry,  power  of,  as  to,  203 
dissolution  by  award  of,  application  for,  procedure,  201 
friendly  societies,  of,  appointment  of,  persons  eligible  for,  130 

functions  of,  130 
inspection  of  affairs  of  registered  societyv  by,  174 
new  trustees,  notice  of  appointment  and  removal  of,  to,  144 
return  of  report  of  quinquennial  valuation  to,  171 
registration,  acknowledgment  by  registrar,  when  evidence  of,  131,  132 
application  for,  by  society,  how  made,  131 
benevolent  societies,  of,  when  permissible,  125 
branch   societies,  of,   when  simultaneously  with   parent,  how 
effected,  133 
society,  of,  as  separate  society,  how  effected,  134 
dividing  societies,  of,  provision  relating  to,  126 
friendly  societies,  Act  providing  for,  121 

Priendly  Societies  Acts,  under,  as  not  effecting  incorporation, 
133 

friendly  societies,  central  ofSce  for,  situation  of,  129 
incapable  of,  126,  127 
nature  of,  capable  of,  124,  125 
of,  constitution  of  registry,  129,  130 
society,  of,  illegal  rules  may  prevent,  138 
illegal  association  for  want  of,  protection  under  Larceny  Act, 
1868. ..127 

members,  number  of,  before  society  capable  of,  131 
refusal  of,  by  central  office,  appeal  from,  132 
slate  club,  of,  conditions  under  which  effected,  122 
societies  capable  of,  123 

illegal  for  want  of,  127 

of,  under  the  Act  of  1896  with  permission  of  Treasury, 

special  resolution,  of,  at  central  office,  provision  as  to,  160 

trade  union,  of,  under  Friendly  Societies  Act,  1896,  as  to,  123 

United  Kingdom,  of  society  carrying  on  business  in  more  than 

one  part  of,  132 
working  men's  clubs,  of,  under  Licensing  Act,  1902...  132,  133 
when  permissible,  125 
<egistry,  application  for,  forms  of,  131 

branch  society,  of,  when  no  bar  to  evidence  of  secession  from  parent, 
132 

friendly  societies,  for  registration  of,  constitution  of,  129 
cancellation  of,  compulsory,  power  of  registrar  as  to,  203 

on  society  becoming  a  limited  company,  195 
report,  valuer,  of,  appointed  for  quinquennial  valuation,  duty  of  society  as 
to,  171 

returns,  annual,  of  registered  society,  provision  for  sending  to  registrar,  173 
registered  society,  duty  of,  to  make,  of  funds  deposited  and  assur- 
ances to  which  they  relate,  168 
rules,  accounts,  provision  for  keeping,  173 

alteration  of,  at  place  other  than  provided,  effect  of,  159 
effect  of,  140 

power  of  society  as  to,  139,  140 
amendment  of,  acknowledgment  by  registrar,  effect  of,  141,  142 
registration  of,  before  becoming  valid,  140 
to  comply  with  provisions  regulating  conversion  of 
society  into  company,  196 
application  of  funds  of  friendly  society  when  ultra  vires  according  to, 
123 

to  record,  of  society  registered  in  another  country,  form 
of,  132 

appointment  of  new  trustees  in  accordance  with  new  and  unregistered, 

effect  of,  141 
auditors,  provision  for  appointment  of,  by,  146 
award  made  under,  enforcement  of,  179,  180 
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rules,  cancelling  registration  of,  provisions  relating  to,  142 
collecting  societies,  of,  provisions  relating  to,  139 
committee,  no  power  in,  to  contract  outside,  137 
contract  between  society  and  its  members  to  be  found  in, 
copies  of,  supply  of,  to  persons  requiring,  137 
decision  in  disputes  given  according  to,  effect  of,  177,  178 
disputes,  classes  of,  to  be  settled  as  directed  by,  176,  177 
provision  by,  for  settlement  of,  175,  176 
remedy  of  member  as  to,  where  no  provision  in,  182 
dissolution,  where  provision  must  be  made  for,  197 
false  statements  as  to,  liability  of  persons  making,  186 
friendly  societies,  of,  contents  of,  138,  139 
illegal,  prevention  of  registration  of  friendly  society  by,  138 
infants,  provision  for  membership  of,  147 

investment  of  funds  of  registered  society,  provision  for,  in,  167 
justices  of  the  peace,  when  decision  final,  by  provision  under,  182 
liability  of  society  for  wrong  done  by  officer  contrary  to,  149 
new  branches,  of,  regulations  affecting,  134 
partial  amendment  of,  discretion  of  registrar  as  to,  141 
provision  in,  for  settlement  of  disputes,  effect  of,  177 
registered  society,  of,  provision  for  appointment  of  officers  in,  143 
secretary,  provision  for  appointment  of,  145 

societies,  of,  existing  prior  to  Act  of  1896,  provisions  relating  to,  123 

other  than  friendly  societies,  effect  of,  on  persons  claiming 
through  them,  137 
society,  of,  effect  of  recording,  132 

statutory  provisions  under  Friendly  Societies  Act,  1896  relating  to, 
138 

subscriptions  and  fines,  provision  for,  by,  156 
treasurer,  as  to  appointment  and  removal  of,  form  of,  146 
unregistered  society,  of,  how  altered,  140 
sea],  central  office,  of,  authentication  of  documents  of  friendly  societies  by, 
130 

secession,  branch  from  society,  when  invalid,  196 

secretary,  appointment  and  removal  of,  provision  in  rules  for,  145 

embezzlement  by,  liability  of  to  prosecution,  189 

false  pretence,  liability  of,  as  to,  189 

registered  society,  of,  duties  of,  146 
securities,  authorised,  for  funds  of  registered  societies,  167,  168 
"  senate,"  meaning  of,  133 

"  sickness,"  when  deemed  to  include  "  insanity,"  124 
slate  club.  Assurance  Companies  Act,  1909,  when  within  the,  122 
nature  of,  121,  122 

receiver,  when  appointed  of  unregistered,  197,  198 
registration  of,  conditions  upon  which,  may  be  effected,  121,  122 
societies,  quinquennial  valuations  to  which  rules  as  to,  do  not  apply,  171 
registration,  capable  of,  123 

rules  of,  other  than  friendly  societies,  effect  of,  on  persons  claim- 
ing through  them,  137 
society,  appointment  of  arbitrators,  effect  of  neglect  to  make,  179 
branch,  registration  of,  provisions  relating  to,  133 
central  fund,  with,  provisions  for  registration  as  single,  133,  134 
contract  between  members  and,  to  be  found  in  rules,  137 
illegal  for  want  of  registration,  when,  127 
name  of,  choice  of,  limitations  affecting,  135 

new  branch  of,  establishment  of,  provisions  as  to  notice  to  registrar, 
134 

refund  of  funds  of,  liability  of  members  on  improper  division,  157 
rules  of  registered,  alteration  of,  139,  140 
statutory  privileges  of,  effect  of  recording  rules,  132 
special  case,  statement  of  by  arbitrator,  179 

meeting,  costs  of,  security  for,  may  be  required,  159 

evidence  required  to  support  application  to  Chief  Registrar 
to  call,  159 

registered  society,  power  of  Chief  Registrar  to  call,  158, 
159 

time  and  place  of.  Chief  Registrar's  power  as  to,  159 
resolution,  change  of  name  of  registered  society  by  means  of,  135,  133 
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special  resolution,  conversion  of  registered  society  into  limited  company  by, 
193,  194 
definition  of,  160 

memorandum  of  association,  as,  provisions  relating  to,  194, 
195 

registration  of,  at  central  office,  provision  as  to,  160 
required  for  purposes  of  the  Act,  when,  160 
specially  authorised  society,  acknowledgment  of  registry  of,  provisions  re- 
lating to,  132 
fee  for  acknowledgment  of  registry  of,  131 
stamp  duty,  documents  of  registered  society,  when  exempt  from,  161 

mortgage  to  friendly  society,  161 
statute,  construction  of,  giving  preference  to  society,  163 
statutory  privileges,  effect  of,  on  recording  of  rules  by  society,  132 

receipt  on  vacating  mortgage,  exemption  of  registered  society  as  to 
stamp  duty  on,  161 

stock,  transfer  by  direction  of  registrar  on  absence  of  trustee  from  British 

Isles,  170 
"sub-division,"  meaning  of,  133 

isubscriptions,  members  of  registered  friendly  society,  of,  nature  of,  156 

non-payment  of,  provision  in  rules  for  consequences  on,  156 
registered  society,  by,  to  charities,  provision  in  rules  for,  170, 
171 

rules,  provision  in,  for,  156 
suspension,  member,  of,  for  non-compliance  with  award,  180 
*'tent,"  meaning  of,  133 

Territorial  Force,  disputes  between  members  of,  and  friendly  society,  how 
decided,  182 

members  of,  provisions  as  to,  when  absent  on  duty,  150 
■"the  registrar,"  meaning  of,  129,  130 

trade  unions,  registration  of,  under  Friendly  Societies  Act,  1896... 123 

"transfer  of  member  of  collecting  society,  necessity  for  written  consent,  157 

treasurer,  bailee  of  society's  funds,  responsibility  as,  146 

embezzlement  by,  when  not  as  servant  or  clerk,  189 
registered  society,  of,  provision  in  rules  for  appointment  and  re- 
moval of,  146 

Treasury  valuers,  appointment  of,  172 

trustee  absent  from  British  Isles,  transfer  of  stock  on,  by  direction  of  regis- 
trar, 170 

death  of,  devolution  of  property  on,  170 
misappropriation  by,  nature  of  charge,  189 

proceedings  against,  by  other  trustees,  statutory  right  as  to,  191 
trustees,  admittance  of,  by  lord  of  the  manor  to  copyholds,  169 
appointment  of,  to  sue  or  to  be  sued,  131 
investment  of  funds,  duty  of,  as  to,  145 
liability  of,  for  sanctioning  loan  on  personal  security,  166 

to  account  for  society's  moneys,  145 
litigation,  as  proper  parties  in,  134 
notice  of  appointment  or  removal  of,  to  registrar,  144 
persons  ineligible  for  appointment  as,  144 
registered  society,  appointment  and  removal  of,  144 
duties  of,  144,  145 
undeveloped  land  duty,  registered  society,  when  exempt  from,  162 
United  Kingdom,  registration  of  society  carrying  on  business  in  more  than  one 
part  of,  132 

unregistered  society,  action  by,  to  recover  money  from  treasurer,  how  main- 
tainable, 190 

Assurance  Companies  Act,  1909,  power  of  Board  of 
Trade  to  exempt,  from  provisions  of,  164 

disputes  between  members  and,  provision  for  deter- 
mining, 178 

dissolution  of,  when  court  will  not  restrain,  198 

enactment  applicable  to,  121 

prosecution  by,  nature  of  proceedings,  190 

rules  of,  alteration  of,  provisions  relating  to,  140 

status  of,  127 

valuation,  quinquennial,  of  assets  and  liabilities  of  registered  society.  171 
societies  to  which  rules  as  to  do  not  apply,  171 
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valuation,  quinquennial,  where  society  has  branches,  as  to  inclusion  of  all  in, 
172 

valuer,  report  of,  appointed  for  quinquennial  valuations,  duty  of  society  as  to, 
171 

Treasury,  power  of,  as  to  appointment  of,  172 
vesting  of  property  of  registered  society  in  trustees,  manner  of,  169 
"  voluntary,"  meaning  of  in  connection  with  subscriptions  to  friendly  socie- 
ties, 124 

"  voluntary  contributions,"  meaning  of,  in  the  Scientific  Societies  Act,  1843 
...124 

"  widow,"  meaning  of,  124 

will,  nomination,  when  operating  by,  153 

revocation  of  nomination  by,  when  valid,  153,  154 
winding-up,  jurisdiction  of  the  court  as  to,  under  Companies  (Consolidation) 
Act,  202,  203 

withdrawal  of  member  from  mutual  guarantee  society,  when  parol  notice  to 
agent  sufficient,  157 
money  invested  with  National  Debt  Commissioners,  effect  of, 
168 

working  men's  clubs,  registration  of,  under  Licensing  Act,  1902... 132,  133 

when  required,  125 

GAME, 

accessory,  liability  of,  under  Poaching  Prevention  Act,  1862. ..237:' 
agreement,  landlord  and  tenant,  between,  to  negative  compensation  undeT 

Agricultural  Holdings  Act,  1908,  effect  of,  224 
Agricultural  Holdings  Act,  1908,  compensation  to  tenant  under,  when  pay- 
able, 224 

agricultural  tenant,  game,  rights  as  to,  where  sporting  rights  reserved,  221 
grant  of  shooting  rights  to  tenant  by,  220,  221 
Ground  Game  Act,  1880,  offences  that  may  be  committed 

by,  under,  221 
moorlands,  rights  of,  over,  222 
rights  of,  over  uninclosed  non-arable  land,  222 

where  game  rights  not  reserved,  220,  221 
arms,  poacher  carrying,  effect  on  charge  against  confederates,  234 

poaching  with,  penalty  for,  230 
arrest,  gamekeepers,  general  powers  of,  as  to,  244,  245,  246, 

trespasser,  persons  having  right  to,  228 
assault,  poacher,  by,  penalty  for,  234,  235 

where  offence  triable,  235 
assisting  trespasser,  when  offence  committed,  230 

authority,  kill  game,  to,  under  Ground  Game  Act,  1880,  requirements  as  to, 
222,  223 

persons  who  may  be  given,  under  Ground  Game  Act,  1880... 223, 
224 

bait,  poisoned,  liability  of  persons  using,  227 

barbed  wire,  nuisance,  when  landowner  committing,  by  use  of,  227 
birds,  game,  when,  within  Wild  Birds  Protection  Act,  1880... 209 

wild,  eggs  of,  when  not  the  subject  of  larceny,  214 
black  game,  extent  of  close  season  in  certain  counties,  210 
captive,  tame  or,  animal  ferce  naturce,  property  in,  211 
claim  of  right,  when  jurisdiction  of  justices  ousted  by,  231 
clerk  to  county  council,  register  of  licences  to  be  kept  by,  250,  253,  254, 
258 

close  season,  black  game,  extent  of,  in  certain  counties,  210 
game,  provisions  relating  to,  209,  210 

licensed  dealer,  liability  of,  for  possession  of  game  in,  259 
compensation  of  tenant  by  landlord  under  Agricultural  Holdings  Act,  1908 
...224 

conviction,  night  poaching,  for,  form  of,  233 

court  of  summary  jurisdiction,  proceedings  in,  time  within  which  to  com- 
mence, 235 

Crown,  game,  derivation  of  right  of  to  kill,  211,  212 

rights  of  the,  as  to  forests,  chases,  manors  and  warrens,  212 
damage  by  game,  rights  of  agricultural  tenant  under  Agricultural  Holdings 
Act,  1908... 224 
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damage  by  game  to  crops,  rights  of  tenant  as  to,  218 
damage  feasant,  distress,  liability  of  animals  to,  228 
damages  for  trespass  on  game  rights,  measure  of,  225,  226 
dealer  in  game,  persons  who  may  sell  to,  257 

provisions  of  licence  granted  to,  254,  255,  25(? 
deer,  beasts  of  forests,  inclusion  of,  in,  215 

inclosed,  offences  in  respect  of,  262,  263 

meaning  of,  262 

possession  of,  or  part,  unaccountable,  liability  for,  264 
snares  or  engines  for,  setting,  263,  264 
taking  or  killing,  provisions  relating  to,  262 
tame,  larceny  as  to,  262 
wild,  statutory  protection  of,  262 
deerkeepers,  assault  upon,  or  assistants,  liability  for,  263 

authority  of,  and  their  assistants,  263 
discharging  gun  over  neighbour's  land,  229 
distress  damage  feasant,  liability  of  animals  to,  228 
dog  licence,  omission  to  take  out,  nature  of  offence,  253. 
penalty  on  omission  to  produce,  254 
proceedings  in  respect  of,  who  may  institute,  254 
production  of,  who  may  require,  253,  254 
purpose  for  which  required,  253 

register,  duty  of  clerk  of  county  council  as  to  keeping,  254' 
trespass,  when  committed  by,  226 
domestic  animals,  shooting,  liability  of  persons  for,  227,  228 
eggs,  game  birds,  of,  right  of  property  in,  214 

liability  of  unauthorised  persons  found  possessing,  260. 
"  game,"  within  the  expression,  214 
wild  birds,  of,  when  not  the  subject  of  larceny,  214 
"  engine,"  meaning  of,  209 
exemption,  game  licence,  as  to  requiring,  248 

of  holder  of,  from  taking  out  gun  licence',  251 
gun  licence,  person  entitled  to,  in  respect  of,  251,  252 
fera  natures,  animals,  as  to  property  in,  211 

captive  or  tame  animal,  property  in,  211,  213 
fines,  appropriation  of,  233 

firearms,  use  of  at  night,  prohibition  of,  210,  211 
forest,  beasts  of,  inclusion  of  deer  in,  215 
franchise,  nature  of,  reference  as  to,  214 

right  by,  how  established  and  where  existing,  215 
free  chase,  hunting  or  coursing  by  right  of,  where  no  offence,  230 

warren,  hunting  or  coursing  by  right  of,  where  no  offence,  230 
game,  agricultural  tenant,  rights  in .  regard  to,  where;  sporting  rights  re-r 
served,  221 

"  game,"  birds  and  animals  denoted  by  expression,  208 
game,  Christmas  Day,  killing  or  taking,  on,  offence  of,  209 
Crown,  derivation  of  right  of,  to  kill,  211 
damage  by,  right  of  tenant  as  to,  218 

rights  of  tenant  under  Agricultural  Holdings  Act,  1908..^ 
224 

dealer  in,  nature  of  licences  required  by,  254,  255 
definition  of  in  Poaching  Prevention  Act,  209 
eggs  within  the  meaning  of,  214 
holder  of  licence  to  kill,  right  to  sell,  261 
hunting,  liberty  of,  not  included  in,  218 

injury  to  rights  as  to,  without  entry  on  land,  when  committed,  226 

kill  and  carry  away,  right  to,  nature  of,  219 

killed,  property  in,  when  pursued  on  to  ground  where  killed,  213 

killing  or  taking,  without  licence,  penalty  for,  246,  247 

Larceny  Act,  1861,  when  the  subject  of  the,  239 

larceny,  when  the  subject  of,  212,  213 

licence  to  deal  in,  animals  and  birds  for  which  required,  258,  259 

form  and  provisions  as  to  issue  of,  255,  256,  257, 
258 

how  obtained,  255 

persons  not  entitled  to  hold,  255 

who  may  sell  to  holder  of,  257 
provisions  of,  256 
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^ame,  licence  to  deal  in,  when  necessary,  254,  255 
kill,  246 

Poaching  Prevention  Act,  1862,  within  the,  236 

poison,  using  to  kill,  211 

private  rights  over,  nature  of,  225 

property  in,  rights  of,  211 

nature  of,  in  killed,  212 

purchase  of,  from  other  than  licensed  dealer,  penalty  for,  261 

ratione  privilegii,  right  to,  without  reference  to  occupation  of  land,  214 

Tight  to,  when  a  franchise  originating  in  grant  from  Crown,  214 

sale  of,  by  gamekeepers,  242 

scaring,  from  land  of  another,  226 

selling,  without  licence,  penalty  for,  261 

Sunday,  killing  or  taking,  on,  offence  of,  209 

trespass  as  to,  right  of  action  in  respect  of,  225 

in  pursuit  of,  rights  of  parties  against  trespasser,  228 
search  of,  liability  of  hunter,  213 

use  of,  killed  by  gamekeeper,  presumption  as  to,  '240 
<xame  Act,  object  and  extent  of,  208,  209 
■*'game  laws,"  term,  meaning  and  use  of,  208 

game  licence,  exemption  of  persons  holding,  from  taking  out  gun  licence,  251 
exemptions  in  respect  of  persons  requiring,  248 
granting  of,  249 
production  of,  249,  250 
purposes  for  which  required,  246 

register,  duty  of  clerk  of  county  council  as  to  keeping,  250 
time  at  which  in  force,  249 
Game  Licences  Act,  1860,  authority  administering  the  duties  levied  by,  246 

deer,  provisions  in,  relating  to  killing  of,  208 

extent  of  provisions  of,  247 

killing,  taking,  or  pursuing  game,  offence  of,  under, 
247 

rgamekeepers,  appointment  of,  by  lord  of  a  manor,  lordship  or  royalty,  240 

ordinary  employers,  240 
arrest,  powers  of,  244 

cottages  occupied  by,  when  notice  to  leave  not  required,  240 
game  licence,  when  not  entitled  to  demand  production  of,  250 

required  by,  248 
gun  licence,  when  required  by,  242 
licence,  persons  who  may  take  out  game,  for,  241,  242 
required  on  employment  of,  241 
to  kill  game,  when  required  by,  241 
powers  of,  effect  of  holding  licence  to  kill  game  on,  243 

where  appointed  by  lord  of  a  manor,  lordship,  or 
royalty,  240 
registration  of  appointment  of,  241 
sale  of  game  by,  242 

Wales,  appointment  by  landowner  in,  241 
'gathering  bird  or  beast  falling  on  neighbour's  land,  229 
ground  game,  meaning  of,  in  Ground  Game  Act,  1880... 209 

occupying  owner,  rights  of,  on  grant  of  sporting  rights,  217 
user  of  land,  where  rights  of,  restricted  as  to,  221 
^Ground  Game  Act,  1880,  agricultural  tenant,  rights  of  under,  221 

authority  to  kill  game  under,  requirements  as  to, 
222,  223 

effect  of,  on  tenant's  rights,  218 
persons  who  may  be  authorised  under,  223,  224 
-gun,  carrying,  without  licence,  liability  for,  252 
"  gun,"  term,  what  is  included  in,  251 
^gun  licence,  exemption,  persons  entitled  to,  251,  252 
form  and  mode  of  issue  of,  252 
gamekeeper,  when  required  by,  242 
non-production  of,  liability  for,  253 
persons  requiring,  251 

production  of,  who  may  require,  252,  253 
register,  duty  of  clerk  of  county  council  as  to  keeping,  253 
Cfun  Licences  Act,  1870,  proceedings  under,  when  failing  under  Game  Licences 
Act,  1860...  251 
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hares,  foreign,  restrictions  on  importation  of,  210 

licence  to  kill,  when  required  by  shooting  tenant,  217 
licensed  dealer,  liability  of,  for  selling  out  of  season,  260 
highway,  public  rights  over,  limits  of,  226 
hunter,  trespass  in  search  of  game,  when  liable  for,  213 
indictable  offence,  commencement  of  proceedings  for,  235 
information.  Game  Act,  time  for  laying  under,  246 

Game  Licences  Act,  1860,  time  for  laying:  under,  247 
irregularity  in,  on  summons,  how  cured,  232 
trespasser,  against  who  may  lay,  232 
innkeepers,  right  to  sell  game,  255 
joint  tenants,  rights  of,  how  exercised,  222 
justices,  jurisdiction  of,  effect  of  claim  of  right  on,  231 
killed  game,  property  in,  when  pursued  on  to  ground  where  killed,  213 
land,  jieighbour's,    shooting   from,    at   game   started   on   own    land,  229, 
230 

occupier  of,  rights  as  to  game,  216 

sale  of,  for  building  purposes,  when  subject  of  shooting  rights,  220 
landlord,  exemption  of,  from  provisions  against  use  of  poison,  211 
liability  of,  under  Agricultural  Holdings  Act,  1908... 224 
notice  of  damage,  rights  of,  to,  under  Agricultural  Holdings  Act, 

1908.. .224 
reservation  of  game  rights  by,  216 

rights  of,  when  right  to  game  vested  in  other  person,  225 
larceny,  poacher,  when  committed  by,  213 
Larceny  Act,  1861,  game,  when  the  subject  of,  239 
leave  and  licence  of  occupier,  defence  of,  230,  231 
lessor,  reservation  of  exclusive  right  of  sporting,  217,  218 
licence,  carrying  gun  without,  liability  for,  252 
defence,  of  occupier,  when  a,  230,  231 
dog,  penalties  for  omission  to  produce,  254 

production  of,  who  may  require,  253,  254 
game,  form  of,  249 
grant  of,  249 
production  of,  249,  250 
purposes  for  which  required,  246 
time  at  which  in  force,  249 

to  deal  in,  animals  and  birds  for  which  required,  258,  259 

form  and  provisions  as  to  issue,  255,  256,  257,  258 

how  obtained,  255 

persons  not  entitled  to  hold,  255 

who  may  sell  to  holder  of,  257 
provisions  of,  256 
when  necessary,  254,  255 
kill,  effect  of  holding,  on  powers  of  gamekeepers,  243. 
rights  of  holder  to  sell  game,  261 
when  required  by  gamekeepers,  241 
gamekeeper's,  required  on  employment  of,  241 

to  kill  game,  notice  of,  242 
gun,  exemption  from  taking  out,  persons  entitled  to,  251,  252 
form  and  mode  of  issue  of,  252 
persons  required  to  hold,  251 
production  of,  who  may  require,  252,  253 
when  required  by  gamekeepers,  242 
killing  or  taking  game  without,  penalty  for,  246,  247 
licensed  dealer,  close  season,  liability  of,  for  possession  of  game  during,  259 
game  eggs,  possession  of,  by,  penalty  for,  260,  261 
hares,  liability  of,  as  to,  260 
offences  for  which,  may  be  liable,  261 
penalties  to  which  liable,  260 
lord  of  manor,  rights  of,  as  to  shooting  over  waste  land,  215 

reservation  of  rights  of,  effect  of,  215,  216 
man-traps,  use  of,  illegality  of,  227 
master  of  hounds,  liability  of,  for  trespass,  226 
misdemeanour,  hares  or  rabbits,  when  taking  or  killing  a,  239 
moorlands,  agricultural  tenant,  rights  over,  222 
net,  use  of,  in  taking  game,  under  Poaching  Prevention  Act,  236 
night,  beginning  and  ending  of,  233 
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[Night  Poaching  Act,  1828,  game  within  meaning  of,  233 

notice,  of  damage,  to  landlord  under  Agricultural  Holdings  Act,  1908... 224, 
225 

occupier,  land,  rights  of,  as  to  game,  216 

lieave  or  licence,  inability  to  give,  where  right  to  game  reserved, 
281 

of,  when  a  defence  to  charge  of  trespass,  230,  231 
owner,  rights  of,  as  to  game,  216,  217 
rights  of,  against  trespasser,  228 
offences.    See  penalty. 

owner,  non-occupying,  rights  of,  on  letting  land,  217 

occupier,  rights  in  ground  game  after  grant  to  tenant  of  shooting 
rights,  217 
of,  over  game,  216,  217 
:    penalty,  deer,  for  setting  snares  or  engines  to  unlawfully  take  or  kill,  264 
unaccountable  possession  of,  or  part,  264 
dog  licence,  for  omission  to  produce,  254 

in  respect  of,  allocation  of,  in  police  proceedings,  254 
firearms  at  night,  for  use  of,  210,  211 
game,  for  selling  without  licence,  257 
gun  licence,  for  non-production  of,  253 

without  licence,  for  carrying,  252 
hares,  for  exposing  imported,  for  sale,  during  prohibited  season,  210 
killing,  taking  or  pursuing  game,  for,  under  Game  Licences  Act, 

I860.. .246,  247 
Larceny  Act,  1861,  for  offence  against  game  under,  239 
licence  to  deal  in  game,  liability  of  holder  of,  to,  where  revenuo 

licence  not  also  obtained,  258 
licensed  dealer,  liability  of,  to,  possessing  game  after  commencement 
of  close  season,  259 
to  which,  may  become  liable,  260 
pigeon  or  house  dove,  for  killing  or  taking,  214 
poaching  by  night,  for  offence  of,  233,  234 
Poaching  Prevention  Act,  1862,  under,  238 
poison,  for  use  of,  in  destruction  of  game,  211 
Sunday  or  Christmas  Day,  killing  or  taking  game  on,  209 
trespass  by  day  in  pursuit  of  game,  for,  228,  229 
pigeons,  tame,  protection  of,  213,  214 
poacher,  armed,  penalty  to  which  liable,  230 
assault  by,  penalty  for  offence,  234 
defences  open  to,  230 
larceny,  when  committed  by,  213 
poaching,  day,  remedies  of  owner  against  offender,  228 

night,  nature  of  offence,  233 
Poaching  Prevention  Act,  1862,  facts  to  be  proved  before  conviction  under,  237 

game  within  meaning  of,  236 
object  of,  235,  236 
police,  power  of,  under,  236,  237 
procedure  under,  238 
poison,  game,  destruction  of,  by  use  of,  provisions  against,  211 

use  of,  liability  of  persons  for,  227 
police,  powers  of,  under  Poaching  Prevention  Act,  1862... 236,  237 
possession  of  game  by  unauthorised  person  after  forty  days  of  commence-: 
ment  of  close  season,  262 
stolen  bird,  beast,  plumage  or  skin,  of,  liability  for,  239 
private  rights  over  game,  nature  of,  225 
procedure,  Poaching  Prevention  Act,  1862,  under,  238 
proceedings,  game  laws,  under,  regulation  of,  232 
property,  animals  ferce  natures,  where  none  in,  211 
game  killed,  in,  nature  of,  212 
ratione  privilegii,  in  animals,  how  acquired,  211 
soli,  in  animals,  nature  of,  211 
public  place,  meaning  of,  within  Poaching  Prevention  Act,  1862... 236 
rabbit  hole,  definition  of,  217 
rabbits,  extension  of  Game  Act  to,  208 

ratione  privilegii,  game,  right  to,  without  reference  to  occupation,  214 
property  in  animals,  how  acquired,  211 
soli,  property  in  animals,  nature  of,  211 
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register,  dog  licences,  254 

game  licences,  250 
gun  licences,  253 
licensed  dealers  in  game,  258 
registration,  gamekeepers,  of  appointment  of,  241 
reservation,  landlord,  by,  of  game  rights,  effect  of,  216 
lessor,  by,  how  effected,  217,  218 

of  exclusive  right  of  sporting,  how  far  void,  218- 
manorial  rights,  of,  effect  of,  215,  216 
sporting  rights,  of,  effect  on  agricultural  tenant,  221 
how  construed,  215 
residence,  definition  of,  223  j.        .    i-j.  .  - 

revenue  licence,  dealer  in  game,  penalty  to  which  liable  for  not  obtaimng-,. 

258 

required  by,  nature  of,  258 

sand-grouse,  protection  of,  210 

search,  police,  power  of,  to,  under  Poaching  Prevention  Act,  1862... 237,  238 
shooting  tenant,  hares,  when  licence  required  by,  to  kill,  217 

infringing  rights  of,  liability  of  occupying  owner  or  tenant 

for,  219 
rights  of,  extent  of,  217 

how  derived,  219 
sale  of  land  for  building,  subject  to  rights  of,  effect  of,  22a 
sporting  rights,  reservation  of,  how  construed,  215 
spring  guns,  illegality  of  use  of,  227 
sub-lessee,  rights  of,  to  ground  game,  221 
summons,  irregularity  in,  how  cured,  232 
Sunday,  game,  killing  or  taking,  on,  209 
swans,  property  in,  213 
"taking,"  meaning  of  expression,  209 
tame  animals,  shooting,  liability  for,  227,  228 

captive  or,  animal  feres  natures,  property  in,  211,  213 
deer,  larceny  as  to,  262 
game,  straying,  property  in,  213 
pigeons,  protection  of,  213,  214 
tenant,  agricultural,  rights  of,  where  game  rights  not  reserved,  220,  221'  - 
Ground  Game  Act,  1880,  effect  of,  on  rights  of,  218 
shooting,  extent  of  rights  of,  217 

hares,  when  licence  required  by,  to  kill,  217, 
rights  of,  how  derived,  219 
title,  question  of,  effect  on.  jurisdiction  of  magistrates,  231 
"to  take,"  meaning  of,  as  to  game  under  Larceny  Act,  1861. ..239 
trespass,  committed,  when,  225 

dog,  by,  when  committed,  226 
game,  application  of  to,  212 

as  to,  right  of  action  for,  225 
hunter,  by,  when  right  to  game  established  per  mdustriam,  213. 
liability  for,  in  the  case  of  game,  212 
master  of  hounds,  liability  of,  for,  226 
nature  of,  to  be  actionable,  226 

on  neighbour's  land  to  shoot  game  started  on  own  land,  229,  230 
poaching  by  day  amounting  to,  remedies  against,  228 
remedies  of  aggrieved  party  in  respect  of,  225,  226 
trespasser,  arrest  who  may,  228 

assisting,  offence  of,  230 

claim  of  right  by,  effect  on  jurisdiction  of  justices,  231 
engines  to  injure,  illegality  of  use  of,  227 
gamekeepers'  powers  of  arrest  with  respect  to,  243 
information  against,  who  may  lay,  232 
persons  having  right  to  arrest  or  remove,  228 
removal  of,  rights  of  aggrieved  party  as  to,  226,  227 
trial,  poacher,  for  committing  assault,  235 
trover,  game,  when  action  for,  maintainable  as  to,  212 
uninclosed  non-arable  land,  agricultural  tenant,  rights  of,  over,  222 
Wales,  gamekeepers,  landowners  in,  when  entitled  to  appoint,  241 
warren,  beasts  of,  animals  included  in,  215 
waste  land,  rights  of  lord  of  manor  as  to  shooting  over,  215 
.wild  birds,  close  time  for  purpose  of  protectiop  of,  210 
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wild  birds,  eggs  of,  when  not  the  subject  of  larceny,  244 
deer,  protection  of,  by  statute,  262 

GAMING  AND  WAGEKING, 

account,  between  partners  in  betting  transacting,  278 

ace  of  hearts,  illegality  of,  285 

action  to  recover  prize,  when  maintainable,  272 

advertisement  relating  to  betting-house,  when  offence  committed,  298,  299 
agent,  non-liability  of,  for  failure  to  carry  out  instructions  of  principal, 
277 

principal  and,  effect  of  provisions  of  Gaming  Act,  1892,  on  trar^ac- 

tions  between,  276 
relation  of,  where  person  speculating  on  Stock  Ex- 
change through  broker,  283,  284 
when  accountable  to  principal,  276,  277 
agreement  as  to  betting  partnership,  liability  of  partners  as  to,  277 
animals,  baiting  of,  keeping  place  for,  penalty  for,  285 
appeal,  gaming-house,  against  conviction  for  offence  relating  to,  289 
-appropriation  by  stakeholder,  effect  of,  275 

extent  of  authority,  275 
-  arbitrators,  wager,  as  to  terms  of,  when  decision  of,  binding,  274 
art  unions,  exemption  of,  from  operation  of  Lottery  Acts,  301 
Attorney-General,  lotteries,  power  of,  as  to  pecuniary  penalties  for  offences 

connected  with,  304 
automatic  machine  for  gaming,  use  of  in  shop,  liability  of  shopkeeper, 
288 

lottery,  when  a,  301 
baccarat,  game  of,  when  lawful,  285 
backgammon,  illegality  of,  exception  as  to,  285 

baiting  of  animals,  keeping  place  for  fighting  or,  penalty  for,  285,  286 
basset,  illegality  of,  statutory  provisions  as  to,  285 
bet,  acceptance  of  odds  as  constituting  a,  267 

agent,  when  acc©untable  to  principal  for,  276 
deposit  in  respect  of,  when  recoverable,  272,  273 
.letting  circulars,  infants,  offence  of  sending  to,  293,  294 

deposits,  receipt  of  at  betting-house,  offence  of,  298 
foreign  country,  securities  given  in  respect  of,  in,  when  action  main- 
tainable, 282 

money  lent  for  purposes  of,  when  recoverable,  279 
nature  of,  prohibited,  296,  297 
person  under  sixteen,  with,  penalty  for,  293 
place,  what  may  be  a,  for  purpose  of,  295 
private  property,  on,  when  deemed  in  public  place,  292 
public  libraries,  in,  292 
place  in,  291 

railway  carriage,  in,  when  deemed  in  public  place,  292 
tetting-house,  advertisement  relating  to,  when  offence  committed,  298,  299 
club  premises,  when  not  a,  296 

inviting  persons  to  resort  to,  for  purpose  of  betting,  299 
keeping  of,  prohibition  as  to,  294 
place  used  for  payment  of  bets,  when  not  a,  297 
stakes,  deposit  of,  with  owner  of,  effect  of,  275 
betting  machine,  game  of  chance,  when  in  the  nature  of  a,  292 
partnership,  account  in,  278 

agreements  relating  to,  liability  of  partners  in  respect 
of,  277 

broker,  Stock  Exchange,  on,  employment  of,  for  purpose  of  speculating, 

nature  of  transaction,  283,  284 
bye-laws,  betting  in  streets  and  public  places,  prohibition  by,  293 
Sharing  Cross,  horse  racing,  restrictions  as  to,  when  within  ten  miles  of, 

287 

chemin-de-fer,  game  of,  when  lawful,  285 

circulars  to  infants  inviting  betting  transactions,  offence  of  sending,  293, 
294 

club,  betting-house,  when  not  a,  296 
cock-fighting,  prohibition  of,  284,  285 
competition,  wager,  when  a,  267 
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considerations,  gaming,  securities  given  for,  effect  of  Gaming  Act,  1710,  as 
to,  280 

securities  given  for,  connected  with  betting  transactions,  effect 
of,  281 

contract,  gaming  or  wagering,  effect  of  fresh  promise  for  new  considera- 
tion, 271 

loan,  secured  by  mortgage,  effect  where  payment  of  wager  attached, 
270 

profit  sharing,  for,  when  by  way  of  wagering,  269 
sale  of  goods  not  yet  obtained,  legality  of,  270 

of  unascertained  value,  nature  of,  270 
Stock  Exchange,  between  broker  and  client,  when  a  wager,  28i. 
test  of  legality  of,  when  for  sale  of  goods,  270 
wager,  when  precluded  from  being  a,  269 

where  element  present  in,  effect  of,  270,  271 
contracts,  gaming  and  wagering,  what  are  included  in,  271 
or  wagering,  by  way  of,  when  void,  271 
stocks  and  shares,  to  pay  differences  on  sale  of,  when  void,  283 
costs,  plea  of  Gaming  Acts,  no  ground  for  depriving  defendant  of,  271 
coupon  competition,  consideration  in,  elements  combining  to  form,  269 

principle  applied  where  offices  used  for  issuing  coupons,. 
296,  297 

defence,  Gaming  Acts,  plea  of,  271 

deposit  on  bet,  when  recoverable,  272,  273 

recovery  of,  when  action  maintainable,  272 

made  to  owner  or  occupier  of  betting-house,  275' 
depositors,  stakeholder,  relation  of,  to,  273 
deposits,  betting,  receipt  of  at  betting-house,  298 
dice,  illegality  of  game  in  which  used,  285 

differences,  contract  with  broker  on  Stock  Exchange,  as  to  payment  ot;. 
legality  of,  284 
contracts  for  payment  or  receipt  of,  when  void,  283 
evidence,  common  gaming-house,  as  to,  nature  of,  288 

foreign  country,  money  lent  in,  for  purpose  of  gaming  or  betting,  when 
recoverable,  282 
securities  given  for  bets  made  in,  when  action  not  main- 
tainable on,  282,  283 
wager  made  in,  inability  of  winner  to  recover  upon,  282 
lottery,  prospectus  inviting  subscriptions  to  company  for  purpose  of, 
when  not  an  illegal  advertisement,  303 
selling  tickets  of,  offence  of,  302 
frequenting,  for  purpose  of  betting,  what  may  be,  292 
games,  lawful,  which  have  been  declared,  286 

unlawful,  statutory  provisions  as  to,  284,  285 
gaming,  considerations,  security  given  for,  effect  of  Gaming  Act,  1710,  as  to, 
280 

"  gaming,"  meaning  of,  266,  278 
"  gaming  contract,"  meaning  of,  266 
gaming  contract,  wager,  and,  distinction  between,  266 
licensee,  what  constitutes,  suffering  by,  291 
money  lent  for  purpose  of,  effect  of  Gaming  Acts  as  to,  278 
penalty  to  which  persons  liable  for  unlawful,  287 
unlawful,  when  becoming,  287 
Gaming  Act,  1710,  securities  for  gaming  considerations,  effect  of,  on,  280 
1892,  "  monej^  paid,"  meaning  of,  in,  276 

principal  and  agent,  effect  of,  on  agreements  between. 
276 

Gaming  Acts,  plea  of,  as  a  defence,  271 

gaming-house,  appeal  against  conviction  for  offence -relating  to,  289 
common,  evidence  as  to,  288 

facts  to  be  considered  in  deciding  what  is,  288 
definition  of,  287 

keeping  for  purpose  of  unlawful  gaming,  meaning  of,  290 
liability  of  persons  in  connection  with,  289 
managing  or  assisting  in  management,  290 
offences  connected  with  keeping,  289 
resorting  to,  penalty  for,  287 

search  warrants,  issue  of,  where  premises  suspected  as,  291 
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goods,  contract  for  sale  of,  test  of  legality  of,  270 

hazard,  illegality  of,  285 

"  horse  race,"  meaning  of,  286 

horse  racing,  licence,  persons  who  can  apply  for,  287 

penalty,  where  person  taking  part  in,  in  unlicensed  place,  287 
restrictions  as  to,  when  within  ten  miles  of  Charing  Cross,  286, 
287 

infants,  sending  circulars  relating  to  betting  to,  293,  294 
insurance  policies,  wagers,  when  treated  as,  268 
joint  tenants,  exemption  of,  from  Lottery  Acts,  301 

"  lent,"  money  paid  by  third  party,  when  deemed  to  be,  within  Gaming  Act, 
1710... 280 

licence,  horse  racing,  who  can  apply  for,  287 
licensee,  gaming,  what  constitutes  suffering,  by,  291 

offence  by,  of  permitting  house  to  be  kept  as  common  gaming-house, 
290 

limerick  competitions,  lottery,  when  constituting  a,  300,  301 

loan  abroad,  for  purpose  of  gaming  or  betting,  when  recoverable,  '282 

loitering,  for  purpose  of  betting,  what  may  be  held,  292 

lotteries,  illegality  of,  285 

Lotteries  Acts,  penalties  for  offences  against,  302,  303,  301 
lottery,  advertising,  offence  of,  302,  303 

automatic  machine,  when  held  by  means  of,  301 

definition  of,  299,  300 

importation  of  notices  or  advertisements  relating  to,  303 
liability  of  persons  setting  up  or  selling  chances  in,  301,  302 

taking  part  in,  304 
limerick  competition,  when  a,  301 

penalties,  pecuniary,  power  of  Attorney- General  as  to,  304 
place  where  carried  on,  effect  of,  on,  304 
scheme  of  prize  distribution,  when  not  a,  300 

search  warrant,  issue  of,  where  house  suspected  in  connection  with, 
303 

skill,  element  of,  combined  with  chance,  effect  on,  300 
machine,  manipulation  of,  constituting  a  wager,  269 
managing  gaming-house,  or  assisting  in  conduct  of,  290 

metropolis,  obstruction,  assemblage  of  persons  for  betting  purposes  in,  when 
an,  293 

money  lent  abroad  for  purpose  of  gaming  or  betting,  when  recoverable,  282 
betting,  for  purposes  of,  when  recoverable,  279 
gaming,  to  persons  for  purpose  of,  effect  of  Gaming  Acts  as 
to,  278 

payment  of  bets,  for,  when  recoverable,  279 
"  money  paid,"  expression,  in  Gaming  Act,  1892,  meaning  of,  276 
money  paid,  by  third  party,  to  winner  at  request  of  loser,  when  deemed 
"lent"  within  Gaming  Act,  1710... 280 
wager,  at  request  of  party  to,  effect  of  Gaming  Acts  as  to,  279 
negotiable  instrument,  security  for  betting  transaction,  as,  rights  of  holder  in 
due  course,  281 

new  consideration  and  fresh  promise,  effect  of  on  gaming  or  wagering  con- 
tracts, 271 

newspaper  office,  coupon  competitions,  use  of,  for  purpose  of  furthering, 
effect  of,  297 

obstruction,  searching  of  house  suspected  in  connection  with  lottery,  offence 
of,  303 

"paid,"  word,  use  of,  within  the  Gaming  Act,  1892. ..274 
*'  pari  mutuel,"  game  of  chance,  nature  of  machine,  292 
part  owners,  exemption  of,  from  provisions  of  Lottery  Acts,  301 
partnership  account  in  betting,  278 

agreements  to  enter  into  betting,  liability  of  partners  as  to, 
277 

wagers,  payment  of,  by  partners  on  account  of,  278 
**  passage,"  illegality  of  game  of,  285 

penalties.  Lotteries  Acts,  for  offences  against,  302,  303,  304 

Street  Betting  Act,  1906,  under,  293 
penalty,  baiting  of  animals,  keeping  place  for,  285 
betting  with  persons  under  sixteen,  for,  293 

betting-house,  inviting  persons  to,  for  purpose  of  betting,  for,  299 
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penalty,  betting-house,  keeping,  for,  294,  295 

deposit,  receiving,  or  giving  acknowledgment  as  to  bet,  298 
gaming,  for  unlawful,  for,  287 

gaming-house,  on  summary  conviction  for  offence  of  keeping,  289 

resorting  to,  for,  287 
horse  racing  in  unlawful  place,  for,  287 

unlicensed  place,  for,  287 
pharaoh,  illegality  of  game  of,  285 
place,  betting,  what  may  be  a,  for  purpose  of,  295 
"  place,"  extent  of  meaning  of,  in  connection  with  lotteries,  302 
place,  receipt  of  money  at,  other  than  place  of  deposit,  297 
policies  of  insurance,  wagers,  when  treated  as,  268 

principal  and  agent,  effect  of  provisions  of  Gaming  Act,  1892,  on  transac- 
tions between,  276 
non-liability  of  agent  for  failure  to  carry  out  instruc- 
tions, 277 

relation  of,   where  speculator  deals  with  broker  on 

Stock  Exchange,  283,  284 
when  agent  accountable  in  gaming  and  wagering  trans^ 

actions,  276 
private  property,  public  place,  when  a,  292 

prize  awarded  in  lawful  game,  action  to  recover,  legality  of,  272 
profit  sharing,  contract  for,  when  by  way  of  wagering,  269 
public  place,  betting  in,  offence  of,  291 

meaning  of,  293 

private  property,  when  a,  292 

railway  carriage,  when  'a,  292 
railway  carriage,  public  place,  when  a,  292 
sale  by  means  of  lottery,  when  void,  301 

search  warrants,  issue  of,  where  place  suspected  as  common  gaming-house, 
291 

lotteries,  issue  of,  where  house  suspected  in  connection  with, 
303 

securities,  bets  made  abroad,  for,  when  action  not  maintainable  pn,  282, 
283 

considerations  connected  with  betting,  given  for,  281 
gaming  considerations,  given  for,  effect  of  Gaming  Act,  1710,  as 
to,  280 

■security,  deposited,  appropriation  by  party,  effect  of,  275 

negotiable  instrument  as,  for  betting  transaction,  rights  of  holder 
in  due  course,  281 
shopkeeper,  liability  of,  using  automatic  machine  for  gaming,  288  . 
skill,  legality  of  game  of,  284,  285 

sport,  prize  won  at  lawful,  right  of  action  to  recover,  272 
^take  as  the  consideration  for  the  contract,  268 
definition  of,  268 

deposit  of,  with  owner  of  betting-house,  effect  of,  275 
offer  of  money  on  conditions,  when  not  a,  269 
recovery  of  deposited,  272 
return  of,  demand  by  party  for,  effect  of,  274 
stakeholder,  appropriation  by,  275 

authority  to  pay  stake,  circumstances  determining,  274 
liability  of,  for  stakes  deposited,  273 
position  of,  with  respect  to  parties,  273 
'Stock  Exchange,  broker,  position  of,  by  custom  of,  284 

speculation  on,  by  employment  of  broker,  nature  of  tiansacr 
tion,  283 

stocks  and  shares,  bargains  in  differences,  when  void,  283 

street,"  what  is  included  in,  293 
Street  Betting  Act,  1906,  penalties  provided  by,  293 
■suretyship,  contract  of,  as  distinguished  from  wager,  269 
-sweepstake,  conditions  of,  as  a  wagering  contract,  267 
lottery,  when  a,  267 

receipt  of  subscriptions  by  person  who  does  not  subscribe  to, 
when  no  offence,  297 
tenants  in  common,  exemption  of,  from  provisions  of  Lottery  Acts,  3.01 
time  bargain,  when  a  wager,  284 

•university,  sending  betting  circulars  to,  effect  of,  293,  294 
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unlawful  gaming,  keeping  house,  290 

or  using  place  for,  289 
wager,  abroad,  made,  inability  of  winner  to  recover  upon,  282 

considerations  in  determining  the  attributes  of  a,  267,  268 
contract  between  Stock  Exchange  broker  and  client,  when  deemed 
to  be  a,  284 
when  precluded  from  being  a,  269 
gaming  contract,  and,  distinction  between,  266 
insurance  policies,  when  in  the  nature  of,  268 

intention  of  parties,  extent  to  which  court  will  look  to  ascertain,  270 
intimation  by  party  of  intention  not  to  abide  by,  effect  of,  274 
machine,  manipulation  of,  as  constituting  a,  269 

money  paid  at  request  of  party  to,  effect  of  Gaming  Acts  as  to,  279' 
offer  of  money  conditional  on  conforming  to  specified  conditions,  when 
not  a,  269 

partner,  payment  in  respect  of,  by,  non-liability  of  co-partner  as  to, 
278 

payment  of,  attached  to  mortgage  to  secure  loan,  effect  of,  270' 
wagering  contract,  definition  of,  267 

nature  of,  267,  268,  269 
parties  to,  26*? 

GAS, 

accident,  damage  to  property  of  undertakers  by,  liability  of  persons  as  to, 

355 

gasworks,  at,  application  of  Notice  of  Accidents  Act,  1894,  to,  360 
accounts,  gas  companies,  provision  for  remitting  to  local  authorities,  372, 
373 

undertakers,  provision  for  keeping,  372 
local  authorities,  gas  undertakings  of,  provision  for  keeping,  373' 
penalty  for  neglect- to  remit,  to  clerk  of  peace,  372 
Act  of  Parliament,  confirmation  of  provisional  order  by,  317 
alterations,  mains  and  pipes,  by  persons  other  than  undertakers,  358 
amalgamation,  metropolitan  gas  companies,  of,  377 
anti-fluctuater,  gas  engines,  on,  use  of,  351,  356 
appeal  against  decision  of  gas  examiner,  390,  392 

inspector  of  meter,  how  made,  351 
arbitration,  settlement  of  disputes  between  undertakers  and  local  authorities-- 
by,  343 

Board  of  Trade,  provisional  order,  amendment  of,  by,  317 

orders,  consideration  of  application  for,  by,  315 
Sale  of  Gas  Acts,  administration  of,  by,  344 
books  of  gas  company,  penalty  for  non-production,  368 
calorific  power,  testing  for,  in  metropolis,  392,  393 

capital,  gas  companies,  when  additional  required  by,  standing  orders  relating 
to,  312 

issue  of  new,  by  metropolitan  companies,  377,  378 
charges,  cutting  off  supply  for  non-payment  of,  339 

gas,  recovery  of,  by  persons  supplying  otherwise  than  imder  statute,, 
307 

rents,  and,  recovery  of,  by  undertakers,  339 
procedure  for  recovery  of,  339,  340 
security  for,  338 
chief  gas  examiner,  appeal  to,  by  metropolitan  companies,  392 

from  decision  of  gas  referees  by  metropolitan) 
company,  390 

power  of,  to  exempt  gas  companies  from  penalties  where 

cause  unavoidable,  393 
report  of,  provisions  for  delivery  of,  392 
Commercial  Gas  Company,  exemption  of,  from  provisions  of  Gasworks  Clauses 
Acts,  377 

companies,  accounts,  provisions  for  keeping,  372 

metropolitan,  respective  districts  of,  376,  377 
•company,  gas,  profits  of,  provisions  relating  to,  365 — 373 

reserve  fund,  power  to  form  out  of  excess  profit,  37(^ 
stock  and  shares  of,  provision  for  sale  of,  370,  371 
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compensation,  damage  by  undertakers,  for,  326 
compulsory  purchase,  local  authority,  of  gas  undertakings  by,  321 
Conspiracy  and  Protection  of  Property  Act,  1875,  notice  of,  posting  up  of,  357 
consumer,  meter,  connecting  without  notice,  liability  for,  335,  336 

duty  of,  as  to,  335,  336 
consumption,  register  of  meter,  how  far  evidence,  336 
contract,  metropolitan  gas  companies,  by,  statutory  provisions  as  to,  385 

service,  of,  penalties  for  malicious  breach  of,  357 
cost,  examination  of  pipes,  of,  in  metropolis  where  nuisance  suspected,  384 
costs,  payment  of,  of  examination  of  pipes  where  contamination  not  by  gas, 
364 

petition  to  obtain  reduction  of  price  of  gas,  of,  368 
provisional  order,  of  obtaining,  provisions  for  payment  of,  316 
county  council.  Sale  of  Gas  Acts,  administration  of,  by,  344 
cubic  foot,  measurement  of,  for  sale  of  gas,  344 
cutting  off  supply,  costs  of,  recovery  of,  340 

on  non-payment  of  rent,  power  of  undertakers  as  to,  339 
damage,  compensation  for,  done  by  undertakers,  326 
pipes,  to  gas,  liability,  358 

property  of  undertakers,  general  liability  as  to,  355,  356 
disputes  as  to  decision  of  inspector,  how  determined,  350,  351 

local  authorities  and  undertakers,  settlement  of  by  arbitration,  343- 
distress,  meters  and  fittings,  exemption  of,  from,  335 
dividend,  gas  undertakers,  of,  provision  for  limit  of,  366 

rates  of,  provisions  in  recent  Gas  Acts  as  to,  369 
sliding  scale,  provision  of,  relating  to,  371,  372 
easements,  gas  undertakers,  power  of,  to  acquire,  324 
error  in  meter,  amount  allowed,  349 

escape,  examination  of  pipes  to  discover,  power  of  undertakers  as  to,  364^ 

gas,  of,  prevention  of,  by  undertakers,  362,  363 
evidence,  false,  liability  of  persons  giving,  374 
examiner,  allowing  access  to,  duty  of  undertakers  as  to,  352 

appointment  of,  how  made,  352 

metropolitan,  391 

report  of,  on  testing  quality  and  pressure,  353 
testing  of  quality  and  pressure  of  gas  by,  353 
false  evidence,  liability  of  persons  giving,  374 
fees,  testing  and  stamping  meter,  payable  on,  349 
fittings,  gas,  exemption  from  distress,  335 
removal  of,  by  undertakers,  341 
fraud,  obtaining  gas  by,  liability  for,  355 
gas  charges,  metropolitan  area,  recovery  of,  387 

recovery  of,  by  persons  supplying  otherwise  than  under  statute, 
307 

companies,  accounts  of,  372 

additional  capital,  when  required  by,  standing  orders  as  to,  BIZ 

metropolitan,  districts  of,  376,  377 

profits  of,  provisions  relating  to,  365 
engines,  anti-fluctuater,  use  of,  356, '357 
escape,  prevention  of,  by  undertakers,  362 

on  laying  pipes,  330 
examiner,  appointment  of,  how  made,  352 
examiners,  appointment  of,  in  metropolis,  390,  391 

daily  reports  of,  in  metropolis,  392 

metropolitan,  duties  of,  391 
fittings,  removal  of,  by  undertakers,  341 
larceny,  as  a  subject  of,  354 
meter,  supply  by,  334,  335 

nuisances  from,  liability  of  undertakers  as  to,  359,  360 

offences  in  regard  to,  355 

price  of,  how  regulated,  337,  338 

in  metropolis,  386 

prepayment  meter,  when  supplied  by,  338 

reduction  of,  procedure  to  obtain,  367,  368 
public  lamp,  supply  to,  342 
quality  of,  provisions  relating  to,  334 

referees,  appeal  to,  from  decision  of  chief  gas  examiner  in  metropolis,  390^ 
appointment  of,  in  metropolis,  388 
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gas  referees,  duties  of,  388,  389 

rent,  cutting  off  supply  for  non-payment  of,  339 

recovery  of,  power  of  undertakers  as  to,  339 
supply  of,  by  urban  district  authorities,  309 

duty  of  undertakers  as  to,  332,  342 

in  metropolis,  provisions  governing  duties  of  companies,  384: 
liability  of  persons  undertaking,  under  general  law,  307. 
outside  authorised  area,  provisions  relating  to,  332 
landertakers,  books  of,  penalty  on  refusal  to  produce,  368 
dividend  of,  provision  for  limit  of,  366 
duties  and  restrictions  imposed  on,  by  Parliament,  317 
easements,  power  of,  to  acquire,  324 

gas  washings,  power  of,  as  to  laying  pipes  for  purpose  of 

carrying  off,  329,  330 
land,  powers  to  acquire,  how  obtained  by,  323 
nuisances,  liability  for,  359,  360 
r  •:;.-]  fli;  ■  penalty,  liability  to,  where  quality  or  pressure  below  stan-: 

dard,  354 
pipes,  laying  of,  by,  325,  326 
powers  of,  how  obtained,  310,  311 
profits,  excess,  provisions  for  disposition  of,  366,  367 
provisional  orders,  312 

obtaining  of,  by,  procedure  as  to,  318, 
314,  315 

public  lamps,  liability  of,  for  refusing  or  neglecting  supply, 
342 

rentcharge,  redemption  of,  by,  provision  for,  325 
repair  of  meters,  liability  of,  as  to,  335 
special  Act  of,  deposit  of  copies  of,  for  inspection,  319> 
320 

purposes  fund,  creation  of  by  directors,  369,  370 
streets,  opening  up,  requirements  as  to,  327,  328 
superfluous  lands,  power  of,  as  to  sale  of,  324,  325 
supply,  duty  of,  as  to,  332 

outside  authorised  area,  332 
penalty  for  refusing,  liability  of,  333,  334 
tindertakings,  compulsory  purchase  of,  by  local  authorities,  321 

local  authorities,  powers  of,  as  to,  how  obtained,  311 

authority,  sale  of,  to,  provisions  relating  to,  320,  321 
provisional  orders,  application  of,  to,  312,  313 
purchase  of,  extending  beyond  district  of  local  authority 

by  adjoining  authority,  321,  322 
standing  orders  applicable  to,  311 
urban  districts,  supply  of,  in,  provisions  of  Public  Health  Act,  1875,  aa 
to,  309 

washings,  nuisance  by  escape  of,  liability  of  undertakers  as  to,  363 

pipes  for  carrying  off,  power  of  undertakers  as  tQ  laying, 
329,  330 

waste  of,  remedy  of  undertakers  as  to,  354 
gasholders,  standard  models,  provision  of,  for  testing  meters,  344,  345 
gasworks,  construction  of,  consent  of  local  authority  as  to,  313 

meaning  of.    See  "the  gasworks."  '  ' 

land  specified  for,  restriction  of,  to,  323 

special  Act,  general  powers  given  by,  as  to  construction  of,  322, 
323 

Oasworks  Clauses  Act,  1847,  dividend  of  undertakers,  provision  for  limit  of, 

under,  366 

incorporation  of,  in  provisional  orders,  317,  318 

Special  Act,  326 
penalties  under,  for  offences  relating  to  gas,  356 
profits  of  companies,  regulation  of,  under,  365 
summons  or  warrant,  for  purposes  of,  form  of, 
374,  375 
3.871,  construction  of,  318 
Acts,  incorporation  of,  317,  318,  319 
governors,  fixing,  to  public  lamps,  343 

highways,  gas  mains  in,  liabilities  of  persons  laying,  under  general  law, 
307 

(  40  ) 


Index. 


GAS — continued. 

hired  meter,  repair  of,  liability  of  undertakers  as  to,  335 
illuminating  power  and  purity  of  gas  in  metropolis,  provision  as  to,  388 
impurities  in  gas  in  metropolis,  penalty  to  which  companies  liable,  393 
incoming  tenant,  liability  of,  on  agreement  to  exonerate  outgoing  tenant  as 

to  gas  charges,  340,  341 
incorrect  meter,  amount  of  error  allowed  on  testing,  349 
inquiry  by  Board  of  Trade  or  Local  Government  Board  on  application  for 

provisional  order,  315,  316 
inspector,  appeal  against  decision  of  meter,  how  made,  351 
disputes  as  to  decision  of ,  how  determined,  350,  351 
leakage,  rules  to  be  observed  by,  when  testing  for,  318,  349 
jpaeter  and  fittings,  of,  power  of  undertakers  as  to  appointment  of, 
336,  337 

power  of  entry  of,  for  purpose  of  inspecting,  347,  348 
provisions  for  appointment  of,  346,  347 
obstructing,  liability  of  persons  for,  350 
penalty,  on  stamping  meter  without  testing,  350 
testing  and  stamping  meter,  attendance  of,  for,  348 
"without  float,"  duty  of,  where  meter  so  marked,  349 
interest  on  amount  deposited  as  security,  clause  commonly  inserted  as  to,  338 
justices,  non-disqualification  of,  when  acting  under  the  Act,  378 
lamps,  power  of  undertakers  to  put  up,  329 

public,  fixing  governors  to,  provision  as  to,  343 

in  metropolis,  provision  of,  how  regulated,  385,  386. 
provisions  for  supply  of  gas  for,  342 
land,  acquisition  of,  by  gas  undertakers,  323  ofjoi^GCn 

gasworks,  restriction  of,  to  specified,  323  ' 
private,  laying  pipes  in,  327 

specified  Acts,  incorporation  of  Lands  Clauses  Acts  in,  as  to  purchase 
of,  323,  324" 

superfluous,  power  of  undertakers  as  to  sale  of,  324,  325 
Lands  Clauses  Acts,  provisional  orders,  incorporation  of,  in,  324 
larceny,  gas  as  the  subject  of,  354 

leakage,  testing  for,  rules  to  be  observed  by  inspector,  348,  349 
Lighting  and  .Watching  Act,  1833,  adoption  of,  by  parish,  808 

liability  of  persons  supplying  gas  under, 
362 

parish    authorities,    powers    of,   to  light 

streets  under,  308,  309 
pipes,  implied  authority  to  break  up  roads 

in  laying,  329 
rural  districts,  lighting  of,  307,  308 
street  lighting  under,  308,  309 
local  authorities,  accounts  of  gas  companies,  when  required  to  be  remitted 

to,  372,  373  . 
undertakings   of,   provisions  for  keeping, 

373 

compulsory  purchase  of  gas  undertaking  by,  321 

gas  undertaking,  authority  as  to,  how  obtained  by,  311 

gasworks,  construction  of,  necessity  for  consent  of,  313 

sale  of,  to,  provisions  relating  to,  320,  321 
profits  of.  Acts  applicable  to,  365,  366 

purchase  of  gas  undertaking  extending  beyond  district  of  by 

adjoining,  321,  322 
supply  of  gas  to,  for  special  purposes,  343 

statutory  provisions  as  to,  342,  343 
support  of  soil  connected  with  works,  statutory  right  of, 

under  Public  Health  Act,  1875... 331 
testing  of  meters,  duty  of,  as  to,  345,  346 
Local  Government  Board,  provisional  order,  amendment  of,  by,  317 

consideration  of  application  for, 
by,  315,  316 

rural  districts,  investment  of,  with  lighting  powers 
by,  309 

London  County  Council,  Sale  of  Gas  Acts,  administration  of,  by,  344 
maps,  mains,  and  pipes,  duty  of  metropolitan  companies  as  to,  381.  382 
measure,  cubic  foot  as  unit  of,  for  sale  of  gas,  contents  of,  344 
.   i     sale  of  gas  by,  how  regulated,  343,  344 
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memorial,  provisional  order,  on  application  for,  forni  of,  315 

"meter,"  meaning  of,  in  Sale  of  Gas  Act,  1859... '344 

meter,  connection  between  mains  and,  power  of  undertakers  as  to,  337 

consumer,  duty  of,  as  to,  335,  336 

distress,  non-liability  of,  to,  385 

error,  amount  of,  allowed  on  testing,  349 

in,  testing  for,  rules  to  be  applied  in,  349 

fittings,  and,  inspection  of,  power  of  undertakers  as  to,  336,  337 

hired,  repair  of,  liability  of  undertakers  as  to,  335 

inspectors,  power  of  entry  of,  347,  348 

provisions  for  appointment  of,  346,  347 

penalty  for  obstructing  person  inspecting,  337 

pre-payment,  supply  by,  provisions  relating  to,  336 

public  lamps,  supply  of  gas  for,  by,  343,  344 

register  of,  how  far  evidence  of  gas  consumed,  336 

stamp,  penalty  for  counterfeiting,  350 

stamping  of,  duty  of  Board  of  Trade  as  to,  345 

supply  of  gas  by,  under  Sale  of  Gas  Act,  1859. ..334,  335 

tampering  with,  liability  of  persons  as  to,  350 

testing  and  stamping  of,  requirements  as  to,  347 
duty  of  local  authorities  as  to,  345 

provision  of  standard  models  for  purpose  of,  duty  of  Board 
of  Trade  as  to,  344,  345 
unstamped,  fixing,  liability  for,  347 
"  without  float,"  stamping  of,  when  so  marked,  349 
metropolis,  chief  gas  examiner,  appeal  to,  by  metropolitan  companies,  392 
companies  in  the  respective  districts  of,  376 
contracts  for  supply  of  gas  in,  385  \ 
gas  charges,  recovery  of,  387 

examiners,  appointment  of,  390,  391 

duties  of,  391 
referees,  appointment  of,  by  Board  of  Trade,  388 
supply  in,  provision  for,  375,  376 
Gasworks  Clauses  Acts,  application  of,  to  companies  in,  377 
illuminating  power  of  gas  in,  388 
impurities  in  gas,  penalty  for,  393 
pipes,  provision  for  laying,  378,  379 
pre-payment  meter,  price  of  gas  by,  386 
pressure  of  gas,  387,  388,  393 
price  of  gas,  provision  for,  386 

public  lamps,  provision  of,  how  regulated,  385,  386 
purity,  gas  in,  388 
street  lighting,  how  regulated,  309 
supply  of  gas,  duty  of  companies  as  to,  384 
testing  of  gas,  mode  of,  389,  390 
water  pipes,  protection  of,  380,  381 
Metropolis  Management  Act,  1855,  street  lighting,  duty  of  city  and  borougb 

councils  as  to,  309 
metropolitan  police  area,  application  of  penalties  in,  374 
Metropolitan  Water  Board,  contamination  by  gas,  powers  of,  to  examine 

pipes,  383,  384 
protection  of  property  of,  from  gas  nuisance, 
382,  383 

"  municipal  authority,"  meaning  of,  357 
notice,  accidents,  of,  provision  for,  360 

Conspiracy  and  Protection  of  Property  Act,  1875,  by  posting  up 

s.  4  of,  357,  358 
opening  up  streets,  before,  provision  as  to,  327 
pavement  in  metropolis,  of  injury  to,  379 
penalty  for  opening  or  breaking  without  giving,  328,  329 
provisional  order,  of  application  for,  contents  of,  313,  314 

intention  to  apply  for,  publication  of,  313,  314 
quitting  premises,  to  undertakers  on,  effect  of,  341 
removal  of  gas  fittings  by  undertakers,  of  intention  as  to,  341 
service  of,  by  undertakers  under  Gasworks  Clauses  Act,  1871... 375 
nuisance,  gas  or  works,  by,  liability  of  undertakers  as  to,  359,  360 

liability  of  persons  for,  under  Lighting  and  Watching  Act,  1833.., 
362 
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obstruction  of  meter  inspector,  liability  of  persons  as  to,  350 
occupier,  rights  of,  as  to  supply  of  gas,  333 
offences.    See  penalty. 

penalties,  Acts  incorporated  with  special  Acts,  how  construed  as  to,  374 
application  of,  in  metropolitan  police  area,  374 
metropolis,  in,  how  recovered,  394 

offences,  for,  under  Gasworks  Clauses  Act,  1871... 356 

procedure  for  recovery  of,  generally,  373,  374 
penalty,  access  to  testing,  on  refusing  inspector,  352,  353 

accounts,  remitting  to  clerk  of  peace,  on  neglect  as  to,  372 

books,  on  non-production  of,  by  gas  company,  368 

complaint  of  Metropolitan  Water  Board,  on  neglect  to  remove  cause 

of,  383 

contract  of  service,  for  malicious  breach  of,  357 

escape  of  gas,  for  neglecting,  362,  363 

gas  referees,  for  non-compliance  with  prescription  of,  390 

washings,  for  escape  of,  363 
impurities  in  gas  in  metropolis,  for,  393 
inspection  of  meter,,  on  obstruction  of  person  making,  337 
inspector,  liability  of,  on  stamping  meter  without  testing,  350 
liability  of  undertakers  to,  under  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875... 357,  358 
maps,  liability  of  metropolitan  company  for  neglect  to  provide, 
382 

meter  stamp,  on  counterfeiting,  350 

notice,  on  opening  or  breaking  without  giving,  328,  329 

obstruction  of  inspector,  for,  350 

offences  in  regard  to  gas,  for,  355 

pavement  in  metropolis,  for  non-repair  of,  by  gas  companies,  379 

pipes,  where  gas  undertakers  neglect  to  make  airtight,  330 

pressure  or  power  defective  in  metropolis,  393 

public  lamps,  on  refusal  or  neglect  to  supply  gas  to,  342 

quality  or  pressure  of  gas  under  standard,  354 

special  Act,  for  failure  to  keep  or  deposit  copies  of,  320 

supply  of  gas,  refusal  of,  by  undertakers,  333,  334 

tampering  with  meter,  for,  350 

waste  of  gas,  for,  355 

water  supply,  contamination  of,  by  gas,  for,  364 
petition,  costs  of,  to  obtain  reduction  of  price  of  gas,  368 

price  of  gas,  to  obtain  reduction  of,  procedure  on,  367,  368 
pipes,  alteration  to  mains  and,  by  persons  other  than  undertakers,  358 

damaging,  liability  for,  358  [  , 

escape  of  gas  from,  provision  for  making  airtight,  330 
examination  of,  by  Metropolitan  Water  Board,  where  nuisance  sus« 
pected,  383,  384 
where  water  fouled,  361,  362 
failure  of  undertakers  to  make  airtight,  penalty,  330 
implied  authority  to  break  roads  for  purpose  of  laying,  329 
laying  of,  by  gas  undertakers,  325,  326 

metropolis,  within  the,  provisions  applicable  to  laying  of,  378,  379 
private  land,  in,  provisions  as  to  laying,  327 

owner,  removal  by,  provision  as  to,  330 
protection  of  water  pipes  on  laying  gas,  provision  for,  330 
specification  of,  between  mains  and  meter,  power  of  undertakers  as  to, 
837 

pre-payment  meter,  meaning  of,  336 

money  collected  from  in  metropolis,  receipt  for,  387 
stolen  from,  liability  of  undertakers  as  to,  340 
price  of  gas  by,  in  metropolitan  area,  386 

provision  as  to,  338 
supply  by,  provisions  relating  to,  338 
pressure,  metropolis,  in,  provision  as  to,  387,  388 
testing,  method  of,  353 

provision  for,  351,  352 
price  of  gas,  how  regulated,  337,  338 

metropolis,  how  regulated,  386 

reduction  of,  procedure  to  obtain,  367,  368 

sliding  scale,  provision  for,  371,  372 
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private  premises,  consent  of  owners,  obtaining  before  interfering  with,  33(J 
lamps  fixed  against,  permission  of  owners  as  to,  308 
pipes,  provisions  as  to  laying,  327 

removal  by  owner,  when  on,  330 
purposes,  supply  of  gas  for,  provisions  as  to,  333 
proceedings,  evidence  in,  against  metropolitan  gas  company,  what  is  conclu- 
sive, 394 

recovery  of  gas  charges  and  rents,  provision  as  to,  339,  340 
time  within  which  must  be  brought  in  metropolis,  394 
profits,  disposition  of  excess,  of  gas  undertakers,  366,  367 

power  of  undertakers  to  carry  forward,  370 
gas  companies,  of,  provisions  relating  to,  365,.  366,  369,  370 
local  authorities,  of.  Acts  applicable  to,  365,  366 
provisions  of  recent  Gas  Acts  relating  to,  369 
provisional  orders,  amendment  of,  power  of  Board  of  Trade  and  Local  Goyern-. 
ment  Board  as  to,  317 
application  for,  consideration  by  Board  of  Trade  or  Local 

Government  Board,  315,  316 
confirmation  of,  316,  317 

costs  of  obtaining,  provisions  as  to  payment  of,  316 
documents  to  be  deposited  on  application  for,  314 
gas  undertakers,  how  obtained  by,  312 

undertakings,  application  of,  to,  312,  313 
incorporation  of  Gasworks  Clauses  Acts  in,  317,  318 
inquiry  by  Board  of  Trade  or  Local  Government  Board 

on  application  for,  315,  316 
Lands  Clauses  Acts,  incorporation  of,  in,  324 
memorial  on  application  for,  form  of,  315 
(■.  -  •  notice  of  intention  to  apply,  contents  and  publication  of, 

313,  314 

procedure  to  obtain,  312,  313,  314,  315 
publication  of,  316,  317 
Public  Health  Act,  1875,  gas,  supply  of,  in  urban  districts,  under,  309 

support  of  soil  to  works  of  local  authority,  pro- 
visions relating  to,  331 
public  lamps,  metropolis,  provision  of,  how  regulated,  385,  386 

supply  of  gas  to,  342 
purchase,  compulsory,  of  gas  undertakings,  by  local  authorities,  321 
purity  and  illuminating  power  of  gas  in  metropolis,  provision  as  to,  388 
quality  of  gas,  provisions  relating  to,  334 

testing,  provision  for,  351,  352 
.quitting  premises,  notice  to  undertakers  on,  effect  of,  341 
Kailways  Clauses  Act,  1845,  general  effect  of,  on  recovery  of  penalties,  37S, 
374 

register  of  meter,  how  far  evidence  of  gas  consumed,  336 

rent,  cutting  off  supply  for  non-payment  of,  339 

rentcharge,  redemption  of,  by  undertakers,  325 

rents  and  charges,  recovery  of,  power  of  undertakers  as  to,  339 

report,  chief  gas  examiner,  of,  provision  for  delivery  of,  392 

examiner,  of,  on  testing  quality  and  pressure  of  gas,  delivery  of^ 
353 

reserve  fund,  gas  company,  powers  relating  to  formation  of,  370 
roads,  repair  of,,  when  broken  by  metropolitan  companies,  power  to  con- 
tract with  councils,  380 
lural  districts,  lighting  of,  under  Lighting  and  Watching  Act,  1833... 307 

Local  Government  Board,  power  of,  to  grant  lighting  powers 
to,  309 

parish  authorities  in,  powers  of,  as  to  lighting  roads  under 
Lighting  and  Watching  Act,  1833... 308,  309 
sale,  gasworks,  of,  to  local  authority,  320,  321 

of  gas,  authorities  administering  Acts  relating  to,  344 
measure,  by,  regulation  of,  343,  344 
Sale  of  Gas  Act,  1859,  expenses  connected  with,  how  paid,  346 

meter,  supply  of  gas  by,  under,  334,  335 
security,  charges,  for,  form  of,  338 

interest  on  deposit,  payment  of,  clause  commonly  inserted,  338 
supply,  for  charges  for,  power  of  undertakers  to  require,  338 
stock  and  shares  of  '  gas  companies,  provision  for  sale  of,  370,  371 
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sliding  scale,  price  and  dividend,  of,  provision  for,  371,  372 

South  Metropolitan  Company,  issue  of  new  capital  of,  377,  378 

special  Act,  deposit  of  copies  of,  by.  undertakers,  provisions  relating  to,  319, 

^320 

incorporated  Acts,  and,  construction  of,  for  purpose  of  penal- 
ties, 374 

incorporation  of  provisions  of  Lands  Clauses  Acts  as  to,  323,  324 
liability  of  undertakers  on  failing  to  keep  or  deposit  copies  of, 
320 

meaning  of.    See  "  the  special  Act." 
nuisances,  provision  for  prevention  of,  under,  360 
undertakers,  powers  commonly  granted  to,  under,  322,  323 
purposes  fund,  appropriation  of  revenue  to,  power  of  directors  re-r 
lating  to,  369,  370 
stamp  on  meter,  penalty  on  counterfeiting,  350 
stamping,  fees  payable  on  testing  and,  349 

meter.  Board  of  Trade,  duty  of,  as  to,  345 
when  required,  347 
standard  models  of  gasholders,  provision  of,  for "  testing  meters,  344,  345 
standing  orders  as  to  additional  capital  of  gas  companies,  312, 

gas  undertakings,  applicable  to,  311 
statutory  powers,  gas  undertakers,  of,  how  obtained,  310,  311 
steam  rollers,  damage  to  pipes  through  use  of,  355 

stolen  money,  pre-payment  meters,  from,  liability  of  undertakers  as  to,  340 
"street,"  term,  what  is  included  in,  under  Gasworks  Clauses  Act,  1847. ..326 
street  lighting.  Metropolis  Management  Act,  1855,  duty  of  city  and  borough 
councils  as  to,  309 
rural  districts,  in,  regulation  of,  307,  308 
streets,  gas  mains,  liabilities  of  persons  laying,  under  general  law,  307, 
notice  before  opening  up,  provision  as  to,  327 
opening  up,  by  gas  undertakers,  requirements  as  to,  327,  328 

undertakers,  provision  for  superintendence,  327 
reinstatement  of,  after  opening  up  or  breaking,  provision  for,  328 
sulphuretted  hydrogen,  test  for,  rule  as  to,  353 

summons,  Gasworks  Clauses  Act,  1871,  for  purposes  of,  contents  of,  374,  375 
Sunday,  testing  on,  power  of  examiner  as  to,  352 

supply,  contracts  for,  by  metropolitan  companies,  statutory  provisions  as  to, 
385 

cutting  ofip,  liability  of  undertakers  as  to,  334 

gas,  duty  of  undertakers  as  to,  332,  342 

in  metropolis,  provisions  governing  duties  of  companies,  384 
outside  authorised  area,  provisions  relating  to,  332 

local  authorities,  to,  for  special  purposes,  powers  of  undertakers  a3 
to,  343 

meter,  by,  provisions  relating  to,  334,  335 

penalty  for  refusing,  liability  of  undertakers  as  to,  333,  334 

private  purposes,  for,  provision  as  to,  333 

refusal  of,  when  can  be  made  by  undertakers,  334 

support  to  works  and  pipes,  implied  right  of  undertakers  as  to,  331 

tampering  with  meter,  liability  of  persons  as  to,  350 

testing,  calorific  power  in  metropolis,  392,  393 

error  in  meter,  amount  allowable  on,  349 

rules  to  be  observed  in,  349 
fees  payable  on,  and  stamping  meter,  349 
leakage,  for,  rules  to  be  observed  by  inspector,  348,  349 
meter,  when  required,  347 

meters,  duty  of  Board  of  Trade  as  to  standard  models  of  gas- 
holders for,  344,  345 
local  authorities  as  to,  345 
metropolitan  area,  of  gas  in,  mode  of,  389,  390,  391,  392 
place,  access  to,  by  gas  examiner,  duty  of  undertakers  as  to,  352,  353. 

penalty  on  refusing  examiner  access  to,  353 
pressure  of  gas,  351,  353 
quality,  351,  352,  353 

sulphuretted  hydrogen  in  metropolis,  for,  392,  393, 
Sunday,  on,  power  of  examiner  as  to,  352 
time  for,  quality  and  pressure  of  gas,  352 
the  gasworks,"  meaning  of,  319 
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"  the  special  Act,"  meaning  of,  in  Gasworks  Clauses  Acts,  318 
"  the  undertakers,"  meaning  of,  319 
*'  the  undertaking,"  meaning  of,  319 

time,  construction  of  works,  for,  provisions  for  limiting,  320 

proceedings  in  metropolis,  within  which,  must  be  brought,  394 
V  testing  quality  and  pressure  of,  for,  regulations  as  to,  352 

"undertakers,"  meaning  of.     See  "the  undertakers." 
undertakers,  property  of,  protection  of,  354,  355 
undertaking,  meaning  of.    See  "  the  undertaking." 
unstamped  meter,  fixing,  liability  of  person  as  to,  347 
urban  authority,  rights  of  gas  company,  how  acquired  by,  309 

districts,  supply  of  gas  in,  provisions  of  Public  Health  Act,  1875,  as 
to,  309 

warrant,  form  of,  for  purposes  of  Gasworks  Clauses  Act,  1871... 374 
washings,  gas,  nuisance  by  escape  of,  liability  of  undertakers  as  to,  363 
waste  of  gas,  liability  of  persons  as  to,  355 
water,  contamination  of,  by  gas,  liability  for,  364 

examination  of  pipes,  when  fouling  suspected,  361,  362 
fouling  of,  under  Gasworks  Clauses  Act,  1847,  provision  against,  360,  361 
penalty  to  which  undertakers  liable  for  fouling,  361 
pipes,  crossing,  with  gas  pipes,  method  to  be  adopted  in  laying,  381 
protection  of  metropolitan,  380,  381 
on  laying  gas,  530 
supply,  contamination  of,  protection  from,  in  metropolis,  382,  383 
"  without  float,"  meter,  stamping  of,  so  marked,  349 
works,  construction  of,  under  special  Act,  provisions  for  limiting,  320 
support  of  soil  to,  implied  right  of  undertakers  as  to,  331 

OIFTS, 

absolute  gift,  intention  of  donor,  when  not  affected  by  declaration  of,  427 

gifts  to  society  by  honorary  members,  disposition  of  surplus,  427 
acceptance  of  gift,  presumption  as  to,  418 
administration,  voluntary  bonds,  rank  of,  in,  426 
advancement,  rebuttal  of  presumption,  416 
advowsons,  gift  of,  acts  necessary  to  validity  of,  407,  408 
agent,  gift  to,  without  knowledge  of  principal,  liability  of  third  party,  425 
agreement,  patronage,  to  exercise  right  of,  invalidity  of,  408 
alien,  competency  of,  to  make  valid  gift,  400,  401 
alienation,  restraint  on,  effect  of,  422,  423 

when  good,  422,  423 
animals,  gift  of,  exception  where  ferce  natures,  409 
anticipation,  restraint  on,  gift  to  married  woman,  subjeCL  co,  424 
^signment,  choses  in  action,  mode  of,  411 

policies  of  assurance,  form  of,  411 
bankruptcy,  gift  over  on,  legality  of,  424 
bankrupts,  inability  of,  to  make  or  receive  gifts,  403 
bill  of  sale,  gift  of  chattels,  when  requiring  registration  as,  408 
bond,  voluntary,  rank  of,  in  administration,  426 

breach  of  trust,  trust  created  for  purpose  of  repairing,  effect  of,  419 

bribery,  gifts  in  nature  of,  liability  of  persons  as  to,  424 

buildings,  death  of  donor  i)ofore  completion  of,  liability  of  donee,  426 

devisee  or  heir-at-law,  of,  rights  of,  when  not  completed,  426 
business  relation,  when  rebutting  presumption  of  gift,  416 
charge,  gift  subject  to,  when  donee  not  liable,  426 
charities,  statutes  regulating  gifts  to,  406 
charity,  promise  to  pay  to,  when  enforceable,  430 
chattels,  gift  of,  necessity  for  delivery  where  not  by  deed,  412 

where  donor  retains  possession,  how  effected,  408 
interest  in,  nature  of,  to  be  subject  of  gift,  408  . 
transfer  of,  form  of,  410 
cheque,  assignment  of,  before  death  of  donor,  effect  of,  408 
gift  of,  when  incomplete,  428,  429 
revocation  of,  by  donor's  death,  428 
child,  purchase  by  parent,  in  name  of,  when  gift  presumed,  416 
choses  in  action,  assignment  of,  how  far  the  subject  of  gifts,  409 

mode  of,  411 
delivery,  when  title  passed  by,  413 
donatio  mortis  causa,  as,  necessity  for  delivery,  433 
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churchyards,  gift  of  land  to  extend  area  of,  407 
coercion,  rights  of  donor,  where  gift  induced  by,  419,  420 
commissions,  illegal,  gifts  in  nature  of,  statutory  provision  as  to,  424 
companies,  limited,  gifts  by,  when  legal,  401 

shares  in,  mode  of  transfer,  411 
conditional  gift,  condition  subsequent,  when  held  to  be  taken  on,  421,  422 
conditions  to  which  subject,  421 
effect  of,  where  precedent  or  subsequent,  421,  422 
illegal  act,  on  commission  of,  effect  of,  424 

acts,  tending  to  promote,  illegality  of,  424,  425 
infant,  to,  effect  of,  ,422 ■ 

marriage,  in  restraint  of,  when  void,  423,  424 

repugnant  condition,  effect  of,  on,  422 
consideration,  pretended,  liability  of  donee  on  alleging  gift,  427 
Consols,  transfer  of,  mode  of,  411 

conveyance,  feoffment,  by  means  of,  how  evidenced,  410 
gift,  of,  form  of,  426 

pretended  consideration,  for,  liability  of  donee  on  alleging  gift,  427 
convict,  alienation  by,  when  valid,  403 

corporation,  gifts,  power  to  make,  when  created  by  charter,  402 
to,  when  cannot  be  made,  406 
statutory,  inability  of,  to  make  gifts,  402 
corpse,  gift  of,  409 

county  council,  acquisition  of  property  by  way  of  gift  by,  406 
covenant  to  stand  seized  to  use  of  child,  effect  of,  417 
creditors,  deed  in  favour  of,  principle  governing,  419 

when  irrevocable,  419 
Crown,  gifts  from  the,  for  services  rendered,  how  far  alienable,  408 
cumulative  gifts  to  same  persons  by  separate  deeds,  when  construed  as,  427 
dangerous  gifts,  when  donor  liable  for  injury  caused  by,  427 
dead  person,  gift  to,  by  deed,  when  void,  405 
deaf,  dumb,  and  blind  person,  inability  of,  to  make  valid  gift,  403 
declaration  of  trust  and  incomplete  gift,  distinction  between,  429  i^-^i^^ 

requisites  of,  414 
deed,  chattels,  gift  of,  necessity  for  delivery  where  not  by,  412 

creditors,  for  benefit  of,  when  irrevocable,  419 

in  favour  of,  principle  governing,  418,  419  - 

dead  person,  gift  to,  by,  when  void,  405 

form  of,  of  gift,  410 

gift  by  infant  under,  voidability  of,  402 
infant,  passing  incumbered  property,  when  acceptable  by,  405 
when  irrevocable,  418 
delivery,  chattels,  gift  of,  by,  mode  of,  412,  413 

choses  in  action,  when  title  to,  passed  by,  413 
donatio  mortis  causa,  of,  how  effected,  432 
-devisee,  buildings  subject  to  contract,  rights  of,  as  to,  426 
directors,  payment  of  salaries  foregone  by,  legality  of,  401,  402 
documents,  doTiatio  mortis  causa,  held  not  to'  be  the  subject  of  a  good,  433,  434 

where  held  to  be  the  subject  of  a  good, 
432,  433 

donatio  mortis  causa,  completeness  of,  essentials  necessary  to,  432 
death  of  donor,  effect  of,  on,  431 
definition  of,  399 

delivery  by  agent,  when  good,  434 

documents  held  not  to  be  subject  of  a  good,  433,  484 

to  be  subject  of  a  good,  432,  433 
doner,  recovery  of,  position  of  donee,  431,  432 
effectual,  what  is  essential  to  make,  431 
intention  of  donor,  effect  of,  on,  431 
land,  conveyance  of,  necessity  for,  when  subject  of,  434 
liability  of,  to  debts  and  duties,  434 
nature  of,  431 
operation  of,  as  a  trust,  431 

resumption  of  possession  by  donor,  effect  of,  483 
revocation  of,  434 

donee,  appointment  of,  as  executor,  effect  of  on  incomplete  gift,  430 
declarations  of,  when  rebutting  a  gift,  417 
gift  subject  to  a  charge,  of,  when  not  liable,  426 
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donee,  incomplete  gift,  of,  riglits  of,  to  enforce,  430 

repudiation  of  gift  by,  418 
donor,  conveyance  of  gift  by,  form  of,  426 

death  of,  effect  of,  on  donatio  mortis  causa,  431 
revocation  of  cheque  by,  428 

declaration  of  trust  by,  effect  of,  413,  414 

gift  restored  to,  by  donee,  effect  of,  428 

misrepresentation,  rights  to  set  aside  gift  for,  421 

parent  and  child,  duty  of  adviser  in  protecting,  420 

ratification  of  gift  by,  420 

rights  of,  when  gift  induced  by  fraud,  419,  420 
dumb  person,  gift  by,  403 

Ecclesiastical  Commissioners,  power  of,  to  accept  gifts,  406,  407 
estate  duty,  payment  of,  on  gifts  inter  vivos,  428 
executor,  appointment  of  donee  as,  effect  on  incomplete  gift,  430 
expectancies,  alienation  of,  ineffectiveness  of,  409 

assignment  of,  when  coupled  with  present  interest,  409 
evidence  in  proof  of  gifts,  nature  of,  425 
feoffment,  conveyance  by  means  of,  how  evidenced,  410 
fraud,  donor,  rights  of,  where  gift  induced  by,  419,  420 

gift  for  particular  purpose,  when  committed  by  donee  of,  426,  427 
friendly  society,  gift  of  money  payable  to  member  of,  how  made,  412 

officer  of,  cannot  be  a  nominee  of  member,  405 
heir-at-law,  buildings  subject  to  contract,  rights  as  to,  426 
highways,  dedication  to  public,  as  instance  of  gift,  404,  405 
husband,  death  of,  before  purchase  in  favour  of  wife  or  child  complete^ 
presumption  as  to,  416 
gift  of  wife's  separate  income  to,  when  inferred,  400 
taking  wife's  property,  position  of,  400 
husband  and  wife,  gifts  between,  what  may  be  the  subject  of,  399 

investment  in  joint  names  of,  presumption  as  to,  415 
idiots,  incompetency  of,  to  make  gifts,  403 
illegal  act,  conditional  gift  on  commission  of,  effect  of,  424 

tending  to  promote,  illegality  of,  424,  425 
commissions,  statutory  provision  relating  to,  424 
purposes,  gifts  for,  liability  of  persons  as  to,  424 
illegitimate  child,  gift  to,  when  impossible,  404 

transfer  taken  in  name  of,  presumption  as  to,  415 
illiterate  person,  gift  by,  presumption  of  fraud  as  to,  419,  420 
imperfect  trust,  effect  of,  on  gift,  429 

incomplete  gift,  cheque,  of,  428,  429  ^ 
donee,  when  may  be  enforced  by,  430 
donor,  rights  of,  to  revoke,  428 

executor,  appointment  of  donee  as,  effect  of,  430 
gifts  and  declarations  of  trust,  distinction  between,  429 
purchase  at  death  of  husband,  presumption  as  to,  when  in  favour 
of  wife  or  child,  416 
industrial  society,  nomination  of  person  to  receive  moneys  of  members  a? 
to,  412 

infant,  conditional  gift  to,  effect  of,  422 

deed  passing  incumbered  interest  to,  when  acceptable  by,  405 
infants,  gifts  to,  capability  of,  to  receive,  405 

voidability  of,  when  made  by,  402 
intended  wife,  gift  to,  when  set  aside,  421 
intention  of  donor,  when  not  affected  by  absolute  gift,  426' 
inter  vivos,  gift,  definition  of,  399 
intestacy,  gift  over  on,  effect  of,  422 
intoxicated  person,  gift  by,  when  void,  403 

judge  in  lunacy,  power  of,  to  make  gifts  out  of  lunatic's  estate,  403 
laches,  avoidance  of  gift,  how  far  a  bar  to,  420,  421 
land,  churchyards,  gift  for  purpose  of,  extent  of,  407 

corporation,  gift  to,  when  cannot  be  made,  406 

delivery  of,  necessity  for  conveyance,  434 

gift,  as  the  subject  of  a,  407 

of,  for  purposes  of  school  sites,  407 
what  is  passed  by,  407 

legal  estate  in,  form  of  grant,  410 

yoluntary  conveyance  of,  effect  of,  417 
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Legal  estate,  grant  of,  in  land  held  in  trust,  how  made,  410 
life  assurance,  policies  of,  form  of  assignment,  411 
limited  companies,  power  to  make  gifts,  401 

lunacy,  power  of  judge  in,  to  make  gifts  out  of  lunatic's  estate,  403 

lunatics,  incompetency  of,  to  make  gifts,  403 

marriage,  condition  in  restraint  of,  when  void,  423,  424 

gift  of  income  until,  effect  of,  424 
married  woman,  gift  by  or  to,  effect  of  Married  Women's  Property  Act,' 
1882,  on,  400 

restraint  on  anticipation,  gift  subject  to,  effect  of,  424 

competency  of,  to  receive  gifts,  405 
metropolitan  borough  council,  acquisition  of  property  by  gift  by,  406 
misrepresentation,  when  gift  set  aside  for,  421 
mistake,  as  ground  for  setting  aside  gift,  421 

mortgage,  equitable,  handing  over  deed  deposited  by  way  of,  effect  of,  429 
wife's  property,  of,  by  husband,  effect  of,  417 

Mortmain  and  Charitable  Uses  Acts,  gifts  to  charities,  regulation  by,  406 

mother,  purchase  in  name  of  child  by,  when  gift  presumed,  416 

nomination,  friendly  society,  by  member  of,  412 

industrial  society,  by  member  of,  412 

savings  bank  deposit,  of,  when  under  £100... 412 

trade  union,  by  members  of,  412 

parent  and  child,  donor,  duty  of  adviser  of,  420 

undue  influence,  presumption  of,  as  between,  420. 

parish  council,  acquisition  of  property  by  gift  by,  406 

particular  purposes,  gifts  for,  liability  of  donee,  426,  427 

patronage,  right  of  gift  of,  408 

policies  of  life  assurance,  form  of  assignment,  411 

post-nuptial  settlement,  definition  of,  399 

promissory  note,  gift  of,  as  regards  priority,  426 

public,  dedication  of  highways  to,  as  instance  of  gift,  404,  405 

Queen's  Anne  Bounty,  gifts  to,  right  of  Governors  to  accept,  406 

ratification  of  gift,  by  donor,  420 

registered  land,  gift  of,  how  effected,  410 

registration  of  gift  of  chattels,  where  donor  retains  possession,  408 
repugnant  condition,  effect  on  conditional  gift,  422 
restraint  on  alienation,  effect  on  gift,  422,  423 
when  void,  422,  423 
anticipation,  gift  to  married  woman,  subject  to,  424 
resulting  trust,  circumstances  to  be  considered  in  cases  of,  417 
presumption  as  to,  when  rebutted,  415 

purchase  of  property  in  name  of  another,  when  a,  414,  415 
uses,  where  grantor  declares  no  use,  effect  of,  417 

revocation,  donatio  mortis  causa,  when  by  satisfaction,  434 

gift,  of,  by  donor,  attitude  of  the  court  as  to,  429,  430 

savings  bank,  gift  of  deposit  in,  when  under  £100,  how  made,  412 

school  sites,  gift  of  land  for  purposes  of,  407 

settlement,  post-nuptial,  definition  of,  399 

shares  in  British  ship,  how  transferred,  411 
companies,  form  of  transfer,  411 

small  amount,  gift  of,  when  not  set  aside,  421 

'  society,  absolute  gift  to,  by  honorary  members,  disposition  of  surplus,  427 
solicitor,  gift  to,  by  client,  when  upheld,  420 

parent,  acting  for,  presumption  arising  against  gift,  416 
spes  successionis,  assignment  of,  ineffectiveness  of,  409 
stamp  duty,  voluntary  conveyance,  payable  on,  428 
stock,  gift  of,  presumption  as  to  accretions  to  account,  417 
subscriptions,  voluntary,  surplus  of,  when  resulting  to  donors,  427 
time,  lapse  of,  how  far  a  bar  to  avoidance  of  gift,  420,  421 
tithe  rentcharge,  gift  of,  to  owner  of  land  on  which  charged,  407 
trade  union,  nomination  of  person  to  receive  moneys  of  member,  412 

officer  of,  inability  to  be  nominee  of  member,  405 
transfer  of  chattels,  form  of,  410 
Consols,  mode  of,  411 
shares  in  British  ship,  form  of,  411 
companies,  mode  of,  411 
trust,  creation  of,  declarations  essential  to,  414 

for  purpose  of  repairing  breaches  of  trust,  effect  of,  419 
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trust,  declaration  of,  in  favour  of  donee,  effect  of,  413,  414: 

requisites  of,  414 
resulting,  purchase  in  name  of  another,  when  a,  414,  415 
trustee,  duty  of,  before  making  gifts,  403,  404 

substantial  gift  from  cestui  que  trust,  inability  to  receive,  405 
uncertainty  as  to  object  of  gift,  effect  of,  430 

undue  influence,  rights  of  donor,  where  gift  induced  by,  419,  420 
voluntary  bond,  rank  of,  in  administration,  426 
conveyance  of  land,  effect  of,  417 

validity  of,  when  made  hond  fide,  407 
subscriptions,  surplus  of,  when  resulting  to  donors,  427 
wife,  gift  by,  of  husband's  goods,  when  effectual,  400 

separate  income  to  husband,  when  inferred,  400 
wife's  property,  investment  of,  in  husband's  name,  effect  of,  417 
wild  animals,  when  not  the  subject  of  a  gift,  409 
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accident,  surety,  liability  of,  where  money  lost  by,  487 
accommodation  bill,  acceptor  of,  position  of,  442 

drawer  of,  position  of,  as  surety,  442,  443 
account,  appropriation,  application  of,  to,  537 

stated,  by  principal  debtor  and  surety  to  creditor,  effect  of,  443 
action  by  partners,  on  a  guarantee,  procedure,  502,  503 
additional  security,  effect  of  creditor  taking,  567 
administration  bond,  liability  of  surety  under,  485 
agent,  authority  to  sign  memorandum,  470 

contract  of  guarantee,  appearance  of  name  of,  467 
del  credere,  promise  of,  when  not  within  the  statute,  463 
guarantee,  when  implied  authority  to  sign,  possessed  by,  470 
agreement,  object  of,  to  bring  parties  within  the  statute,  463 

promissory  note,  when  not  within  Stamp  Act,  472 
alteration,  duties  of  appointee  to  office,  of,  effect  on  surety,  497 
guarantee,  of,  when  effecting  invalidation,  544 
position  of  surety,  of,  a  question  of  fact,  550 
ambiguity,  parol  evidence,  when  admitted  to  construe,  476,  477 
appointment  to  office,  effect  of  alteration  of  appointee's  salary  on  surety, 

497,  498 

appointing  to  fresh  office  on  surety,  496 
fraud  of  appointee,  effect  of,  498 

sub-division  of,  effect  on  liability  of  surety,  497,  498 

apprenticeship  deed,  liability  of  surety  under,  494 

appropriation,  bankers,  duty  of,  as  to,  537 

debt  payable  by  instalments,  538 

debtor  and  creditor  fail  to  make,  when,  538 

payment,  of,  right  of  creditor  as  to,  537 

right  of  principal  debtor  as  to,  not  affected  by  suretyship, 
536 

assent,  mutual,  necessity  for,  to  bind  surety's  promise,  448 

assignee,  guaranteed  debt,  of,  rights  of,  504 

assurance  companj?-,  liability  of,  as  guarantors  of  trustees,  483 

bail  in  criminal  case,  illegality  of  indemnity,  453 

banker,  duty  of,  to  appropriate  to  guaranteed  debt,  537 

omission  to  disclose  state  of  customer's  account  to  surety,  effect  of, 
541,  542 

reference  by,  as  to  customer's  position,  extent  of,  457 
sufficient  representation  by,  as  to  solvency  of  customer,  501 
bankruptcy  of  principal  debtor,  effect  on  surety,  482 
bill  of  exchange,  discharge  of  prior  indorser  by  holder,  effect  of,  565 
indorser.of,  rights  and  liablities  of,  443 
liability  of  surety  on,  how  evidenced,  465,  466 
notice  of  dishonour,  necessity  for,  488 
parties  to,  position  of,  443 

promise  to  pay  on  maturity,  by  separate  document,  effect 
of,  466 

surety,  rights  of,  when  given  for  higher  amount  than 
guaranteed,  480,  481 
bond,  administration,  liability  of  surety  under,  485 
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bond,  liability  of  principal  and  surety  where  penalty  attached  to,  485 
cancellation,  guarantee,  of,  507,  508 

procedure  to  obtain,  543,  544 
cestui  que  trust,  rights  of,  under  guarantees,  503 

change  ot   status,  guaranteed  party,  of,  effect  on  surety's  liability,  500 

principal  debtor,  of,  effect  on  liability  of  surety,  501 
charterparty,  guarantee  for  due  performance  of,  stamp  duty,  472 
collateral  contract,  nature  of,  439,  440 
"  collateral,"  literal  interpretation  of,  439,  440 

collectors  of  rates,  surety  for,  extent  of  liability  as  to  "  their  successors,'' 
495,  496 

companies,  amalgamation  of,  effect  on  surety's  liability,  500 
company,  directors,  guarantee  by,  authority  necessary  to  bind,  470,  471 
guarantee  by,  form  of,  467 

reconstruction  of,  when  surety  estopped  from  denying  liability,  500 
surety  for  insolvent,  rights  of,  as  to  interest,  523,  524 
composition  deed,  discharge  of  surety,  as  to  individual  creditor,  546 

reservation  of  creditor's  remedies  against  surety  in,  519 
surety  for  payment  under,  rights  of,  518,  519 
compounding  by  surety,  effect  on  claim  against  debtor,  524 
condition  precedent,  fulfilment  of,  when  not  required  before  liability  of 

surety  accrues,  490,  491 
surety's  liability  subject  to,  489, 
490,  491 

consideration,  failure  of,  effect  of,  545 

forbearance  as,  for  becoming  surety,  452 
guarantee,  for,  necessity  for,  450,  451 

written  evidence  of,  unnecessary,  468 
insufficient  for  contract  of  guarantee,  when,  453-,  454 
parol  evidence,  when  admissible  to  show  sufficiency  of,  469 
surety's  promise,  for,  requisites  of,  451,  452 
consolidation,  mortgage,  of,  none  against  surety,  514,  515 
construction,  court,  when  matter  for,  and  not  for  jury,  478 
rule  to  be  observed  where  usual  rules  fail,  476 
rules  of  for  guarantees,  474 — 478,  481 
continuing  guarantee,  extent  of  application  of,  440,  441 
nature  of,  491,  492 

revocation  of,  by  change  of  parties,  498,  499 
contract,  commercial,  surety  for  performance  of,  what  may  relieve,  647 
difference  between  unilateral  and  bilateral,  448 
express,  effect  of  on  implied  right  to  indemnity,  447 
fidelity  guarantee,  nature  of,  as  a,  441 
guarantee,  of,  capacity  of  parties  to,  450 

names  of  parties  essential  to  validity,  467 
nature  of,  439,  539 
rules  of  construction,  474,  478 
uberrima  fides  when  required  in,  539 
indemnity  and  repayment,  distinction  between,  445 
nature  of,  444,  445 
rights  of  persons,  indemnified  by,  485 
insurance,  nature  of,  443 

motive  of,  immaterial  to  application  of  statute,  464 
strict  adherence  to  terms  necessary,  551,  552 
variation  of,  consent  of  surety  to,  effect  of,  549 
not  relieving  surety  from,  548 
when  discharging  surety,  546,  547 
contrib.ution,  amount  recoverable,  how  regulated,  531 
compellable,  when  not,  528,  529 
co-surety,  right  of,  to  compel,  526,  527 
credit  to  be  given  by  surety  on  claiming,  532 
enforcing,  532,  533 

by  third  party  notice,  525,  526,  533,  534 
equitable  right,  as  an,  527,  528 
none  where  surety  guilty  of  fraud,  529 
parties  to  action  for,  533 

payment,  nature  of,  necessary  to  entitle  surety  to,  630,  631 

right  to,  when  arising,  529,  530 

rights  of  sureties  under  separate  deeds,  532 
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costs,  indemnity  for,  extent  of,  486 

recovery  of,  from  principal  debtor  by  surety,  524 
incurred  by  surety,  rights  as  to,  532 
solicitor  and  client,  between,  liability  of .  indemnifier  as  to,  486 
surety,  when  liable  for,  of  litigation  against  debtor,  483,  484 
tacking,  when  not  allowed  to  surety,  515 
co-sureties,  defences  open  between,  534 

duty  of,  to  bring  receipts  from  counter-securities  Into  hotch- 
pot, 535 

co-surety,  contribution,  right  of,  to  compel,  526,  527 
when  not  entitled  to,  528,  529 
death  of,  effect  on  guarantee,  573 
effect  of  discharge  of  by  creditor,  569 
release  of,  by  another,  effect  of,  534 

one,  when  not  releasing  others,  570 
time  given  to,  by  creditor,  effect  of,  534 
counter-bonds,  surety,  given  to,  rights  as  against  creditor,  505 
counter-claim,  liability  under  guarantee,  as  subject  of,  504,  505,  526. 
counter-security,  duty  of  co-surety,  as  to  receipts  from,  535 
creditor,  action  by,  against  surety,  nature  of  evidence  required,  479 
additional  security,  effect  of  taking,  on,  567 
appropriation  by,  rights  as  to,  537 
credit  to  be  given  by,  to  surety  on  debtor's  default,  486 
disclosure  of  facts  not  necessary  by,  540 
inquiries  by,  when  to  be  made,  541 
laches  of,  surety  not  always  discharged  by,  561 
when  discharging  surety,  558 
omissions  not  amounting  to,  560 
loss  of  securities  by,  effect  of,  561,  562 
misconduct  of,  effect  on  surety's  liability,  487 
omission  of,  to  perfect  securities,  563 

passive  inactivity  or  omissions  by,  when  discharging  a  surety,  555 
position  of,  under  contract  of  guarantee,  441 

promisor  and,  transaction  between,  when  not  affected  by  the  statute, 
464 

prosecution  of  principal  debtor  not  necessary  to  rights  of,  against 
surety,  488 

rights  of,  against  surety,  as  to  counter-bonds,  505 
how  limited,  478,  479 
as  to  joining  parties  on  suing,  504 
creditors,  interest  of,  in  guarantee,  502 

criminal  charge,  liability  of  surety  accepting  indemnity  from  person  under, 
446 

Crown,  surety  not  affected  by  laches  of,  560 

debtor,  surety  for,  rights  of,  on  payment,  512,  523 
covenant  not  to  sue  principal  debtor,  effect  of,  567,  568 
covenantor,  liability  of,  when  covenanting  by  deed  on  behalf  of  another,  458 
custom  of  trade,  time,  no  justification  for  giving,  555 
customer,  reference  by  banker,  as  to  position  of,  extent  of,  457 
damages,  right  of  surety  to  recover  against  principal  debtor,  521,  523 
death  of  co-surety,  effect  of,  573 

principal  debtor,  effect  of,  572 
surety,  effect  on  guarantee,  573 
debt,  assignee  of  guaranteed,  rights  of,  504 

compounding  by  surety,  effect  on  rights  against  debtor,  524 
debtor,  discharge  of,  by  operation  of  law,  566,  567 

surety,  rights  of,  as  a,  479,  480 
defence  by  surety,  to  claim  of  creditor,  rights  as  to,  524,  525 

where  a  condition  of  guarantee,  effect  of  allowing  judgment  to  go  by 
default,  481 
defences,  co-sureties,  between,  534 

del  credere  agent,  promise  of,  when  not  within  the  statute,  463 
devastavit,  payment  of  debt  on  verbal  guarantee  by  executors,  when  a,  456 
directors,  guarantee  by,  authority  necessary  to  bind  company,  470,  471. 

some  only,  effect  on  liability,  471 
discharge,  debtor,  of,  by  operation  of  law,  566,  567 
principal  debtor,  of,  effect  of,  563,  564 
surety,  of,  on  payment  by  principal  debtor,  535 
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discharge,  surety,  of,  variations  generally  operating  as,  550,  551 
disclosure,  omission  to  make,  relating  to  servant's  previous  defalcations,  effecti 

on  surety,  542 
to  surety  for  a  surety,  of  indebtedness  of  prin- 
cipal debtor,  effect  of,  542 
effects,  debtor,  of,  provision  for  sale  of,  560 

estoppel,  surety,  of,  when  guaranteed  company  reconstructed,  500. 
evidence,  parol,  admission  of,  where  written  guarantee  lost,  456 

payment  by  surety,  what  is  sufficient,  522 
exemptions,  stamp  duties,  from,  473 

exoneration  from  liability,  rights  of  surety  as  to,  519,  520 
express  contract,  effect  of,  on  implied  right  to  indemnity,  447,  448 
indemnity,  how  created,  445 

where  not  permissible,  446 
fidelity  guarantee,  alteration  in  salary  of  appointee  to  office,  effect  of,  497, 
498 

appointment  to  office,  on,  how  framed,  495 
effect  of  guaranteed  party  taking,  partner,  49S 
enforcement  of,  by  stranger,  503 
extent  of  surety's  liability  under,  484 
liability  under,  when  arising,  491 
nature  of,  as  a  contract,  441 

continuing,  494,  495 
omission  to  disclose  previous  defalcations  of  servant,  effect 
of,  542 

right  of  surety  to  compel  dismissal  of  employee,  507 
•stipulations  to  be  expressed  on  behalf  of  surety,  494 
treatment  of  employee,  when  discharging  surety,  559 
floating  balance,  guarantee  securing,  effect  of,  482 
forbearance  as  consideration  for  contract  of  guarantee,  452 

to  sue,  surety's  promise  as  consideration  for,  effect  of  non-com- 
pliance by  creditor,  481  , 
foreclosure  proceedings,  time  allowed  for  redemption  to  mortgagor  and  surety, 
515 

fraud,  antecedent,  effect  on  guarantee,  539 

appointee  to  office,  of,  effect  on  surety,  498 
proof  required  by  surety  on  seeking  to  avoid  guarantee,  539 
surety,  by,  effect  on  right  to  contribution,  529 
liability  of,  for,  501 
fraudulent  concealment,  effect  on  guarantee,  539,  540 
requisites  of,  540,  541 
preference,  guarantee  amounting  to,  illegality  of,  453 
goods,  supply  of,  on  contract  of  guarantee,  principle  governing,  451 
guarantee,  acceptance  of,  requisites  of,  449 

surety's  offer,  effect  of,  on,  449 
addressed  to  creditor's  attorney,  binding  nature  of,  467. 
alteration  of,  when  effecting  invalidation,  544 
cancellation  of,  procedure  to  obtain,  543,  544 
company,  by,  form  of,  467 

conditions  of,  non-compliance  with,  effect  of,  545 
consideration,  necessity  for,  450,  451 

written  evidence  of  unnecessary,  468 
construction  of,  474 — 478 

where  liability  limited,  481 
continuing,  extent  of  application  of,  440,  441 
contract  of,  capacity  of  parties  to,  450 

insurance  and,  difference  between,  444 
definition  of,  439,  444 
determination  by  notice  of  revocation,  572 
directors,  by,  authority  necessary  to  bind  company,  470,  471 
failure  of  consideration,  effect  of,  545 
form  of,  465 

fraudulent  concealment  necessary  to  invalidate,  539 
implied  authority  to  sign,  persons  possessing,  470 
infant,  for  an,  effect  of,  459 

(memorandum  of,  when  on  separate  papers,  466,  467 

merger,  doctrine  of,  not  applicable  to,  440 

mutual  assent,  effect  of  want  of,  on  contract  of,  449 
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guarantee,  offer  of,  when  binding,  448 

partners  of  a  firm,  signed  by,  469,  470 
promise  of  indemnity,  when  not  a,  444 

requisites  necessary  to  bring  within  Statite  of  Frauds,  45S 

of,  448  . 
revocation  of,  570 
rules  of  construction,  474 — 478 

where  liability  limited,  481 
seal,  not  under,  what  is  essential  to,  450 
set-off  and  counterclaim,  as  subject  of,  526 
setting  aside  of,  507,  508 

signature,  requirements  as  to,  455,  457,  466,  467,  469,  472 
stamping,  effect  of  not,  473,  474 
variation  of,  before  breach,  571 
verbal,  effect  of,  456 
guaranteed  debt,  contribution,  right  of,  when  arising,  529,  530 
loss  of  securities  by  creditor,  effect  of,  561 
payment  by  surety,  effect  of,  538 

what  amounts  to,  530,  531 
rights  of  surety  on  payment,  621,  522,  523 
guarantor,  nature  of  liability  of,  441,  442 

rights  of,  when  joining  in  mortgage  securities,  443 
hotchpot,  .duty  of  co-sureties  to  bring  receipts  from  counter-securities  into,. 
535 

husband  and  wife,  surety  for  purchase  by,  effect  of  sale  to  one  only,  481 
ignorance  of  fact,  recovery  of  money  by  surety  when  paid  in,  509 
illegal  debt,  effect  of,  on  rights  of  creditor  against  gurety,  453 

purpose,  surety  in  respect  of,  effect  of,  518 
immorality,  claim  in  respect  of,  effect  on  surety's  rights,  524 
indemnification,  payment  to  entitle  surety  to,  nature  of,  521,  522 
surety,  of,  procedure  as  to,  525 
,     where  none,  518,  519 
surety's  right  to,  523  v..)!o')-i.'vc 
indemnities,  examples  of,  461  '  ./ 

indemnity,  action  of,  when  not  maintainable  under  s.  6  of  Workmen's  Com^ 
pensation  Act,  1906... 445,  446 
contract  of,  nature  of,  444,  445 
contracts  of  insurance,  when  of,  445 
costs  of  litigation,  for,  liability  of  indemnifier  as  to,  486 
covenant  of,  right  to  sue  on,  within  Bankruptcy  Act,  1883... 445 
exercise  of  legal  duty  in  error  at  request  of  another,  right  to,  44T 
express,  how  created,  445 

where  not  permissible,  446 
future  proceedings,  against,  extent  of,  485 
implied  right  of  surety  to  under  composition  deed,  519 

when  arising,  446,  447 
litigation  undertaken  by  third  party,  against  cost  of,  when  not 

within  the  Statute  of  Frauds,  461 
proceedings,    against,    rights    of    person    indemnified    to  com- 
promise, 485 
promise  of,  when  not  a  guarantee,  444 

promissory  note,  of  holder  of,  by  indorser  in  action  against  parties^ 
requirements  as  to,  461 

receiver,  when  not  entitled  to,  out  of  assets  of  company  in  liquida- 
tion, 446 

repayment  and,  distinction  between  contracts  of,  445 

right  to,  when  not  implied,  447 

rights  of  holder  of,  485 

Statute  of  Frauds,  not  within  the,  461 

statutes  conferring  express  right  to,  445 

surety  and  principal  debtor,  as  between,  nature  of,  516 

of,  by  person  accused  on  criminal  charge,  illegality  of,  44& 
right  of,  to  call  for,  520 
trustees,  principle  as  applied  to,  447 
indorsement,  guarantee,  of,  to  correct  mistake,  authentication,  472 

surety,  by,  on  agreement  between  principal  debtor  and  creditor^ 
efficiency  of,  467 
infants,  guarantee,  inability  of,  to  be  parties  to  contract  of,  450 
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infants,  guarantee  on  behalf  of,  no't  afiFected  by  Statute  of  Frauds,  453* 
instalment  debt,  appropriation  in  case  of,  538 
insurance,  contracts  of  guarantee  and,  difference  between,  444 
nature  of,  443 
when  of  indemnity,  445 
interest,  liability  of  surety  to  pay  mortgage,  extent  of,  482 
joint  liability,  effect  on  surety  under  instrument  creating,  441 
obligors,  death  of  one  of  several,  effect  of,  668,  569 
promise,  effect  of,  on  application  of  Statute  of  Frauds,  461 
laches,  creditor,  of,  surety  not  always  discharged  by,  561 
when  discharging  surety,  558 
omissions  of,  not  amounting  to,  560 
sufficient  to  discharge  surety,  558,  559 
lease,  assignor  of,  not  a  surety  for  the  assignee,  442 
legacy  to  surety,  rights  of  representative  as  to,  505 

legal  duty,  right  of  person  exercising,  erroneously  at  request  of  another,  tCf 
indemnity,  447 

libel,  promise  of  indemnity  against  publication,  not  enforceable,  453 
lien  on  debtor's  property,  when  surety  entitled  to,  523 
limited  surety,  rights  as  to  securities,  511 

litigation,  promise  to  indemnify  third  party  against  cost  of,  when  outsidet 
the  Statute  of  Frauds,  461 
surety,  when  liable  for  costs  of,  against  debtor,  483,  484 
lunatic,  liability  of  surety  of  committee  or  receiver  of  estate  of,  484 
mark,  signature  by,  sufficiency  of,  471 

married  woman,  guarantee  for,  when  within  the  Statute  of  Frauds,  459,  460^ 
marshalling,  surety,  in  favour  of,  509 

memorandum,  agent,  signature  of,  by,  sufficient  authority  for,  470 
contents  of,  on  different  papers,  466,  467 

to  satisfy  the  statute,  467 
existence  before  action  brought,  necessity  for,  465 
making  of,  time  for,  464,  465 

particular  words  not  necessary  to  validity  of,  465 
satisfaction  of  statute  by,  465 

signature  of  party  to  be  charged,  necessity  for,  469 

requirements  as  to,  455,  457,  467,  469,  472' 
mercantile  guarantees,  nature  and  construction  of,  492,  493 
Mercantile  Law  Amendment  Act,  1856,  effect  of,  on  guarantee,  457 
merger,  doctrine  of,  not  applicable  to  guarantee,  440 
misrepresentation,  examples  of,  543 

nature  of,  as  applied  to  guarantees,  543 
mistake,  contract  of  guarantee,  when  voidable  on  account  of,  449 

indorsement  of  guarantee  to  correct,  how  authenticated,  472' 
Money-lenders  Act,  1900,  discharge  of  surety  under,  573,  574 
money  payment,  what  may  be  treated  as,  531 
mortgage  debt,  rights  of  surety  on  part  payment,  522 
guarantor,  rights  of,  when  joining  in,  443 
persons  joining  in,  for  purpose  of  guarantee,  position  of,  443 
redemption  of,  by  surety,  effect  of,  513 
surety,  rights  of,  on  paying  off,  512 
time  allowed  mortgagor  and  surety  in  foreclosure,  515 
transfer  of,  to  surety  on  payment  of  guaranteed  debt,  512,  515 
mortgages,  consolidation  of,  none  against  surety,  514,  515 
mortgagor,  position  of,  on  sale  of  his  equity,  442 

rights  of,  when  securing  debt  of  another  by  mortgaging  his  estate^ 
518 

motive  of  contract,  immaterial  to  application  of  statute,  464 
notice,  liability  of  surety  accrues  without,  487,  488 

of  dishonour,  bill  of  exchange  or  promissory  note,  necessity  for,  488' 
revocation,  determination  of  guarantee  by,  572 
novation,  effect  of,  on  application  of  Statute  of  Frauds,  459 
non-continuing  guarantees,  how  to  be  framed,  493 

"  on  the  faith  "  of  principal  contract,  effect  of  contracting,  549,  550 
original  promise,  effect  of,  on  application  of  Statute  of  Frauds,  460 
parol  evidence,  admissibility  of,  to  prove  general  understanding  as  to  giving- 

of  time,  556 
show  sufficiency  of  consideration,  469 
admission  of,  where  written  guarantee  lost,  456,  465 
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parol  evidence,  construction  of  written  guarantee,  wHen  admitted  In,  476,  477 
memorandum  on  different  papers,  not  admissible  to  connect, 
466,  467 

when  admissible  as  between  co-sureties,  529 

not  admissible  to  creditor  to  contradict  a  discharge 
in  full  by  debtor,  536 
partner,  fidelity  guarantor,  effect  on  liability  where  guaranteed  party  takes, 
498 

partnership,  decrease  in  number  of  persons  guaranteed,  effect  on  surety's 
liability,  498 

firm,  guarantee  by,  effect  of  signing  by  all  parties,  469 
retired  partner,  position  of,  as  surety,  443 
part-payment  by  surety  of  mortgage  debt,  rights  of,  as  to,  522 
payment,  amounting  to  good  discharge  of  surety,  536 
by  surety,  what  is  sufficient  evidence  of,  522 
guaranteed  debt,  of,  what  amounts  to,  530,  531 
nature  of,  necessary  to  relieve  surety,  531 

to  entitle  surety  to  indemnification,  521,  52iJ 
principal  debtor,  by,  effect  on  surety,  535,  536 
surety,  by,  of  guaranteed  debt,  effect  of,  538 
penalty,  liability  of  principal  and  surety  under  bond  with,  485 
policy  of  insurance,  guarantee  may  be  in  nature  of,  465 
-    principal  contract,  contracting  "  on  the  faith  "  of,  effect  of,  549,  550 

variation  of  terms  of,  effect  on  surety's  liability,  546,  547 
debtor  and  surety,  relationship  between,  441 

appropriation  by,  right  not  affected  by  suretyship,  536 

bankruptcy  of,  effect  on  surety,  482 

change  of  status  of,  effect  on  surety's  liability,  501 

conversion  of,  into  surety,  443 

covenant  not  to  sue,  effect  of,  567,  568 

death  of,  effect  of,  572 

definition  of,  441 

deposit  of  title-deeds  with  surety  by,  effect  of,  517 
discharge  of,  by  fraud,  surety  not  released  by,  564 

effect  of,  563,  564 
giving  time  to,  what  constitutes,  B54 
implied  rights  of  surety  against,  517 

joining  of,  by  third  party  notice  in  action  against  society, 
525,  526 

necessary  for,  before  Statute  of  Frauds  applies,  458 

to  constitute  a  suretyship,  439 
omission  by  bankers  to  disclose  state  of  account  of,  effect 

of,  541,  542 
release  of,  when  not  affecting  surety,  568 
right  of  surety  against,  506,  507,  5i6 

to  recover  damages  from,  521 
sale  of  effects  of,  effect  of  negligence  in,  560 
surety  and,  nature  of  indemnity  between,  516 
privity,  none  as  between  principal  debtor  and  surety,  441 
proceedings,  future,  extent  of  indemnity  against,  485 

promise,  answer  for  debt,  to,  when  not  made  to  creditor,  effect  on  applica- 
tion of  Statute  of  Frauds,  461,  462 
original,  effect  of,  on  application  of  Statute  of  Frauds,  460 
Statute  of  Frauds,  when  not  within,  462 
promises  outside  the  application  of  the  Statute  of  Frauds,  462,  463 
promisor,  creditor  and,  transactions  between,  not  affected  by  statute,  464 
promissory  note,  agreement  when  not  a,  within  Stamp  Act,  1891... 472 

consideration  for,  presumption  as  to,  when  given  by  prin- 
cipal and  surety,  454 
how  differing  from  a  bill  of  exchange,  493 
liability  of  surety  on,  how  evidenced,  465 

proof  necessary,  480 
promise  by  indorser  to  indemnify  holder  in  action  lagainst 
parties  to,  requirements  as  to,  461 
property  of  surety,  when  released  by  alteration  of  contract,  547 
purchaser  for  value,  when  surety  becoming  a,  445 
"  purchaser  for  value,"  when  surety  within  13  Eliz.  c.  5...517,  518 
quasi-indemnitji  nature  of,  447 
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quasi-svLieties,  instances  of,  442,  443 

receiver,  indemnity  out  of  assets  of  company  in  liquidation,  not  entitled  to, 
446 

surety's  liability  under  recognisance  of,  484 
recommender,"  description  of  surety  as,  under  Stock  Exchange  Bules,  441, 
446 

release,  revocation  of  guarantee  by  express,  572 
relief,  right  of  surety  to  apply  for  declaration  of,  520 

rent,  surety  for  payment  of,  by  tenant  subject  to  notice,  effect  of  waiver 
by  landlord,  481 

representations,  requisites  to  bring  within  Statute  of  Frauds  Amendment  Act, 
1828.. .457 

representatives  of  surety,  liability  of,  to  contribute,  533 
reservation  of  rights,  where  none  permitted  against  surety,  568 
revocation  of  guarantee,  by  express  release,  572 

notice,  572 

satisfied  securities,  sujrety's  right  to,  how  enforced,  512 

Scotland,  consideration  not  necessary  to  contract  of  guarantee  in,  468 

fiecurities,  limited  surety,  rights  of,  as  to,  511 

loss  of,  by  creditor,  effect  of,  561,  562 

when  surety  not  discharged  by,  562,  563 
omission  of  creditor  to  perfect,  effect  of,  563 
surety's  right  to  benefit  of,  deposited,  509,  510,  511 

on  payment,  534 
when  surety  does  not  stand  in  place  of  creditor  as  to,  563 
security,  substitution  of  new,  for  personal  liability,  effect  of,  571 

what  is  included  in,  under  Stamp  Act,  1891... 440 
set-off,  creditor  and  principal  debtor,  as  between,  538 

guarantee,  liability  under,  as  subject  of  counterclaim  or,  504,  505,  526 
signature,  memorandum,  of,  what  is  sufficient,  471,  472 

position  of,  to  guarantee,  472 
solicitor,  guarantee,  implied  authority  to  sign,  none  possessed  by,  470 

liability,  when  not  incurred  by,  in  writing  to  client's  creditor,  458 
verbal  guarantee  of,  effect  of,  456 
special  promise,  effect  of  the  Mercantile  Law  Amendment  Act,  1856,  on,  457 

Statute  of  Frauds,  when  within,  455 
stamp  duties  on  guarantees,  exemption  from,  473 

for  due  performance  of  charterparty,  472 
under  seal,  472 
stamping,  time  for,  in  case  of  guarantees,  473 

Statute  of  Frauds,  agreement,  object  of  parties  to,  to  bring  within,  463 
application  of,  not  affected  by  motive  of  contract,  464 
effect  of,  on  contracts  of  guarantee,  456 
inapplicable,  where,  464 

memorandum  in  writing  required  by,  when  to  be  made, 
464,  465 

original  promises  not  within  the,  460,  461,  462 
promise,  where  not  applicable  to,  462 
promises,  instances  of,  outside  the  application  of,  462,  463 
provision  of,  as  to  action  on  special  promise  to  answer 

for  another,  454,  455 
requisites  necessary  to  bring  guarantees  within,  458 
Statute  of  Frauds  Amendment  Act,  1828,  effect  of,  on  representations,  457 
Stock  Exchange,  surety  for  person  seeking  admission  to,  how  described  in 
rules,  441 

stoppage  in  transitu,  right  of  surety  as  to,  521 

stranger,  enforcement  of  guarantee  by,  503 

subrogation,  right  of  surety  to,  of  creditor's  rights,  509 

waiver  of  surety's  rights  to,  what  may  be,  515,  516 

sureties,  liability  of  individual  surety  where  several,  504 

surety,  acceptance  of  offer  of,  effect  on  guarantee,  449 

account  stated  by  principal  debtor  and  to  creditor,  effect  of,  443 
action  against,  by  creditor,  nature  of  evide^ice  required,  479 
agreement  between  creditor  and,  as  to  time,  effect  of,  557,  558 
allowances  to  be  made  to,  by  creditor  on  debtor's  default,  486 
alteration  of  position  of,  a  question  of  fact,  550 
appointee  to  office,  for,  effect  of  appointment  to  fresh  office,  496 
bankruptcy  of  principal  debtor,  effect  on,  482 
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surety,  bills  of  persons  in  partnership,  for,  effect  of  death  of  partner  on,, 
liability,  501 

company,  for,  effect  of  amalgamation  on  liability  of,  500 

consideration  for  promise  of,  as  to  effect  of  inadequacy,  453. 

construction  of  guarantee  where  liability  limited,  481 

contribution,  when  right  to,  arises,  529,  530 

conversion  of,  into  principal  debtor,  443 

costs  of  litigation  against  debtor,  when  liable  for,  483,  484r 

death  of,  effect  on  guarantee,  573 

default  by,  what  constitutes,  487 

defences  of,  507 

definition  of,  441,  442 

discharge  of,  by  debtor's  payment,  535,  536 
failure  of  consideration,  545 
nomination,  570,  571 
from  fidelity  guarantee,  by  treatment  of  employee,  5591* 
omissions  of  creditor  effecting,  555 
when  giving  of  time  not  operating  as,  556,  557 
where  conditions  not  complied  with,  545,  546. 

drawer  of  accommodation  note,  position  of,  as,  442,  443 

duration  of  liability  of,  491,  492 

duty  of,  on  making  payment,  538 

effect  of  change  of  status  of  guaranteed  party  on  liability  of,  498,. 
500 

reservation  of  remedies  against,  without  his  knowledge,  556 
enforcement  of  liability  of,  502 
exoneration  from  liability,  rights  as  to,  519,  520 
extent  of  liability,  482 
fraud  on  part  of,  liability  as  to,  501 
implied  rights  of,  against  principal  debtor,  517 
indemnification  of,  by  principal  debtor,  nature  of,  616 
indemnity,  right  of,  where  none,  518,  519 

indorsement  of  agreement  between  principal  debtor  and  creditor,  effects 
of,  467 

indorser  of  bill  of  exchange,  rights  and  liabilities  of,  as  a,  443 
liability  of,  at  law,  in  equity,  482 
nature  of,  478,  479 

on  bill  or  note,  how  evidenced,  465,  466 

guarantee  for  committee  or  receiver  of  lunatic's  estate,. 
484 

requisites  to,  480 

under  administration  bond,  485 

fidelity  guarantee,  when  arising,  491 
instrument  creating  joint  liability,  441 
when  arising,  487 

for  fixed  sum,  483 
where  money  lost  by  accident,  487 

the  consideration  forbearance  to  sue,  effect  of  non- 
compliance by  creditor,  481 
loss  of  securities,  when  not  a  discharge  of,  562,  563 
marshalling  in  favour  of,  509 

Money-lenders  Act,  1900,  how  affected  by,  573,  574 
imortgage,  rights  on  paying  off,  512 
payment  by,  effect  of,  538 

of  guaranteed  debt,  rights  of,  on,  522,  523 

rent  of  tenant  under  notice,  for,  effect  of  waiver  by  land- 
lord, 481 

principal  debtor  and,  relationship  between,  441 

promissory  note,  liability  on,  proof  necessary,  480 

purchase  by  husband  and  wife,  for,  effect  of  sale  to  husband  only,  481 

"  purchaser  for  value  "  within  13  Eliz.  c.  5... 517,  518 

receiver's  recognisance,  under,  liability  of,  484 

recovery  of  money  by,  when  improperly  paid,  509 

release  of  principal  debtor,  when  not  affecting  «urety,  56$ . 

when  implied,  565,  566 
relief,  right  to  apply  for  declaration  of,  520 
reservation  of  rights,  where  none  permitted  against,  568 
retired  partner,  position  of,  as,  443 
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surety,  right  to  indemnity,  effect  of  express  contract  on,  447,  448 
sue  principal  debtor,  506,  507 
rights  as  a  debtor,  479,  480 

on  payment  of  guaranteed  debt,  521 
when  arising,  505,  506  ' 
securities,  right  of,  to,  after  payment,  509,  510,  511 

when  not  standing  in  place  of  creditor  as  to,  563 
Stock  Exchange,  for  person  seeking  admission  to,  441,  446 
time  given  to,  by  agreement  between  creditor  and  surety,  effect  of, 
557 

subrogation  of  creditor's  rights,  right  of,  as  to,  509 
variation  of  contract,  effect  on,  547,  548,  549 
when  a  purchaser  for  value,  445 
suretyship,  classes  of,  442 

enforcement  of,  by  stranger,  503 
how  arising,  439 

necessity  for  a  principal  debtor,  to  constitute,  439 
tacking  as  applied  to  sureties,  514 

third  party,  non-existent,  effect  on  application  of  Statute  of  Frauds,  459 
notice,  enforcing  contribution  by,  533,  534 

rights  of  surety  to  join  principal  debtor  by,  525,  526 
time,  agreement  between  creditor  and  surety  to  give,  effect  of,  557,  558 

by  creditor  with  debtor  to  give  to  surety,  effect  of,  557 
to  give,  between  creditor  and  principal  debtor,  effect  of,  352 
essential  qualities  of,  552,  553 
co-surety,  given  to,  by  creditor,  effect  of,  534 
custom  of  trade  no  justification  for  giving,  555 
principal  debtor,  giving  to,  what  constitutes,  554 
stamping,  guarantees,  473 

surety,  when  not  discharged  by  giving,  556,  557 
title-deeds,  deposit  of,  with  surety,  effect  of,  517 
trustees,  principle  of  indemnity,  as  applicable  to,  447 
uberrima  fides,  when  required  in  contracts  of  suretyship,  539 
verbal  guarantee,  effect  of,  456 

payment  by  executors  on,  effect  of,  456 
waiver  by  surety  of  rights  of  subrogation,  515,  516 
warranty,  nature  of,  440 

writing,  consideration  for  promise  of  guarantee,  not  essential  to,  453 

memorandum  in,  necessity  for  existence  of,  before  action  brought,  465. 

particular  words  not  necessary  to  validity  of,  465 
.when,  coming  into  existence,  464,  465 
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